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NOTES OF REGENT CASES. 


[Supreme Court.] 

S. J. Imam, J. L. Kapur, K. Subha Rao Pooran Chand v. 

'and J. R. Aludholkar, JJ. Motilal. 

iith December, 1962. C.A. No. 624 of 1962. 

Delhi and Ajmer Rent Control Act {XXXVIII of 1952) — Transfer of Property Act 
{IV of 1882), section 106 — Section 115, Cioil Procedure Code {V of 1908). 

Applying Hari Sankarv. Rao Girdhari Lai Chowdhury,- {Civil Appeal No. 94 of 1959 
decided on 5th December, igdr), the Court held : “It is clear from the observations 
of Hidayatullah, J., and those of Beaumont, G. J., which the former has fully 
extracted, that the power of the High Court under section 35 of the Delhi and 
Ajmer Rent Control Act is wider than that under section 1 15 of the Code of Civil 
Procedure, though it cannot be equated to that of its Jurisdiction in an appeal. 
It is neither possible nor advisable to define with precision the scope and ambit of 
section 35 of the Act, but it should be left to the High Court to consider m each 
case whether the impugned judgment is according to la^v or not, as explained by 
'this Court in the said decision. 

Bearing in mind , the view expressed by this Court we shall proceed to 
consider whether the High Court had acted within its jurisdiction. 

It is, therefore, manifest that the appellant never denied that the term of 
the lease rvas not for one year. The High Court was, therefore, justified in considering 
the point, because the validity of the notice depended upon the term of the tenancy 
and also because the question of the term of the tenancy depended _ solely on the 
construction of the lease deed. On tire basis of the lease deed the High Court held 
.that the tei-rn of the lease is only for one year and it had expired by efflux of time. 
The document says tliat the house had been taken on rent for one year by the first 
party , and ends thus. ‘ If the rent falls into arrears then the second party shall be 
Jointly and severally entitled to eject me namely the first party before the expiry 
of the term of tenancy and realise the rent due.’ It is, therefore, manifest that the 
lease was for'a period of one year and that it is not a monthly tenancy. As the 
term fi.xcd under , the deed had expired, the appellant was not entitled to any 
statutory notice under section 106 of 'the Transfer of Property Act, x882. 

In this view, the High Court svas certainly ri.ght in setting aside the decree 
of the Civil Judge for the Civil Judge refused to pass an order of eviction on a 
wrono' le<^al bas« that the appellant was a monthly tenant, ignoring the express 
term^in the lease deed itself. As the decree was not ' according to law ' the 
High Court in exercise of its jurisdiction under section 35 of the Act, was certainh 
.\vithin its rights to set aside the said decree. 

■G. C. Malhur, Advocate, for Appellant. 

B. D. Sharma,- Advocate, for Respondents. 

■ G.R. • 


Appeal dismissed. 




[Supreme Court.] 

P. B. Gajendragadkar, K. jV. Wanchoo, Krishnachandra p. State of M.P. 

M. Hidayatidlah, K. C. Das Gupta and Cr.A. No. 47 of 1961. 

J.C. Shah, JJ. 

25t/i January, 1963. 

'Madhya Bharat Gambling Act {LI of 1949) {Satnvat 20oG)- — Criminal Procedure 
Code {V of 1898), section 439 — Articles 13, 19 and 21 of the Constitution of India (1950) 
— Definitions of “ Gaming^’ and “ Gaming House” . 

Though the word used in section 6 of the Gambling Act is “suspecting” in actual 
proof this suspicion must be demonstrated to be reasonably based. The safeguards, 
thus, are {a) the existence of credible information, (i) the seizure of articles suspected 
to be instruments of gaming which bear out the information on which action is taken, 
and (c) proof to the satisfaction of the Court that there are reasonable grounds for 
holding that the articles seized are instruments of gaming. Once the house is sho\vn 
to the satisfaction of the Court to be a gaming house the law leaves any one found in it 
during any gaming, to explain his presence on pain of being presumed to be there for 
gaming. 

Considering the fact that gambling is an evil and it is rampant, that gaming 
houses floui'ish as profitable business and that detection ofgamblingis extremely diffi- 
cult, the law to root out gambling cannot but be in the public interest. Such a law must 
of necessity provide for special procedure but so long as it is not arbitrary and con- 
tains adequate safeguards it cannot be successfully assailed. In our opinion the Act 
with which we are concerned contains sufficient safeguards to ensure that there is no 
danger to any one except to those who are proved to the satisfaction of the Court to 
keep a gaming house or who can be presumed unless the contrary be proved to be 
there for the purpose of gaming. We are satisfied that the impugned provisions are 
constitutional. 

C. L. Sareen and R. L. Kohli, Advocates, for Appellants. 

L jY. Shroof, Advocate, for Respondent. 

G.R. Appeal dismissed 

[Supreme Court.] 

P. B. Gajendragadkar, K. M. Wanchoo The Akola Electric Supply Co. v. 

and K. C. Das Gupta, JJ. J. N. Jaraic. 

25//1 March, 1963. C.A. No. 637 of 1962. 

Industrial Disputes Act {XIV of 1947) — C. P. & Berar Industrial Disputes Settle- 
ment Act, 1947 — Gratuity to the employees. 

Distinguishing Indian Hume Pipe Co. v. Its Workmen, i960 S.C.J. 550 : (i960) 

2 S.e.R. 32 and Bliaratkhand Textile Mfg. Co., Ltd.'V. Textile Labour Association, (i960) 

3 S.e.R. 329 from the present case the Court held : “ We are unable to see how- 
ever anything in these decisions of this Court to assist such a plea. In neither 
of these cases nor in any other case that we know of had this Court to consider the 
question of a gratuity scheme in an industry which is going to close in the near futui;e 
or has already been closed. Indeed, we know of no case in which an Industrial 
'Tribunal has ever framed a gratuity scheme for an industry which was not expec- 
ted to carry on or has ceased to carry on its business. In all the cases that have 
come before Industrial Tribunals or this Court, gratuity schemes asked for or allowed 
have been in industries which ^vere expected to carry on for a fairly long time. One 
of the important factors which requires consideration in deciding on the propriet)'^ 
of a scheme of gramity is the ability of the industry to bear the additional financial 
burden and in deciding this question it has been repeatedly pointed out the burden 
from year to year has to be considered after taking into account the average number 
of retirements likely to take place in a. year. 

We have therefore come to the conclusion that the Industrial Court acted 
wrongly in directing any gratuity to be paid by the Company to its employees.” 

M. C. Setalvad, Senior Advocate {Sardar Bahadur, Advocate, with him), for 
Appellant. 

S. A. Solioni and Ganpat Rai, Advocates, for Respondents. 

G.R. 


Appeal allowed. 
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The Judgment of the Court was delivered by 

5. K, Das, J . — This is a writ petition. The three petitioners before us are 
(1) R. P. Kapur, a member of the Indian Civil Service, who before his suspension 
was serving as a Commissioner in the Slate of Punjab, (2) Sheila Kapur, his wife, 
and (3) Kaushalya Devi, his mother-in-law. They have moved this Court under 
Article 32 of the Constitution for the enforcement of tlieir rights under Articles 14 
and 21 of the Constitution, which rights they say have been violated by the res- 
pondents who are the State of Punjab, Sardar Pratap Singh Kairon, Chief Minister 
thereof, and certain officials, police, administrative and magisterial, who have been 
conducting, or are connected with, the investigation or inquiry into a number of 
criminal cases instituted against the petitioners. We shall refer to some of these 
officials later in this judgment in relation to the part which they have played or are 
playing in those criminal cases. 

Briefly stated the case of the petitioners is that petitioner No. 1 had the misfor- 
tune to incur the wrath of the Chief Minister of the State. It is alleged that the 
Chief Minister was annoyed with petitioner No. 1, because the latter did not show 
his readiness to give evidence for the prosecution in a case known as the Kama! 
Murder Case (later referred to as the Grewal case) in which one D. S. Grewal, then; 
Superintendent of Police, Kamal, and some other police officials were, along with 
others, accused of some serious offences. That case was transferred by this Court 
to a Special Judge, at Delhi, who commenced the trial sometime in May/June, 1959.. 
Petitioner No. 1 was at the time Commissioner of Ambala, and he alleges that he 
was told by the Chief Minister that it was proposed to cite the Deputy Commissioner 
and the Deputy Inspector-General of Police as prosecution witnesses in the said 
case and it would be in the fitness of things that petitioner No. 1 should also figure 
as a prosecution witness ; to this suggestion petitioner No. 1 gave a somewhat dubious- 
reply to the effect that his appearance as a prosecution witness might or might not 
help the prosecution. Another reason for the displeasure of the Chief Minister, as: 
alleged in the petition, related to certain orders which petitioner No. 1 had passed 
as Commissioner, Patiala Division, in a revenue case known as the Sangrur case.. 
We shall presently give more details of that case, but it is enough to state here that 
the allegation is that in that case petitioner No. 1 passed certain orders, involving 
the disposal of properties worth about Rs. 9 lacs, which were adverse to one Surinder 
Singh Kairon, son of the Chief Minister. It is stated tliat as a result of the dis- 
pleasure which petitioner No. 1 had incurred for the two reasons mentioned above, 
a special procedure was adopted in the investigation of the criminal cases instituted 
against the petitioners ; and some new cases were started through the instrument- 
ality of the C.I.D. Police with a view to subject the petitioners to harassment and 
persecution. The substantial allegation, to quote the language of the petition; is 
that 

“ a special procedure or rather a tecimique has been devised for circumventing the mandator)’ 
provisions of the law (meaning the Code of Criminal Procedure) as regards the petitioners, two of" 
whom are ladies and who are being dragged about unnecessarily because they happen to be related 
to petitioner No. i.” 

It is stated that there has been a deliberate departure from the normal and 
legal procedure in the matter of institution and investigation of criminal cases 
against the petitioners’ — a departure said to be the result of “ an evil eye and. 
unequal hand ” which the petitioners allege constitutes a denial of the right 
of equal protection of the laws guaranteed to them under Article 14 of the 
Constitution. The special procedure or technique of which the petitioners com- 
plain is said to consist of several items, such as (1) entertainment of a criminal 
complaint personally by the Chief Minister j (2) institution of complaints by 
the C.I.D. Police ; (3) registration of first informations after such complaints ; . 
(4) investigations in advance of the complaints ; (5) investigation by 
specially chosen (hand-picked as learned Counsel for the petitioners has suggested)- 
C.I.D. officials, not necessarily of high rank, who have no power to investigate; (6) 
the_ arrangement of a special C.I.D. squad to “ unearth something ” against the - 
petitioners, etc. In the petition four criminal cases were referred to asTllustrative 
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of the special procedure, said to be unwarranted by law, adopted against the peti- 
tioners, and in a supplementary petition filed on 9th June, 1960, some more cases 
were referred to. After we had conveyed to learned Counsel for the petitioners that 
we could not consider the supplementary petition which the respondent had no 
opportunity of meeting, the supplementary petition was withdrawn. Therefore,, 
we do not propose to say anything about the cases which are referred to in the 
supplementary petition. The four cases mentioned in the original petition are — 

(1) F.I.R. No. 304 of 1958, given by one M. L. Sethi, referred to hereinafter 
for brevity as Sethi’s case ; 

(2) F.I.R. No. 39 of 1959 instituted on the complaint of one M. L. Dhingra,. 
called hereinafter as Dhingra’s case ; 

(3) F.I.R. No. 135 of 1959 instituted on the complaint of the Civil Sujppljr 
Officer, Karnal, the accused in this case being the State Orphanage Advisory 
Board of which petitioner No. 1 was Vice-President at the relevant time and Kartar 
Sing, farm manager of Kaushalya Devi, called the Orphanage case ; and 

(4) F.I.R. No. 26 of 1960, instituted on the complaint of Daryao Sing, 
D.S.P., C.I.D., Karnal, (one of the respondent police officials) in which there are 
three accused persons including petitioner No. 1, called for brevity the Ayurvedic 
Fund case. 

We may say at once that we are not concerned with the merits of any of 
the aforesaid cases ; that is a question which will fall for consideration if and when 
the cases are tried in Court. Therefore, nothing said in this judgment shall be 
construed as affecting the merits of the cases. Two questions have been posed 
before us in relation to these cases : one is if in the matter of institution and investi- 
gation of these cases a special procedure unknown to law has been adopted ; and the- 
other is if the petitioners have been singled out for unequal treatment in administering 
the law relating to the institution and investigation of criminal cases in the State. 
The two questions are in one sense connected, for if a special procedure unknown 
to law has been adopted against tlie petitioners, that by itself will be a denial of 
the right of the equal protection of the laws. Learned Counsel for the petitioners 
has, however, argued the second question somewhat independently of the first 
question, and he has submitted that even if the procedure adopted against the 
petitioners is warranted by law, it is a departure from the normal procedure and 
has been adopted with “ an evil eye and unequal hand ” so as to put the peti- 
tioners to harassment and persecution. We shall consider both these questions in 
relation to the procedure adopted in the four cases referred to above. 


It is necessary to state that the petition has been contested by the respondents. 
The Chief Minister has himself made no affidavit in respect of the allegations made 
avainst him; but affidavits in reply have been made by the Chief Secretary and the 
Home Secretary to the Punjab Government and some of the respondent officials. 
To these affidavits we shall advert later in some^rhat greater detail. We shall also 
have somethino- to sav about the failure of the Chief Minister to make an affidavit. 
It is enoueh to'state here that the respondents have seriously contested both the alie- 
nations made on behalf of the petitioners, namely, (1) that a special procedure 
Unknown to larv was adopted against them or (2) that the procedure adopted rvas 
motivated by “ an evil eye and unequal hand ” so as to persecute and harass the 
uedtioners The respondents have said that the procedure adopted was warranted 
bv^aw and the employment of the C.I.D. officials m the investigation of the cases 
against the petitioners was due to the special nature of the cases The respondents 
have also contested the correctness of the allegation that pet it toner No. 1 had 
incurred the displeasure of the Chief Minister on account of the two reasons stated 
irthc petition. In brief, the claim of the respondents is tha there has been no viola- 
m tnepe netilioners guaranteed under Articles H and 21, and there 

r no 23s ofiSrcncc by .1^. Coort o„dcr Article 32 of tl.c Consti.utioo- 
It hSs &en stated on behalf of the respondents Unit m die Uw cases c.-tllcd .Sethi s 
i « T^hinvra’s case the petitioners had moved the High Court without success 
fofquaS the in Sethi’s cote, on appeal to this Court OBaius. 
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the order of the High Court also proved unsuccessful. , It is also pointed out that 
a petition made by petitioner No. 1 in the High Court for proceeding by way of 
contempt of Court against tlxe Chief Minister on some of the allegations, now raised 
or allegations similar in nature, was dismissed in limine and the learned Advocate- 
General of the Punjab has taken us through the order of the High Court in respect 
of some of the allegations made. 

Having stated the respective cases of tlic parties before us, we shall proceed 
now to a more detailed examination of the procedure adopted in the four cases 
instituted against the petitioners. But before we do so, it is necessary to say a few 
words about Grewal’s case and Sangrur case which are stated to furnish the reasons 
why petitioner No. 1 incurred the displeasure of the Chief Minister. It is alleged 
that in Grewal’s case petitioner No. 1 was asked to give evidence for the prosecu- 
tion, but he gave a dubious reply which displeased the Chief Minister. It is worthy 
of note, however, that the trial in Grewal’s case began in May-June, 1959 ; Sethi’s 
complaint was made in December, 1958 and Dhingra’s in February, 1959. Obvi- 
ously, those two cases could not be the result of any refusal by petitioner No. 1 
to give evidence in Grewal’s case. On 28th May, 1959, petitioner No. 1 wrote 
to the Ghief Secretary about Sethi’s case and Dhingra’s case, but no allegation was 
made therein against the Chief Minister. What the petitioner wanted then was 
that an opportunity should be given to him to explain his position. On 9th June, 
1959, petitioner No. 1 again wrote to the Chief Secretary about the complaints 
-of Sethi and Dhingra — again there was no allegation against the Chief Minister. 
•On 29th June, 1959, petitioner No. 1 filed two petitions in the Punjab High Court 
for quashing the proceedings in Sethi’s case and Dhingra’s case ; in this petition an 
allegation was made that powerful influences were operating against the petitioner 
“ to harm him and debar him officially ” and Sethi’s case and Dhingra’s case were 
the result of such influences, but there was no specific mention of Grewal’s case 
and of any request to the petitioner to give evidence in that case. It was for the 
first time on 20th July, 1959, when the petition for contempt proceedings was filed 
that a specific allegation against the Chief Minister was made in paragraphs 35 
to 37 thereof (this is Annexure I to the present petition) . This petition was dismissed 
in limine, the High Court saying that it was not prima faeie satisfied that .the 
allegation was made out. We do not think that petitioner No. 1 has been able to 
advance his case any further in spite of the fact that the Chief Minister has made 
no affidavit, a matter to which we shall advert later. 

As to the Sangrur case, that was also referred to in the petition of 20th July, 
1959 and the High Court did not accept the allegation of petitioner No. 1. What 
happened in that case was this. The late Sardar Mukan Singh of Sangrur left 
two widows, Sardarni Pritam Kaur and Sardarni Pavitar Kaur. Sardarni Pavitar 
Kaur had three daughters one of whom was married to Surinder Singh 
Kairon, son of the Chief Minister. The Sangrur estate was in charge of the Court of 
Wards,- that is, the Financial Commissioner, Punjab. On 19th June, 1958, ,the 
Court of Wards decided to release the estate after partitioning the immovable 
property between the two xvidows. At one time a question arose as to whether tlxe 
immovable properties should be partitioned into five equal .shares for the two widows 
and three daughters or into two shares only for the two widoxvs. Sometime before 
•fith May, 1959, it was decided that the partition would be of two shares only and 
tbereafter a detailed mode of partition was agreed' to between the parties. This is 
clear from the ixote of petitioner No. 1 dated fith May, 1 959. Thereafter there xvas 
no more dispute left, and tlxe case of petitioner No. 1 that he was arrested on 18th 
July, 1959, because he dictated an advei’se order some days previously which had, 
been typed but not yet signed does not prima facie appear ro be correct, apart 
altogether from the question whether petitioner No. 1 was acting merely as the 
channel between the Deputy Commissioner and the Financial Conxmissioner, the 

latter being the only authority competent to pass final orders in the matter. 

We have, therefore, come to the conclusion that the petitioners have not esta- 
blished what they have alleged, namely, that R. P, Kapur, one of the petitioners,' 
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had incurred the displeasure of the Chief Minister by reason of ^vhat happened in 
the Grewal case and the Sangrur case. Whether there were other reasons, admi- 
nistrative or otherwise, for the displeasure of the Chief Minister is a matter which 
is not germane to the present case. In tire affidavits filed before us some reference 
has been made to the past record of R. P. Kapur. We consider it unnecessary to 
refer to that record ; firstly, because it is not relevant to the case before us, and secondly 
because we think that it is not fair to refer to the confidential record of an officer 
unless the circumstances in rvhich certain adverse remarks were made are known. 

We proceed now to consider the four criminal’cases pending against the peti- 
tioners or some of them, in relation to the two points urged : (1) whether in tire 
institution and investigation of these cases a speciah procedure unknowi to law has 
been adopted and (2) if the petitioners have been singled out for unequal treatment 
in administering the law relating to the institution and investigation of criminal 
cases in the State. 


The first two cases, namely, Sethi’s case and Dhingra’s case need be dealt 
with at some length. Sethi’s case started on a complaint which it was said was 
sent direct to the Chief Minister. Four material allegations about fraudulent 
misrepresentation were made in that complaint. It was alleged that R. P. Kapur 
had fraudulently misrepresented to Sethi that a particular piece of land which he 
had sold to Sethi had been purchased by him at Rs. 10 per square yard ; that he 
had fraudulently concealed from Sethi the pendency of certain proceedings 
before the Land Acquisition Collector, Delhi, and of the acquisition of the said 
land under section 1 7 of the relevant Act ; that he had made a fraudulent misrepre- 
sentation as regards the scheme of housing with regard to the area in which the 
land lay. Though the complaint was dated 1 0th December, 1958, it appears to 
have been made over to the Additional Inspector-General of Police on 23rd Decem- 
ber, 1958. The Additional Inspector-General of Police then appears to have 
passed an order to the following effect : “ Register a case and investigate per- 
sonally ”. This was addressed to Sardar Hardayal Singh, D. S. P. Thereupon 
Sardar Hardayal Singh, Deputy Superintendent of Police, C.I.D., Amritsar, 
appears to have drawn up a First Information Report. The original complaint 
which Sethi filed has not been produced before us. ’IVhat %vas produced before 
us was a carbon copy and on that carbon copy was the order of the Additional 
Inspector-General of Police to which we have already made a reference. The 
allegation of the petitioners was tliat the original complaint had been sent to the 
Chief Minister and the Chief Minister had passed certain orders thereon. On 


behalf of the petitioners it was suggested that the original was not produced in 
order to conceal from the Court the orders which the Chief Minister had passed 
thereon. ^'Ve have stated earlier that the Chief Minister has filed no aflidavit in 
respect of these allegations. An affidavit has been filed by A. N. Kashyap, Home 
Secretary to the Government, but obviously lie was not in a position to say anything 
about the allegations made against the Chief Minister. We, therefore, proceed 
on tlie basis that so far as Sethi’s case is concerned, a complaint was made or sent 
to the Chief Minister who thereupon sent it to the .Additional Inspector-General of 
Police who in his turn sent it to Sardar Hardayal Singh, Deputy Superintendent 
of Police C.I.D., at Amritsar. The short question before us is — does this amount 
to adopting a procedure unknown to law or even to unequal treatment so as to 
attract Article 14 of the Constitution ? Learned Counsel for the petitioners has 
"taken us" through the relevant provisions in Part V, Chapter XIV, of the Code of 
Criminal Procedure and has submitted that under section 154 of die Code cver>' 
information relating to the commission of a cognizable offence should be given 
to an officer in charge of a Police Station and under section 156 any officer m charge 
of a Police Station may, without the order of a Magistrate, investigate any cogni- 
zable case which a Court having jurisdiction over die l^al area would have power 
to innuire into or try under die provisions of Chapter XV relating to the place of 
inonirv or trial He has also referred to section 157 under which the officer m 
rhar-e of a Police Station, shall forthwith send a report of the firet information 
tra Magistrate empowered to take cognizance of the offence and shall proceed 
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in person, or shall depute one of his subordinate officers not being below such rank 
as the State Government may, by general or special order, prescribe in this behalf, 
to proceed to the spot to investigate the facts and circumstances of the case, and 
if necessary to take measures for the discovery and arrest of the offender. It is 
•contended that the provisions of sections 154, 156 and 157 of the Code have been 
violated in the case against the petitioners ; and thus the petitioners have been 
subjected to a special procedure unknown to law or, at any rate, to, unequal treat- 
ment, treatment different from that of other persons against whom informations of 
a cognizable offence are made. 

We are unable to accept these contentions as correct. First of all, section 154, 
Code of Criminal Procedure, does not say that an information of a cognizable 
offence can only Ae- made to an officer in charge of a Police Station. That section 
merely lays down, iriler alia, that every information relating to the commission 
of a cognizable offence, if given orally to an officer in charge of a Police Station, 
shall be reduced to writing by him or under his direction, and be read over to the 
informant ; and every such information shall be signed by the person giving it and 
the substance thereof shall be entered in a book to be kept by such officer in such 
form as the State Government may prescribe in that behalf. Section 156 gives 
power to an officer in charge of a Police Station to investigate without the order of 
a Magistrate any cognizable case which a Court, having jurisdiction in the local 
area, etc., would have power to enquire into or try ; sub-section (2) of section 156 
lays down that no proceeding of a Police Officer in any such case shall at any stage 
be called in question on the ground that the case was one which such officer was not 
empowered under this section to investigate. There has been some argument 
before us as to the meaning of the expression “ any such case ” occurring in sub- 
section (2) of section 156. As we are not resting our decision on sub-section (2) of 
section 156, Code of Criminal Procedure, we consider it unnecessary to embark ujjon 
a discussion as to the true scope and effect of sub-section (2) of section 156. Section 
157 of the Criminal Procedure Code lays down the procedure which an officer in 
charge of a Police Station must follow where information of a cognizable offence is 
made. Now, there is another important provision in the Code which is of great 
relevance in this case and must be read. That provision is contained in section 551 
which is in these tei'ms : 

“ Section 551. Police officers superior in rank to an officer in charge of a Police Station may 
exercise the same powers, throughout the local area to which they are appointed, as may be exercised 
by such officer within the limits of his station.” 

The Additional Inspector-General of Police to whom Sethi’s complaint was sent 
was, without doubt, a Police Officer superior in rank t^) an officer in charge of a 
Police Station. Sardar Hardayal Singh, Deputy Superintendent of Police, G.I.D., 
Amritsar, was also an officer superior in rank to an officer in charge of a Police 
Station. Both these officers could, therefore, exercise the powers, throughout the 
local area to which they were appointed, as might be exercised by an , officer in 
charge of a Police Station within the limits of hh Police Station. It is not disputed 
that the jurisdictional area of the Additional Inspector-General of Police \vas the 
whole of the State. As to the jurisdictional area of the Deputy Superintendent , 
•of Police, C.I.D., the contention on behalf of the respondent State is that though 
he was posted at Amritsar, his jurisdictional area extended over the whole State. 
The learned Advocate-General for the respondent State has drawn our attention 
to Police Rule 21.28 in the Punjab Police Rules, 1934, Volume III, issued by and 
with the authority of the State Government under sections 7 and 12 of the Police . 
Act (V of 1861). That rule lays down that the Criminal Investigation liepartment 
has no separate jurisdiction and the Deputy Inspector-General of Police, Criminal 
Investigation Department, may decide to take over the control of any particular 
investigation himself or depute one or more of his officers to work directly under the 
control of the Superintendent of Police of the District. Police Rule 21.32 enumer- 
ates some of the cases in which the assistance of the Criminal Investigation Depart- 
ment may be sought. Police Rule 25.14 says that the Criminal lnvestigatidn 
Department is able to obtain expert technical assistance, and in, cases where such 
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assistance is required the assistance of the Criminal Investigation Department may 
he obtained. In the affidavit made by Sardar Hardayal Singh, he has stated 
that he was cntrustedwith the investigation of Sethi’s case because of its technical 
nature and also^ because his sphere of duty as a Gazetted Officer attached to the 
Griminal Investigation Department was the whole of the State in view of the memo- 
randum No. 9581-H-5I/79I2 dated 29th October, 1951. That memorandum > 
shows that the Deputy Inspector-General, G.I.D. and all Gazetted Officers of the 
Criminal Investigation Department have jurisdiction extending over the whole of 
rthe Punjab State. This is also supported by the affidavit made by Shamshere 
Singh, Additional Inspector-General of Police. Learned Counsel for the petitioners 
has poih'fcd out that Sethi’s case involved no technical questions and the ground 
stated in the affidavits of Shamshere Singh and Sardar Hardayal Singh is not, 
therefore, correct. The question before us is not whether the reason for which the 
investigation was made over to Sardar Hardayal Singh is correct or not. The 
question before us is, whether in making over the investigation to Sardar Hardayal 
Singh a special procedure unknown to law was adopted or the law as to the investi- 
gation of cases was administered with an evil eye or unequal hand. If the Police 
'Officer concerned thought that the case should be investigated by the C.I.D.— - 
■even though for a reason which does not appeal to us — it cannot be said that the 
procedure adopted was illegal. We are unable to agree with learned Counsel for 
the petitioners that any of these two contentions has been made out in the present 
■case. We are satisfied that the Inspector-General of Police, C.I.D., had power to 
deal with Sethi’s complaint and had further power to direct investigation of the 
xame by Sardar Hardayal Singh who as a Police Officer superior in rank to an officer 
in charge of a Police Station could exercise powers of an officer in charge of a Police 
Station in respect of the same. It cannot, therefore, be said that the procedure 
■adopted was unknown to law. Nor are we satisfied that the procedure adopted 
was motivated by any evil purpose, though we are not quite impressed by the reason 
given by Shamshere Singh or Sardar Hardayal Singh that Sethi’s case was of a 
technical nature and, therefore, required the assistance of the C.I.D. Even if it 
was not of a technical nature, it was open to the Additional Inspector-General 
■of Police to make over the investigation to a Deputy Superintendent of Police in 
view of the status of the petitioners. In paragraph 3 1 of his affidavit A. N. Kashyap, 
Home Secretary, has said that the Inspector-General of Police on receiving the 
■complaint from Sethi ordered on his own the registration of the case without any 
■order or direction from the Chief Minister. The correctness of this statement has 
been very seriously commented on. In the absence of any affidavit from the Chief 
Minister and of the original complaint, we have preferred to proceed in this case 
■on the footing that the Additional Inspector-General of Police got the complaint 
from the Chief Minister and then passed necessary orders thereon. Even on that 
(footing we are unable to hold that there has been any violation of legal procedure 
or that an unfair discrimination has been made against the petitioners. 


Learned Counsel for the petitioners has relied on certain obser\'ations made 
by this Court in H. jV. Rishbud and Inder Singh v. The State of DelhT. The obser- 
vations occur at page 1 160 of the report and are to the effect that it is of considerable 
importance to an accused person that the evidence collected against him during 
investigation is collected under the responsibility of an authorised and competent 
Investigating Officer. These observations were made in a case where the question 
that fell for decision was whether the provisions in section 5 (4) and the Proviso to 
•section 3 of the Prevention of Corruption Act, 1947 (Act II of 1947) and the corres- 
Donding section 5-A of the Prevention of Corruption (Second Amendment) Act, 
1952 (Act LIX of 1952), tvere mandatory or not. It was held that they were 
mandatory and an investigation conducted in violation thereof was illegal. It was 
also held that an illegality committed in the course of an investigation did not 
■affect the competence and jurisdiction of the Court for trial ; but if any breach of 
mandatory provisions relating to investigation u’crc brought to the notice of 
the Court at an early stage of the trial, the Court would have to confer the nature 

: (1955) (S.G.) 173 : ('955) « S.G.R. 2150. 
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and extent of the violation and pass appropriate orders for such iie-investigation as 
might be called for. We do not think that the observations made and the decision 
are of any assistance to the petitioners. AVe have held that there has been no viola- 
tion of any mandatory provisions as to investigation in Sethi’s case against the peti- 
tioners and the investigation procedure followed is legal. Our attention has been 
drawn to King Emperor v. Nilkantha and others^. On a certificate by the Advocate- 
General, the case was considered by a Full Bench of tlie Madras High Court and 
one of the questions for decision \vas — 

“ Is an Inspector of the Criminal Investigation Department an authority legally competent to. 
investigate the fact wthih the meaning of section 157, Evidence Act?”. 

The question tvas answered in the affirmative by the majority of Judges, Abdul 
Rahim, J., and Sundara Ayyar, J., dissenting. In the course of. the arguments 
before their Lordships, one of the questions mooted was whether Inspectors of 
the Criminal Investigation Department were appointed to any local area within 
tire purview of section 551, Code of Criminal Procedure. Some of the Judges- 
held that the whole Presidency was their local area ; some held that that was. 
not so. On the materials before us, we have no hesitation in holding that 
the Deputy Superintendent of Police entrusted with the investigation of Sethi’s, 
case had the necessary authority to hold the investigation. The decision iii 
Pulin Bihary Ghosh v. The King~, on which also some reliance has been placed does- 
not appear to us to be in point ; that was a case in which the Magistrate purported 
to act both under section 202 and section 156 (3), Code of Criminal Procedure, and 
it was held that proceedings under section 202 and investigation under section 1 56 (3) 
could not proceed simultaneously ; it was further held that a direction under section. 
156 (3) could only be made to an officer in charge of a Police Station. No question, 
arose tliere of the exercise of powers under section 551, Code of Criminal Procedure, 
and the decision does not establish what the petitioners are, seeking to establish in 
the present case. More in point is the decision in Textile Traders Syndicate, Ltd. v. 
State of U.P. and others^, where it was held that an Inspector of Police in the 
Criminal Investigation Department was superior in rank to that of an officer in 
charge of a Police Station and under section 551, Code of Criminal Procedure, he 
could exercise the powers of an officer in charge of a Police Station throughout the 
State. 

Turning now to Dhingra’s case, the position is this. Admittedly, a complaint 
dated 27th February, 1959, was sent to the Chief Minister with a covering letter in 
which it was stated that 

" R. P. Kapur had already started tampering with the evidence and I, therefore, request that 
orders be passed that the Police should take in hand investigation immediately and collect all 
material evidence.” 

The Chief Minister wrote on this : 

“Inspector-General, Police, is sick. Will Additional Inspector-General please t.akc immediate- 
action in taking over papers from Government departments concerned and the papers tvith Sri 
Dhingra. Please give a prima fade report.” 

The Additional Inspector-General then made the following endorsement : 

_ “ Please take immediate necessary action. Depute one of your officers to contact Sri- 
Dhingra and get the necessary records from him. Immediate action may be taken to take over 
the record from the various departments. A case may be registered. I have informed'. Chief 
Secretary and he agrees ^vith this.” 

This was addressed to the Deputy Inspector-General, C.I.D. and the latter 
wrote — 

“ Case should be registered and investigated by Sir Singh, D. S. P., under vour supervision- 
immediate steps should be taken to get the salient records of Sri Dhingra.” 

This was addressed to Ujager Singh, Superintendent of Police, C.I.D. The case 
was then registered by Sardar Sampuran Singh, Inspector of Police, Police Station 


I. (19H) I.L.R. 35 Mad. 247 = 22 M.L.J. 2. I.L.R. 1 Gal. 124. 
490 (F.B.). 3. A.I.R. 1959 All, 337 
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Chandigarh, and the investigation was in charge of Sardar Bir Singh, Deputy 
Superintendent of Police, G.LD. • 

The legal position as to the institution ofDhingra’s case and its investigation 
is the same as in Sethi’s case. The legal sanction for both is section 551, Code of 
Criminal Procedure, and the reasons which we have given for holding that the 
procedure followed in instituting and investigating Sethi’s case is legally valid 
apply to Dhingra's case also. On behalf of the petitioners it has been submitted 
that the hand of the Chief Minister is no longer concealed in respect of Dhingra’s 
case. It is pointed out that in 1959, a complaint is made in respect of offences 
alleged to have been committed about five years ago in 1954 and the Chief Minister, 
without any enquiry whatsoever, says “ Please give a prima facie report ” and the 
same G.I.D. machinery is again set in rapid motion as in Sethi’s case, and this at a 
time when Sethi’s case tvas kept “ hanging as a sword ” over the petitioners. It had 
been further submitted that the direction as to the seizure of papers was not justified 
in law, as the Chief Minister had no legal power to give such a direction. We do 
not think that these submissions establish what the petitioners have to establish in 
order to succeed on their ^^Tit petition, namely, that in the institution of Dhingra’s 
case and its investigation, a procedure unknown to law has been followed or that the 
'petitioners have been singled out for an unfair and discriminating treatment. We 
tdo not know what reasons led the Chief Minister to make the endorsement on the 
complaint of Dhingra as he did and why instead of referring the complaint to the 
offecer in charge of the Police Station concerned, a reference was made to the Addi- 
tional Inspector-General or the Criminal Investigation Department. These are 
matters within his special knowledge, and he has chosen to throw no light on them. 
Shamshere Singh has said in his affidavit that he dealt trith Dhingra’s case in 
exercise of his powers under section 551, Code of Criminal Procedure. Sardar Bir 
Singh has said in his affidavit that this case was also of a technical nature and so the 
investigation was entrusted to him. As ive have said in Sethi’s case this reason 
does not appear to us to be a convincmg reason, but the Police Officers concerned 
may honestly have thought that the case should be investigated by the Criminal 
Investigation Department. We are not called upon to express any opinion on the 
merits of Dhingra’s case, and all that we say now is that the petitioners have failed 
to establish either of their two contentions — (1) that the procedure adopted ^v■as 
illegal, or (2) that the petitioners were unfairly discriminated against. 


We go now to tli^e remaining two cases, the Orphanage case and the Ayurvedic 
Fund case. One was instituted on the complaint of the Civil Supply Officer, 
Karnal, and the other on the statement of Daryao Sing, Deputy Superintendent 
of Police, G.I.D., Karnal. The Orphanage case is against the Orphanage Advisory 
Board of which R. P. Kapur was the Vice-President at the relevant time, and Kartar 
Sing, farm manager of Kaushalya Devi. It related to the alleged violation of certain 
Control Orders in the matter of a brick kiln. The Ayurvedic Fund case is against 
R. P. Kapur and certain other pereons, who are not petitioners before us. It 
alleged, criminal breach of trust, etc. in respect of certain funds in the hands of the 
persons accused therein. As tve are not deciding tliese cases on merits, it is unneces- 
sary to give furtlier details of the allegations made in those cases. 


No specific illegality has been brought to our notice with regard to the institution 
of the Orphanage case except some allegations of high handedness in the matter 
of seizure of records of the Orphanage in spitc of the protest of the General Manager 
of the Orphanage and some allegations against Choudhuri Ram Singh who tvas 
then Deputy Inspector-General, Ambala Range. These allegations, be they true or 
not, do not establish any such illegality as would lead us to quash the investigation. 

As to the Ayuiwedic Fund case, Daryao Sing said in his affidavit : 


“ T CIV tliat the .Vidit Rep.^rt contained details of meddling with Orphanage funds and of having 
j ’’ ^ Sins an employee of the petitioner Xo. i and the attorney of Shrimati 

made paym s that there was excess and double p-ayment of funds. There wcic pur- 

diasJ of timber and ts^od without calling for any quotatimuy It disclosed the issue of Orphanage 
S to MadhubanCo-opeiative Society and that the materials like cement, non and steel which. 
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were under control were also used in the construction or private building ofSlu-i Kapur and his 
family and the use of such materials went up to ao,ooo rupees.” 

Here again we do not express any opinion as to the correctness or otherwise .of 
the allegations made. All that need be said at this stage is that the institution of the 
-case is not illegal, nor is its investigation vitiated by discrimination. 

It is indeed true tlrat the investigation of these cases has been entrusted to certain 
officers of the Criminal Investigation Department, whether for good reason or not 
we cannot say. But that circumstance does not by itself make the investigation 
bad in law. The officers can exercise their powers of investigation under section 551, 
Code of Criminal Procedure. Darygo Sing, it may be stated, was an Inspector 
■of the Criminal Investigation Department at Karnal and became a Deputy Superin- 
tendent of Police, C.I.D., in December, 1959. He also could exercise the powers 
under section 551, Code of Criminal Procedure, 

For the reasons given above, we have come to the conclusion that the petitioners 
.are not entitled to succeed and the writ petition must be dismissed ; in the circum- i 
stances of this case there will be no order for costs. j 

Before parting with this case we consider it necessary to make some obser- I 
•vations with regard to a matter which has caused us some anxiety and concern.^. . 
.Serious allegation have been made against the Chief Minister in this case. He is .esa 
party respondent and 'had notice of the allegations made. In Sethi’s catec'se 
it was alleged that he had passed certain orders on the original complaint, wl^hrich 
was sent to the Additional Inspector-General of Police with those orders. .6 'Phe 
original complaint was not made available to us on the ground that it coulqcd not 
Be traced. The Additional Inspector-General of Police said in his affidavit t|le*iat on 
receiving the complaint from Sri M. L. Sethi, he ordered the investigatiorjCci. of the 
•case without any order or direction from the Chief Minister. He did not sperb^/fip^Hy 
:say if he received the complaint direct from Sethi or through the Chief 1]^, '^tnister. . 
In Dhingra’s case the Chief Minister passed an order which might either that 

he ordered the submission of & prima facie report or merely directed that W ^oport 
should be submitted if a prima facie case was made out. It is not clear he 

■ordered the seizure of papers before even a prima fade report was given, in/ respect 
•of an offence said to have been committed five years ago. These are allS 
•on which the Chief Minister alone was in a position to enlighten us. In vitu*^ 
allegations made against him, we consider that the Chief Minister owed a entity to 
this Court to file an affidavit stating what the correct position was so far as he refi^^rn- 
Bered it. We recognise that it may not be possible for a Chief Minister to remeii^^^r 
the circumstances in which a document passes through his hands ; there must- 
many papers which a Chief Minister has to deal with in the day-to-day busines5\ 9^ 
administration. If the Chief Minister did not remember the circumstances, ic 
would have been easy for him to say so. If he remembered the circumstances he 
•could have refuted the allegations with equal ease. This is not a case where the 
refutation should have been left to Secretaries and other officers, who could only 
speak from the records and were not in a position to say why the Chief Minister 
passed certain orders. The petitioners are obviously suffering from a sense of 
grievance that they have not had a fair deal. We have held that there is no legal 
justification for that grievance ; but in executive as well as judicial administration. 
Justice must not only be done but it must appear that justice is being done. An 
affidavit from the Chief Minister would have cleared much of the doubt which in the 
a.bsence of such an affidavit arose in this case. 

Petition dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B. Gajendragadkar, K. N. Wanchoo and K. C. Das 
Gupta, JJ. 

Jagat Dhish Bhargava ^ . . Appellant* 

V. 

.Jawahar Lai Bhargava and others , ; Respondents. 

Civil Procedure Code (I of 1908), Order 41, rule i — Scope — Appeal filed luith certified copy of only judgment 
and bill of costs endorsed on its back but without decree copy which the trial Court did not furnish though applied for 
— Effect— Proper procedure — Competency of appeal— Decree copy furnished later— Effect. 

If at the time when the appeal is preferred a decree has already been drawn up by the trial Gour t 
and the appellant has not applied for it in time it would be a clear case where the appeal would be 
dneompetent and a penalty of dismissal would be justified on the ground that the appeal is not accom- 
panied with a certified copy of the decree. The position would however be substantially different 
if at the time when the appeal is presented before the appellate Court a decree in fact has not been 
drawn up by the trial Court ; in such a case if an application has been made by the appellant for a 

• certified copy of the decree, then all that can be said against the appeal preferred by him is that the 
appeal is premature since a decree has not been drarm up and it is the decree against which an appeal 
•lies. In such a case, if the office of the High Court examines the appeal carefully and discovers the 
defect the appeal may be returned to the appellant for presentation with the certified copy cf the 

• decree after it is obtained. Where the appeal has passed through the stage of admission (appeal 
having been presented only with certified copy of judgment and bill of costs endorsed on it) through 
•oversight of the office, then the only fair and rational course to adopt would be to adjourn the hearing 

• of the appeal with a direction that the appellant should produce the certified copy of the decree as 
■soon as it is supplied to him. In such a case it would be open to the High Court and it tvould be its 
■duty, to direct the subordinate Court to draw up the decree forthwith without delay. On the other 
.hand if a decree has been drawn up and an application for its certified copy has been made by the 
.appellant after the decree was drawn up, the office of the appellate Court should return the appeal to 
the appellant as defective, and when the decree is filed by him, the question of limitation may be 
•examined on the merits. 

No hard and fast rule of general applicability can be laid dosvn for dealing with appeals defec- 
tively filed under Order 41, rule t, Civil Procedure Code. Appropriate orders would have to be passed 
having regard to the circumstances of each case but the most important step to take in cases of defective 
presentation of appeals is that they should be carefully scrutinized at the initial stage soon after 
•they are filed and the appellant required to remedy the defects. 

Appeal by Special leave from the Judgment and Order, dated the 15th 
December, 195'9, of the Punjab High Court (Circuit Bench), Delhi, in R. F. Appeal 
No. 77-D of 1954. 

G. .S'. Pathak, Senior Advocate, B. C. Misra, Advocate, with him, for Appellant, 

. Mukat Behari Lai Bhargava, Senior Advocate, J. P. Goyal, Advocate, with him, 
.for Respondents Nos. 1 to 7. 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — ^The short question of law tvhich arises for decision in the 
present appeal by Special Leave is whether the appeal preferred against the appellant 
and respondents 8 and 9 in the High Court of Punjab by respondents 2 to 7 was 
competent in law or not. This question arises under somewhat unusual circum- 
stances. It appears that an agreement of sale of one-third of the one-fourth share 
in the property covered by the document was entered into between Gokal Dhish 
Bhargava and the appellant, Jagat Dhish Bhargava. Gokal Dhish Bhargava sued 
the aopellant and pro forma respondents 8 and 9 for specific performance of the 

■said agreement of sale in the Court of the Senior Civil Judge, New Delhi (Civil Suit 

No 684/ 128 of 1949/50). This suit was dismissed on March 12, 1954. Pending deci- 
■aion in tlte trial Court Gokal Dhish Bhargava died and his son Jawahar Lai Bhargava, 
resDondent 1 and Chunni Lai Bhargava were brought on the record as legal repre- 
•sentatives After the suit was dismissed and before the appeal in question was prefer- 
red in the HiHi Court Chunni Lai Bhargava -died ; thereupon respondents 2 to 7, 
as his legal representatives, joined respondent 1 in preferring an appeal against the 


♦Civil Appeal No. 222 of i960. 
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said decree in the High Court of Punjab. The- memo, of appeal along with the- 
judgment dismissing the suit and the taxed bill of costs endorsed on the back of the- 
last page of the judgment was filed in the High Court on 29th July, 1954. It is the- 
competence of this appeal that u’as questioned before the High Court and is in, 
dispute before us in the present appeal. 

The record shows that on 24th March, 1954, an application was made by res- 
pondents 2 to 7 (who will be called the respondents hereafter) for a certified copy 
of the judgment and decree passed in the said suit for specific performance. A 
certified copy of the judgment and the bill of costs was supplied to them but the decree- 
had not been drawn up and no copy of the decree was therefore supplied to them.. 
In the result the appeal was filed without the certified copy of the decree and only 
with the certified copy of the jud^ent and the bill of costs. On 2nd August, 1954, 
the Assistant Registrar of the High Court returned the memo, of appeal :fied by the 
respondents to their counsel and pointed out to him that since no copy of the decree- 
had been filed the presentation of the appeal was defective and the defect needed to, 
be rectified. Thereafter, on 16th August, 1954, the respondents’ counsel re-filed the 
appeal with an endorsement that a memo, of costs alone had been prepared by the- 
trial Court and no decree had been drawn up, and so the appeal should be held to be 
be properly filed. Apparently this explanation was treated as satisfactory by the- 
office of the High Court and the appeal was registered as No. 77-D of 1954. 

In due course the appeal was placed for preliminary hearing under Order 41,. 
rule 1 1 of the Code of Civil Procedure before Dulat, J., who admitted it on 30thi 
August, 1954. Notice of the appeal was accordingly served on the appellant and the 
pro forma respondents. Ultimately ivhen the appeal became ready for hearing it 
was put up on the Board of the Circuit Bench of the High Court to be heard on 
26th December, 1958. Meanwhile on 23rd December, 1958, the appellant served a 
notice on the respondent’s counsel intimating to him that he proposed to raise a 
preliminary objection against the competence of the appeal on the ground that 
the decree under appeal had not been filed as required under Order 41, rule 1 along 
with the memo, of appeal and the certified copy of the judgment. Next day, that is to- 
say on 24th December, 1958, the respondents moved the trial Court for drawing up« 
of the decree, but since the record had in the meantime been sent by the trial Court 
to the High Court no decree could be drawn up by the trial Court, and so the motion 
became infructuous. The appeal, hoivever, did not reach hearing on 26th Decem- 
ber, 1958. On 29th December, 1958, the respondents moved the Court that the 
appeal should be declared to be maintainable as the memo, of costs which alone had 
been prepared by the trial Court read along with the concluding paragraph of the- 
judgment may be held to satisfy the requirements of the decree ; in the alternative 
they prayed tliat the record of the suit in the trial Court should be sent for to enable 
them to get a decree prepared witli a view to file the same in the High Court, along 
with their appeal. Bishan Narain, J., before whom this application was taken out 
for orders, directed that it may be heard by the Bench which would hear the appeal. 

Eventually the appeal came on for hearing before Falshaw and Chopra, JJ. on 
8th December, 1959. At the said hearing the appellant raised a preliminary objec- 
tion that the appeal was not competent having regard to the mandatory' provisions 
of Order 41, rule 1, and urged that the appeal should be dismissed as incompetent.. 
This preliminary objection was, however, not upheld by the High Court, and it was 
held tliat 

“ the proper course to follow was to allow the respondents a month’s time for the purpose 
of gettmg a decree drawn up in the proper form by the lower Court and obtaining a copy 
thereof.” ’ 

Accordingly the record which had in the meanwhile been received by the High 
Court after the appeal was admitted under Order 41, rule 11, was ordered 
to be sent back to the lower Court without delay. It is against this order 
which was passed by the High Court on December 15, 1959, that the present anneal 
by Special Leave has been filed. On behalf of the appellant Mr. Pathak contends that 
the appeal filed before the High Court was plainly and manifestly incompetent and 
so the High Court -ivas in error in not dismissing it on that ground ^ 
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The position of law under Order 41, nile 1, is absolutely clear. Under the said 
ii'ule every appeal has to be preferred in the form of a memorandum signed by the 
appellant or his pleader and pi'esentcd to the Court or to such officer as it appoints 
•in that behalf, and has to be accompanied by a copy of the decree appealed from, and 
•of the judgment on which it is founded. Rule 1 empotvers the appellate Court to 
dispense with the filing of the judgment but there is no jurisdiction in the appellate 
•Court to dispense with the filing of the decree. Where the decree consists of different 
distinct and severable directions enforceable against the same or several defendants 
the Court may permit the filing of such portions of the decree as are the subject- 
matter of the appeal but that is a problem with which we are not concerned in the 
present case. In law the appeal is not so much against the judgment as against the 
decree ; that is why Article 156 of the Limitation Act prescribes a peried of 90 days 
for such appeals and provides that the period commences to lam from the date of tire 
decree under appeal. Therefore there is no doubt that the requirement that the decree 
should be filed along with the memorandum of appeal is mandatory, and in the ab- 
sence of the decree the filing of the appeal would be incomplete, defective and iri- 
competent. 


That, however, cannot finally dispose of the point raised by the appcllaui 
before us. In the present case the respondents had applied for a certified copy of the 
judgment as well as the decree in the trial Court on 24th March, 1954, and they 
were not given a copy of the decree for the simple reason that no decree was dra\vn 
up; what they were given was a copy of the judgment and taxed bill of costs endorsed 
on the back of the last page of the judgment. These documents they filed along 
with their memo, of appeal; but that would not affect the mandatory requirement of 
Order 41,, rule 1 . In considerig the effect of this defect in the presentation of the appeal 
we must l3ear in mind the rules of procedure in regard to the dratving up of the decree. 
The position in that behalf is absolutely clear. Section 33 of the Code of Civil 
Procedure requires that the Court, after the ease has been heard, shall pronounce 
judgment, and op such judgment a decree shall follow. Order 20, rule 3, provides, 
inter alia, that the judgment shall be dated and signed by the judge in the open Court 
at tlie time of pronouncing it, and under rule 4, sub-rule (2), a judgment has to con- 
tain a concise statement of the case, the points for determination, the decision thereon 
and the reasons for such decision. Rule 6 of the same Order prescribes the contents 
of the decree. It provides that the decree shall agree with the judgment and shall 
contain the particulars therein specified. Under rule 7 it is provided that the decree 
shall bear the date, tlie day on ^vhich the judgment was pronounced, and it directs 
that when the judge has satisfied himself that the decree has been drawn up in ac- 
cordance with the judgment he shall sign the decree. It is, therefore, clear that tJic 
drawing up of the decree in the present case was the function and the duty of the office, 
and it was obligatory on the judge to examine the decree when drawn up, and if 
satisfied that it has been properly drawm up, to sign it. Except in places where the 
dual system prevails the litigant or his lawyer does not play any material or important 
part in the drawing up of the decree. In fact the process of drawing up of the de- 
cree is beyond the litigant’s control. Therefore, there is no doubt whatever that in 
failing to draw up a decree in the present suit die office of the trial Court was negli- 
gent in die discharge of its duties, and the said negligence ivas not even noticed by the 
learned trial judge himself. 


Unfortunately, ivhen the appeal was presented in the High Court, even the 
office of die High Court was not as careful in examining the appeal as it should have 
been, and ive have already indicated the appeal passed through the stage of admission 
under Order 41 , rule 1 1, without the defect in the appeal being brought to the notice 
of the learned judge who admitted it. Thus it is quite clear on the record that the 
respondents had applied for a certified copy of the judgment and the decree, and 
when they were given only a certified copy of the judgment and the bill of costs they 
filed the same along witli the memo, of appeal in the bona fide belief that the said docu- 
ments would meet the requirements of Order 41, rule 1. It is true that before the 
anneal came on for actual hearing before the High Court the appefiant gave notice 
to the respondents about his intention to raise a preliminary' objection that the appeal 
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had not been properly filed; but, as we have already pointed out, the attempt made 
by the respondents to move the trial Court to draw up the decree proved infructuous. 
and ultimately the High Court thought that in fairness to the. respondents they ought 
to be allowed time to obtain the certified copy of the decree and file it before it 
and so the High Court passed the order under appeal. The appellant contends that: 
this order is manifestly erroneous in law ; according to him the only order which 
could and should have been passed was to dismiss the appeal as incompetent under- 
Order 41, rule 1. 

The problem thus posed by the appellant for our decision has now become aca- 
demic because subsequent to the decision of the High Court under appeal the res- 
pondents have in fact obtained a certified copy of the decree on 23rd December, 1959,. 
and have filed it in the High Court on the same day. This fact immediately raises, 
the question as to whether the appeal which has admittedly been completely and. 
properly filed on 23rd December, 1 959, was in time or not. If it appears that on the 
date when the decree was thus filed the presentation of the appeal was in time then 
the objection raised by the appellant against the propriety or the correctness of the- 
High Court’s order under appeal would be purely technical and academic. 

The answer to the question as to whether the presentation of the appeal on 23rd 
December, 1959, is in time or not would depend upon the construction of section 12, 
sub-section (2) of the Limitation Act. We have already noticed that the period 
prescribed for filing the present appeal is 90 days from the date of the decree. 
Section 12, sub-section (2), provides, inter alia, that in computing the period of limita- 
tion “ the time requisite for obtaining a copy of the decree shall be e.Kcluded”; What 
then is the time which can be legitimately deemed to have been taken for obtaining the ' 
copy of the decree in the present case ? Where a decree is not drawn up immediately 
or soon after a judgment is pronounced, two types of cases may arise. A litigant feeling- 
aggrieved by the decision may apply for the certified copy of the jugment and decree- 
before the decree is drawn up, or he may apply for the said decree after it is drawn up. 
In the former case, where the litigant has done all that he could, and has made a 
proper application for obtaining the necessary copies, tlie time requisite for obtaining 
the copies must necessarily include not only the time taken for tlie actual supply of 
the certified copy of the decree but also for the drawing up of the decree itself. In 
other words, the time taken by the office or the Court in drawing up a decree after 
a litigant has applied for its certified copy on judgment being pronounced, would be 
treated as a part of the time, taken for obtaining the certified copy of the said decree. 
Mr. Pathak has fairly conceded that on this point there is a consensus of judicial 
opinion, and in view of the formidable and imposing array of authorities against , 
him he did not raise any contention about the validity of fheiview taken in all 
those cases (Vide : Tarabaii Koer v. Lala Jegdeo Marain Bani Madhub Mitter v. Matun- 
gini Dassi and others^ ; Gabriel Christian v. Chandra Mohan Missir^ ; Jqyashankar 
Mulshankar Mehta v. Mayabhai Lalbhai Shah^', Gokul Prasad v. Kmiwar Bahadur and 
others^, and Umda v. Rupchand and others^. 

There is, however, a sharp difference of opinion in regard to cases where an 
application for a certified copy of the decree is made after the said decree is drawn 
up. In dealing with such cases Courts have differed as to what would be the period 
requisite for obtaining the certified copy of the decree! The Bombay, Calcutta and 
Patna High Courts appear to have held that the period taken in drawing up of the 
decree ^vould be part of the requisite period, while other High Courts have taken a 
contrary view. It is significant that though the High Courts have thus differed 
on this point, in every case an attempt is judicially made to do justice between the 
parties. With that aspect of the problem, however, we are not concerned in tlie 
present appeal. 

The position, therefore, is that when the certified copy of the decree was filed 
by the respondents in the High Court on 23rd December, 1959, the whole of the 


4- (i95*-52l 54 B.L.R. n qp.B.). 

5. ’ (loss'* I.L.R. 10 Luck. 250. 

6. (1926) 98 I.C. 1057 (Nagpur) (F.B.). 


1. (1910-11) 15 C.W.N. 787. 

2. (1886) I.L.R. 13 Cal. 104 (F.B.). 

3. (1936) I.L.R. 15 Pat. 284 (F.B.). 
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period between the date of the application for the certified copy and the date when, 
the decree was actually signed would have to be excluded under section 12, sub- 
section (2). Inevitably the presentation of the appeal on 23rd December, 1959,. 
would be in time. It is true that more than five years have thus elapsed after the' 
pronouncement of the judgment but for this long delay and lapse of time the res- 
pondents are not much to blame. The failure of the trial Court to draw up the- 
decree as well as the failure of the relevant department in the High Court to examine 
the defect in the presentation of the appeal at the initial stage have contributed 
substantially to the present unfortunate position. In such a case there can be no- 
doubt that the litigant deserves to be protected against the default committed or- 
negligence shown by the Court or its officers in the discharge of their duties. As- 
observed by Cairns, L.G., in Rodger v. Comptoird’ Escompte de Paris'^, as early as 1871 
“ one of the first and highest duties of all Courts is to take care that the act of the- 
Court does no injury to any of the suitors ” ; that is why \ve think that in view of tlie- 
subsequent event which has happened in this case, namely, the filing of the certified 
copy of the decree in the High Court, the question raised by the appellant has be- 
come technical and academic. 


Faced with this position Mr. Pathak attempted to argue that the application 
made by the respondents on 24th March, 1954, was not really an application for a 
certified copy of the decree ; he contended that it was an application for the certified 
copy of the judgment and the bill of costs. This argument is wholly untenable. 
The words used in tire application clearly show that it was an application for a certi- 
fied copy of the judgment as well as the decretal order, and as subsequent events have 
shown, a certified copy of the decree was ultimately supplied to tlie respondents in 
pursuance of this application. 

Then it tvas argued that the respondents should have moved the trial Court 
for the drawing up of a decree as soon as they found that no decree had been drawn 
up. It may be assumed that the respondents might have adopted this course j but 
where the dual system does not exist it would be idle to contend tlrat it is a part of the- 
duty of a litigant to remind the Court or its office about its obligation to draw up a 
decree after the judgment is pronounced in any suit. It may be that decrees when 
drawn up are shown to the lawyers of the parties; but essentially drawing up of the 
decree is the function of the Court and its office, and it w'ould be unreasonable to- 
penalise a party for the default of the office by suggesting that it was necessary that 
the party should have moved the Court for the drawing up of the decree. Therefore, 
we are not satisfied that the appellant is justified in attributing to the respondents any 
default for which the penalty of dismissing their appeal can be legitimately imposed 
on them. The result is that the appeal preferred by the respondents on 23rd Decem- 
ber, 1959, is proper and in time and it can now be dealt witii in accordance with 
law’. It i’s true that in the circumstances over which the respondents had 


no con- 


trol the appeal in question has already been admitted under Order 41, rule 11, and as 
a result of the decision under appeal it may not have to go through that process 
again Dulat, J., who Itcard the appeal for admission was satisfied that it deserved 
to be admitted and we do not think it necessary' to require that the present appeal 
should go through the formality of the procedure prescribed by Order 41, rule 1 1, once 
again This position is no doubt unusual, but in the circumstances of the case it is- 
impossible to say that tlie order passed by the High Court is not fair and just. 

T pt us then consider the technical point raised by the appellant challenging the 
validhy or tlie propriety of the order under appeal. The argument is that Order 
41 rule 1, is mandator)^ , and as soon as it is shmm hat an appeal has been/iled 
with a memorandum of appeal accompanicd only ^^>l h a certified copy of the judg- 
ment the appeal must be dismissed as being incompetent, the relevant provisions of 
OMer 41 nuth regard to the filing of the decree being of a mandatoiy diameter. It 
3d be difficult to accede to the proposition thus advanced m a broad and general 
7orT If at the time when the appeal is preferred a decree has already been drawn 

up by the Vrial Court and the appellant has not applied font in time it would be a 
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clear case where the appeal would be incompetent and a penalty of dismissal would 
bej'ustified. The position would, however, be substantially different if at the time 
when the appeal is presented before the appellate Court a decree in fact had not 
been drawn up by the trial Court; in such a case if an application has been made 
by the appellant for a certified copy of the decree, then all that can be said against 
the appeal preferred by him is that the appeal is premature since a decree has not 
been drawn up, and it is the decree against which an appeal lies. In such a case, 
if the office of the High Court examines the appeal carefully and discovers the defect 
the appeal may be returned to the appellant for presentation with the certified copy 
•of the decree after it is obtained. In the case like the present, if the appeal has passed 
through the stage of admission through oversight of the office, then the only fair and 
rational course to adopt would be to adjourn the hearing of the appeal with a direc- 
tion that the appellant should produce the certified copy of the decree as soon as it is 
•.supplied to him. In such a case it would be open to the High Court, and we appre- 
hend it would be its duty, to direct the subordinate Court to draAV up the decree forth- 
with without any delay. On the other hand, if a decree has been drawn up and an . 
.application for its certified copy has been made by the appellant after the decree was 
•drawn up, the office of the appellate Court should I'cturn the appeal to the appellant 
as defective, and when the decree is filed by him the question oflimitation may be 
•examined on the merits. It is obvious that the complications in the present case have 
arisen as a result of Uvo factors ; the failure of the trial Court to draw up the decree 
as required by the Code, and the failure of the offiee in the High Court to notice the 
•defect and to take appropriate action at the initial stage before the appeal was placed 
for admission under Order 41 , rule 11. It would thus be clear that no hard and fast 
rule of general applicability can be laid down for dealing tvith appeals defective!)' 
filed under Order 41, rule 1. Appropriate orders will have to be passed having re- 
gard to the circumstances of each case, but the most important step to take in cases of 
.defective presentation of appeals is that they should be carefully scrutinised at the 
initial stage soon after they are filed and the appellant required to remedy the defects. 
Therefore, in our opinion, the appellant is not justified in challenging the propriety 
•or the validity of the order passed by the High Court because in the circumstances to 
which we have already adverted the said order is obviously fair and just. The High 
•Court realised that it would be very unfair to penalise the party for the mistake com- 
:mitted by the trial Court and its own office, and so it has given time to the respondents 
■•to apply for a certified copy of the decree and then proceed with the appeal. 

In this connection our attention has been drawn to the fact that in the Punjab 
'High Court two conflicting and inconsistent views appear to have been taken in its 
•reported decisions. Dealing -with appeals filed without a certified copy of the deci'ec 
rsome decisions have dismissed the appeals as defective, and have given effect to the 
.mandatory words in Order 41, rule 1, without presumably examining the question as 
to whether the failure of the trial Court to draw up the decree would have any bear- 
•ing or relevance on the point or not (Vide : Ge/a Ram and others v. Ganga Ram, eic.^: , 
Municipal Committee, Chiniot v. Bashi Ram and others^-, Mubarak AH Shah v. Secretary 
oj" State^ J\fur Din v. Secretary of State^, Hakam Beg and others v. Rahim Shah and 
.others^ -, Fazal Karim Des Raj^ and Banwari Lai Varmaw. Amrit S agar Gupta and 
others’’. On the other hand it has in some cases been held that it would be fair and 
just that the hearing of the appeal should be adjourned to enable the appellant to 
obtain a certified copy of die decree and produce it before the appellate Court (Vide: 
Manoharlal V. Rfanak ChancB ; Mt.Jeewani v. Ml. Misri and others^, and Sher Muham- 
mad V. Muhammad Khan and another^’’. It would obviously have been better if this 
. conflict of judicial opinion in the reported decisions of the High Court had been resolv- 
ed by a Full Bench of the said High Court but that does not appear to have been 
• done so far. However, as we have indicated, the question about the competence 
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of the appeal has to he judged in each case on its own facts and appropriate orders 
must be passed at the initial stage soon after the appeal is presented in the appellate 
Court. If any disputed question of limitation arises it may have to go before the 
Court for judicial decision. 

In the result the order passed by the High Court is right. Having regard to 
the fact that the decree under appeal has already been filed by the respondents 
before the High Court on 23rd December, 1959 the High Court should now proceed 
to hear the appeal on the merits and deal with it in accordance with law. In the 
•circumstances of this ease we make no order as to costs. 


Appeal dismissed. 

THE SUPREME COURT OF INDIA. 


(Criminal Appellate Jurisdiction). 

Present ; — J. L. Kapur, K. Subba Rao, M. Hidayatullah, J. G. Shah and 
Raghubar Dayal, JJ. 

Tarachand Damu Sutar . . Appellant* 


V. 

The State of Maharashtra 


Respondent. 


Cotuiitulion of India (1950), Article 134 (i) (a) “ Reversing order of acquittal ” — Interpretation. 

The word “ acquittal ” in Article J34 (i) (a) of the Constitution of India (1950) does not mean 
that the trial must have ended ir a complete acquittal of the charge but acquittal of the offence 
•charged and conviction for a minor offence (than that for which the accused was tried) is included 
in the word “acquittal.” 

Wherein a trial for an offence under section 302, Penal Code on a charge of murder the accused 
•was convicted under section 304 for culpable homicide not amounting to murder and on appeal the 
High Court convicted the accused of murder and sentenced him to death the finding of the trial Court 
was one of “ acquittal ” of that charge and the High Court having reversed the order of acquittal 
an appeal shall lie as of right under Article 134 (i) (a) and the appeal filed with Special Leave 
under Article 136 must be treated as if it is under Article 134 (i) (a). 

The conviction based on the dying declaration of the victim is sustainable. 

Hidayatullah and Raghubar Dayal, JJ.— “ In appeals under Article 134 (i) (a), we are to assess 
afresh the value of the evidence on record, and do not follow the practice of this Court in appeals 
under Article 136 of the Constitution that the concurrent findings of the Courts below be not inter- 
fered with, ordinarily, but be interfered with only when special circumstances exist. 

“ It is not safe in this case to base the conviction of the accused solely on the drying declaration, 
made bv the deceased, even though in law a conviction can lawfully be based on dying declarations 
alone if the Court feels fully satisfied about its giving a true version of the incident.’ 

It would have been better e.xercise of discretion if this appeal against the acquittal had not been 
heard by the same Bench, which in a way, suggested the filing of the Government Appeal. In fact, 
,to mahe such a suggestion, appears to be very abnormal. 


Anoeal by Special Leave from the Judgment and Order dated the 20th July, 

1960 of the Bombay High Court, in Criminal Appeals Nos. 488 and 426 of 1960, 
with Review Application Nos. 555 and 641 of 1960. 

C..C. Adathur, Advocate, (nt State expense), for Appellant. 

B. R. L. fyengar and D. Gupta, Advocates, for Respondent. 

The Court delivered the following Judgments: 

Kaijur 7 —(On behalf of the Majority).— This is an appeal against the Judgment 
^ of the Hiffh Court ofBombay imposing the sentence of death in appeal by 

aJS afordcr passed by Ihe Sessions Judge, Dhulia. The facts of the 


jappc^l these i 

1950 married Sindhubai^ the daughter of Chandra- 
m ""^^iidfubai mToIs die toed had read up to tlie Tdi Smndard. The 

bhagabai. ^ n residine in a one-room tenement in a house be- 

appeUant "“(S Aore fre in all 12 to 15 tenements. The 

longing to one ^ P ^ from that of the appellant’s cousin Slianta- 


♦Criminal Appeal No. 241 of 1960, 

s CJ— 3 


4th May, 1961 
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bhagabai was about a furlong away from that of the appellant. The relations between^ 
the appellant and the deceased were normal for sometime but about two years before 
the occuiTence differences had arisen and there were frequent quarrels between! 
them. A child of the marriage was bom about 1-|- years before the occurrerice. The 
deceased was a frequent visitor to her mother’s house to which the appellant took 
objection. The appellant had stopped giving her the necessities of life including 
foodgrains, etc. About a week before Diwali the appellant gave her a beating. The 
deceased used to have her meals witli her mother and the appellant with his cousin 
Shantabai and the daughter of the marriage Urmila stayed with the mother of the 
deceased during the day time. The occurrence was on the Bhaubij day i.e., Novem- 
ber 2, 1959 between 1-30 and 3-30 in the afternoon. After having her meals at her 
mother’s house the deceased returned to her husband’s house and went to sleep in the 
afternoon. It is stated that while she was sleeping the appellant gave her a beating 
and after sprinkling kerosene oil on her clothes, set fire to them. The deceased with, 
her clothes burning went in tlie direction of the house of Shantabai but fell down 
in front of it and was almost naked when some body covered her body with a. 
dhoti. 

Ghandrabhagabai received information, it is stated, from her niece Suman about 
this fact and Ghandrabhagabai ran to the spot and found her body burnt. The 
cousin, Shantabai and her husband Pandu Genda also arrived and on enquiry by 
Ghandrabhagabai the deceased told her that her husband had set fire to her clothes, 
after sprinkling kerosene oil on her. By this time a Police Constable informed the 
Police Station rvhich rvas nearby and an ambulance car was sent and the deceased, 
was taken to tlie Civil Hospital, Dhulia, at about 4-15 p.m. She was examined by 
Dr. Javeri who treated her and on his enquiry the deceased told him that her husband, 
had set fire to her clothes after sprinkling kerosene oil on her clothes. Dr. Javefii 
tlien informed the police and advised that a dying declaration be recorded. At 
about 5-30 p.m. a Magistrate Mr. Mhatre recorded the statement of tire deceased 
but she died at 8-15 p.m. on the same day in the Hospital. 

The defence of the appellant was that of alibi, in that he was at work on the- 
house of Mulchand Rajmal at Nehru Nagar which was being built and that he was. 
entirely innocent of the offence. The trial Court found that it was the appellant 
who had set fire to the clothes of the deceased after sprinkling kerosene oil ; that the- 
appellant had the intention of causing such bodily injury to the deceased as was- 
likely to cause death and it therefore convicted the appellant of an offence under 
section 304, Part I and sentenced him to diree years’ rigorous imprisonment 
and a fine of Rs. 100. The learned Judge accepted the testimony of the mother 
Ghandrabhagabai as to the dying declaration and also that of Dr. Javeri and finally 
he accepted the dying declaration recorded by the Magistrate which was in the form 
of questions and answers. In all her dying declarations the deceased had accused., 
the appellant of setting fire to her clothes and thus causing her severe bums. 

The State took an appeal to the High Court which convicted the appellant of an , 
offence under section 302, Indian Penal Code, and sentenced him to death. Against 
that judgment and order the appellant applied for a certificate to appeal to this; 
Court under Article 134 (1) {a) but the certificate was refused and this Court gave 
Special Leave under Article 136 of the Constitution. 

The first question for decision is whether the appellant had a right of appeal to. 
this Court under Article 134 (1) (a) and the decision of that must depend upon 
the construction to be put on the language used in that Article die relevant 
portion of which is as follows : 

^34 (*)• An appeal shall lie to the Supreme Court from any judgment, final order or sentence, 
in a criminal proceeding of a High Court in the territory of India if the High Court 

(a) has on appeal reversed an order of acquittal of an accused person and sentenced him to- 
death.” 

If the High Court reverses an order of acquittal of an accused person and sen- 
tences him to deadi, an appeal shall lie as of right to diis Court under the Article. 
The argument laised on behalf of the appellant was that as the appellant was acquit- 
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ted of the offence under section 302 and was convicted under section, 304, Part, I, it ', 
was a case of reversing an order of acquittal. The argument oh behalf of the State" 
was that the word “acquittal” meant complete acquittal. The decision of this must 
depend upon the construction of the word “ acquittal.” If a person is acquitted 
of the offence charged and is convicted of a lesser offence, as in the present case, 
can it be said that he was acquitted and the High Court had on. appeal reversed 
the order of acquittal ? In our opinion the word “ acquittal ” does not mean that 
the trial must have ended in a complete acquittal of the charge but acquittal of. 
the offence charged and conviction for a minor offence (than that for which the 
accused was tried) is included in the word “ acquittal ”. This view has the sup- 
port of a judgment of the Judicial Committee of the Privy Council in Kishan Singk 
V. The King Emperor'^. In that case an accused person was tried by the Sessions 
Judge under section 302 of the Indian Penal Code on a charge of murder but was 
convicted under section 304 for culpable homicide not amounting to murder, the 
Court having power to do that under section 238 (2) of the Criminal Procedure Code. 
He was sentenced to five years’ rigorous imprisonment. No acquittal of the charge 
under section 302 was recorded. There was no appeal to the High Court by the 
then local Government but it applied for revision under section 439 on the grounds 
that the appellant should have been convicted of murder and the sentence was 
inadequate. The High Court convicted the appellant of murder and sentenced 
him to death. On appeal to the Privy Council it was held diat the finding of the 
trial Court was to be regarded as an acquittal on the charge of murder and that 
under section 439 (4), Criminal Procedure Code, the word “acquittal” did not 
mean complete acquittal. At page 397 Sir Lancelot Sanderson observed ; — 

" Tlieir Lordships, however, do think it necessary to say that if the learned Judges of the High 
Court of Madras intended to hold that the prohibition in section 439, sub-section (4) refers only to a 
case where the trial has ended in a complete acquittal of the accused in respect of all charges or offences, 
and not to case such as the present, where the accused has been acquitted of the charge of murder, 
but convicted of the minor offence of culpable homicide not amounting to murder, their Lordships 
are unable to agree with that part of their decision. The words of the sub-section are clear and there 
can be no doubt as to their meaning. There is no justiHcation for the qualification which the learned 
Judges in the cited case attached to the sub-scction.” 

We are in respectful agreement with the interpretation put on the word “ acquit- 
tal ” by the Judicial 'Committee of the Privy Council and the word “ acquittal ” 
therefore does not mean that the trial must have ended in a complete acquittal 
but would also include the case where an accused has been acquitted of the charge 
of murder and has been convicted of a lesser offence. In that view of the matter 
the appellant was entitled to a certificate under Article 134 (1) (c) as a matter of 
right and this appeal must be treated as if it is under that provision of the Consti- 


tution. 

The facts of this appeal have been set out above. In support of the prosecution 
the evidence mainly,' if not solely, consists of the dying declarations. The first 
dvinc^ declaration was made to the mother Ghandrabhagabai as soon as she came 
to th% place where the deceased was lying and in answer to her question “ as to who 
had done it ” tlie reply was that “ it was done by her husband ; also that the husband 
had set fire to her clothes.” In cross-examination she stated that at the time when 
this statement was made by the deceased Shantabai and her husband Pandu Genda 
were nresent A suggestion was made to her that the dece^ed implicated the appel- 
lant at the instance of Ghandrabhagabai but she repudiated this suggestion and 
both the trial Court and the High Court have accepted tite correctoess of this dying 
dekration and also that it was not prompted by the mother Ghandrabhagabai 
Bewmd a mere suggestion in the cross-examination there is no material to support 

the contention of prompting by the mother. r , t- .1 

A similar statement accusing the appellant of setting fire to her was made 

A similar si j^ctor (Dr. Taveri) who asked the deceased as to how she 

by the deceased to I J ^us^and has sprinkled kerosene oil on her 

got the burns and hei lep y was tnai statement was also accep- 

.0 d-fTer d.a. co„clusb„. xfc 
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third dying declaration was made in the presence of and was recorded by Mr, 
Mhatre, a Magistrate at about 5-30 p.m, in the presence of Dr. Javeri who certified 
that the deceased was in a fit state of mind to make the statement. The Magistatft 
asked her certain questions which are set out in detail and he took down the answers 
and his evidence is that the deceased understood the questions and replied to them. 
He made a record of the questions and answers but that record was not signed by 
her nor her thumb impression taken on it because her hands were badly burnt. This 
■examination took about an hour. This dying declaration was held by tlie trial 
Court to have been made without the help or prompting of any body and according 
to Ghandrabhagabai she was not present at the time. The learned trial Judge 
held that the dying declaration was “ freely given without the influence of any body. 
It was not made under influence of any personal feelings.” The High Court also 
accepted the correctness of this dying declaration and there is no evidence on tl^ 
record which would in any way detract from the finding of the trial Court or of 
High Court in regard to the correctness or the propriety of this dying declaratioi® 

The argument raised before us was two fold (I) that the appellant was 
present at the place of occurrence at all and (2) that it was a case of suicide. There 
are no cogent grounds which would lead to the conclusion that the deceased wanted 
to commit suicide nor have any circumstances been shown to us which would lead 
to any such conclusion. Even though it may be true that the relations between 
the husband and the wife were strained so much so that the husband had almost 
refused to maintain the deceased and was not prepared to give her even food there 
is no indication that the deceased was so worked up as to have lost her self-control 
so as to commit suicide. Certain other circumstances as to the absence of any 
herosene oil on the clothes of the appellant or the absence of kerosene oil on the 
bedding have been pointed out but in the circumstances of this case those circum- 
stances are of no significance. Both the trial Court and the High Court have found 
that the deceased had died as a result of burns caused by the fire set to her clothes 
by the appellant who had sprinkled kerosene oil on her. This is supported by the 
dying declarations against the correctness of which no cogent reasons have been 
given or suggested and a conviction based on such evidence has been heljd to be 
sustainable by this Court in Khiishal Rao v. The State of Bombay'^. 

The plea of alibi was sought to be supported by the evidence of Gangaram 
Sitaram a co-worker of the appellant but his testimony was rejected by botli the 
trial Court and the High Court and having gone through it we find no reason to 
differ from that opinion. 

In the result this appeal fails and is dismissed. 

Raghuhar Dqyal, J. (for Hidayatullah, J. and himself.) — ^We agree that the appel- 
lant had a right of appeal under Article 134 (1) (a) of the Constitution, but regret 
our inability to agree with the view that the conviction of the appellant under 
section 302, Indian Penal Code be maintained. 

In appeals preferred under Article 134 (1) (a) of the Gonstitutioon, we are to 
assess afresh the value of the evidence on record, and do not follow the practice 
of this Court in appeals by Special Leave, under Article 136 of the Constitution, that 
the concurrent findings of the Courts below be not interfered with, ordinarily, but 
be interfered with only when special circumstances exist. 

We are of opinion that it is not safe in this case to base the conviction of the 
appellant solely on the dying declarations made by the deceased, even though 
in law a conviction can lawfully be based on dying declaration alone if the Court 
feels fully satisfied about its giving a true version of the incident. 

The first dying declaration was made to her mother, by the deceased. It 
was certainly natural for the mother to question her daughter as to how she got 
burnt. But that does not really mean that the daughter did state all what the 
mother deposes. Two points arise there, and they are : (a) Did the mother speak 
the truth ? and (6) Did the daughter speak the truth ? The mother, P.W. 1, 
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admittedly, has not good relations with her son-in-law. She made discrepant state- 
ments. The Sessions Judge has remarked, in paragraph 12 of his judgment, that 
there were lot of discrepancies in tlic statements of this witness. Reference may be 
made to her stating at one place that when she used to ' request the accused not to 
beat the daughter, the result was adverse and denying the correctness of this state- 
ment when questioned in cross-examination. According to her, only she was sent 
away from the room when the Magistrate recorded the dying declaration of the 
deceased in the Hospital, indicating that the accused and some; others continued to 
remain in the room. This statement is not borne out by Dr. Javeri or by the Magis- 
trate. She expressed ignorance about the deceased making a statement to the police. 
The Sub-Inspector and Dr. Javeri deposed about her making such' a statement. 
She could not have been ignorant about it. 

She deposes that the accused came to the spot where Sindhubai, the deceased, 

I lay injured, about five minutes after her arrival. She knew that he had set fire to 
I Sindhubai’s clothes after pouring kerosene oil on her. She did not question him 
about it. She did not reprimand him. She did not abuse him. She did nothing 
which could have been normally expected of a mother knowing that the accused 
had burnt her daughter. The explanation that she was sorrow-striken, lacks the 
ring of truth. Grief-stricken she must be, but that would not have made her mute. 

According to her, Sindhubai made this dying declaration when Shantabai 
cousin of the accused, and her husband Pandu Genda, were present. These 
witnesses have not been examined by the prosecution to corroborate her statement. 


The other dying declaration relied on by the Courts below, was made by 
the deceased to Dr. Javeri, on his causally questioning the deceased as to how she 
got injured. - It may be natural, but we have our doubts, for the Doctor to put such 
questions to the patient in agony, which had no real connection with his duties as a 
medical man, and such questioning cannot be said to have any comforting effect on 
the patient. Such questioning can be nothing but idle curiosity which a Doctor 
in that position should not evince. Any way, it would not be a good precedent to 
rely on such a statement to the Doctor in such circumstances, when the Doctor 
makes no record about it, even if it be not required to be noted in the medico-legal 
register. We would consider it safe not to rely upon such a statement made to a 
casual question by the Doctor, the details of which statement are not clear. 


The dying declaration made to the police has been ignored, the Sessions Judge 
considering that it was not made at all, or not made at the time the Sub-Inspector 
deposed to have got the dying declaration from^ the deceased. No significance 
attaches to this dying declaration in any case when it was recorded after the deceased 
had made a formal dying declaration to the Magistrate. 

The dying declaration to the Magistrate has certainly been recorded with 
care. The relevant statements made in tliis dying declaration are the following : 

“ I am suffering injuries of burning. My husband is my enemy. My husband has burnt me; 
Kerosene was poured over my body and a match stick was Hghtcd. I tvas sleeping in the house. 
He, I.C., my husband, beat me and then burnt me. I shouted, but nobody came. He was ill treating 
me. He was harassing me and was causing me starvation lor the iast 8 days. I had complained 
about it to Pandu Genda and Shanta Pandu. I did not send any information to my parents about the 
starvation.” 


The High Court has stated several times in its judgment that Sindhubai 
was sleeping when the accused set fire to her clothes. The panchanama— Exhibit 
14 prepared about the room, does not show that the bedding had any oil sprink- 
led over it or that it got burnt. Quite a number of other clothes were burnt, which 
need not have caught fire. Absence of oil on the bedding is not consistent with her 
statement that she was sleeping in the house rvhen the thing happened. This 
statement is also not consistent witli the next statement made by her that her husband 
beat her and then burnt her. Her statement that nobody came on her shouts 
because the door of the house was shut, does not fit m with her statement to ' 
police in Exhibit 19 that the accused rail away on his work iffter he had s- 
The probability too is that if the accused set fire to her cloth^ he wo- 
away just after setting fire as he could expect that the victim would shout 
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her shouts would attract neighbours and persons passing by. Even if the door was 
latched for some time while the accused remained there because he did go subse- 
quently, that does not explain the non-arrival of any person. The persons could 
.have come and could have knocked at the door. It is really remarkable that in 
this case not a single witness of the neighbourhood has come to depose anything 
in support of the prosecution case. There is no evidence at all from an outside 
source. The , investigation seemed to have revealed nothing whatever. There is 
nothing in the case to lend assurance to any circumstance. Surely, this cannot be 
the result of the accused’s influence on the witnesses or the result of a general incli- 
nation not to speak the truth in the interests of justice, even when the accused com- 
mitted the dastardly act of setting fire to his own wife. Their absence from the 
witness box may be due to their not stating what they knew to be untrue or did not 
consider to be true. 

It is always a difficult question to speculate why the deceased accused a certain 
person of committing the crime, or why a witness deposes against a person with 
whom he has no ostensible cause of enmity or why the police, in the discharge of its 
public duty should influence persons to make inaccurate statements, when Courts 
come to the conclusion that the accusation or the evidence does not appear to be 
true and that there are reasons to suppose that the police had influenced tire testi- 
mony of witnesses. Any way, the same difficulty occurs in the present case. But it 
is clear that the relations between the wife and the husband were strained to such 
an extent that, according to the prosecution, the accused not only starved her, hut 
also set fire to her clothes with the intention to cause her death. Such a conduct of 
the husband cannot be on account of ordinary domestic unpleasantnesses, but must 
he the result of a very acute feeling of desparation and a desire not to live any 
more with his wife. If such were the relations which one is inclined to infer from what 
the prosecution wants the Court to believe, it should not be difficult to imagme that 
the wife’s motives in charging the husband falsely may be equally strong. She too 
must have been fed up with the misery of her life and might have committed suicide 
and put an end to her life, but when, as often happens, she was questioned, she 
accused her husband of setting fire to her clothes, not with a view to save herself 
from a conviction for attempting to commit suicide but either on account of her 
feeling that her husband was responsible for all her troubles and that her despairatc 
action was also due to the same cause or out of malice. Any way, a dying decla- 
ration is not to be believed merely because no possible reason can be given for accu- 
sing the accused falsely. It can only be believed if there are no grounds for doubting 
it at all. 

Apart from the above considerations indicating that implicit reliance cannot 
be placed on the dying declaration, there are other circumstances which add to the 
feeling of uncertainty about the truth of the accusation made in the dying decla- 
ration. The panchnama of the room shows that a few shirts and old trousers and 
pieces of two sarees lay near the southern wall of the room in a wet and half burnt 
■condition. There is no explanation why such clothes should have been burnt. 
There was no point in the accused pouring kerosent oil on these clotlies even if they 
just lay huddled near the wall. If Sindhubai fell on the clothes lying there, that 
may burn some of them, but vnll not explain their getting wet. There is no sugges- 
tion that anybody had poured water over the burnt clothes in order to extinguish 
the fire, because none came there at all. In fact, Ranganath Sitaram, P.W. 6, one 
of the Panchs, states that the burnt clothes were also giving smell of rock oil. The 
panchnama further notes : 

, . eastern wall, two feet height from the ground there is a black spot caused due to the 

oummg ot the clothes and the same is recent one.” 

There is no explanation why such a mark should be there. 

Sindhubai could not have stood opposite the wall and, even if she did, there 
should have been marks of burning along the length of her body beside the wsll 
and not at a certain spot only. These two observations can be consistent only with 
some body deliberately setting fire to the clothes and keeping some burning clothes 
beside the wall for a little time. The appellant, or whoever, set fire to her clothes, 
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"Would not have done this as he would have made a very quick exit after drenching 
Sindhubai with kerosene oil and setting fire to her clothes. Sindhubai does not’ 
make any statement about such a conduct of the accused in her dying declaration; 
The only inference then possible is that she herself did all this, in accordance with 
her own inclinations. Why she did this, one cannot say. a 

Sindhubai returned to her house with her daughter after taking her mid-day 
meal at her mother’s house and sent back the daughter with Usha. This is according 
to the statement of her mother. She brought the child, when, according to her 
mother’s statement, she expected her husband to come to the house after taking his 
meal at his cousin’s place. The conduct is imusual, as, ordinarily the child used 
to remain with her maternal grand-mother during the day time, as for some reason 
the accused probably felt aversion to her. The conduct can be consistent with her 
intention to commit suicide. She brought the child to her place to fondle with her 
■for the last time and then sent her back to her mother. 

Sindhubai’s running towards the house of Shantabai, her husband’s cousin, 
•and not I'unning towards her mother’s place, also appears to be unnatural. It 
may be that in such troublous moments one need not be absolutely logical, but it 
is expected to be instinctive that when in trouble one thinks of one’s relations who are 
expected to be sympathetic, and helpful, on the occasion. It is in the statement 
■of her mother that the route to her house is different from the passage to the house 
of Shantabai. It may be that tlie accused did not go to the house as expected, and 
went away to his job from his cousin’s place. It was a day of festival. Sindhubai 
might have felt this conduct badly, set fire to her clothes, and then run towards 
•Shantabai’s house where she might have expected her husband to be present. 

The time of the incident though said to be between 1-30 and 3-30 p.m., appears 
to have been near about 3 O’clock. The mother states to have got information 
.about that time. The police got information at about 3-45 p.m., and the ambu- 
lance took Sindhubai to the Hospital at 4-15 p.m. The accused was not expected 
ito be at his house at 3 p.m. The learned Judges of the High Court did not believe 
the defence evidence about the accused working at the house of Mulchand Rajmal 
•from abour 2 p.m., and to have gone to his house on receiving information from one 
Daga, because Daga was not examined, the Munim of the house-owner was not 
•examined and the register of workers was not produced. It is however the case 
for the prosecution that the accused used to go to work at 7 a.m., to return at 12 
'O’clock and again go for work at 2 p.m., and then return at 6 p.m. Chandrabhaga, 
the mother of the deceased, deposes so. There is therefore no good reason to think 
that the accused did not go to his duty at 2 p.m., that day as deposed to by D.W. 1 . 

Sindhubai herself stated in her statement to the police that the accused, after 
-setting her on fire, ran away to his work. If the time of the incident be calculated 
from the time the police was informed, i.e., from 3-45 p.m., tire incident would have 
taken place some time between 3 and 3-30 p.m., and the accused would not have 
been at his house at that time. In fact, it appears to us that it is to avoid this diffi- 
culty that at some stage an attempt was made to time the incident at abour 1-30 
•P.M. The incident could not have taken place before 2 p.m., as, in that case, 
information to the police would be very belated and in the normal course of events, 
it is not expected that Sindhubai would have tarried in the room for long or that the 
persons who must have collected after her running towards Shantabai s place and 
falling down there, would not have taken steps to inform the police without any 
undue delay. 

The mother’s statement that Sindhubai used to tell her that if the ill-treatment 
continued she rvould sever her connection with the accused and would czm her 
■own living, would support the view that she had really got tired of her living with 
'the accused and that this could have prompted her to attempt suicide. 

If Sindhubai was not actually asleep when the kerosene oil rvas poured on 
h.er, it does not stand to reason that she would not have made any attempt to run 
-away and the possibility of the accused successfully setting fire to her clothes in the 
coulee of the struggle, would be remote, and even if he succeeded, it is a moot point 
'whether he too would not have been singed, if not burnt. 
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These are the various considerations which make us feel doubtful about the, 
truth of the dying declaration and take the view that the appellant’s conviction 
on the basis of the dying declaration should not be maintained. 

It appears from the High Court judgment that the case put before it was 

“ some time after 1-30 p.m., the accused latched the room from inside, and while Sindhubai was- 
sleeping he poured a large quantity of kerosene oil on her person. Her clothes became wet with 
that kerosene oil and before she could struggle and get up he searched for a match stick, lighted it 
and set Siridhu’s clothes on fire.” 

Such a case could not be made out from the dying declaration recorded by tire 
Magistrate. Sindhubai had said at first that she was sleeping when it happened, 
but, in answer to the very next question, she said that her husband beat her and. 
then burnt her. If the burning followed the beating, there could be no question 
of throwing kerosene oil on her while asleep. No reason for this conduct was- 
stated. The Magistrate who cleared the doubtful points failed to elicit why this 
deed was perpetrated. 

Further, the searching for a match box is a very improbable thing. If the. 
accused had decided to set fire to his wife, he would have got a match box handy 
and if he did forget about it and had to search for it, that would give sufficient 
time to Sindhubai to make good her escape. 

The aversion of Sindhubai to tell the name of her husband could not have- 
been on account of any tender feeling for her husband, but was the natural act 
of a Hindu married woman not to tell her husband’s name. This aversion to tell 
the name of her husband is no guarantee of the truth of her subsequent statement 
accusing her husband of the crime. 

We do not find any justification for the following observation of the High. 
Court, when considering the defence evidence : 

“ The accused has led evidence and his case is that he was not responsible for this murder at 
all. But in fact he was in the house when the incident took place.” 

The High Court had made the latter statement as a statement of fact, though there- 
was no evidence to support it. Of course, on the basis of a dying declaration, the 
High Court had already held, before discussing the defence evidence, that lire 
accused was responsible for the murder of his wife. If the defence evidence is 
to be adjudged on the basis of the final finding of the Court, there is no use for 
defence evidence. It has to be taken into consideration before arriving at a final 
finding. 

The conduct of the accused in travelling in the same ambulance car and iit 
remaining in the Hospital is in his favour and is against the prosecution. The 
accused stated in his examination that he paid the charges for the ambulance car. 

We would like to remark that the learned Judges who heard the appeal should 
not have heard it when they, at the time of admitting it, felt so strongly about the 
accused being wrongly acquitted of the offence of murder that they asked the Govern- 
ment Pleader to look into the papers to find out whether it was a case where the 
Government would like to file an appeal against the acquittal, xmder section 302, 
Indian Penal Code. Government did file an appeal against that acquittal. We- 
do not know whether it was at the suggestion of the Government Pleader or not. 
But, in these circumstances, it would have been better exercise of discretion if tliis' 
appeal against the acquittal had not been heard by the same Bench which, in a way,, 
suggested the filing of the Government appeal. In fact, to make such a suggestion,, 
appears to be very abnormal. 

We are therefore of opinion that it is not satisfactorily proved that the appellant 
committed the murder of his wife by setting fire to her clothes. We would therefore 
allow the appeal, set aside the order of the Court below and acquit the appellant of 
this offence,^ 

Order of the Court. — In accordance with the opinion of the majority, this- 
appeal fails and is dismissed. 

Appeal dismissed. 
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n ARJUN PRASAD V. SHAKTILAL SHANKARLAL SHAH {DoS Gupta, J.). 

THE SUPREMECOURT OF INDIA, 
j (Civil Appellate Jurisdiction.) 

Present : — K. C. Das Gupta and Raghubar Dayal, JJ. 

Arjun Prasad (dead) through his legal representatives, Smt. 

Madhurbhasini Devi and others. (In both the Appeals) . . Appellants* 

V. 

Shantilal Shankarlal Shah and others (In C. A. No. 201 of 1961) 

and Nand Prasad and others. (In C.A. No. 202 of 1961) . . Respondents. 

j Companies Act {VII of Section — Creditors’ meeting — Present in person or by prosy — Creditor 

Company-— If can be present in person or by proiy and vote — Order of Comparty Judge — Appeal under sub-section- 
(7) — If lies to High Court or Supreme Court. 

When the Company Judge exercises jurisdiction he does it under the provisions of section 3 of 
the Companies Act (1913) which says that “the Court having jurisdiction under this Act shall be the 
High Court having jurisdiction^ in the place at which the registered office of the company is 
situate.” The authority authorised to hear appeals from appealable decisions of a single Judge of 
the Patna High Court when exercising Original Jurisdiction is the High Court and appeals lie to 
the High Court and not to the Supreme Court. 

Unless there is some special provision by a law a company which is not a physical person 
cannot be preset t at any place “ in person.”. 

j Ir the Companies Act, 1956 a provision has been introduced under which a company which is a 

creditor of another company may by resolution of its directors, authorise such person as it thinks 
fit to act as the representative at the meeting of any creditors of the company held in pursuance of the 
Act and a person authorised in this manner shall be entitled to exercise the same rights and powers 
(including the right to vote by proxy) on behalf of the company. [Section 187(1) and {2) of 1936 Act.} 

No such piovision however is to be found in the Companies Act, 1913. Rule 150 of the Rules 
framed by the Patna High Court lays down how a proxy is to be given when a creditor is a corpora* 
tion. In the instant case no proxy in accordance with Rule 150 was given by the Creditor Companies. 

A mere resolutioi of the directors of a company authorising a director or some other person to 
represent the company at the creditors’ meeting cannot make him a “ present in person” in lasv for 
that company at the meeting. The vote of such a representative is not a valid vote. 

However deplorable the delay of the opposing creditors in raising objections to the validity of 
such votes, that would rot be a sufficient reason for refusing to entertain that objection. 

Appeals from the Judgment and Decree dated the 16th May, 1958, of the Patna 
High Court in L. P. As. Nos. 13 and 14 of 1957. 

A. V. Viswanatha Sastri, Senior Advocate, {R. K. Garg, M. K. Ramamurthi, D. P. 
Singh and S. C. Agarwala, Advocates of Mis Ramamurthi & Co., with him) for 
Appellants. 

M. C. Setalvad, Attorney-General for India (R. P. Rajgarhia and K. K. Sinka^ 
Advocates, with him) for Respondents. 

The Judgment of the Court was delivered by 

Das Gupta, J . — ^These appeals raise a question as to the manner in which a 
' creditor company can validly cast its vote at a meeting of the creditors held under 
the provisions of section 153 of the Indian Companies Act, 1913. The question 
arises in connection with such a meeting held of the creditors of the Gaya Sugar 
Mills, Ltd. On 14th November, 1951, an order was made by the Company Judge 
in the Patna High Court for the winding up of the Gaya Sugar Mills, Ltd. On 6th 
October, 1953 an order was made by the learned Judge for action to be taken under 
section 153 of the Indian Companies Act. Mr. G. C. Banerjee, who was appointed 
Chairman to hold the meeting of the creditors held separate meetings of the deben- 
ture-holders, secured creditors and of the unsecured creditoi-s. In his Report he 
stated as regards the meeting of the unsecured creditors tirat “ thirty xmsecured 
creditors either in person or through proxy attended and took part in the meeting,” 
and that ultimately a resolution proposed by one of the creditors, the Standard 
Vacuum Oil Company and seconded by another creditor Shri K. C. Agarwal was- 
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passed “liy the creditors present by majority in number as well as three-fourths in 
value.” It appears that at this meeting one Aijun Prasad claiming to represent 
two creditor companies, viz., Bhandani Brothers, and the Hindustan Coal Company, 
Ltd., cast his votes on behalf of these two companies, in support of the resolution. 
No objection was taken at the meeting to the validity of these votes by any of the 
creditors who opposed the resolution and the Chairman proceeded on the basis 
that these votes were validly cast. It is not disputed that if these votes were not 
validly cast the requisite majority of three-fourths in value would not be obtained. 

When the application came up for final hearing before the Court an objec- 
tion was taken on behalf of creditors who opposed the scheme that the votes cast by 
Arjun Prasad on behalf of the two creditor companies, viz., Bhandani Brothers 
:and the Hindustan Coal Company were not valid votes and so the requisite majority 
of three-fourths in value of the creditors had not been obtained. The Company 
Judge was of the opinion that there was no sufficient explanation as to why the 
■objection as to the validity of the votes was not taken earlier and so the objection 
raised at the late stage could not be entertained. On the merits also he held that 
the resolution passed by the creditor companies authorising Arjun Prasad to attend 
the meeting of the unsecured creditors of the Gaya Sugar Mills, Ltd., and vote on 
hehalf of the companies, were sufficient in law to make his attendance at the meeting 
the attendance of the companies “ in person ” and his voting on behalf of the com- 
panies valid voting of the companies. Accordingly, he rejected this objection. 

On appeal a Division Bench of the Patna High Court has allowed the objec- 
tion, being of opinion that the delay in raising the objection would not entitle the 
'Court to ignore the legal defect of the votes and that in law the votes cast by Arjun 
Prasad were not valid votes of these two creditor companies, viz., Bhandani Brothers 
and the Hindustan Coal Company. A contention that no appeal lay to the High 
Court from the order of the Company Judge was rejected. Therefore, the learned 
Judges set aside the order of the Company Judge as to this part of the case. They, 
however, gave a certificate that as regards the value and nature of the case, it fulfils 
the requirements of Article 133 (1) (a) of the Constitution and is a fit one for appeal 
to this Court. On this certificate the present appeals have been filed. 

Three points were raised before us by Mr. Sastri in support of the appeals. 
The first is that from the decision of the Company Judge, an appeal lay to this 
•Court and not to the High Court. Secondly, it was urged that the objection to 
the validity of the votes not having been taken earlier should not be allowed to 
be raised for the first time during arguments at the final hearing of the application. 
Lastly, it was urged that the votes were valid. 

^ As regards the first point it is to be noticed that sub-section (7) of section 153, 
which was added in 1936 provides that an appeal shall lie from any order made 
by the Court exercising original jurisdiction under the section to the authority aut- 
horised to hear appeals from the decisions of the Court. It therefore could not be 
■disputed and was not disputed that an appeal did lie from the order made by the 
Company Judge on 6th October, 1953. The controversy is whether the appeal lay 
to this Court or the High Court. In other words, the question is, which is the 
authority authorised to hear appeals from the decisions of the Court ? The “Court” 
here cannot but mean the Court exercising original jurisdiction. When the Com- 
pany Judge exercises the jurisdiction he does it under the provisions of section 3 of 
the Companies Act which says that 

“ the Court having jurisdiction under this Act shall be the High Court having jurisdiction 
in the place at -which the registered office of the company is situate.” 

The authority authorised to hear appeals from appealable decisions of a Single 
Judge of the Patna High Court when exercising original jurisdiction is the High 
Court and appeals lie to the High Court and not to this Court. (Vide Clause 10 
of the Letters Patent). It necessarily follows that the appeal from the order of the 
Company Judge lay to the High Court and not to this Court. There is, therefore, 
no substance in the first point raised on behalf of the appellant. ' 
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The next contention that the objection cannot be entertained for the first 
•tirneat the final hearing of the application appears to us to be equally unsound. 
.It is undoubtedly true that the opposing creditors were guilty of negligence in 
not drawing the attention of the Chairman to what they considered to be a defect 
.in the voting on behalf of the two creditor companies, viz., Bhandani- Brothers and 
-the Hindustan Goal Company and no less negligent in not bringing this to the 
Court’s notice at the earliest opportunity. Laches on . the part of some creditors 
cannot however justify the Chairman or the Court in disobeying the require- 
mente of the Act. If in law the two votes cast by Arjun Prasad for these two 
creditor companies were not validly cast the three-fourths majority requisite under 
section 153, sub-section (2) would not be there and so no further action under 
section 153 could be taken by the Court in the matter. How can the Court turn a 
blind eye to the fact, if proved, that on the basis of valid votes at the meeting the 
requisite majority was not obtained, merely because the Chairman’s attention was 
not drawn to the defect or it was not brought to the Court’s notice earlier ? In 
our opinion, the learned Judges who heard the appeal were right in thinking that 
however deplorable the delay by opposing creditors in raising the objection 
might be, that would not be a sufficient reason for refusing to entertain the 
objection. 

This brings us to the main question in controversy, viz., whether the resolu- 
tions passed by the two creditor companies, viz., Bhandani Brothers and the Hindus- 
tan Coal Company, authorising Arjun Prasad to attend the meeting on their behalf 
and to vote there on their behalf made Arjun Prasad’s voting valid voting. Section 
153 (2) of the Indian Companies Act is in these words : — 

“If a majority in number representing three-fourths in value of the creditors or class of creditors 
or members or class of members, as the case may be, present either in person, or by proxy at the meeting 
agree to any compromise or arrangement, the compromise or arrangement shall, if sanctioned by the 
Court, be binding on all the creditors or the class of creditors, orjon all members or class of members, 
'as the case may be, and also on the company, or, in the case of a company in the coiurse of being 
■wound up, on the liquidator and contributories of the Company.” 

The agreement has to be of a majority in number representing three-fourths 
in value of those who are present either in person or by proxy at the meeting. The 
agreement of those who are not present at the meeting either in person or by proxy 
•cannot be taken into consideration. Any creditor, whether a corporation or natural 
person can be present at a meeting by proxy. A natural person can of course be 
present at a meeting “ in person ”. Can a corporation be present at a meeting 
■“ in person ” ? It appears to us that unless there is some special provision by a law, 
a company which is not a physical person cannot “ be present ” at any place “ in 
person”. It is true that under the General Clauses Act, 1897, a company is a 
person ”, so that whenever the word “ person ” is used in any statute a company 
would be included thereunder. The definition in the General Clauses Act can 
however be of no assistance in interpreting the words “to be present in person ”, 
and the difficulty in the way of a company being present in person 'can be obviated 
only by statutory provisions or rules having the force of law. 

Nor can the appellant derive any assistance from the English Case In re Kelanlan 
•Coco, Limited and Reduced^ cited by the learned counsel. In that case, tlie Court was 
•dealing with a petition for reduction of capital. In deciding whether tlie special 
resolution to reduce the capital of ffie company had been duly passed, tire Court 
had to consider whether there was a quorum at the confirmatory meeting, at u-hich 
•one m.imber of the company and one representative appointed under section 68 
of the Companies (Consolidation) Act, 1908 to represent a shareholder of the com- 
pany, the Eastern Development Corporation, Limited, were present. Tlie Articles 
•of Association provided “ tivo members personally present shall be a quorum It 
was held that a representative appointed under section 68 should be taken into 
account in considering whether tliere was a quorum. The provisions of section 68 
were similar to those of section 80 of the Indian Companies Act, 1913 and there- 
■under a company which is a member of another company may, by resolution of the 
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directors authorise any, of its officials or any other person to act as its representative 
at any meeting of that other company. The presence of such a representative was 
taken in the above case to amount to personal presence of a member of the company. 
The case does not deal with the question of a creditor Company. , 

In the Indian. Companies Act, 1956, a provision has been introduced under 
which a company which is a creditor of another company may by resolution of 
its directors, authorise such person as it thinks fit to act as its representative at 
any meeting of any creditors of the company held in pursuance of the Act and a 
person authorised in this manner shall be entitled to exercise the same rights and 
poweni (including the right to vote by proxy) on behalf of the company. (Section 
187(1) (6) and (2)). No such provision however is to be found in the Indian Com- 
panies Act, 19lk It is unnecessary for us to consider whether under this new pro- 
vision the attendance of a person authorised in this manner at a meeting of the credi- 
tors will amount to attendance of the creditor company “ in person For, the 
present case is governed by the provisions of the Indian Companies Act, 1913 and 
not by this new provision. 

When the Companies Act was amended in 1936, an addition was made in sec- 
tion 2':1‘6 which empowers the High Court to make Rules, concerning the mode of 
proceedings inter alia “ for the holding of meetings of creditors and members in con- 
nection with proceedings under section 153 of this Act Accordingly, a number 
of Ruhs were framed by the Patna High Court in exercise of this additional power. 
Rule 144 of the Rules states that a creditor or contributor may vote either in person 
or by j)roxy. Rules 145 to 153 deal with various questions as regards proxies. Of 
these Blule 150 lays down how a proxy is to be given where a creditor is a corpora- 
tion. Admittedly, no proxy in accordance with Rule 150 was given by the two 
creditor companies, Bhandani Brothers and the Hindustan Coal Company, in the 
present case. There is nothing in these rules which can assist Mr. Sastri’s argu- 
ment that a resolution by the directors of the company authorising a director or 
some other person to represent the company at the creditor’s meeting makes him 
a “ present in person ” in law for that company at the meeting. 

Mr. Sastri’s last argument was that as the business of the company has to be 
managed by tlie directors and the directors can delegate any of their powers to any 
one of themselves, the attendance of Arjun Prasad at the meeting should reasonably 
be construed as the attendance of all the directors and so the attendance of the com- 
pany “ in person ”. As we have already indicated it does not appear to us that 
in the .A.ct of 1913 there is any provision for attendance of the company “ in person ” 
but apart from that we wish to point out that the resolution made by the two com- 
panies do not appear to us to delegate the powers of thedirectors to Arjun Prasad. 

The conclusion of the High Court that' the votes cast by Aijun Prasad' on 
behalf of the two companies, viz,, Bhandani Brothers and the Hindustan Coal 
Company, were not valid votes, is in our opinion, correct. 

The appeals are accordingly dismissed with cost. One set of hearing fee. 

Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — P. B. Gajendragadkar and K. N. WanchoOj JJ. 

Basant Rain (dcccased)and after him his legal representatives 

and others . . Appellants* 

V. 

The Union of India and another . . Respondents. 

Budha Singh and others . . Interveners. 

Displaced Persons {Compensation and Rehahiliiatim Act {XLIV of 1954) — Effect of— Section 12 and 
notification thereunder of 'iifh March, Power of Central Government to act under Administration of Evacuee 

Properly Act {KXXI of 1950) — If survives in respect of agricultural lands temporarily allotted in 1947). 

After the coming into force of the Displaced Persons (Compensation and Rehabilitation) Act 
(XLW of 1954) and the notification made thereunder on 24th March, 1955 under section la, the 
agricultural land_ temporarily allotted to appellants who migrated in 1947 from what is now West 
Pakistan in the villages of Sheikhapind and Kotla ceased to be evacuee property and became part of 
the compensation pool created thereunder and therefore the Central Government had no posver left 
to act under the Administration of Evacuee Property Act (XXXI of 1950) and the Rules fiamed 
thereunder. Accordingly the order passed by the Central Government on i ith October, 1955 declar 
ing the two villages sub-urban was not within the competence of the Central Government. It was 
therefore not open to the authorities under Act (XXXI of 1950) to take any action under that order 
with the object of varying the allotment made in favour of the appellants by reducing the area allotted 
to them. Whatever further action has to be taken after the notification of 24th March, 1950 can only 
he taken under the Act (XLIV of 1954.) 

Appeal by Special Leave from the Judgment and Order dated the 31st January, 

1956 of the Punjab High Court in Civil Writ Petition No. 30 of 1956. 

/ 

R. S. Narnia, Advocate, for Appellants. 

B. K. Khanna and P. D. Menon, Advocates, for Respondents. 

S. L. Pandhi, Advocate, for Interverners. 

The Judgment of the Court was delivered by 

Wanchoo,J. — This is an appeal by Special Leave against the order of the Punjab 
High Court summarily rejecting a petition filed by the appellants under Article 226 
of the Constitution. The brief facts necessary for present purposes are these. The 
appellants migrated in 1947 from what is now West Pakistan and settled in two 
villages, viz., Sheikhapind amd Kotla. They tvere given temporary allotment of 
agricultural land in the two villages under the East Punjab Evacuees’ (Administra- 
tion of Property) Act (No. XIV of 1947), then in force. Thereaft er a scheme was 
formulated in 1948 for quasi-permanent allotment of agricultural land to owners of 
land in West Pakistan after the East Punjab Refugees (Registration of Claims) Act 
(No. VIII of 1948) was enacted. In July 1949, a notification was issued stating the 
conditions under which allotment of agricultural land would be made to displaced 
persons from West Pakistan. This allotment was quasi-permanent in the sense 
that it was to remain in force so long as the land was to remain vested in the Custodian 
■of Evacuee Property. In pursuance of this notification, land was allotted in the 
two villages to the appellants on quasi-permanent basis in 1949 and the appellants 
have remained in possession thereof ever since. Originally land was classified into 
two kinds, namely, (i) urban and (ii) agricultural land. Later in 1949, however, a 
third classification, namely sub-urban was also introduced in practice with respect 
to af^ricultural land in the neighbourhood of certain tovms and a notification seems 
to have been issued with respect to that specifying the villages land in which was 
considered to be a sub-urban {vide Chapter V of Land Settlement Manual by Tarlok 
Singh). But the two villages in which land was allotted to the appellants were not 
included in the notification with respect to sub-urban land. 

In August 1950 after the quasi-permanent allotment in favour of the appellants 
had been made, the Revenue Assistant (Rehabilitation) Jullundur proposed that 
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these two villages should also be classified as sub-urban, the consequence of which 
would have been to reduce the area of land given to the allottees therein. The 
appellants objected before the Director-General of Rehabilitation to the villages 
being graded as sub-urban. . The Director-General called for a report from the 
Revenue Assistant (Rehabilitation) and eventually passed an order on 12th January, 
1951 that it was not desirable at that stage to cause any disturbance to the allot- 
ments made in these two villages by declaring them sub-urban and that the status 
quo should continue. This however did not end the matter and in February, 1952 
the Director of Rehabilitation passed an order in effect declaring these villages 
as sub-urban with the result that the allotment made to the appellants would have 
to be reduced. It also appears that some order. was passed in April 1952 on paper 
allotting the extra land.which would be released from the allotment of the appellants- 
to other persons who have appeared as interveners in this appeal. But this order 
remained merely on. paper and has not been carried out so far. When the appel- 
lants came to know of the order of 29th February, 1952, they filed a revision before 
the Custodian-General for setting aside that order. The revision came' up before 
the Deputy Custodian-General for hearing in Januaiy, 1956. By then however 
certain changes in the law and Rules had been made. Firstly, there was an amend- 
ment in rule 14 (6) of the Administration of Evacuee Property (Central) Rules 
framed under the Administration of Evacuee Property Act (Central Act XXXI 
of 1950). Further, the Displaced Persons (Compensation and Rehabilitation) 
Act, Central Act XLIV of 1954 (hereinafter referred to as the Act) had been passed. 
Under the amendment to rule 14(6) power was given for . cancellation or variation' 
of any allotment of rural evacuee property on a quasi-permanent basis, where the 
allotment was to be cancelled or varied in accordance with the general or special 
order of the Central Government. It appears that in the meantime correspondence 
passed between the Punjab Government and the Central Govemment'and an order 
under the amended rule 14 (6) (iii) {d) was obtained on 11th October, 1955. 
Therefore, when the revision came up before the Deputy Custodian-General he 
held that in view of rule 14 (6) (iii) (</) of the Rules it was open to the Central 
Government by special order to direct cancellation or variation of the allotment 
made in this case in favour of the appellants and that the Central Government had. 
on the representation of the Punjab Government agreed to declare these two villages 
as sub-urban by its order dated 11th October, 1955 ; therefore he held that what-, 
ever was being done after 11th October, 1955 was in pursuance of the order of the - 
Central Government. He tlierefore held that the impugned order of 29th February,. 
1952, even if it was revisable, no longer held the field and action was to be taken., 
in future under the order of the Central Government passed on 1 1th October, 1955. 
Therefore, the revisions had become infructuous and he dismissed them. 
Then followed the writ petition by the appellants in tlie Punjab High Court, which' 
was dismissed summarily. As leave was refused by the High Court, the appellants- 
applied for Social Leave to this Court, which was granted ; and that is how the, 
matter has come up before us. 

The main contention on behalf of the appellants before us is that after the 
coming into force of the Act and the notification made thereunder on 24th March, ■ 
1955 under section 12, the land allotted to the appellants in the two villages ceased 
to be evacuee property and became part of the compensation pool created there- 
under and therefore the Central Government had no power left to act under tire 
Central Act XXXI of 1950 and the Rules framed thereunder. In consequence the ' 
order passed by the Central Government on 11th October, 1955 on the basis of 
which the Deputy Custodian-General rejected the revision petitions filed oh behalf ' 
of the appellants was not ^vithin the competence of the Central Government and • 
no action could be taken by virtue of that order declaring the two villages as sub- 
urban. Therefore it was not open to the authorities under the Central Act XXXI 
of 1950 to take any action under that order with the object of varying the allot- 
ment made in favour of the appellants by reducing the area allotted to them. It 
is further urged that whatever further action has to be taken after the notification, 
dated 24th March, 1955 can only be taken under the Act and that no such action, 
has in. fact been taken. . . • - . ; . 
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^ e are of opinion that there is force in this contention of the appellants and 
it must prevail. Section 12 (1) of the Act provides that 

Central ^Government is of opinion that it is necessary to acquire any evacuee property 
for a public purpose^being a purpose connected with the relief and rehabilitation of displaced persons^ 
including payment of compensation to such persons, the Central Government may at any time acquire" 
^ch evacuee property by publishing in the Official Gazette a notification to the effect that the Central 
Government has decided to acquire such evacuee property in pursuance of this section 

Sub-section (2) then provides that 

■ “ on the publication of a notification under sub-section (i), the right, title and interest of any 

evacuee in the evacuee property specified in the notification shall be extinguished and 

the evacuee property shall vest absolutely in the Central Government free from all encumbrances.” 

Sub-section (4) provides that all evacuee property acquired under this section 
shall form part of the • compensation pool. Section 14 provides for constitution, 
of a compensation pool. Section 16 gives powers to the Central Government for 
the management of the compensation pool, including the appointment of such 
officers as it may deem fit (referred to as managing officers) or constitution of such 
authority or corporation, as it may deem fit (referred to as managing corporations). 
Section 1 7 provides for functions of managing officers and managing corporations.. 
Section 19, which is important, provides that 

“ notwithstanding anything contained in any contract or any other law for the time being in 
force but subject to any rules that may be made imder this Act, the managing officer or managing, 
corporation may cancel any allotment or terminate any lease or amend the terms of any lease or 
allotment imder which any evacuee property acquired under this Act is held or occupied by a 
person, whether such allotment or lease was granted before or after the commencement of this Act.” 

Rules have been framed under the Act specifying the circumstances under 
which a managing officer or a managing corporation may cancel an allotment or 
terminate a lease or vary the terms of any such lease or allotment (see rule 102). 
It is not in dispute that the evacuee property in tliese tsvo villages was notified under 
section 12(4) of the Act on 24th March, 1955. The consequence of that notification 
is that all rights, title and interest of the evacuees in the property ceased with the 
result that the property no longer remained evacuee property. Once therefore 
the property ceased to be evacuee property it cannot be dealt with under the Central 
Act No. XXXI of 1950 or the Rules framed thereunder. The property in these 
two villages became part of the -compensation pool after the notification of 24th 
March, 1955 and could be dealt with under the provisions of the Act and any varia- 
tion or cancellation of any lease or allotment thereafter could only be made under 
section 19 of the Act. This is the position which emerges on a consideration of sec- 
tions 12, 14, 16 and 19 of the Act after the notification under section 12(1) was 
made with respect to the evacuee property in these two villages on 24th March, 1955. 
This view has been taken by the Punjab High Court Balmukand v. The Punjab Stale. 
The same view has also been expressed by this Court in Major Gopal Singh v. Custo- 
dian Evacuee Property, ^ ^v'he^e it was held that from the date of the notification under 
section 12, the Custodian by reason of the divesting of the property becomes /j/weto 
officio with respect to it and cannot rectify any enur made by him in the past 
in die matter of cancellation of allotment. It follows therefore that ivhen the 
notification of 24th March, 1955 was made and the evacuee property in these 
two villages ceased to be evacuee property and became part of the compensation 
pool it could only be dealt with under the Act and if any variation or cancellation 
of allotment was to be made it could only be done under the provisions of section 
19 of the Act and there ivas no power left in the Central Government to act under 
rule 14(6) (iii) {d) of the Rules framed under the Central Act XXXI of 1950 ivith 
respect to this land after the notification of 24th March, 1955. The order of the 
Deputy Custodian General of Januar>s 1956 shoy-s that further proceedings with 
respect to diis land are contemplated under the order of 11th Octobei, 1955 passed 
by the Central Government under rule 14(6) (iii) {d). As howm'cr that ordci wax 
passed after 24th March, 1955 svhen the power of the Central Government to act 
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■under the Central .Act XXXI of 1950 had ceased on the evacuee property in these 
two villages becoming part of the compensation pool, that order must be set aside 
.and no further proceedings can be taken under that order. We order accordingly. 
The appellants will get their costs. 

We should- however like to make it clear that we express no opinion on the 
•controversy between the appellants and the interveners who are left to such re- 
medies as may be available to them under the law. 

: Appeal allowed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — J. L. Kapur and Raghubar Dayal, JJ. 

Kamalabai Jethamal • * Appellant* 

V. 

The State of Maharashtra • • Respondent. 

Suppression of Immoral Traffic in Women and Girls Act (CIV of 1956), Sections 3 and 18 (2) — Sending a 
person to aid an act of prostitution in order that an offence under the Suppression of Immoral Traffic in Women and 
Girls Act may be detected — Propriety — Search of women accused in the presence of men — Effect — High Court 
jn revision against acguittal convicting person under section 3 cf he Act — Power to Order eviction of convicted 
person from house used as brothel. 

It is wliolly wrong for a police of&cer or any other person to be sent to aid an act of prostitution 
in order that an offence under the Suppression of Immoral Traffic in Women and Girls Act (for 
Instance keeping a brothel) may be detected. What is more reprehensible and a matter of greater 
■■concern is the sending with him a young student (for being a witness in the case). ^ To use students 
in this manner should not be allowed by any Governmental authority in a country like ours. 

It may he that the search of the accused (a woman) in the instant case, was contrary to the spirit 
or even the letter of the Criminal Procedure Code but the fact remains that there was a search and a 
.hundred rupee currency note was recovered and even if the recovery of a hundred rupee note were 
.held not proved (because of the search of the woman in the presence of men), the payment of that 
amount will not thereby become improved if there is evidence which has been accepted by the High 
Court. 

The High Court convicting the accused of an offence under section 3 of the Suppression of Im- 
moral Traffic in Women and Girls Act in an appeal against acquittal under section 423 of the Criminal 
Procedure Code has the power to order eviction of such accused from the house used as a brothel . 
In view of the specific provision in section 18 of the Act it cannot be said that only the Magistrate 
has^lsuch a power. , 

Appeal by Special Leave from the Judgment and Order dated the 29th 
; September, and 11th October, 1961, of the Bombay High Court in Criminal Appeal 
No. 906 of 1961. 

S. G. Patwardhan, Senior Advocate {J. B. Dadachanji, 0. C. Mdthur and Ravin- 
■ der Marain, Advocates of M/.5. Dadachanji & Co. with him), for Appellant. 

H. R. Khanna and P. D.. Menon, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Kapur, J. — ^This is an appeal against the judgment and order of the High Court 
-of Bombay setting aside the order of acquittal of the appellant and sentencing her 
to one year’s rigorous imprisonment and evicting her from the premises which she 
was occupying as a tenant. 

The appellant was tried by the Additional Chief Presidency Magistrate, 
Esplanade, Bombay, for offences under sections 3(2) and 4(1) of the Suppression 
■^of Immoral Traffic in Women and Girls Act (Act CIV of 1956) hereinafter called 
the ‘Act’. The charge against the appellant was that she supplied a girl to Man- 
mohan Anandji Mehta who is a witness and she kept or managed a brothel at block 
INo. 6, plot No. 144 Shivaji Park, Bombay ; that she knowinglyjived on the earnings 
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of prostitution and that she procured women for the purpose of prostitution. The 
story of the prosecution was that information was received by Police Superintendent 
Kanga that the premises were being used as a brothel and that the appellant was 
supplying girls for the purpose of prostitution. He thereupon laid a trap and sent 
•■tivo persons, Manmohan Anandji Mehta and Prabhakar K. Loke, the former was 
To ask for a girl for the purpose of prostitution and the latter was to be a panch, i.e., 
.a witness of that fact. Sub-Inspector Purohit, it is stated, gave two one hundred 
Tupees marked currency notes to Manmohan Anandji Mehta with the instruction 
that he was to pay out of that to the appellant and thus to obtain a girl from her 
for the purpose of prostitution. He along witli Loke went to the house of the 
appellant, rang the bell and was admitted by her. He then asked the appellant 
To arrange a girl for him and both Manmohan Anandji Mehta and Loke are alleged 
rto have said that they wanted two girls for enjoyment. Two girls were shown, one 
Hamal Govind and the other Indu Bapurao Salunke both of whom are witnesses. 
’The amount quoted by the appellant in the case of the former was Rs. 100 and for 
The latter Rs^ 50. Manmohan Anandji Mehta selected Kamal and handed over 
one one hundred rupees currency note to the appellant which she put under her 
."blouse. Manmohan Anandji Mehta and the girl then went into the kitchen and there 
They undressed and were later found naked on the floor and in a rather compro- 
.-mising position. On a signal being given the police, i.e., Superintendent Kanga 
-and Sub- Inspector Purohit entered the premises and were told by Loke that Man- 
mohan Anandji Mehta and the girl were in the kitehen. The Police Officers opened 
The door of the kitchen and found both Manmohan Anandji Mehta and Kamal as 
•■stated above. They then were asked to dress and come out. Manmohan Anandji 
JMehta then returned the other one hundred rupees currency note to Superintendent 
.KLanga. A woman Panch who had accompanied the police party searched the 
.appellant and recovered the one hundred rupees currency note from under 
The blouse. It is stated that the male members of the party were at that time in 
;a passage adjoining the hall" where the appellant was searched. The appellant 
•was tried for the offences above mentioned but was acquitted by the Additional 
•Chief Presidency Magistrate. On appeal the High Court set aside the order of 
•acquittal and sentenced her to a year’s rigorous imprisonment and also ordered her 
•eviction from the premises she was occupying as a tenant. 

The evidence mainly consists of Manmohan Anandji Mehta and Loke and 
the two Police Officers. The testimony of Manmohan Anandji Mehta and Loke 
by itself may not, in the circumstances of the case, be of much value but their testi- 
;mony receives corroboration and thus gives credence to the prosecution case. The 
•evidence of Police Superintendent Kanga shows that when the door of the kitchen 
was pushed open both Kamal and Manmohan Anandji Mehta were naked and were 
in a compromising position ; their clothes were lying by the side of the mattress. 
The testimony of Sub-Inspector Purohit is also to tire same effect. The other 
•circumstance which is very much against the appellant is that there is evidence to 
■show that when the woman panch accompanied the police party and searched 
the appellant a hundred rupees currency note was found from her person under 
Iher blouse. The fact is deposed to by Sub-Inspector Purohit and by Police Superin- 
tendent Kanga. Loke has also deposed to the same effect. But it was submitted 
• on behalf of the appellant that this evidence should not be accepted as, according 
to law, no woman can be searched e-veept by another woman and having regard 
■to the emphasis on decency rmder sections 52 and 103 of the Criminal Procedure 
•Code that cannot be done in the presence of men. There is no evidence to show 
•except that of Manmohan Anandji Mehta that the men were asked to move away 
•from the hall or had actually left the hall during tire search. But assuming they 
-were not in the hall even then it willnotbe an extraordinary circumstance that one 
or all of them should have seen the hundred rupees note being taken out from 
■undertheblouseoftheappellant. The High Court has accepted the testimony ofLoke 
■and we find no reason to depart from the usual practice of this Court of accepting 
-such findino-s Besides the High Court has also accepted the testimony of Loke 
an regard to°the payment of a hundred rupees currency note to tlie appellant which 
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proves that money was paid before the girl, Kamal Govind, was asked to go with 
Mamnohan Anandji Mehta for the purpose of prostitution. 

Counsel for the appellant emphasised two points ; (1) that the woman,, who. 
was brought by the police to search the appellant and is alleged to have recovered, 
the hundred rupees note from her person, has not been produced and (2) that 
considering that tire person to be searched was a woman it must be presumed that 
in accordance with the requirements of law and of decency no man could have,- 
been present when the search of the appellant took place. In support of the first 
contention reference is made to a judgment of this Court in Purvez Ardeshir Poona- 
walla V. The State of Bombay^, where the necessity of producing the search witness- 
was emphasised and it was observed : — • 

“ This is one of those cases where the rule in regard to search witnesses becomes applicable and 
importance must be attached to the lack of that class of search witnesses which are envisaged by the- 
Criminal Procedure Code in section 103.” 

The Privy Council also in Malikkhan v. Empeior^, emphasised the necessity of the 
presence of search witnesses. Lord Porter there said : 

“ In their Lordship’s opinion the presence of witnesses at a search is always desirable and theip 
absence will weaken and may sometimes destroy the acceptance of the evidence as to the finding of 
the articles ” 

The observations in Poonawalla's case and of Lord Porter in Malikkhan v. Emperor^- 
are not directly applicable in tire present case. As we have said above there is evi- 
dence in this case which has been accepted by the High Court tliat a himdred rupees 
note was given to the appellant by Manmohan Anandji Mehta. There is also evi- 
dence that as a consequence of the payment of money Manmohan Anandji Mehta, 
did hire Kamal Govind for prostitution and it is regrettable to say that with the 
money given to him by the police he acted not merely as a ‘ bogus customer \ as 
he has been described, but his participation was more active, reprehensible,, 
immodest, indecent and indecorous. If in any case the following observations. 
of Lord C^ddard, Chief Justice, in Bfannan v. Peek'^, are apposite it is this case :• 


“ The Court observes with concern and disapproval the fact that the Police Authority at Derby 
thought it right to send a Police Ofiicer into a public house to commit an ofl6nce. It cannot be too- 

strongly emphasised that, it is wholly ^vrong for a Police Officer or any other 

person to be sent to commit an offence in order that an offence by another person may be detected.” 


We have only to substitute the words “ aid an act of prostitution ” for “ to com- 
mit an offence ” and the analogy is complete. In this case two youngmen were 
given money to go to the house of the appellant and also to use that money in rather 
an improper manner. Manmohan Anandji Mehta seems to be a person of rather- 
doubtful character and the employment of this class of persons for detection of 
offences is hardly a credit to any one. What is more reprehensible and a matter- 
of greater concern is the sending with him a young student who was reading for 
his Matriculation. To use students in this manner should not be allowed by any 
governmental authority in a country like ours. It is no justification to say that in. 
order to suppress immoral traffic iri women and to stop prostitution somebody has- 
to be used and the only class of peojjle that can be employed are persons like 
Manmohan .Anandji Mehta who is confessedly a police agent and Loke who is a. 
yovmgman willing to be employed by the police. After saying this we have still to- 
see what is the consequence of the testimony of these witnesses produced in this case. 
The High Court has believed die tptimony of Loke in regard to the payment of 
one hundred rupees and there is evidence to show that that amount was used for 
the purpose of procuring Kamla for prostitution. Tlie payment must therefore- 
be held to be proved. 

It may be diat the search was contrary to the spirit or even the letter of the- 
Criminal Procedure Code but the fact remains that the High Court has accepted! 
that there was a search and a hundred rupees currency note was recovered and. 


1. Gr. A. No. 122 of 1954, decided on 20 th 
December, 1957. 

2. ' (1945) 2 M.L.J. 486 : L.R. 72 I.A. 305 


(P.G.). 

3. (1947) 2 All E.R. 573-4. 
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even if the recovery of a hundred rupees currency note were held not proved, the 
payment of that amount will not thereby become unproved if there is evidence which 
the High Court has accepted. 

On the findings of the High Court we are unable to come to any other con- 
clusion but the one to which the High Court came .that the appellant is guilty of 
the offences of which she was accused. 

The next submission of Counsel for the appellant was that the High Court 
in appeal could not order the appellant’s eviction because that power only a Magis- 
trate has under section 18 of Ae Act. The argument raised was that the powers 
of the appeal Court under section 423, Criminal Procedure Code are to reverse 
the order of acquittal or to order a fresh enquiry or a retrial, etc. but not to order 
eviction. But this argument is untenable in view of the fact that in the Act there 
is a specific provision in section 18 of the Act authorising the making of such an 
order by a Court convicting a person of offences under section 3 or section 7 of the 
Act. The relevant portion of section 18 is as follows : — 

Section i8. "Closure of brothels and eviction of offenders from the premises . — 

(i) and if after hearing the person concerned, the Magistrate is satisfied that 

the house ..... or portion is being used as a brothel or for carrying on prostitution then 
the Magistrate may pass orders — 

(a) directing eviction of the occupier within seven days of the pttssing of the order from the 
house. 

(al A Court convicting a person of any offence under section 3 or section 7 may pass orders 
under sub-section (i) ivithout further notice to such person to show cause as required in that sub- 
section.” 

The High Court ordered the conviction of the appellant under section 3 of the- 
Act and therefore it had the power to order her eviction. The second contentiorr 
is also without substance. 

The appeal is therefore dismissed. 

Appeal dismissed 
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The State of Punjab and others (In all the Petitions) . . Respondents. 
The State of Gujarat (In all the Petitions) . . Intervener. 


Land Acguisition Act {I of i 8 gi) , section 6 (3 ) — Declaration of Government in Notification that land was: 
required for a public purpose— Conclusive evidence as to “need" as well as “purpose" — Colourable exercise 
of powers is open to challenge — Token contribution by State towards cost of acquisition — How far sufficient 
tompliance with law — Establishing a particular indusliy as a public purpose — Article 14. of the Constitution, if 
offended — Notifications under section 4 (i) and section 6 (i) published an the same deg' — Validity. 

Practice — Stare decisis — Applicability. 


The declaration of the Government in the i otification that the land is required for a public 
purpose is made conclusive by sub-section (3) of section 6 of the Act and, thecfore it is not open 
to the Court to goljbehind it and tr>’ to satisfy itself whether in fact the acquisition is -for a public 
purpose or not. 

There isTno difference behveen tlie effect of the expression “conclusive es-idence ’* from that of 
“ conclusive proof” the aim of both being to give finality to the establishment of the existence of 
one from the proof of another. 

For a right under Article 19 (i) (0 of the Constitution to hold property to be arailablc to a person 
he must h.ave the property with respea to which he can assert such right If the right to the possession 
of the property is taken away by a law protected by Article 31 (5) (c), Article 19 (t) {f)is attracted. 

’ The declaration that a particular land is needed for a public purpose or for a company is not 
to be made bvthe Government arbitrarily, but on the basis of material placed before it by the 
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Collector. The provisions of sub-section (2) of section 5-A of the Land Acquisition Act' make the 
•decision of the Government on the objections final ■while those of sub-section (i) of sectio 6 enable, 
the Government to arrive at its satisfaction. Sub-section (3) of section 6 goes further and says 
that such a declaration shall be conclusive evidence that the land is needed for a public purpose or / 
•for a company. I > 

The Government has to be satisfied about both the elements contained in the expression " needed 
for a public purpose or a company That conclusiveness is not merely regarding the fact that thcf 
•Government is satisfied but also svith regard to the question tliat the land is i eeded^for a publicpuipoM 
or is needed for a company, as the case may be." Then again, the coi elusiveness must necessar-f 
attach I ot merely to the need but also to the question whether the purpose is a public purpose or 
is said to be a company is a company. M~ 

Public purpose is bound to vary with the times and prevailing conditions in a given localit^s- 
therefore, it would not be a practical proposition even to attempt a comprehensive definition \ 

It is because of this that the Legislature has left it to the Government to say whht is a public pul 
;and also to declare the need of a given land for a public purpose. 

If the purpose for which the land is being acquired by the State is within the legislative competei 
•of the State the declaration of the Government will be final subject, however, to one exception, Ths 
-exception is that if there is a colourable exercise of power the declaration will be open to challeng\ 
at the instance of the aggrieved party. The power committed to the Government by the Act is as 
limited power in the sense that it can be exercised only where there is a public purpose, leaving aside« 
for a moment the purpose of a company. If it appears that what the Government is satisfied about '■ 
•js not a public purpose but a private purpose or no purpose at all the action of the Government would 
be colourable as not being relatable to the power conferred upon it by the Act a!nd its declaration 
will be a nullity. Subject to this exception the declaration of the Government will be final. 

On the basis of the correctness of the view in Senja Xaicken's Case^, the State Goyemmente have 
been acquiring private properties all over the country by contributing only token amounts towards 
the cost of acquisition. Titles to many such properties would be unsettled if it -was held that 
“ partly at public expense ” means substantially at public expense. Therefore, oh the principle of 
stare decisis the view taken in Senja J/aicken’s Case^, should not be disturbed. A token contribution 
Tjy the State towards the cost of acquisition will not be sufficient compliance ■with the law in each 
and every case. ^Vhether such contribution meets the requirements of the law would depend upon 
the facts of every case. Indeed the fact that the State’s contribution is nominal may well indicate, 
in particular circumstances, that the action of the State was a colourable exercise of power. ‘ Part ’ 
•does not necessarily mean a substantial part and it will be open to the Court in every case which ' 
comes up before it to examine whether the contribution made by the State satisfied the requirement 
of the law’. 

It is always open to the State to fix priorities amongst public utilities of different kinds, bearing 
in mind the needs of the State, the existing facilities and o'ther relevant factors. 

It is for the State Government to say which particular industry may be regarded as beneficial 
to the public and to decide that its establishment would serve a public pmposc. No question of dis- 
•crimination would, therefore, arise merely by reason of the fact that Government has declared that 
the establishment of a particular industry is a public purpose. The challenge to the notification based 
on Article 14 of the Constitution must, therefore fail. 

A Notification under sub-section (i) of section 4 is a condition precedent to the making of notifica- 
tion under sub-section (i) of section 6. If the Government, therefore, takes a decision to make such a 
notification and, thereafter, takes two further decisions, that is, to dispense with compliance with the 
provisions of section 5-A and also to declare that the land comprised in the notification is in factneeded 
for a public purpose, there is no departure from any provision of the law even though the two notifi- 
cations are published on the same day. 

The binding effect of a decision does not depend upon whether a particular argument wa 
considered therein or notprotuded that the point -with reference to which an argument ' was subse- 
■quently advanced ivas actually decided. 

Vtt SubbaRaa,J. (Contra). — ^Tliis literal! nterpretation of the word "part” i/e bars the setting in 
which that word appears in the section, makes the condition imposed on the exercise of the jurisdic- ‘ 

tion by the Government meaningless and also attributes to the Legislature an intention to impose a 
purposeless and ineffective formality. Unless the Government agrees to contribute a substantial 
■part of the compensation, depending upon the circumstances of each case, the condition imposed by 
the Proviso on the exercise by the appropriate Government of its jurisdiction is not complied with. 

In the instant case it is impossible to say that a sum of Rs. 100 out of an estimated compensation which 
may go even beyond Rs. 4,00,000 is in any sense of the term a substantial part of the said compensation- 
The Government has clearly broken the condition and, therefore, it has no jurisdiction to issue the , 
-declaration imder section 6 of the Act. 

Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

G. S. Pathak, Senior Advocate (Rameshwar Xath, S.KAndley andP.Xi FbAra, 
Advocates of Mjs. Rajinder J^arain & Co: with him), for Petitioners (In Petition 
No. 246 of 1961). 
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Rameshwar Nath, S, JV. Andley and P. L. Vohra, Advocates of M/j. Rajinder Narain 
& Co., for Petitioners (In Petitions Nos. 247 and 248 of ig6i). 

S.M. Advocate-General for the State of Punjab and N.S. Bindra, Senior 
Advocate (P. D. Menon, Advocate, with them), for Respondent No. i (In aU the 
^Petitions). 

S. P. Varna, Advocate, for Respondent No. 6 (In all the Petitions). 

in.' H. N. Sanyal, Additional Solicitor-General of India {R. H. Dkebar and P. D. 
tra -on. Advocates, with him), for Intervener (In all the Petitions). 

The Com-t delivered the following Judgments — 

evi( Mudholkar, J. (on behalf of the mcjority). — The petitioners who have acquired 
is,:r six acres of land by purch^e for Rs. 4,50,000 in February, 1961, under five 

deeds and one lease deed claim to have done so for the purpose of establishing a 
..-aper mill in collaboration with Messrs. R. S. Madhoram & Sons who had been 
granted a licence for the establishment of a paper plant in Ghaziabad in Uttar 
Pradesh. The aforesaid land is situate in the village Meola Maharajpur, Tehsil 
Ballabhg^rh, District Gurgaon and abuts on the Mathura Road, and is only about 10 
or IQ miles from New Delhi. Respondent No. 6, Air Conditioning Corporation 
(P.) Ltd,, is a private limited concern and. holds a licence from the Government of 
India for starting a factory for the manufacture of various ranges of refrigeration 
compressors and ancillary equipment. We may mention here that initially this 
project was allotted to the State of West Bengal but at the request of the State of 
Punjab its location was shifted to the State of Punjab. 

The respondent No, 6 requested the State of Punjab for the allotment of an 
appropriate site for the location of the factory. The petitioners contend that the 
respondent No. 6 being interested in acquiring land in the village Meola Maharajpur 
approached the State of Punjab in or about the month of March, 1961, for the 
purpose of acquiring land for their factory under tlie Land Acquisition Act, 1894 
(hereinafter referred to as the Act), One of the petitioners having learnt of this 
made an application on.23rd March, 1961, to the Deputy Commissioner, Gurgaon, 
requesting him that none of the lands purchased by the petitioners should be 
acquired for the benefit of the respondent No. 6. Owners of adjacent lands 
Mr. Om Prakash, Mr. Ram Raghbir, Mr. Atmaram Chaddha and Mr. Hari Kishen 
who are petitioners in W.P. Nos. 247 and 248 of 1961 which were heard along with 
this petition made similar requests. The petitioners allege that they were assured 
by the Deputy Commissioner that thdr lands would not be acquired for the benefit 
of respondent No. 6. Thereafter the respondent No. 6 purchased by private treaty 
a plot of land measuring approximately 70,000 sq. yards contiguous to the land 
owned by the petitioners on or about 21st April, 1961. 

The petitioners’ grievance is that notrvithstanding the assurances given to 
them by the Deputy Commissioner, Gurgaon, the Governor of Punjab, by notifica- 
tion, dated 25th August, 1961, under section 4 of the Act declared that the lands 
of Ae petitioners in this petition as well as those of the petitioners in the other two 
writ petitions were likely to be needed by Government at public expense for a 
public purpose, namely, for setting up a factory for manufacturing various ranges 
of refrigeration compressors and ancillary eqmpment. It accordingly notified 
that the land in die locality described in the notification was required for the afore- 
said purpose. Similarly it authorised the Sub-Divisional Officer and Land Acquisi- 
tion Officer, Palwal, to enter upon and survey the land in the locality and to do all 
other acts required or permitted by section 4 of the Act. It further directed that 
action under section 17 of the Act shall be taken because there was urgen^ and also- 
directed that die provisions of section 5-A shall not apply to the acquLition. On 
igdi August, the Governor of Punjab made a notification tmder section 6 of the- 
Act to the effect that he was satisfied, that the land specified in the notification was 
required by Government at public expeme for public purpose, namely, for setting 
uP a factory for the manufacture of refrigeration compressors and other ancillary 
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equipment and declared that the. aforesaid land was required for the aforesaid 
purposes. This declaration was made " to all whom it may concern ” and the 
Sub-Divisional Officer, Palwal, was directed to take all steps for the acquisition of 
this land. Finally the notification provided for the immediate taking of possession 
of the land under the provisions of section 17 (2) (c) of the Act. Both these notifi- 
cations were published in the Punjab Government Gazette of 25th August, 1961 . 

The petitioners contend that these notifications and the land acquisition pro- 
ceedings permitted to be taken under them violate their fundamental rights, under 
Article 19 (i) (f) and (g) to possess the said land and carry on their occupation, 
trade or business and that, therefore, they must be quashed. 

It is their contention that they have purchased this land bona fide for industrial 
purposes as land in the vicinity of this land is being acquired by industrialists for 
establishing various industries. The purpose is said to be the establishment of: a 
paper manufacturing plant. According to them they have entered into an arrange- 
ment with Messrs. R. S. Madho Ram & Sons who hold industrial licence No. L/ 
24 (i)/N-6o/62. The proposed industry, according to them, would employ about 
200 people. The industry they wish to start is a new one so far as they are con- 
cerned, whereas, according to them, the respondent No. 6 is already engaged in 
xefrigeration industry and as far as they know, it has established a factory for manu- 
facturing refrigeration equipment at Hyderabad in the State of Andhra Pradesh. 

It may be mentioned that some time after the notification was published, that 
is, on 29th September, 1961, the Government of Punjabs anctioned the expense 
of Rs. 1 00 for the purpose of acquisition of this land. According to the petitioners 
this was an after-thought and besides, a token contribution of this kind is not suffi- 
cient to show that the acquisition is being made partly at public expense. 

The petition was opposed not only by respondent No. 6 but also by the State of 
Punjab which is respondent No. i to the petition. The respondent No. 1 denied 
that the petitioners had purchased the land for a bona fide industrial purpose and 
would in fact use it for such purpose. It als © denied that any assurance was given 
to the petitioners that their lands would not be acquired. It admitted that the 
respondent No. 6 had made an application in December, i960, for acquiring land 
for setting up its factory and that, therefore, the Punjab Government agreed to do, 
the needful. According to respondent No. i the acquisition proceedings have 
been undertaken for a public purpose and at public expense as stated in the noti- 
fication and that the State Government would make part contribution towards 
the payment of compensation of the land out of public revenues. In the circums- 
tances it is contended that the petitioners would not be entitled to any relief whatso- 
ever. They would of course get compensation for the land as determined by 
the Land Acquisition Officer. 

The action of the State Government is said to be legal and in accordance with 
the provisions of the law because what was done was permissible under sections 4 
.and 6 of the Act, that it was done bona fide, that part of the compensation would be 
paid out of the public revenues, that the declaration made by the Government is 
conclusive evidence under sub-section (23) of section 6, that the land is needed for a 
•public purpose, that the notifications were made on different dates though they were 
jpublished in the same issue of tlie Gazette and are perfectly valid, that the land is 
not being acquired for a company but for a public purpose, that, therefore, the 
provisions of Part VII of the Act are inapplicable and that the lands are lying vacant 
and their owners will be paid compensation. No question of depriving them of their 
.fundamental rights under Article 19 (i) (/) and {g) or of violation of their right 
•under Article 14 th crefore arises. 

According to respondent No. i it would be open to the petitioners to make 
their claim for compensation to the Land Acquisition Officer for such loss as the 
.acquisition would entail on them. It also stated that as the land purchased by 
rhe respondent No. 6 through private negotiation has no access to the main road 
-and" as the' land is inadequate to meet the minimum essential requirements the 
.acquisition of the lands in question became necessary. ' " ’ 
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: On behalf of the respondent No. 6 it is stated that the need for a factory like 
the one in its contemplation is acutely felt in India inasmuch as manufacture of 
■compressors and the components of big and small air-conditioners, refrigerators, 
water coolers and cold storage cabinets is not being carried out anywhere in tire 
■country so far. The import of these goods naturally drains away a considerable 
amount of foreign exchange. It was, therefore, felt that by starting manufacture 
■of these articles in our country not only will foreign exchange be saved, but some 
foreign exchange will eventually be earned by the export of manufactured goods. 
They further contend that the purpose for which the factory is being set up must be 
regarded as a public purpose because inter alia it is intended by manufacturing the 
aforesaid goods, to cater to tire needs of the public at large. It is in view of these 
■circumstances that the Government of India, accepting the recommendation made 
in this regard by the licensing committee imder the Industries Development and 
Regulation Act, 1951, issued a licence in its favour on 8th April, 1951. It then 
pointed out that it has secured the collaboration in this project of a well-known 
American Company named Borg-Warner International Corporation of Chicago, 
which is the biggest manufacturers of air-conditioning plants and equipment in the 
world, and that the collaboration agreement has been approved by the Government 
■of India in the Ministry of Commerce. Its grievance is that this agreement has not 
been implemented so far because it has not been able to get the land for constructing 
the building in which the necessary machinery and ‘ implements ’ could be installed. 
Finally it says that originally the licence was issued for setting up a factory in the 
State of West Bengal and that it was at the instance of the Government of Punjab 
that the Central Government permitted the location of the factory to be shifted from 
West Bengal to Punjab. According to it once the factory gets going it is likely 
to employ at least 1,000 workers. 

It is not necessary to refer to the other affidavits and the rejoinder affidavits 
except to some portions of the additional affidavit filed by Mr. M.R. Bhagat, Under 
Secretary on behalf of the respondent No. i . We are referring only to those portions 
which were relied on during the arguments before us. In that affidavit it is denied 
that any licence had been granted to Messrs. R. S. Madho Ram & Sons for the 
establishment of a paper plant in the Punjab. According to respondent No. i 
Messrs. R. S. Madho Ram & Sons were granted a licence on 17th August, i960, for 
the establishment of an industrial undertaking in Ghaziabad (U.P.) for the manu- 
facture of writing and printing paper and pulp. It further stated that even this 
licence has been cancelled by the Government of India by their letter, dated 31st 
January, 1962, since the said licensee did not take any effective steps to establish 
the same. It then stated that the Air Conditioning Corporation which was incor- 
porated as a private limited company has since, with the permission of the Central 
Government, been converted into a public limited company with the name and 
style of “ York India, Ltd.”, and that the company has been granted a licence to 
manufacture refrigeration equipment by the Industrial Licensing Committee. 
There is an agreement between York India, Ltd., and Messrs. York Corporation, 
U.S.A. a subsidiary of Borg-Warner of the U.S.A. whereunder the _ latter have 
undertaken to give all technical assistance and technical training to the 
Indian personnel as also to contribute 50 per cent, of the initial investment in 
the undertaking. The respondent No. 6 expects to manufacture 70 per cent, of the 
equipment in tire very &st year and cent, per cent, by the end of 1966. It further 
stated that the foreign collaborators also have agreed to sell the products of the 
firm outside India at prices and on terms and conditions most favourable to the 
Indian firm, thereby enabling it to obtain access to the foreign market. The 
foreign collaborator would make available to the Indian personnel the technical 
“ know-hoiv ’ and other information necessary for the manufacture of refrigera- 
tion materials and that such assistance wiU itself be very valuable. It denied that 

the respondent No. 6 has established a factory similar to the one now mtended to be 
established in Hyderabad as alleged by the petitioners. It is admitted that licences 
have been granted to two other concerns in India for the manufacture of similar 
equipment. Neither of tliose licensees has actuaUy started production, at any rate. 
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SO far, and, therefore, it is not correct to say that similar equipment is already being; 
manufactured in India. ■ ‘ Then it stated 

“ the products that are to be manufactured by the respondent till now were being imported' 
into India from foreign countries and goods worth about Rs. 3,83,70,000 in 1960 and for the first 
ten months in 1961 Rs. 3,55,50,000 were imported by the various licensees holding import licences.”' 

It also stated that the respondent No. 6 was granted licence to establish a factory in. 
West Bengal but since no one had been granted a licence to establish a factory of this, 
kind in the Punjab its licence was transferred to Punjab. The proposed factory 
would employ a large number of persons and thus help to solve to some extent the- 
existing problem of unemployment in Punjab. Finally it stated that the establish- 
ment of the factory as such is in furtherance of the industrial development of the 
Punjab State and is, therefore, for a public purpose. 

On behalf of the petitioners Mr. Pathak has raised the following five contentions : 

(1 ) The acquisition is not for a public purpose either within section 4 or section 
6 of the Land Acquisition Act or for a purpose useful to the public as contemplated 
in section 41 and that the action of the Government amounted to acquiring property 
from one person and giving it to another. 

(2) The alleged contribution of Rs. 100 made by the Government is a colour- 
able exercise of power, that no such intention was mentioned prior to the notification . 
and that the amount of Rs. 100 is so unsubstantial a sum compared to the value of 
the property that it cannot raise an inference of Government participation in the- 
proposed activity. 

(3) That the property is in fact being acquired for a company and, therefore, 
the provisions of Part VII of the Act should have been complied with. Non-com- 
pliance with those provisions vitiates the acquisition. 

(4) The petitioners’ proposed paper mill would be as good an industrial 
concern as the one intended to be established by respondent No. 6 and the Govern- 
ment, in preferring the latter to the former, has violated the guarantee of equal 
protection of law provided by Article 14 of the Constitution. 

(5) That the notifications under sections 4 and 6 could not have been made 
simultaneously and are, therefore, without efficacy. 

We may deal with the third point raised by Mr. Pathak first, that is, regarding, 
non-compliance of provisions of Part VII. It is common ground that those provi- 
sions were not complied with. The reason for that is, that according to the respon- 
dents the acquisition is not for a company but for a public purpose, partly at public 
expense. Indeed, the respondents at no stage have relied on the provisions of Part 
VII of the Act and, therefore, the main question to be considered is whether the 
acquisition is for a public purpose partly at public expense or not. If it is . not so, 
then, of course, the petitions must succeed. Therefore, it is the first two 
contentions raised by Mr. Pathak which primarily need our consideration. 

According to learned counsel for the petitioners the statements made in the 
afiidavits on behalf of the State as well as on behalf of the respondent No. 6 make it 
perfectly clear that the land is being acquired for the respondent No. 6. Reliance is 
placed particularly upon that portion of the affidavit of the State where it is stated 
that the land is acquired for enabling the respondentNo. 6 to have access to the main 
road and for meeting their minimum requirements for establishing their factory. 
It is further stated that the compensation for all the land which is being acquired is to 
come out of the pockets not of the State Government but the respondent No. 6 itself. 
No doubt, the Government has said that it has sanctioned the payment of Rs. too 
towards the payment of compensation but that is only an insignificant fraction of the 
total amount of compensation that would be payable in respect of these lands,- the 
petitioners themselves having paid Rs. 4,50,000 to the persons from'whom they 
acquired these lands. 

On behalf of the respondents the learned Advocate-General for Punjab conten- 
ded that the declaration of the Government in the notification that the land is- 
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required for a public purpose is made conclusive by sub-section (3) of section 6 of the- 
Act and, therefore, it is not open to this Court to go behind it and try to satisfy itself* 
whether in fact the acquisition is for a public purpose or not. Alternatively he 
contended that the land is being acquired for a public purpose because the object 
of the acquisition is to establish a new industry and do away with impoits of refrigera- 
tion equipment and to enable technical education to be imparted to Indian personnel 
in a new field. He further said that the acquisition will not only save foreign ex-- 
change by lessening imports but will enable foreign exchange to be earned from the 
export of goods manufactured in the proposed factory. The new industry is said to • 
be of great economic importance inasmuch as it will enable the preservation of food 
which will othenvise be destroyed. Refrigeration equipment also contributes ■ 
towards the maintenance of health because it enables storage of medicines such as 
anti-biotics which are liable to be decomposed at normal temperatures prevailing in 
our country. The industry proposed to be started will open a new avenue of employ- 
ment and diminish unemployment and generally advance the industrial development 
of the country. Finally he said that a part of the land is required for building houses 
and quarters for the workers of the factory and to give amenities to them. All these - 
purposes are, therefore, said to be public purposes. Reliance was placed by him on 
Volume ig of Encyclopaedia Britannica, pages 49 to 57 for showing the manifold 
applications of refrigeration in various industries and activities. Reference was also ■ 
made to Volume 18 of Encyclopaedia Britannica, page 745, wherein facilities for 
providing refrigeration have been grouped under the heading ‘ public utility ’. 
Reference was also made to the next page where it is stated “ Every public utility 
must be in possession of natural resources upon which that industry is based. Their 
sites must have strategic locations. Limitation in the choice of this agent of produc- 
tion tends to make the cost of acquiring or leasing these facilities greater than it ^vould 
be if the industry had a wider range of choice. Furthermore, utilities must make 
allowances in advance for probable increase in the required capacity. For these 
reasons utilities are provided with the governmental power of eminent domain which 
makes possible the compulsory sale of private property. ” Relying upon the affidavit 
of Mr. Bhagat, to which we have referred earlier, the learned Advocate-General of* 
Punjab said that the object of the Government in acquiring these lands is to enable 
a new industry to be established not only for saving foreign exchange and earning 
foreign exchange but also for securing the industrial advancement of the country, 
enabling the citizens to obtain technical education in a new field, relieving to some 
extent foe pressure of unemployment and so on. For all these reasons he contends 
that the acquisition must be deemed to be for a public purpose even though foe bulk 
of foe compensation for the acquisition will come from the pockets of respondent 
No. 6. 

In our opinion the question whether any of foe aforesaid purposes falls within 
foe expression public purpose would arise for consideration only if the declaration of' 
foe Government is not conclusive or if the action of the Government is colourable. 

If, as contended by foe learned Advocate-General, sub-section(3) of section 6 conclu- 
des foe matter — ^and foe validity of this provision is not challenged — and foe action 
of the Government is not colourable foe other question would not arise for considera- 
tion. 


It is strenuously contended on behalf of the petitioners that sub-section (3) of 
section 6 does not debar this Court from considering whether a proposed acquisition 
is for a public purpose or not. It is said, in foe first place, that this provision only 
makes foe declaration “conclusive evidence” and not “conclusive proof” and 
then contended that foe declaration is conclusive evidence only of a need and nothing - 
more. 

A distinction is sought to be made between “ conclusive proof” and “ conclusive 
evidence ” and it is contended that where a law declares that a fact shall be conclusive- 
proof of another, the Court is precluded from considering other evidence once such 
fact is established. Therefore, where foe law makes a fact conclusive proof of another 
the fact stands proved and foe Court must proceed -On that basis. But, the argument . 

s o j — 6 
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^proceeds,- where the law does hofgo that far arid makes a.fact only “conclusive 
evidence ” as to the existence of another fact, other evidence as to the existence ofthe 
•other fact is not shut out. In support of the argiiment reliance is placed on section 
4 of the Evidence Act which in its third paragraph defines ‘ conclusive proof’ as. 
follows : • ■ , ' 

“ When one fact is declared hy this Act to be conclusive proof of another, the Court shall, on 
proof of the one fact, regard the other as proved, and shall not allow evidence to be given for the 
•purpose of disproving it.” , 

This paragraph thus provides that further evidence is barred where, under the 
Evidence Act, one fact is regarded as proof of another. But it says nothing about 
what other laws may provide. There are a number of laws which make certain 
Tacts conclusive evidence of other facts : {see Companies Act, 1956, section 132 ; 
the Indian Succession Act, 1925, section 381 ; Christian Marriages Act, 1872, section 
61 ; Madras Revenue Act, 1869, section 38 ; Oaths Act, 1873, section n).- The 
question is whether such provision also bars other evidence after that which is con- 
■clusive evidence is produced. 

The object of adducing evidence is to prove a fact. The Evidence Act deals 
with the question as to what kind of evidence is permissible to be adduced for that 
purpose and states in section 3 when a fact is said to be proved. That section reads 
thus : 

“ ' Evidence ’ means and includes — 

(i) all statements which the Court permits or requires to be made before it by witnesses, in 
relation to matters of faet under inquiry ; such statements are called oral evidence ; 

(a) all documents produced for the inspection of the Court ; such documents are called 
documentary evidence. 

A fact is said to be proved when, after considering the matters before it, the Court either believes 
at to exist, or considers its existence so probable that a prudent man ought, under the circumstances 
•of the particular case, to act upon the supposition that it exists.” 

Since evidence means and includes all statements which the Court permits or requires 
•to be made, when the law says that a particular kind of evidence would be conclusive 
as to the existence of a particular fact it implies that the fact can be proved either by 
that evidence or by some other evidence which the Court permits or requires to be 
advanced. Where such other evidence is adduced it would be open to the Court to 
•consider whether, upon that evidence, the fact exists or not. Where, on the other 
hand, evidence which is made conclusive is adduced, the Court has no option but to 
hold that the fact eidsts. If that were not so, it would be meaningless to call a 
particular piece of evidence as conclusive evidence. Once tire law says that certain 
evidence is conclusive it shuts out any other evidence which would detract from the 
•conclusiveness of that evidence. In substance, therefore, there is no difference bet- 
ween conclusive evidence and conclusive proof. Statutes may use the expression 
conclusive proof’ where the object is to make a fact nonqusticiable. But the 
Legislature may use some other expression such as ‘ conclusive evidence ’ for achiev- 
ing the same result. There is thus no difference between the effect of the expression 
conclusive evidence’ from that of ‘ conclusive proof ’, the aim of both being to give 
finality to the establishment of the existence of a fact from the proof of another. 

Learned counsel contends that it is open to the Court to examine whether, the 
•action of the Executive, even in the absence of an allegation that it is mala fide, is 
irelated to the section or not and for this purpose to consider whether the acquisition 
is for a public purpose. In support of this contention he has relied upon the decision 
,m State of Bihar v. Maharajadhiraja Sir Kameskwar Singh ofDarbhanga and others^. There, 
Alahajan, JT. (as he then was) has expressed the view that the exercise of power to 
acquire compulsorily is conditional on the existence of public purpose and that being 
•so this condition is not an express provision of Article 31 (2) but exists alhende in the 
•content of the poiyer iteelf. That, however, was not the view of the other learned 
Judges who constituted the Bench. Thus according to Mukheriea, T. (as he then 
was) the condition of the existence of a public purpose is implied in Article 31 ( 2 ). 


1. 1952. 1 S.G.J. 354 ; 1952 s.G.R. 889 at 935, 
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(See pages 957, 95 ^}‘ . J* (as he then was) Avas also of the same view. (See 
pages 986-988). ^ Smulariy Patanjali Sastri, G.J,, has also taken the view that the 
existence of public purpose is an express condition of clause (2) of Article 31. 

The GonsUt ition permits acquisition by the State of private property only if it 
is required for a public purpose. But can it, therefore, be said that the provisions of 
a statute must be so construed that the declaration by the Government as to the 
existence of public purpose is necessarily justiciable ? We are not concerned here 
with a post-Consdtution law but Avith a pre-Gonstitution law. The Act has been in 
operation since 1894. The validity of the laAv Avas challenged before this Gourt in 
Babu Barlya Thakur v. The State of Bombay and others^, on the ground that it infringes 
the provisions of Articles 31 (2) and 19 (1) (_/) of the Gonstitution. But this Court 
held that the law being a pre-Constitution law is protected from the operation of 
Article 31 (2) by the provisions of Article 31 (5) (a). It also held, folloAving the 
decision in the State of Bombay v. Bhanji Munji and another^ and that in Lilavaii Bai v. 
The State of Bombay^, thatthe attack under Article 19 (i)(/)of the Gonstitution is 
futile. 

The argument, however, is that the protection which the Act enjoys is only to 
this extent that even though any of its provisions be in conflict Avith Article 31 (2) the 
Act cannot be challenged on that ground ; the protection does not however extend to 
other provisions of Part III of the Constitution, such as Article 19 (i) (f)- As Ave 
understand the decision in Bhanji MunjVs case^ Avhat tliis Gourt has held is that for a 
right under Article 19 (i) (/) to hold property to be available to a person, he must 
have the property Avith respect to Avhich he can assert such right. If the right to the 
poss,ession of the property is taken aAvay by a law protected by Article 31 (5) (a), 
Article 19 (i) (f) is not attracted. That is the decision of this Gourt and it has been 
followed in tAVO other cases. All the decisions are binding upon us. It is contended 
that none of the decisions has considered the argument advanced before us that a laAV 
may be protected from an attack under Article 31 (2) but it Avill still be invalid under 
Article 13 (2) if the restriction placed by it on the right of a person to hold property is 
unreasonable. In other Avords, for the laAV before us to be regarded as valid it must 
also satisfy the requirements of Article 19(5) and that only thereafter can tlie property 
of a person be taken aAvay. It is sufficient to say that though this Court may not 
have pronounced on this aspect of the matter avc are bound by the actual decisions 
Avhich categorically negative an attack based on the right guaranteed by Article 
19 (i) (/). The binding effect of a decision does not depend upon Avhether a parti- 
cular argument was considered therein or not, proArided that the point Avith reference 
to Avhich an argument Avas subsequently advanced Avas actually decided. That point 
has been specifically decided in the three decisions referred to above. 

We, therefore, hold that since the Act provides that the declaration made by the 
State that a particular land is needed for a public purpose shall be conclusive evidence 
of the fact that it is so needed the Constitution is not thereby infringed. 

For ascertaining the extent to Avhich the determination by the State is conclusive 
it Avould be desirable to examine the relevant proAdsions of the Act. The Preamble 
states that the laAV is for the acquisition of land needed for public purposes and for 
companies and incidental matters connected thercAvlth. Section 2 (/) defines public 
purpose as follows : 

“ the e.xpression ‘ public purpose ’ includes the provision of A'illage-sites in districts in which 
the appropriate Government shall have declared by notification in the Official Gazette that it is custo- 
mary for the Government to make such provision.” 

This is an inclusive definition and not a compendious one and, therefore, does not 
assist us very' much in ascertaining the ambit of the expression ‘ public purpose . 
Broadly speaking the expression ‘ public purpose ’ Avould, hoAvever, include a purpose 
in Avhich the general interest of the community, as opposed to the particular interest 
of individuals, is directly and vitally concerned. Then there is section 4 Avhich 
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enables the State to publish a preliminary notification whenever.it appears to it that* 
land in any locality is needed or is likely to be needed for a public pxirpose. The: 
other aspects of the section have no bearing upon the point before us and we need not 
refer to them. Then there is section 5-A which gives to the person interested in the; 
land which has been notified as being needed or likely to be needed for a public- 
purpose or for a company, the right to object to the acquisition of the land. Such, 
objection has to be heard by the Collector and after making such further enquiry 
as he thinks necessary the record has to be submitted to the appropriate Govern- 
ment along with the report containing the Collector’a recommendations and the-- 
objections. Sub-section (2) of section 5-A makes the decision of the Govermnent 
on the objections final. ;This is followed by section 6, sub-section (i) of which pro- . 
vides that when the Government is satisfied that any particular land is needed for a. 
public purpose, or for a company, a declaration should be made- to that effect 
and such declaration should be published in the Official Gazette. Sub-section (2)- 
specifies the matters including the purpose for which the land is needed which are- 
to be set out in the declaration. Sub-section (3) makes the declaration conclusive- 
evidence of the fact that the land is needed for a public purpose or for a company, as- 
the case may be. Section 1 7 of the Act confers special powers on the Government 
which are exercisable in cases of emergency. Sub-section (4) thereof provides that; 
in those cases which fall under sub-section (i) or sub-section (2) the appropriate 
Government may direct that the provisions of section 5-A of the Act shall not apply 
and also empowers the Government to make a declaration under section 6 in respect 
of the land to be acquired at any time after the publication of the notification under 
sub-section (i) of section 4. These are the provisions which have a bearing oii the: 
point under consideration. 

It is clear from these provisions that the object of the law is to empower Govern- 
ment to acquire land only for a public purpose or for a company, and, where it is- 
for a company the acquisition is subject to ^e provisions of Part VII. As has been-, 
pointed out by this Court in R.L, Arora v. The State of Uttar Pradesh & Others^, the- 
acquisition for a company contemplated by Part VII is confined only to cases where 
the Government is satisfied diat the purpose of obtaining the land is erection oF, 
dwelling houses for workmen employed by the company or for the provision 
of amenities directly connected therewith or for the construction of some work, 
which is likely to prove directly useful to the public. 

After a notification under sub-section (i) of section 4 is published ‘a person; 
interested in the land is entitled to object to the acquisition. That objection may- 
be raised on any ground as for instance that the land is not in fact needed at all for: 
any purpose or that it is not suitable for the purpose for which it is sought to be 
acquired or that the purpose is not a public purpose or what is said to be a company 
is not a company and so on. Finality is attached to the decision of the Government; 
which ultimately has to decide such objections. Then follows section 6 which enable 
the Government to make a declaration provided that it is satisfied that a parti- 
cular land is needed for a public purpose or for a company. No doubt, it is open, 
to the State Government in an emergency, by exercising its powers under sub-section. 
(4) of section 1 7, to say that the provisions of section 5-A would not apply. But 
for construing the provisions of section 6 it would be relevant to bear in mind that' 
section. The scheme of the Act is that normally the provisions of section 5-A. 
have to be complied with. Where, in pursuance of the provisions, objections are 
lodged, these objections will have to be decided by the Government. For deciding 
them the Government will have before it the Collector’s proceedings. It would, . 
therefore, be clear that the declaration that a particular land is needed for a public 
purpose or for a company is not to be made by the Government arbitrarily, but on 
the basis of material placed before it by the Collector. The provisions of sub-section 
(2) of section 5-A make the decision of the Government on the objections final while 
those of sub-section (i) of section 6 enable the Government to arrive at its satisfac- 
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; tion. Sub-section (3) of section 6 goes further and says that such a declaration shall 
■Idc conclusive evidence that the land is needed fcr a public purpose or for a company. 

It is, however, argued by learned counsel that the conclusiveness or finality at- 
tached to the declaration of Government is only as regards the fact that the land is 
“ needed ” but not as regards the question that the purpose fcr which the land is 
needed is in fact a public purpose or what is said to be a company is really a com- 
pany. Sub-section (i) does not effect a dichotomy between “ need ” and “ public 
purpose or a company There is no justification for making such a dichotomy. 
-By making it, not only will the language of the section be strained but the purpose 
of the law will be stultified. The expression must be regarded as one whole and the 
•declaration held to be with respect to both the elements of the expression. 

The Government has to be satisfied about both the elements contained in the 
•expression “ needed for a public purpose or a company ”. IVhere it is so satisfied, 
ft is entitled to make a declaration. Once such a declaration is made sub-section 
(3) invests it with conclusiveness. That conclusioveness is not merely regarding 
"the, fact that the Government is satisfied but also with regard to the question that 
the land is needed for a public purpose or is needed for a company, as the case may be. 
'Then again, the conclusiveness must necessarily attach not merely to the need but 
also to the question whether the purpose is a public purpose or what is said to be a 
■company is a company. There can be no “ need ” in the abstract. It must be a 
need for a ‘ public purpose’ or for a company. As we have already stated the law 
permits acquisition only when there is a public purpose or -when the land is needed 
for a company for the purposes set out in section 40 of the Act. Therefore, it would 
"be unreasonable to say that the conclusiveness would attach only to a need and not 
to the fact that that need is for a public purpose or for a company. No land can 
he acquired under the Act unless the need is for one or the other purpose and, there- 
fore, it will be futile to give conclusiveness merely to the question of need dissociated 
ifom the question of public purpose or the purpose of a company. Upon the plain 
language of the relevant provisions it is not possible to accept the contention put 
forward by learned counsel. 


‘ Learned counsel put the matter in a slightly different way and said that section 
‘6 (3) pre-supposes that the jurisdictional fact exists, namely, that there is a public 
purpose or the purpose of a company behind the acquisition and, therefore, the 
question whether it exists or not is justiciable. The Act has empowered the Govern- 
ment to determine the question of the need of land for a public purpose or for a 
■company and the jurisdiction conferred upon it to do so is not made conditional 
upon the existence of a collateral or extraneous fact. It is the existence of the need 
for a public purpose which gives jurisdiction to the Government to make a declara- 
• tion under section 6 (i) and makes it the sole judge whether there is in fact a need 
and whether the purpose for which there is that neeu is a public purpose. The 
provisions of sub-section (3) preclude a Coui't from ascertaining whether either of 
these ingredients of the declaration exists. 


It is, however, said that that does not mean that in' so far as the meaning to 
he given to the expression public purpose is concerned the Courts have no powm" 
whatsoever. In this connection the decision of the Privy Council in Hamabai Framjee 
Peti V. Secretary of State for India^, ■was referred to. In that case certain land in 
Malabar Hill in Bombay was being acquired by the Government of Bombay for 
•constructing residences for Government Officers and the acqmsition was objected 
to by the lessee of the land on the ground that the land \vas not being ta^n or made 
-available to the public at large and, therefore, the a<^uisition -syas not for a public 
purpose. When the matter ^vent up before the High Court Batchelor, J ., observed : 


“ General defintions are, I think 
make no attempt to define precisely 


rather to be avoided where the avoidance is possible, and I 
the extent of the phrase ‘public purpose’ in the lease ; it is 
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enough to say that, . in my opinion, the phrase, whatever else it may mean, must include a purpose, 
that is, an object or aim, in which the general interest of the community, as opposed to the particular 
interest of individuals, is directly and vitally concerned.” 

In that case what was being considered was a re-entry clause in a lease deed and 
not provisions of the Land Acquisition Act. That clause left it absolutely to the 
lessor, the East India Company to say whether the possession should be resumed 
by it if the land was required for a public purpose. It was in this context that 
the question whether the land was needed for a public purpose was considered. 
The argument before the Privy Council rested upon the view that there cannot be a 
‘ public purpose ’ in taking land if that land, when taken, is not in some way or 
other made available to the public at large. Rejecting it they held that the true 
view is that expressed by Batchelor, J., and observed : 

“ That being so, all that remains is to determine whether the purpose here is a puropse in which 
the general interest of the community is concerned. Prima facie the Government are good judges of 
that. They are not absolute Judges. They cannot say ‘ sic volo sicjebeo but at least a Court would 
not easily hold them to be wrong. But here, so far from holding them to be wrong, the whole of the 
learned Judges, who are thoroughly conversant with the conditions of Indian life, say that they are 
satisfied that the scheme is one which will redound to public benefit by helping the Government to 
maintain the efficiency of its servants. From such a conclusion their Lordships would be slow tO' 
differ, and upon its otvn statement it commends itself to their judgment ”, 

Mr. Pathak strongly relied on these observations and said that the Privy Council! 
have held that the matter is justiciable. It is enough to say that that was not a 
case under the Land Acquisition Act and, therefore, conclusiveness did not attach 
itself to the satisfaction of the Government that a particular purpose fell within, 
the concept of public purpose. 

Mr. Pathak then contended that the question as to the meaning to be giveni 
to the phrase ‘ public purpose ’ is not given conclusiveness by sub-section (3) of 
section 6. According to him, all that sub-section (3) of section 6 says is that the 
Government’s declaration that particular land is needed for a public purpose or a. 
company shall be conclusive and that it does not say that the Government is em- 
powered to define what is a public purpose and then say that the particular purpose 
falls within that definition. As already stated no attempt has been made in the- 
Act to define public purpose in a compendious way. Public purpose is bound to- 
vary with the times and the prevailing conditions in a given locality and, therefore, 
it would not be a practical proposition even to attempt a comprehensive definition 
of it. It is because of this that the Legislature has left it to the Government' to say- 
what is a public purpose and also to declare the need of a given land for a public- 
purpose 

It was contended on the basis of the decision of this Court in R.L. Arora v. The' 
State of U.P. & Others^, that the Courts have power to consider whether the purpose- 
for which land is being acquired is a public purpose. In that case land was being- 
acquired, as already stated, for a company and the real question which arose for 
consideration was, what is the meaning to be attached to the words useful to the- 
public” occurring in clause (b) of sub-section (i) of section 40 of the Act. The 
land was required by the company to enable it to establish its works and it was: 
contended before this Comrt that the products manufactured by the company will 
be useful to. the public in general and, therefore, the acquisition would be covered’, 
by clause (b) of sub-section (i) of section 40. Negativing this contention Wanchoo- 
J., who spoke for the Court observed : 

“ It is true that it is for the Government to be satisfied that the work to be constructed will be- 

useful to the public, ; but this does not mean that it is the Government which has the- 

right to interpret the words used in section 40 (l) (6) It is the Court -which has to- 

interpret what those words mean. After the Court has interpreted these words, it is the Government 
which has to carry out the object of sections 40 and 41 to its satifaction. The Government cannot, 
say that sections 40 and 41 mean this and further say that they are satisfied that the meaning they 
have given to the relevant words in these sections has been carried out in the terms of the agreement 
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■provided by. them The Groverament cannot both give meaning to the words and alsosay 

that th^ are satisfied on the meaning given by them. The meaning has to be given by the Court 

and it is only thereafter that the Government’s satisfaction may not be open to challenge 

We have already indicated what these words mean and if it plainly appears that the Government are 
satisfied as a result of giving some other meaning to the words, the satisfaction of the Government 
is of no use, for then they are not satisfied about what they should be satisfied. In the present case 
the Government seems to have taken a wrong view that so long as the product of the works is useful, 
to the public and so long as the public is entitled to go upon the words in the way of business, that is; 
all that is required by the relevant works in sections 40 and 41 ”, 

It was no doubt argued before the Court that the declaration made by the- 
Government under section 6 (i) that the land was needed for a company is conclusive- 
and, therefore, the question as to the actual purpose of the acquisition is not justi- 
ciable. This Court pointed out that section 6 (3) makes the declaration under 
section 6(1) conclusive evidence of the act that the land is needed for a public pur- 
pose or for a company and that as the declaration stated that the land was needed, 
for a company and that fact was not disputed by the parties, the provisions of 
section 6 (3) were of no assistance. We may point out that even according to. that 
decision conclusiveness attaches itself to the declaration that the land is required 
for a public purpose and, therefore, instead of assisting the petitioners it in fact 
assists the respondents. No doubt, in so far as an acquisition for a company is 
concerned Part VII requires that before a declaration under section 6 (i) is made the 
Government should be satisfied that the land is required for one of the two pur- 
poses set out in section 40 ( i ) of the Act. The Government can consent to the mak- 
ing of a declaration under section 6(1) after it is satisfied under section 41 about the 
fact that the land is required for a company for the purposes set out in clauses (a) 
and {b) of that section. But the declaration made thereafter is confined only to one 
matter and that is that the land is required for a company and nothing more. The 
question whether in fact the land is required by the company for the purposes 
set out in clauses (a) and (b) of section 40 (i) is not germane to the. declaration. 
No doubt the power of the Government to make a declaration with respect to an 
acquisition for a company is circumscribed and, therefore, the Government is- 
expected to exercise it with due regard to the limitation placed upon it. But it 
does not follow that sub-section (3) of section 6 makes the declaration conclusive 
evidence not only of the fact that the land is required for a company but also of 
the fact that the land is required by a company for a purpose specified in section 
40 (i) of the Act. The observations made by Wanchoo, J., therefore, do not assist 
the petitioners. 

Reliance was then placed on two decisions of this Court in which the meaning 
of the expression “ public purpose ” is considered. One is Babu Barkya Thakur v. 
The State of Bombay & others^. There this Court observed : 

“ It will thus be noticed that the expression ‘ public purpose ’ has been used in its generic sense 
of including any purpose in which even a fraction of the community may be interested or by which 
it may be benefited.” 

Later in the same judgment this Court pointed out that tvhere a large section of 
the community is concerned its tvelfare is a matter of public concern. The other 
is Pandit Jhandu Lai & others v. The State of Punjab & others-. There this Court 
has pointed out that the purpose of public utility referred to in sections 40 and 41 are- 
akin to the public purpose. 

No doubt in these decisions this Court stated what, broadly speaking, the 
expression ‘ public purpose ’ means. But in neither case the question arose for 
consideration as to whether the meaning to be given to the expression ‘ publie 
purpose, is justiciable. 

Now whether in a particular case the purpose for which land is needed is a 
public purpose or not is for the State Government to be satisfied about. If the 
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purpose for which the land is being acquired by the State is within the legislative 
competence of the State the declaration of the Government will be final subject, 
however, to one exception- That' exception is that if there is a colourable exercise 
of power the declaration will be open to challenge at the instance of the aggrieved 
party. The power, committed to the Government by the Act is a limited power in 
the sense that it can be exercised only where there is a public purpose, leaving aside 
for a moment the purpose of a company. Tf it appears that what the Government is 
• satisfied about is not a public purpose but a private purpose or no purpose at all 
•the action of the Government would be colourable as not being relatable to the 
power conferred upon it by the Act and its declaration will be a nullity. Subject 
to this exception the declaration of the Government will be final. 

A number of decisions were cited before us by the learned Advocate-General 
'fin support of the contention that the declaration of the Government is final. One 
’ of those decisions is Wijeyesekera v. Festing^. In that case dealing with Ceylon 
Ordinance No. 3 of 1876 (Acquisition of Land Ordinance, (Ceylon), 1876) which 
incidentally did not contain a provision similar to that of sub-section (3) of section 6, 
their Lordships observed : 

The whole frame of the Ordinance show that what the District Court is concerned with is the 
assessment of compensation but their Lordships do not deisre to rest their opinion that the decision of 
the Governor is final merely upon the question of the Court before which the question is raised. It 
appears to their Lordships that the decision of the Governor that the land is wanted for public pur- 
■p OSes is final, and was intended to be final, and could not be questioned in any Court.” 

‘There, the land was required for a road and the contention was that the Government 
•did not take the opinion of the Surveyor General as to its fitness for such purpose. 
On this ground it was contended that the Governor’s declaration could be ques- 
tioned. But this was negatived by the Privy Council. Following this decision in 
VadlapatlaSwyanarayanav. The Province of Madras^, a Full Bench of the Madras High 
•Court held that a declaration by the Provincial Government under section 6 (i) 
of the Act that certain lands were required for a public purpose is final and, where 
there is no charge against the Provincial Government that it had acted in fraud of 
•fits powers its action in directing the acquisition cannot be challenged in a Court 
of law. Similar view has been taken in 5a7nr«(frfjn v. Sub-Divisional 'Officer^ 
V. Gopalakrishna v. The Secretary, Board of Revenue, Madras^ ; S. Jagannadha Rao v. 
The State of Andhra Pradesh '^ ; Secretary of State in Council v. Akbar Ali^. Several 
■ other decisions to the same effect, some of them post-Constitution, were also men- 
tioned by the learned Advocate-General, which take the same view as in these 
•decisions. Not a single decision was, however, brought to our notice in which it 
has been held that the question as to what is a public purpose or whether it exists 
•can be enquired into by the Courts even in the absence of colourable exercise of 
•power, because section 6 (3) has become void under Article 13 (2) of the Constitu- 
tion. 

It was next contended that sub-section (3) of section 6 cannot stand in the way 
in a proceeding under Article 226 or under Article 32 of the Constitution and in 
support of this argument reliance was placed upon the decision in Chudalmuthu Pillai 
V. State & Another’’ Maharaja Luchmeswar Singh v. Chairman of the Darbhanga Munici- 
pality^ ; Rajendra Kumar Ruia v. Government of West Bengal^ ; Major S. Arian Singh 
V. State of Punjab’-”. In the first mentioned case it was contended that the order 
was actuated by mala fides and also that there were various irregularities in the 
;proceedings. As we have already indicated, if the declaration is vitiated by fraud, 
-then the declaration is itself bad and what is bad cannot be protected by sub-section 
■(3) of section 6. In the next case the act of the Court of Wards in handing over 
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the ward’s lands for a nominal consideration for a public purpose was challenged 
in a suit. The challenge was upheld by the Privy Council on the ground that law- 
ful possession could only be taken by the State in strict compliance with the provi- 
sions of the Land Acquisition Act. ■ The question raised here did not arise for consi- 
•deration in that case. In the other two cases the declaration was challenged under 
Article 226 and in both the cases the challenge failed. In the first of the two latter 
mentioned cases it failed on the ground that there was no fraud and in the second on 
the ground that the provisions of sub-section (3) of section 6 precluded the Court 
from challenging the validity of the declaration. None of tlrese cases, therefore, 
•supports the contention of the petitioners. 

Moreover we are not concerned here with the po'wers of the High Court under 
Article 226 but with those of this Court. It is said, however, that the bar created 
"by section 6 (3) would not stand in the way of this Court while dealing with a peti- 
tion under Article 32 and, therefore it is open to us to ascertain whether an acquisi- 
tion is for a public purpose or not. While it is true that the powers of this Court 
•cannot be taken away by any law which may hereafter be made unless the Constitu- 
tion itself is amended we are here faced with a provision of law which is a pre-Consti- 
tution law and which is protected by the Constitution — to the extent indicated in 
Article 31 (5) (a) and an attack on its validity on the ground that it infringes the 
right guaranteed by Article 19 (i) (/) has failed. Therefore, it is a good and valid 
law and the restriction placed by it on the powers of this Court under Article 32 
must operate. ■ 

Though we are of the opinion that the Courts are not entitled to go behind the 
•declaration of the Government to the effect that a particular purpose for which the 
land is being acquired is a public purpose we must emphasise that the declaration of 
the Government must be relatable to a public purpose as distinct from a purely 
private purpose. If the purpose for which the acquisition is being made is not 
relatable to public purpose then a question may well arise whether in making the 
•declaration there hsis been, on the part of the Government a fraud on the power 
•conferred upon it by the Act. In other words the question would then arise whether 
that declaration was merely a colourable exercise of the power conferred by the Act, 
;and, therefore, the declaraition is open to challenge at the instance of the party aggrie- 
■ved. To such a declaration the protection of section 6 (3) will not extend. For, the 
question whether a particular action Wcis the result of a fraud or not is always justici- 
able, provisions such as section 6 (3) notwithstanding. 

We were referred by the learned Advocate-General to a recent decision of the 
House of Lords in Smith v. East Elloe Rural District CounciD to which reference was 
made by the learned Advocate-General. In that case their Lordships were consider- 
ing the Acquisition of Land (Authorisation of Procedure) Act, 1946, (9 and 10 Geo. 
'6, c. 49), Sch. I, Pt. IV, paras. 15 & 16. Paragi'aph 15 (i) of Part IV, Sch. I to 
'.the Act provides as follows : 

“ If any person aggrieved by a compulsory purchase order desires to question the -validity thereof 

on the ground that the authorisation of compulsory purchse thereby granted is 

not empower^ to be granted under this Act he may, within si-K week from the date on 

which notice of the confirmation or making of the order is first published 

make an application to the High Court ” 

Paragraph 16 pro-vides as follows : 

“ Subject to the provisions of the last foregoing paragraph, a compulsory purchase order 

■shall not be questioned in any legal proceedings whatsoever ” 

The land having been made the subject of compulsory purchase the owner brought 
an action in which, among other things, a declaration tvas added that the order rvas 
made and confirmed wrongfully and in bad faith and that the clerk acted tvrongfully 
and in bad faith in procuring its order and confirmation. The House of Lords held 
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by majority that the action could not;prbceed except against the clerk for damages-- 
because the plain prohibition in paragraph 16 precluded the Court, challenging the- 
validity of the order. They also held that paragraph 15 gave no opportunity to a. 
person aggrieved to question the validity of a compulsory purchase order on the 
ground that it was made or confirmed in bad faith. As w'c have already said the 
condition for the exercise of the power by the State Government is the existence of 
a public purpose (or the purpose of a company) and if the Government makes, 
a declaration under section 6 (i) in fraud of the powers conferred upon it by. that 
section the satisfaction on which the declaration is made is not about a matter -with, 
respect to which it is required to be satisfied by the provision and, therefore, its 
declaration is open to challenge as being without any legal effect. We are not. 
prepared to go as far as the House of Lords in the above case. 

This brings us to the second argument advanced before us on behalf of the-- 
petitioners. The learned counsel contends that there could be no acquisition for a. 
public purpose unless the Government had made a contribution for the acquisition 
at public expense. According to him the acquisition in question was merely for the- 
benefit of a company and that the action of the Government was only a colourable 
exercise by it of its power to acquire land for a public purpose. The contention is- 
that before making a declaration under sub-section (i) of section 6 the Government 
ought to have taken a decision that it will contribute towards the acquisition. . In 
the case before us no such decision was taken by the Government till 29th September,. 
1961, that is, just one day after this writ petition was admitted by this Court and stay 
order issued by it. It is then said that the contribution of the Government towards 
the cost of acquisition being a very small fraction of the total probable cost of acquisi- 
" tion the inference must be that the acquisition was not even partly atpublice expense-, 
and, therefore, the declaration was a colourable exercise of the power conferred by 
law. Then it is said that not only does the declaration omit to state that the contribu- 
tion of the State towards the cost of acquisition was to be Rs. 100 only but also omits- 
to mention that what was decided was that the Government was to bear only a part 
of the cost of acquisition and not the whole of it. The notification is said to be thus, 
misleading and to create the impression that the entire cost of the acquisitiori is to. 
come out of the public exchequer. Finally it is contended that the establishment of 
an industry by a private party for manufacturing refrigeration equipment cannot fall 
within the meaning of the expression ‘ public purpose ’ . ' . ' 

It is no doubt true that the financial sanction for the contribution of Rs. 100 as^ 
part of the expenses for acquisition was accorded by the Finance Department on 
Qgth September, 1961. No doubt also that a day prior to the according of sanction, 
this petition had been admitted by this Court and a stay order issued. But from these- 
two circumstances it would not be reasonable to draw the inferenee that the declara- 
tion made by the Government was a colourable exercise of its power. The provisions 
of sub-section (i) of section 6, however, do not require that the notification made 
thereunder must set out the fact that the Government had decided to pay a part oT 
the expenses of acquisition or even to state the extent to which the.. Government is 
prepared to make a part contribution to the cost of acquisition. 

It is then contended that before the Governmen-t could spend any money from-. 
the public exchequer for acquiring land a provision has to be made in the budget 
and the absence of such provision would be a circumstance relevant for consideration.. 
It is sufficient to say that the absence of a provision in the budget in' respect of the 
^cost of acquisition, whole or part, cannot affect the validity of the declaration and that. 
if Government does spend some money without allotment in the budget, its expendi- 
ture may perhaps entitle the Accountant-General to raise an audit objection or 
may enable the Public Accounts Committee of the State Legislature to criticise the- 
Government. But that is all. Again, where the expenditure is of a small amount 
like Rs. 100 it may be possible for the_ Government to make payment fi-om Contin- 
gencies and thus avoid objections of this kind. Whatever that may be, these are not 
circumstances which -w'ould suffice to show that the declaration was colourable. It- 
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was stated at the Bar by the leai-ned Advocate-General that the entire scheme of- 
establishing a refrigeration factory in Punjab was examined at various stages and at 
different levels of Government as well as by different Ministries and it was then deci- 
ded to make a part contribution towards the cost of acquisition from public funds. 
As required by the Financial Rules the consent of the Finance Department had to be 
obtained for this purpose. This particular stage occupied considerable time and 
that is why there was a delay in according sanction. The statement of the learned 
Advocate-General was not challenged on behalf of the petitioners. Moreover the 
declaration under sub-section (i) of section 6 is clear on the point that the land is 
being acquired at public expense, and the provisions of sub-section (3) of section & 
preclude a Court from going behind such a declaration unless it is shown that the 
Government has in fact decided not to contribute any funds out of the public revenues 
for that purpose. For, if the Government had in fact taken a decision of that kind 
then the exercise of the power to make an acquisition would be open to challenge as 
being colourable. 

Then it is contended that the contribution by the State towards the cost of acquisi- 
tion must be substantial and not merely nominal or token as in this case. The argu- 
ment is that though the law permits acquisition for a public purpose to be made by 
the State by contributing only a part of the cost of acquisition that part cannot be a 
particle and in this connection reliance was placed on the decision in Frederick B. 
Ckatterton and Benjamin Webster Y. Joseph Arnold Cave^whichw&s followed in Ponniav. 
Secretary of State". In that latter case the High Court of Madras observed that. 

‘‘the Legislature, when they provided that a part of the compensation should be paid from’ 
public revenues, did not mean that this condition would be satisfied by payment of a particle, e. g., 
one anna in Rs. 5,985 

In that case land was being acquired for making a road between two villages 
in Ramnad District. A sum of Rs. 5,985 was required for the acquisition. Out 
of this amount only one anna was agreed to be contributed by the Government 
and it was contended on its behalf that this contribution satisfied the requirements 
of section 6 of the Act. It was also contended that the declaration made imdcr 
sub-section (i) of section 6 could not be challenged in view of the provisions of 
sub-section {3) of section 6 and reliance was placed on the decision in Wijeyesekara 
V. Festing^. According to the High Court the fact that Government’s share in 
the cost of acquisition being i /go, 000 part of the amount, there was no real and bona: 
fide compliance with the terms of the section and that this was an indication of the 
illusory character of the object for which the provisions of the Act -were being 
made use of. The High Court then referred to the decision in Chatterton’s 
case^ and pointed out that the House of Lords were averse to putting an interpreta- 
tion on the tvords “ or part thereof” occurring in the Dramatic Cop)Tight Act, (3 
and 4 William IV, c. 15) as would make a part to mean a particle. The High Court 
also referred to the decision in Maharaja Luchmeswar Singh’s case* and held that 
acquisition was a colourable exercise of the power conferred , by the Act. 

This decision was not followed by the same High Court in Senja Jfaicken v. 
Secretary of State^ where it was held that the State’s contribution of one anna out of 
Rs. 926-8-6 for acquiring land for a road, Rs. 926-7-6 having been contributed by 
the ryots, was sufficient compliance with section 6 (i) of the Act. Both these deci- 
sions came up for consideration in Vadlapatla Suryanaray ana's case^ and there Ponnaia's 
case^ was over-ruled and the view taken in Serja Naicken's case^ ■^vas approved. 

Chatterton's case* was a case of infringement of copyright where two plays had 
been adapted from a common source by the parties to the litigation. In that case it 
was accepted before the Court that the Dramatic Cop^Tight Act,protcctcd “ parts' ” 
of dramatic tvork and prohibited their use by persons other than the proprietor of the 
copyright. It tvas pointed out that in the case of ordinary copyright of published 
works the protection -was restricted only to the whole of the work and did not extend 
to portions of those works. The Dramatic CopsTight Act also contained a provision 
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directing that infringement of the copyright would entitle the proprietor to damages 
of not less than 40 shillings. ’ It was suggested that these differences indicated an 
intention to prevent the invasion of the dramatic copyright independently of the 
quantity or materiality of the portion of dialogue or dramatic incident proved to have 
been copied by another. Dealing with this argument Lord Hatherley observed : 

“Now it appears to me, my Lords, that this ar^ment goes much too far. As -was said by 
the.coimsel for the respondent, the appellant would wish to read the word ‘ part ’in the Dramatic 
Copyright Act as ‘ particle so that the crowing of the cock in ‘Hamlet’, or the introduction of a 
line in the dialogue, might be held to be an invasion of the copyright entitling plaintiff to 40 s. damages 
and consequently, as the law stood I believe at the time of the passing of the statute of 3 and 4 Will. 4 ,, 
to the costs of his action.” (Pages 491 - 492 ). 

Then after pointing out that while in the case of an ordinary copyright cf pub- 
lished works a fair use made by others would not amount to a wrong justifying an 
action at law, the position of dramatic performance is not the same, he observed : 

‘ ‘ They are not intended to be repeated by others or to be used in such a way as a book mey be 
used, but still the principle de minimis non curat lex applies to a supposed wrong in taking a part of dra- 
matic works, as well as in reproducing a part of a book.” (page 492 ). 

Finally he observed that the parts which were so taken were neither substantial 
nor material parts and as it was impossible to say that damage had accrued to the 
plaintiff from such taking, his action must fail. 

Lord O’Hagan observed : 

*' ‘ Part ’, as was obscr\'cd, is not necessarily the same as ‘ particle and there may be a aking 
so minute in its extent and so trifling in its nature as not to incur the statutory liability.” 

It is clear,, therefore, that the analogy of Chaiterton’s case^ cannot possibly apply 
to a case under the Act. As was pointed out in Senja Naicken's case^ : 

“ Admittedly both of the litigants had derived their compositions from a common source and 
it stands to reason that before you can compel a man to pay damages for stealing the product of your 
Tiiain, time and labour, you must be able to point out that any resemblance between his production- 
and yours is not, merely accidental but is a designed theft of the product of your brain. Otherwise 

one might go to the absurdity of objecting to a man using the same words though in a 

•different collocation as you have done.” 

With these observations we agree. 

Now, as regards Maharaja Luchmeswar Singh’s case^. The facts were these. The 
plaintiff’s land was under the management of the Court of Wards during his minority. ■ 
A notification under section 6 (i) of the Land Acquisition Act, 1870 was made "with, 
respect to certain land belonging to the plaintiff for being acquired by the Govern- 
ment at the expense of the Darbhanga Municipality for a public purpose, that is, 
construction of a public ghat or landing place in: the town of Darbhanga. But 
instead of complying with the provisions of the Land Acquisition Act and enquiring 
into the value of the land, the Collector who was the Chairman of the Municipality 
and also a representative of the Court of Wards took possession of the land and han- 
ded it over to the Municipality. The compensation paid to the plaintiff was Re. i, 
an amount agreed to by the > Mana,ger. The plaintiff, after attaining majority, 
instituted a suit for possession cf land and for mesne profits. His suit was dismissed 
by the Courts below and he preferred an appeal . before the Judicial Committee of 
the Privy Council. Allowing the appeal, their Lordsliips obsei-ved : 

“The offer and acceptance of the rupee was a colourable attempt to obtain a title under the 
Land Acquisition Act without paying for the land ” 

How this case could at all have any bearing upon the point tvhich arose for considera- 
tion in we fail to see. This case is also relied on before us on behalf 

of the petitioners and we have referred to it earlier in this Judgment. It has nothing 
whatsoever to do with the question of contribution by the State towards the cost of 
acquisition. 

We would like to add that the view taken in Senja Naicken’s case” has been follow- 
ed by the various High Courts in India, On the basis of the correctness of that 
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view the State Governments have been acquiring private properties all over the 
country by contributing only token amounts towards the cost of acquisition. Titles 
j to many such properties would be unsettled if we were now to take the view that 
‘ partly at public expense ’ means substantially at public expense. Therefore, on 
the principle of stare decisis the view taken in Senja Naickeii’s case^ should not be 
disturbed. We would, however, guard ourselves against being understood to say 
that a token contribution by tlie State towards the cost of acquisition will be sufficient 
compliance with the law in each and every case. Whether such contribution meets 
the requirements of the law would depend upon the facts of every case. Indeed the 
fact that the State’s contribution is nominal may well indicate, in particular cfi-cum- 
stances, that the action of the State was a colourable exercise of power. In our 
opinion ‘ part ’ does not necessarily mean a substantial part and that it will be open 
to the Court in every case which comes up before it to examine whether the contribu- 
tion made by the State satisfies the' requirement of the law. In this case we are 
satisfied that it satisfies the requirement of law. What is next to be considered is 
whether the acquisition was only for a company because the compensation was to 
come almost entirely out of its coffers and, therefore, it was in reality for a private 
purpose as opposed to public purpose. In other words, the question is ^vhethe^ there 
was on the part of the Government a colourable exercise of power. Elaborating the 
point it is said that the establishment of a factory for manufacturing refrigeration 
equipment is nothing but an ordinary commercial venture and can by no stretch of 
imagination fall within the well-accepted meaning of the expression ‘ public purpose 
that even if it were to fall within that expression the factory is to be established not 
by the Government, nor by Government participation but solely by the respondent 
No. 6, a public limited concern and that, therefore, the concern could acquire land 
for such a purpose only after complying with the provisions of Part VII and that the 
use of the provisions of section 6 ( i ) is merely a colourable device to enable the respon- 
dent No. 6 to do something, which, imder the terms of section 6 (i), could not be 
done. 

“ Public Purpose” as explained by tliis Court in Baba Barkaya Thakufs case- 
means a purpose which is beneficial to the community. But whether a particular 
purpose is beneficial or is likely to be beneficial to the community or not is a matter 
primarily for tlie satisfaction of the State Government. In the notification under 
section 6 (i) it has been stated that the land is being acquired for a public purpose, 
namely, for setting up a factory for manufacturing various ranges of refrigeration 
compressors and ancillary equipment. It was vehemently argued before us that 
manufacture of refrigeration equipment cannot be regarded as beneficial to the 
community in the real sense of the ^vord and that such equipment ■will at the most 
enable articles of luxury to be produced. But the State Government has taken the 
yiew that the manufacture of these articles is for the benefit of the community. No 
materials have been placed before us from which we could infer that the view of the 
Government is perverse or that its action based on it constitutes a fraud on its power 
to acquire land or is a colourable exercise by it of such potvcr. 

Further, the notification itself sets out the purpose for which tlie land is being 
acquired. That purpose, if we may recall, is to set up a factory for the manufacture 
of refrigeration compressors and ancillary equipment. The importance of this 
undertaking to a State such as the Punjab which has a surplus of fruit, dairy products- 
etc., the general effect of the establishment of this factory on foreign exchange resour- 
ces, spread of education, relieving the pressure on unemployment etc., have been sc- 
out in the affidavit of the respondent and tlrcir substance appears in the earlier part 
of this judgment. The affida'vits ha've not been controverted and we have, therefore, 
no hesitation in acting upon them. 

On the face of it, therefore, bringing into existence a factory of this kind would 
be a purpose beneficial to the public even though that is a private ventinre. As has 
already been pointed out, facilities for providing refrigeration are regarded in modem 
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times as public utilities. All. the greater reason, therefore, that -a factory wliicK 
manufactures essential equipment for establishing public utilities must be regarded 
as an undertaking carrying out a public purpose. It is well established in the United . 
States of America that the po^ver of eminent domain can be exercised for establishing 
public utilities. Such a power could, therefore, be exercised for establishing a factory 
for manufacturing equipment upon which a public utility depends. It is, therefore, 
clear that quite apart from the provisions of sub-section (3) of section 6 the notification 
of the State Government under section 6 cannot be successfully challenged on the 
ground that the obj'ect of the acquisition is not to carry out a public purpose. We 
cannot, therefore, accept the petitioner’s contention that the action of the Govern- 
ment in making the notification under sub-section (i) of section 6 was a colourable 
exercise of the pofwer conferred by the Act. 

The next argument to be considered is whether there has been a discrimination 
against the petitioners. They claim that as they intend to establish a factory for 
manufactming paper which is also an article useful to the community , they are as 
good an industrial concern as the respondent No. 6 and the State Government in 
taking away land from them and giving it to respondent No. 6 is practising discrimi- 
nation against them. 

In the first place it is denied on behalf of the respondent that the petitioners arc 
going to establish a paper factory. It is not disputed that no new factory can be 
established without obtaining a licence from the appropriate authority under the 
Industries Development and Regulation Act, 1951 and that the petitioners do not 
hold any licence of this kind. According to the petitioners, however, they had 
entered into an agreement with the firm of Messrs. R. S. Madhoram & Sons for 
establishing such a factory and that in collaboration ■with them they propose to 
establish a factory on the lands which are now being acquired. It is true that a 
licence for erecting a paper factory was granted to Messrs. R. S. Madhoram & Sons 
but the location of that factory is to be in Uttar Pradesh and not in the State of 
Punjab. Without, therefore, obtaining the approval of the appropriate authority 
the location of the factory could not be shifted to the land in question which, as 
already stated, is situate in the State of Punjab. Moreover this licence has since 
been cancelled on the ground that Messrs. R. S. Madhoram & Sons have taken no 
steps_ so far for establishing a paper factory. It is necessary to mention that the 
petitioners allege that this cancellation was procured by the respondents with the 
object of impeding the present petitioners. With that, however, we need not con- 
cern ourselves because that licence as it stood on the date of the petitions did not 
entitle Messrs. R. S. Madhoram & Sons. to establish a factory in the State of Punjab. 

Apart from that it is always open to the State to fix priorities amongst public 
utilities of different kinds, bearing in mind the needs of the State, the existing facili- 
ties and other relevant factors.. In the State like the Punjab whei'e there is a large 
surplus of fruit and dairy products there is need for preserving it. There are already 
in existence a number of cold storages in that State. . The Government \vould, 
therefore, be acting reasonably in giving priority to a factory for manufacturing 
refrigeration equipment which would be available for replacement in these storages 
and which would also be available for equipping hew cold storages. 

Apart from this it is for the State Government to say which particular industry 
may be regarded as_ beneficial to the public and to decide that its establishment 
would serve a public pimpose. No question of discrimination would, therefore, 
arise merely by reason of the fact that Government has declared that the establish- 
ment of a particular industry is a public purpose. The challenge to the notification 
based on Article 14 of the Constitution must, therefore, fail. 

It is the last and final contention of the petitioners in these petitions that the 
notifications under sections 4 and 6 cannot be made simultaneously and that since . 
both the notifications were published in the Gazette of the same date, that is, 25th 
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August, 1961, the provisions of law have not been complied with. The argument is 
that the Act takes away from a person his inherent right to hold and enjoy that pro" 
perty and, therefore, the exercise of the statutory power by the State to take awav 
such property for a public purpose by paying compensation must be subject to the 
meticulous observance of every provision of law entitling it to make the acquisition. 
It is pointed out that under sub-section ( r ) of section 4 the Government has first 
to notify that a particular land “ is likely to be needed for a public purpose.” There- 
.after under section 5-A a person interested in the land has a right to object to the 
acquisition and the whole question has to be finally considered and decided by the 
Government after hearing such person. It is only thereafter that in a normal 
■case the Government is entitled to make a notification under sub-section (i) of 
■section .6 declaring that it is satisfied “ after considering the report, if any, made 
under section 5-A, sub-section (2) ” that the land is required for a public purpose. 
This is the sequence in which the notifications have to be made. The reason why 
the sequence has to be followed is to make it clear that the Government has apphed 
its mind to all the relevant facts and then come to a decision or arrived at its satis- 
faction even in a case where the provisions of section 5-A need not be complied with. 
Undoubtedly the law requires that notification under sub-section (i) of section 6 
must be made only after the Government is satisfied that a particular land is required 
for a public purpose. Undoubtedly also where the Government has not directed 
under sub-section (4) of section 1 7 that the provisions of section 5-A need not be 
■complied with the two notifications, that is, under sub-section (i) of section 4 and 
•sub-section (i) of section 6 cannot be made simultaneously. But it seems to us that 
where there is an emergency by reason of which the State Government directs under 
sub-section ‘(4) of section 17 of the Act that the provisions of section 5-A need not 
be complied with, the whole matter, that is, the actual requirement of the land for a 
public purpose must necessarily have been considered at the earliest stage itself 
that is when it was decided that compliance with the provisions of section 5-A be 
■dispensed with. It is, therefore, difficult to see why the two notifications cannot 
m such a case, be made simultaneously. A notification under sub-section (i) of 
■section 4 is a condition precedent to the making of notification under sub-section 
(i) of section 6. If the Government, therefore, takes a decision to make such a 
■notification and, thereafter, takes two further decisions, that is, to dispense with 
'Compliance with the provisions of section 5-A and also to declare that the land 
comprised in the notification is in fact needed for a public purpose, there is no de- 
parture from any provision of the law even though the two notifications^ are pub- 
lished on the same day. In the case before us the preliminary declaration under 
■section 4 (r) was made on i8th August, 1961 and a declaration as to the satisfaction 
•of the' Government on igtlr August, 1961 though both of them were published in 
■the Gazette of 25th August, 1961. The preliminary declaration as well as the 
subsequent declaration are both required by law to be published in the Official 
'Gazette. But the law does not make the prior publication of notification under 
sub-section (i) of section 4 a condition precedent to the publication of a notification 
' under sub-section (i) of section 6. Where acquisition is being made after following 
•the normal procedure the notification under the latter section will necessarily have 
to be published subsequent to the notification under the former section becanse in 
such a case the observance of procedure under section 5-A is interposed between 
the two notifications. But where section 5-A is not in the way there is no irregula- 
rity in publishing those notifications on the same day. The serial numbers of the 
notifications are No. 5809/4 IB (I)/6i/i8755 dated i8th August, 1961 and 5809-4 
IB (I)/6i/i876o dated 19th August, 1961 and it would appear from them that the 
preliminary notification did in fact precede the final declaration. 

These wei'e tlae only objections raised before us and as everyone of them has 
failed the petitions must be dismissed. We accordingly dismiss them with costs. 
As, horvever, all petitions were heard together there will be only one hearing fee. 

Subba Rao, J.— I have perused the judgment prepared fay my learned brother, 
Mudholkar, J., With great respect, I cannot agree. 
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The facts are fully stated by my learned brother and they need not be restated 
except to the extent relevant to the question I propose to consider. 

About she acres of land purchased by the petitioners in Writ Petition No. 246 
of 1961 for a sum ofRs. 4,60,000 in February, 1961 is situate in village Meola MahV 

District Gargaon. On 25th August^ 1961 the Governor 
ol Punjab published a notification, dated i8th August, 1961 in the Official Gazette 
under section 4 of the Land Acquisition Act, 1894, hereinafter called the Act to 
the effect that the said land ivas likely to be needed by the Government at public 
expense for a public purpose, namely, for setting up a factory for manufacturing 
various ranges of refrigeration compressors and ancillary equipment. Under 
section 17 of the Act the appropriate Government directed that the provisions of 
section 5-A will not apply to the said acquisition. On the same day, another notifi- 
section 6 of the Act dated 19th August, 1961 was published to the effect 
P was ptisfied that the land specified therein was re- 

public expense for the said purpose.; On 29th Sep- 
the rrnrnnE* nf overnment of Punjab sanctioned' an expense of Rs. 100 for 

i?mSn^ n. '^^lidity of the said notification 

is qu^tioned on various grounds. But as I am in favour of the petitioners on the 

eJSS m°v Act. ! So n °t p“p„”e t» 

ofScctio 76 T.) of X S r°e^I 7 ““°" P" 

aaer consideri^ the rep^rTTf a 7 made ^PP.'oPt'dte Government is satisfied 

is needed for a public Sse or fora (2), that any particular land 

signature of Secretai/to^sTch shah be made to that effect under the 

01 ecretary to such Government or of some officer duly authorized to certify its order.: 

such property is tolie^paid'^by^rComnMv^r^^i? unless the compensation to be awarded fo 
controlled or managed^by a local autlwrity.” ^ of public revenues or some fund 

fo?lVuSk SrSse^o^r ^ particular land is needed 

the issuance of Lch a declarSi?n^%ir the Proviso imposes a condition on 
shall be made unless th^n condition is that no such declaration 

construction of this nrnx/i’cirsrv ; • the publifc revenues. . A reasonable 

of an acquisition for^ mmn^ um^uenced by decisions would be that- in the case , 
pany, and in the case of an compensation will be paid by the com- 

pay'ihe whde or a sutatS?^ the WerLent will 

The underlying obiect of thn s^r? compensapon out of public revenues, 

against abuS of pS A snhsL ? f = it is to provide for a safeguard 

a guarantee that the acquisitiL i^for “ ordinarily 

terms of the section are satisfied if tho ann ^ P^^pose. But it is argued that the 

sum, say a pie, even thouvh tho t t PP^°Pt^^te Government contributes a nominal 
This inLpr^taCn wo jLd^ 

acquire the land of A for B for a declarf.d^°*^w”^^^' results. The Government may 
the estimated compensation of sav Rs^f purpose, contributing a pie towards :• 
Legislature, it ivould not W ’iSs^d’a -■ ^^tention of the 

pensation, for that provision wnnhd ^ condition of payment of part of the com- 
been intended. Therefore a reatm serve the purpose for which it must li^ve 
" wholly or partly.” The Pmvlcrf ^ umaning should be given to the expression 
the company or, wholly or pardy ?r ^°°tpensation . shall be . paid by 

tliese two modes of payment suevesfo tl ^ revenues. A contrast hetwf n 

must come out of the company’s coffer^^a compensation 

reasonable part of it should rr^m^ frl other case the whole or some 

assumption that practically no comnJ” pubhc revenues. This idea excludes the 
The juxtaposition of the words need 'come out of public revenues, 

them emphasize the same idea It « •11^°^ partly” and the disjunctive beWeen 
sliall conti-ibute rupees one lakli of one n,V '^^°''g''oous to say that public revpue 

ne pie. The payment of a part of a compensa- 


57 


II] SOMAWANTI V. STATE OF PUNJAB {Suhba Rao, J.): 

tion must have some rational relation to the compensation payable in respect of 
the acquisition for a public purpose. So construed “ part ” can only mean a sub- 
stantial part -of the estimated compensation. There, cannot be an exhaustive defini- 
tion of the words “ substantial part of the compensation.” What is substantial 
part of a compensation depends upon the facts of each case, the estimate of the 
compensation and other relevant circumstances. While a Court will not go meti- 
culously into the question to strike a balance bet^veen a part and a whole, it will 
certainly bein a position to ascertain broadly whether in a particular case the 
amount contributed by the Government towards compensation is so illusory that 
it cannot conceivably be a substantial part of the consideration. There is some 
conflict of view on this question. The House of Lords in Frederick B. Chatterion v. 
Cave^, defined the word “ part ” in the context of the provisions of the Dramatic 
Copyright Act. The words in the statute were “ production or any part thereof.” 
The plaintiffs therein were the proprietors of a drama called “ The Wandering Jew” 
and it was alleged that the defendant produced a drama on the same subject. It 
was found that the drama of the defendant was not, except in respect of two scenes 
or points, a copy from, or a colourable imitation of, the drama of the plaintiffs. 
In that context the House of Lords construed the relevant "words “ production or 
any part thereof.” Lord O’Hagan observed : 

“ ‘ Part ’, as was observed, is not necessarily the same as “ particle ”, and there may be a taking 
so minute in its extent and so trifling in its nature as not to incur the statutable liability.” 

This decision may not be directly in point, but the construction placed upon the 
expression ” part ” is of general application. In the context of that statute, the 
Court found that the Legislature clearly intended by the words “ any part ” a 
real substantial part. A Division Bench of the Madras High Court, consisting of 
Spencer and Ramesam, JJ., directly considered this point in Ponnaia v. Secretary of 
Stated There, a total sum of Rs. 5,985 was required for the acquisition of the pro- 
perty of the appellant therein and the Government contributed from Provincial 
revenues an amount of one anna towai-ds that compensation. The learned Judges 
held that it was an indication of the illusory character of the object for which the 
provisions of the Act had been made use of. Adverting to the argument that any 
small contribution by the Government would satisfy the requirement of section 6 
of the Act, Ramesam, J., observed at page 1100 : 

“ We think that the Legislature, when they passed^ the Land Acquisition Act, did not intend that 
owners should be deprived of their ownership by a mere device of private persons employing the Act 
for private ends or for the gratification of private spite or malice.” 

These are weighty observations of a Judge of great experience who was also the 
Government Pleader before he became a Judge of the Madras High Court. The 
observations also indicate the statutory object in insisting on a substantial contribu- 
tion from public revenues, for a strict insistence thereon would prevent to a large 
extent the abuse of power under the Act. But unfortunately the correctness of 
this decision was not accepted by another Division Bench of the same High Court, 
consisting of Odgers and Madhavan Nair, JJ., in Senja Naicken v. Secretary of State for 
India^. I have carefully gone through the judgment in that case, and, with great 
respect to the learned Judges, I cannot see any acceptable reasons for departing^ 
fi'om the earlier view of the same Court. Odgers, J., concentrated his criticism 
of the earlier judgment more on tire reliance by the earlier Bench on the decision 
of the House of Lords than on the intrinsic merits of the decision itself. It is true that 
the learned Judges in the earlier decision relied upon the observations of the House 
of Lords, but that was only in support of their conclusion why the expression “ part ” 
should not be understood as a particle. But the main reason they gave was that, 
ha"ving regard to the object of that Proviso, the Legislature inusiiigtheword “ part 
could have only meant a substantial part or otherwise the object would be defeated 
and the abuse of power which it intended to prevent could easUy be perpetrated 
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under the colour, of the Act. The second reason given by .Odgers, J., was stated 
by the learned Judge thus at page 314 . 

“ I invited the learned advocate for the appellant to say where a “ particle ” would end and 
■“ part ” begin of this sum of Rs. 600. It is true an anna is a very small part of Rs. 600. But neverthe- 
less it is a part.” 

This adherence to the strict letter in complete disregard of the spirit of the section 
■certainly defeats the purpose of the legislation. The word “ partly ” in the Proviso 
should be construed in the setting in which it is used and not in vacuum, as the 
learned Judge sought to do. The third reason the learned Judge gives for his 
•conclusion was stated at page 315 thus : 

“ Suppose on appeal the compensation had been enhanced. . There is no doubt the Government 
■would have to defray the extra sum out of the public revenues and having once undertaken the acqui- 
sition they could not call on the constituents again.” 

This comment again, in my view, is beside the point. It is not the duty of the 
■Government to meticulously fix a figure ; it may agree to bear a definite proportion 
of the compensation that may ultimately be awarded to a claimant and in that 
event subsequent variations by hierarchy of tribunals would not cause any difficulty, 
for the proportion would attach itself to the varying figure^. That apart, it need 
not be a particular fraction of the compensation ultimately awarded. If the Govern- 
ment agrees to contribute a substantial part of the estimated compensation that 
would meet the requirements of the section. The other learned Judge, Madhavan 
Nair, J., in substance agreed with the judgment of Odgers, J., and did not disclose 
any additional reasons for differing from the decision of the earlier Bench. In 
my view, the decision in Senja Naicken v. Secretary of Siate^, is not correct. These 
two were considered by a Full Bench of the Madras High Court in Suryanarayana v. 
Province of Madras'^'. There Sir Lionel Leach, C.J., delivering the judgment of 
the Full Bench, noticed the judgment of the division Bench in Potinaia v. Secretary 
of State^, and the criticism offered on the judgment by the later Division Bench in 
■Senja Maicken v. Secretary of State^ and observed : 

” We are in entire agreement with this criticism.” 

Then the learned Chief Justice proceeded to observe ; 

“ In interpreting the Proviso we can only have regard to the words used and, in our judgment, 
it is sufficient compliance with the Proviso if any part of the compensation is paid out of public 
fimds. One anna is a part of the compensation. It is true it is a small part, but it is nevertheless a' 
part.” 

This literal interpretation of the word " part ” de hors the setting in which that 
word appears in the section, in my view, makes the condition imposed on the exer- 
cise of the jurisdiction by the Government meaningless and also attributes to the 
Legislatmre an intention to impose a purposeless and ineffective formality. For 
the reasons already given, I cannot accept the correctness of this judgment. I, 
therefore, hold that unless the Government agrees to contribute a substantial part 
of the compensation, depending upon the circumstances of each case, the condition 
imposed by the Proviso on the exercise by the appropriate Government of its juris- 
diction is not complied with. In the instant case it is impossible to say that a sum 
of Rs. 100 out of an estimated compensation which may go even beyond Rs. 4,00,000 
is in any sense of the term a substantial part of the said compensation. The Govern- 
ment has clearly broken the condition and, therefore, it has no jurisdiction to issue 
the declaration under section 6 of the Act. 

In this view it is not necessary to express my opinion on the other questions 
raised in this case. 

In the result the said notification is quashed and respondents i to 5 are hereby 
prohibited from giving effect to the said notification and taking any proceedings 
thereunder. 
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It is common case that the order in Writ Petition No. 246 of 1 961 would govern 
Writ Petitions Nos. 247 and 248 of 1 961 also. A similar order will issue in these two 
petitions also. The respondents will pay the costs of the petitioners in all the 
petitions. 

Order of the Court ; — In view of the majority opinion the Court 
•dismissed the Writ Petitions ^vith costs. There will be one set of hearing fee. 

V.S. Petitions dismissed- 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 


Present ; — B.P. SinHa, Chief Justice, K. Subba Rao, N. Rajagopala 
Ayyangar, J.R. Mudholkar and T.L. Venkatarama Aiyar, JJ. 

Dr. Indramani Pyarelal Gupta and others . . Appellants* 


V. 

W.R. Natu and others 

The East India Cotton Association, Ltd. 


Respondents. 

Intervener. 


Forward Markets Regulation Act (LXXdV of 1952), sections 4., it and la — Functions of the Forward 
Markets Commission — To perform duties and exercise powers assigned ‘ By or under the Act ’ — Scope of the powers. 

The East India Cotton Association is an association which has been recognised by the Central 
< 3 ovemtnent under section 6 of the Act. The three appellants are members of the Association carr^'ing 
on business in partnership and they had entered into “ hedge contract ” in respect of cotton with 
other members of the Association. In 1955 the Government apprehending that the Forward Market 
in cotton was heading for a crisis directed the Association to suspend its business temporarily and 
■subsequently followed by action under powers conferred on them by section 12 of the Act and 
■made new Dye-law in substitution of bye-law 52-AA. The Forward Markets Commission took 
action under the powers vested under them under the new bye-law 52-AA and intimated to the 
Association that the continuation of trading in certain t-ypes of forward contracts in cotton including 
that known as “ hedge contracts ” was ‘ detrimental to the interest of the trade and the public interest 
and to the larger interests of the economy of India ’ and directed these contracts to be closed out to 
be settled at prices feed in its notification. The notification was attacked on the grounds that it 
was ultra vires for the reason that bye-law 52-AA as amended was invalid, and that the bye-law 
•could not act retrospectively. 

So far as the terms of clause (/) of section 4 of the Act are concerned, there is no limitation 
upon the nature of the power that might be conferred except, of course, that which might flow from 
its having to be o e in relation to the regulation of forward-trading in goods which the Act is designed 
to effectuate. Whether it is legally competent to vest a particular power in a statutory body, 
and in regard to this the proper rule of interpretation would be that unless the nature of the power 
is such as to be incompatible with the purpose for which the body is created, or unless the parti- 
cular power is contra-indicated by any specific provision of the enactment bringing the body into 
■existence, any power which would further the provisions of the Act could be legally conferred on 
it. Judged by this test it would be obvious that the power conferred by the bye-law is one which 
uould be validly vested in the Commission. 

The meaning of the word “ under the Act” is well known. “ By” an Act would mean by a 
provision directly enacted in the statute in question and which is gatherable from its express language 
or by necessary implication therefrom. The words “ under the Act ” would, in that context, signify 
what is not directly to be found in the statute itself but is conferred or imposed by virtue of powers 
enabling this to be done ; in other words, bye-laws made by a subordinate law-making authority 
which is empowered to do so by the parent Act. The distinction is thus between what is directly done 
by the enactment and what is done indirectly by rule-making authorities which are vested with powers 
an that behalf by the Act. 

That in such a sense bye-laws would be subordinate-legislation “ under the Act ” is clear from 
.the terms of sections n and 12 themselves. 

There was no incompetency in the Forward Markets Commission being the recipient of the power 
which was conferred upon them by bye-law 52-AA as amended. 

Apart from the amended bye-law occurring in the group of existing bye-laws making provision 
for emergencies to which sub-clause (0) of section 1 1 (2) refers, there is no dispute that there was w 
emergency in the fortvard market and that the impugned bye-law was framed to meet such a contm- 
gency. The method by which the emergency was resolved by the impugned bye-law (viz., by closmg 
out subsisting contract) was the usual method employed for the purpose^ If therefore the bye-iaw 
■\vas a provision for an emergency within section ii (2) (0), Aen it would seem to follow for the 
resolution of that emergency, every one of the matters which could be included in such byc-Iaws 
■would be attracted to it. 


*Civil Appeal No. log of 1957. 


nth April, 1962. 
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Bye-law'52-AA is well within the bye-law making power tmder section 1 1 of the Act and there- 
fore within , section 12. , , • v ■ 

Per Subba Rao, J., coMra. : — ^The duties and powers that may be assigned to the Commission- 
under clause (/) can be only supervisory or advisory functions other than those mentioned in 
clauses (a) to (e). The power conferred on the Commission under the bye-law made by the Govern- 
ment to close out contracts and thus terminate the contracts is neither an advisory nor a supervisory 
pov/er, and, therefore, the Commission cannot legally exercise the same. 

The non-mention of bye-laws in clause (/) is not because of any accidental omission but a de- 
liberate one, because of the incongruity of an assignment of a fmction to the Commission under a 
bye-law. “ By this Act ” applies to powers assigned proprio xAgore by the provision of the Act ; 
“ under this Act ” applies to an assignment niadc in exercise of an express'power conferred under the 
provisions of the Act and “ may be prescribed ” takes in an assignment made in exercise of a power 
conferred under a rule. This constructio gives a natural meaning to the plain words used in the 
section and avoids stretching the language of a statutory provision to save an illegal bye-law. 

Appeal by Special Leave from the Judgment and Order dated the ist March’’ 
1956, of the Bombay High Court, in Appeal No. 20 of 1956. 

G,S. Pathak, Senior Advocate (IC.H. Bhabha, H.M. Vakeel and I.N. Shroff, 
Advocates with him), for Appellants. 

C.K. Daphtary, Solicitor-General of India {B.K. Khanna and P.D. Menom- 
Advocates with him), for Respondents. 

C.K. Daphtary, Solicitor-General of India (iS’.jV. Andley, Rameshwar Nath and. 
P.L. Vohra, Advocates Mjs. Rajinder Narain & Co., with him), for Intervener. 

The Court delivered the following Judgments — 

Rajagopala Ayyangar, J. (on behalf of the majority) . — This is an appeal by Special 
Leave from the judgment of a Division Bench of the Bombay High Court affirming 
the judgment of a learned Single Judge whereby a petition filed under Article 226* 
of the Constitution by the appellants was dismissed. By their petition the appel- 
lants challenged the validity of a notification issued by the Forward Markets Com- 
mission — a statutory body created by the Forward Markets Regulation Act, 1952 
(LXXIV of 1952) (hereinafter referred to as the Act) to the authorities of the- 
East India Cotton Association, Bombay (which will be referred to as the Association)' 
intimating to them that the continuation of trading in certain types of forward, 
contracts in cotton including thatkno^vn as “ hedge contracts ” was “ detrimental, 
to the interest of the trade and the public interest and to the larger interests of the 
economy of India ” and directed these contracts to be closed out, to be settled at 
prices fixed in tire notification. 

It is necessary to set out briefly certain facts in order to appreciate the points,’- 
raised by the appeal. The East India Cotton Association is an “ association ’ 
which has been recognised by the Central Government under section 6 of the Act. 
The three appeflants are members of the Association carrying on business in partner- 
ship. The appellants, had, prior to December, 1955, entered into “ hedge contracts 
in respect of cotton with other members of the Association for settlements in Feb- 
ruary and May, 1 956. There was no dispute that these contracts were in accord- 
ance, with the bye-laws of the Association as they stood at the date when the con- 
tracts were entered into. The terms and conditions of forward contracts in cotton- 
including “ hedge contracts ”, and the manner of their implementation, were 
governed by the provisions contained in certain bye-laws of the Association and. 
of these that relevant to the consideration of the matters in this appeal was bye- 
law 52-AA which on the date when the appellants entered into their contracts- 
fan as follows 

■ , - f‘ 52-AA. (i) Whether ornot the prices at which the cotton may be bought or sold are at any- 

time controlled under the provisions of the Essential Commodities Act, 1955, if the Textile Commis- 
sioner with the concurrence of the Fonvard Markets Commission and after consultation with the 
Chairman (of the Board), be of opinion that the continuation of hedge trading is likely to result in. 

, a situation detrimental to the larger interest of the economy of India and so informs the Boaird, the 
Board shall forthwith cause a notice to be posted on the Notice Board to that effect and on the posting- 
of such notice and notwithstanding anything .to the contrary contained in these bye-laws or in any 
hedge or on, call contract made subject to these Bye-laws, the following provisions shall take effect. 
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(2) Every hedge contract and every on call contract in so far as the cotton is uncalled there- 
rmder or m so far as the price has not been fixed thereunder entered into between a member and a 
member or betiveen a member and a non-member then outstanding shall be deemed closed out at 
■such rate, appropriate to such contract as shall be fixed by the Textile Commissioner and the provisions 
of clauses (3), (4) and (6) of bye-law 52-A' in so far as they apply tojhedge and on call contracts, shall 
■apply as if they formed part of this Bye-law. After the affixation of the said Notice on the Notice 
Board trading in hedge and on call contracts shall be prohibited until the Textile Commissioner with 
the concurrence of the Forward Markets Commission and after consultation with the Chairman, 
permits resumption.” 

Towards the end of 1955 the Chairman of the Association appears to have 
apprehended that the Forward Market in cotton was heading for a crisis which was 
in part due to the transacting of unbridled option business, which though prohibited 
by the Act and also by the bye-laws of the Association was nevertheless indulged in 
on a large scale. The Chairman brought this situation to the notice of the members 
•of the Board of the Association at a meeting held on 1 6th December, 1955 and sugges- 
ted that they should give serious thought to this vital problem. It may be mentioned 
that the Government also were anxiously considering the steps to be taken to solve or 
■avert the crisis. The action which the Government took in this matter is reflected in 
a notification issued by them on 23rd December, 1955 by which in exercise of the 
powers conferred on them by section 14 of the Act they directed the Association to 
■suspend its business in Indian cotton hedge contracts for delivery in February, 1956 
and May, 1 956 for a period of 7 days with effect from the date of the notification. 
The situation did not apparently improve as a result of this temporary suspension so 
that before the expiry of the week, action under the same provision was again taken 
under a notification, dated 30th December, 1955 by which the period of 7 days was 
extended by a further period of 7 days, i.e., till 6th January, 1956. A meeting of the 
Board of Association was held on 6th January, 1 956, i.e., the day on which the suspen- 
sion of forward business expired when the following resolution was unanimously 
passed : — 

“ In view of the suspension of fonvard trading by Government the Board hereby resolves under 
bye-law 52 that an emergency has arisen or exists and prohibits xmtil further notice, subject to the 
concurrence of the Fonvard Markets Commission as from Saturday the 7th January, 1956 trading 
in hedge contracts for February and May, 1956 deliveries above a maximum rate of Rs. 700 per- 
candy.” 

Thereupon a suit (numbered as suit 2/1956) was filed by a member of the Associ- 
ation as representing himself and all other members, on the Original Side of the 
High Court, Bombay, against the ./fesociation and its Board, challenging the validity 
of the notification of Government suspending forward trading, as also of the 
resolution of the Board, just now extracted. An application for the grant of interim 
■stay was made for restraining the Board from giving effect to its resolution but 
this was refused by the learned trial Judge and an appeal was filed against the 


refusal. 


While things were in this state the Central Government, in exercise of the powers 
conferred on them by section 1 2 of the Act, made a new bye-law which was published 
in a Gazette of India Extraordinary, dated 21st January, 1956 in substitution of bye- 
law 52-AA set out earlier. The new bye-la^v ran : 

“ 52-.AA. (i) Whether or not prices at which cotton may be bought or sold are at any time 

■controlled under the provisions of the Essential Commodities Act, 1955, ifthcFprrvard Markets Com- 
mission is of the opinion that continuation of trading in hedge contracts for any delivery or deliveries 
is detrimental to the interest of the trading or the public interest or to the larger interests of the eco- 
nomy of India and so notifies the Chairman, then notwithstanding anything to the contrarj- contained 
in these bye-laws or in any hedge or on call contract made subject to these bye-laws the following 
provisions shall take effect. 


(2) Every hedge coi tract and every on call contract in so far as the cotton is uncalled there- 
under or in so far as the price has not been fixed thereunder and relating to the delivery or deliveries 
notified under clause (i) entered into between a member and a member or betiveen a member and 
a non-member then outstanding shall be deemed closed out at such rate appropriate to such contract 
and with effect from such date as shall be fixed by the Fonvard Markets Commission and the 
provisions of clauses (3), (4) ^d (6} of Bye-law in so far as they apply to hedge and on call 

tracts shall apply as if they formed part of this Bye-law. 


This byc-luw was communicated to the Board of the Association on the 23rd 
January, 1956. 
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Commission issued under the poM'ers conferred by It. 

On aAth January, 1 956, the appeal from the order refusing the interim injunc- 
tion S Suh Nm 2 ofigsG was settled between the parties on these terms : 

“(I) The impugned resolution dated 6th January, 1956, declared to be valid. , ' 

- The Board of Directors to meet on 25* January, 1956 and consider under bye- aw 

f ^ l,.?^eTthe rate of Rs. 700 fixed under the said resolution should continue or whether it should 
be\vS IncoLw^^^^ mmmmdandexerc.se its otm 

j udgment.” 

On the same day, i.e., 24th January, 1956, the Fonvard Markets Commission took 
action under the powers vested in them under the new bye-laty 52.-AA which had 
made by Government three days earlier. _ By a communication addressed to. 
the Chairman of the Association, the Commission stated : 

r„i„,oP frl nftlie bve-law sq-AA of the Bye-laws of the B.I.G.A. Ltd., Bombay I 
“ In ° the^onvard Markets Commission is of the opinion that continuation of 

hereby notify to you - February and May, 1956 delivery is detrimental to the interests of 

trading in j j tg^Lt and the iXger it terest of the economy of India and fixed under clause 

the trade and the pu li nrcvailing at the time at which the trading in the said contracts 

{a) of the said bye-law ; ^^.r^^/^^j^forlebruary and Rs. 686/8/ for May delivery as the rates 

closed on 24th ^ loKs’as the date with ehect from which the hedge contracts and on call 

at whieh = 5 * or in so far as the price has not been fixed there- 

SrSng » SSdSSry .hall b« toad to bo cWod 

Thprpimon the three appellants who are partners carrying on business in cottom 
dpT the nCe anrstyle of In Pyarelal Co. moved the High Court of 

Bombay^by a petition under Article 226 of the ConstituUon on 2 7th January, 1956- 
forTixit oi mandamus or a direction in the nature of J7ianto«r against the members 
nf the Fonvard Markets Commission who were m^yidual ly impleaded as respondent 
to the netition, ordering them to cancel or withdraw the notificaUon, dated 24th: 
Thnuarv iqfi6, whose validity was impugned on various grounds. The petition was; 
heard b^ a learned Single Judge who dismissed it by h« order, dated 23rd February 
Vote An appeal was filed therefrom to a Bench of the High Court and when this was: 
also dismissed thepetitioners moved for a certificate of fitness to appeal to this Court 
but the same having.been rejected, they apphed for and obtained Special Leave, 
from this Court, and that is how the matter is now before us. 


The submissions of Mr. Pathak learned counsel for the appellant in support of 

the appeal may be classified under three main heads : (i) The notification, dated. 

oAth jLuarv' 1956 served on the Board of the Association by the Forward Markets 
Commission was ultra vires for the reason that Bye-law 52-^ as amended by the.- 
Central Government on 2 ist January, 1956 was invalid. (2) Assuming the bye-law- 
to be valid it could not operate retrospectively or be availed of retrospectively so as. 
to affect rights under existing contracts subsis^ng on the day the amended bye-law 
was notified in the Gazette but that it could if at all, be validly applied only to For- 
ward hedge contracts entered into thereafter. (3) The notification by the Fonvard 
Markets Commission was improper and mala fide and was therefore invalid. 


It would be convenient to deal witli these points in that order : (i) The fct. 
of the points raised raises the question of the validity of Bye-law 52-AA as amended 
bv the Central Government on 21st January, 1956. Learned counsel divided his 
submission on this matter into two sub-heads : (a) that the Forward Market Commis- 
sion could not, on a proper construction of the Act, be validly vested with the pw'^’^ 
with which it was clothed by the amended bye-law, and (6) that it was beyond the 
power of the Association to have confcired the power which it purported to do under- 
the amended Byc-laiv. 52-AA. Put in other words, the objections -were that the- 
Foiw’ard Markets Commission could not, having regard to the terms of the statu e 
under which it was created, be a proper recipient of the power with which it wa • 



11 ] 


dr. 1. p. GUPTA V. tiA.TV {Rajagopala Ayyangar, J.). 63 

vested by the bye-law and secondly that the Association was in' law incapable of 
conferring that power on the Forward Markets Commission or on any other body. 

We shall first take up for consideration the argument that the Forward Markets 
Commission was in law incapable of being the recipient of the power conferred by 
the bye-law under which it was empowered to issue the impugned notification. For 
this purpose it is necessary to examine in detail the relevant provisions of the Act. 
Section 2 (6) defines “ Commission ” as meaning “ The Forward Markets Commis- 
sion ” established under section 3. Section 3(1) enacts ; 

“ 3. _ (i) The Central Government may, by notification in the Official Gazette establish a 
Commission to be called the Fonvard Markets Commission for the purpose of exercising such functions, 
and discharging such duties as may be as signed to the Commission by or under this Act.” 

The point urged by learned counsel was that the function or the duty cast upon it by 
the amended Bye-law 52-AA was not such as could be assigned to the Commission 
“ by or under this Act. ” The meaning of the words “ by or under ” and the extent 
and nature of the duties assigned to the Commission by the Act will therefore require 
careful examination. Section 4 relates to the functions of the Commission and it is 
the proper construction of this section that has loomed large in the arguments on 
this point. It is, therefore, necessary to set this out in full : 

“ 4. The functions of the Commission shall be — 

(a) to advise the Central Government in respect of the recognition of, or the withdrawal of 
recognition from any association or in respect of any other matter arising out of the administration 
of this Act ; 

(b) to keep fonvard markets under observation and to draw the attention of the Central Govern- 
ment or of any other prescribed authority to any development taking place, in or ir relation to, such 
markets, whi chin the opinion of the Commission is of sufficient importance to desen’e the attention 
of the Central Government and to make recommendations thereon ; 

(c) to collect and whenever the Commission thinks it necessary publish information regarding 
the trading conditions in respect of goods to which any of the provisions of this Act is made applicable,, 
including information regarding supply, demand ard prices, and to submit to the Central Govern- 
ment periodical reports on the operation of this Act and on the working of forward markets relating, 
to such goods ; 

(d) to make recommendations generally .with a vicsv to improving the organisation and working 
of forward markets ; 

(e) to undertake the inspection of the accoimts and other documents of any recognised associa* 
tion whenever it considers it necessar)' ; and 

(/) to perform such other duties and exercise such other powers as may be assigned to the Com* 
mission by or under this Act, or as may be prescribed.” 

Pausing here it is necessary to add that the expression “ prescribed ” found at 
the end of clause (/) has been defined by section 2 (h) of the Act to mean 
“ prescribed by Rules made under the Act. 

Before considering the points urged as regards the construction of this section, 
taken in conjunction with the terms of section 3 (i) tve shall refer to a few other pro- 
visions which are of some relevance in the present context. Section 8 (2) which 
confers power on the Central Government to call for periodical returns from Recog- 
nised Associations and to direct such enquiries as they consider necessary to be made, 
empowers the Government to direct tire Commission to inspect the accounts and other 
documents of any recognised Association or of any of its members and submit its- 
report thereon to the Central Government [vide section 8 (2) [c] ). Sub-section (4). 
of this section enacts : 

“ 8. (4) Ever>' recognised association and ever>' member thereof shall maintain such booke- 

of account and other documents as the Commission may specify and the book of account and other 
documents so specified shall be preserved for such period not exceeding three years ^ the 
Commission [may specify and shall be subject to inspection at all reasonable times by the Com- 
mission.” I 

Section 28 reads': * 

“a8. (i) TheJCentral Government may, by notification in the Official Gazette, make Rules - 

for the purpose of cany'ing into effect the objects of this Act. 
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(2) In particular, and without prejudice to the generality of the foregoing power, such Rules 
may provide for — , ’ "■ ■ . ' . 

(fl) the terms and conditions of service of members of the Commission ; 

(6) the manner in which applications for recognition may be, made under section 5 and the 
levy cf fees in respect thereof ; ; 

(c) the manner in which any inquiry for the purpose of recognising any association may be 
made and the form in which recognition shall be granted ; . 

(d) the particulars to be contained in the annual reports of recognised associations ; 

(c) the manner in which the bye-laws to be made, amei ded or revised under this Act shall 
before being so made, amended or revised be published for criticism ; 

(/) the constitution of the Advisory Committee established under section 25, the terms of 
office of and the manner of filling vacancies among mentbers of the Committee ; the interval within 
which meetings of the Advisory Committee may be held and the procedure to' be followed at such 
meetings ; and the matters which may be referred by the Central Government to the Advisors’ 
Committee for advice ; . 

(g) any other matter which is to be or may be prescribed.” 

The argument on this part of the case tvas briefly this : The Forward Markets 
Commission is a statutory body specially created for the purposes of the Act. The 
powers which may be conferred upon the Commission and the duties which it may be 
called on to discharge are therefore subject to the provisions of the Act. No more 
power can be conferred upon this body than what the Act allows and the power under 
the amended Bye-law 52-AA is not one which is contemplated by the Act as confer- 
able on it. Section 4 defines the functions of the Commission imder five general 
"heads (a) to (e) with a residuary clause contained in clause (/). The powers or duties 
■dealt with in clauses (a) to (e) are in their essence either recommendatory or advisory.- 
In the context therefore “ the other ” duties or “ other ” powers which may be 
assigned to the Commission under clause (/) must be either ejtisdem generis with advi- 
sory or recommendatory powers or of a nature similar to those enumerated in the 
previous sub-clauses. 

In support of these submissions learned Counsel invited our attention to several 
■decisions in which ancillary powers which might be implied from the grant of certain 
•express po-^vers were referred to. In particular it was submitted that the Court 
would not imply a power which it was not absolutely necessary to effectuate an 
-express grant or was needed to prevent the nullification of an express power that was 
granted. In our opinion, these decisions afford no assistance for resolving the contro- 
versy before us. There is no question here of deducing an. implied power from the 
^grant of an express one. What we are concerned with, is the scope of the grant of an 
■express power or rather whether the grant, of the power conferred uponlhe Commis- 
sion by the bye-law could be held to be a power wihich could be assigned to the 
'Commission under clausd-(/). So far as the terms ofclausei(/) are concerned, there 
is no limitation upon the nature of the power that might -be conferred except, of 
covHrse, that .which might flow from its having to be one in relation to the regulation 
of forward-frading in goods which the Act is designed to effectuate . Any limitation 
•therefore would' have to be deduced from outside clause (/ ) of section 4. Taking ' 
each of the clauses (a) to (e), it is not possible to put them positively under one genus 
in order that there might be scope for the application of the ejtisdem generis rule of 
•construction. Negatively, no doubt it might be said that none of these five clauses 
confer an executive power such as has been vested in them by the amended Bye-law 
52-.AA but this cannot be the foundation for attracting the rule of construction on 
which learned counsel i-elies. On the other hand, if there is no common positive 
thread running through clauses (a) to (e) such as would bring them under one genus 
and negatively they do not expressly include any administrative or executive func- 
tions, that itself might be a reason why the expression “ other ” occurring in clause 
(/) should receive the construction that it is intended to comprehend such a function. 
Learned counsel further suggested that e\fen if the rule of ejtisdem generis did not apply, 
the allied rule referred to at page 76 of the Report of Western India Theatres Ltd. v. ■• 
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Municipal^ Corporalion of Poona\ that the matters expressly referred to might afford 
some indication of the kind and nature of the po'wer, might be invoked, but -we con- 
sider that, in the context, there is no scope for the application of this variant either. 
What we are here concerned with is whether it is legally competent to vest a particular 
power in a statutory body, and in regard to this the proper rule of interpretation 
would be that unless the nature of the power is such as to be incompatible mth the 
purpose for which the body is created, or unless the particular power is contra- 
indicated by any specific provision of the enactment bringing the body into existence, 
any power which would further the provisions of the Act could be legally conferred 
on it. Judged by this test it would be obvious that the power conferred by the bye-law 
is one which could be validly vested in the Commission. 

A more serious argument was advanced by learned Counsel based upon the 
submission that a power conferred by a bye-law fi-amed under section 1 1 or 12 was 
not one that was conferred “ by or under the Act or as may be prescribed”. Lear- 
ned Counsel is undoubtedly right in his submission that a power conferred by a 
Bye-law is not one conferred “ by the Act ”, for in the context the expression “con- 
ferred by the Act ” tvould mean “ conferred expressly or by necessary implication 
by the Act itself”. It is also common ground that a bye-law {famed under section 
II or IS could not iall within the phraseology “ as may be prescribed ” , for the 
expression “ prescribed ” has been defined to mean “ by Rules under the Act ”, i.e., 
those {famed under section 28 and a bye-law is certainly not within that description. 
The question therefore is whether a power conferred by a bye-law could be held to 
be a power “ conferred under the Act ” . The meaning of the word “ under the Act ” 
is well known. “By” an Act would mean by a provision directly enacted in the 
statute in question and which is gatherable from its express language or by necessary 
implication therefrom. The words “ under the Act ” ^vould, in that context, signify 
what is not directly to be found in the statute itself but is conferred or impost by 
virtue of powers enabling this to be done ; in other words, bye-la^vs made by a 
Subordinate law-making authority which is empowered to do so by the parent Act. 
The distinction is thus between what is directly done by the enactment and what is 
done indirectly by rule-making authorities which are vested with po\vers in that 
behalf by the Act. (Vide Hubli Electricity Company, Ltd. v. Province of Bombay^, and 
Narayanaswamy Jfaidii v. Krishna MurthP. That in such a sense Bye-la%vs %vouId be 
subordinate-legislation “ under the Act ” is clear from the terms of sections 1 1 and 12 
themselves. Section ii (i) enacts : 

“11. (1) Any recognised association may, subject to tlie previous approval of the Central 

Govemmer t, make Bye-laws for the regulation and control of forward contracts,” 

and sub-section (2) enumerates the matters in respect of which Bye-laws might make 
provision. Sub-section (3) refers to tire Bye-Iaw^s as those made under this section and 
the provisions of sub-section (4) puts this matter beyond doubt by enacting; 

“ It. (4) Any Bye-laws made wider this section shall be subject to such conditions in regard to 
previous publication as may be prescribed, and when approved by the Central Government, shall be 
published in the Gazette of India and also in the Official Gazette of the State in which the principal 
office of the recognised association is situate ; 


- Section 12 tmder which the impugned bye-law was made states in sub-section (2): 

“ 12. (2) itTiere, in pursuance of this section, any byc-laws have been made or amended, the 

bye-laws so made or amended shall be published in the Gazette of India and also in the Official Gazette 
of the State in which the principal office of the recognised association is situate, and on the publication 
thereof in the Gazette of India the Byc-laws so made or amended shall have effect as if they had been 
made or amended by the recognised association ”, 

and in sub-section (4) : 

“ 12. (4) The making or the amendment or rct'ision of any Bye-laws under this section shall in 

all caserbe subject to the condition of previous publication : 


3. (1058) I M.L.J. 367 ; IX.R. (1958} hfad. 
513 at 547. 


(*959) S'G.J. 390 t (1959) 2 S.e.R. 

(Supp.) 71 at 76. 

8. (1949) 2 M.L.J. 30 ; L.R. 76 I-A- 57 66. 
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Having regard to these provisions it would not be possible to contend that notvvith- , 
standing that the Bye-laws are Rules made by an Association under section- 1 1 or 
compulsorily made by the Central Government for the Association as its Bye-laws . 
under section 12, they are not in either case subordinate legislation under section 
11 or 12 as the case may be, of the Act and they would therefore squarely fall within 
the words “under the Act ” in section 4 (/). Indeed, we did not understand 
Mr. Pathak to dispute this proposition. . 

His contention however was that when clause (/) specifically made provision for 
powers conferred by “ Rules ” by the employment of the phrase “or as may be pres- ^ 
cribed ” and, so to speak, took the “Rules” out of the reach of the words “ under the 
Act ” it must necessarily follow that every power conferred by a subordinate law- 
making body must be deemed to have been excepted from the content of that expres- 
sion and that consequently in the context the words “ by the Act ” should be held to 
mean “ directly by the Act”, i.e., by virtue of positive enactment, and the words 
“under the Act” should be held to be a reference to powers gatlierable by necessary 
implication from the provisions of the Act. As an instance learned Counsel referred 
us to the power of tire Central Government to direct the Commission to inspect the 
accounts and other documents of any recognised association or of any of its members 
and submit its report thereon to the Central Government under section 8 (2) (c) 
and suggested that this would be a case of a power or duty which would be covered 
by the words “ under the Act ” . We find ourselves wholly unable to accept tliis 
argument. If without the reference to the phrase “as may be prescribed ” the words 
“ under the Act ” would comprehend powers wliich might be conferred under “ Bye- 
laws ” as well as those under “Rules” we are unable to appreciate the line of reason- 
ing by which powers conferred by Bye-laws have to be excluded, because of the 
specific reference to powers confeiTed by ‘ Rules ’. Undoubtedly, there is some little 
tautology in the use of the expression “ as may be prescribed ” after the corhprehen- 
sive reference to the powers conferred “ under the Act ” , but in order merely to avoid 
redundancy you cannot adopt a rule of construction which cuts down the amplitude 
of the words used except, of course, to avoid the redundancy. Thus the utmost that 
could be said would be that though normally and in their ordinary signification the 
words “ under the Act ” would include both “ Rules ’’ framed under section 28 as 
well as “ Bye-laws ” under section 11 or 12, the reference to “ Rules” might be 
■ eliminated as tautologous since they have been specifically provided by the words 
that follow. But beyond that to claim tliat for the reason that it is redundant as to a 
part, the -ivhole content of the words “ under the Act ” should be discarded, and the 
words “ by the Act ” should be read in a very restricted and, if one may add, in ah 
unnatural sense as excluding a power conferred by necessary implication, when such a , 
power would squarely fall within the reach of these words would not, in our opinion 
be any reasonable construction of the provision. We need only add that the construc- 
tion we have reached of section 4 (jf) is reinforced by the language of section 3 (l) 
which is firee from the ambiguity created by the occurrence of the exjpression “ as 
may be prescribed in tlre.fbrmer. We have therefore no hesitation in holding that 
there was no incompetency in the Forward Markets Commission being the recipient 
of the power which was conferred upon them by Bye-law 52-AA as amended. 

The next part of the submission in relation to this matter was that it was not 
competed for the Association to have framed this bye-law and that the powers of the 
Central Government under section 12 and of the Association under section ii in 
regard to the framing of Bye-laws being co-extensive, the bye-law framed was not 
competent to confer any power on the Commission, 

This contention was urged with reference to two considerations : ' 

W ^bat a byc-law of the type now in controversy was not within section 1 1 
of the Act, and 

• having regard to the provision contained in the Articles of Aissocia- 

Pon of the Associatioii the bye-law was beyond the powem of the Association to frame. 
These we shall deal in that order. 
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' The first objection, naturally turns upon whether the bye-law is one which could 
be comprehended with section 1 1 of the Act. Its first sub-section enacts : 

“ n. (i) Any recogaised association may, subject to the previous approval of the Centra! Govern- 
ment, make bye-laws for the regulation and control of forward contracts.” 

That the impugned bye-law is one for the regulation and control of forward contracts 
cannot be disputed, and the terms being very general would include a bye-law of the 
type now impugned. In this connection reference may be rhade to Bye-law 52-AA 
which the impugned bye-law amended, under which power was vested in the Textile 
Commissioner with the concurrence of the Forward Markets Commission (though 
after consultation with the Chairman of the Board), to direct the closure of hedge 
contracts and fix the rates at which such contracts might be closed out — a provision 
whose validity was not impugned in the present proceedings. Mr. Pathak no doubt 
submitted that he Was not precluded from challenging before us even the earlier 
bye-law for the purpose of sustaining his argument that the amended bye-law was 
ultra vires. Nevertheless it must be apparent that it was always assumed that Bye- 
laws which vest in authorities external to the Association the power to interfere with 
forward dealings was within the scope of the bye-law making powers under section 1 1 . 

This general provision apart, sub-scction (2) of section ii enacts : 

“II. (2) In particular, and without prejudice to the generality of the foregoing potver, such 
bye-laws may provide for — 

{“) * 

( 4 ) 

W 

(d) fixing, altering or postponing day for settlement ; 

(e) determining and declaring market rates, including opening, closing, highest and lowest 

rates for goods ; 

(/) 

(?) 

(h) ....r ? 

« 

(j) 

(*) 

W 

(w) 

(n) the regulation of fluctuations in rates and prices ; 

(O) the emergencies in trade which may arise and the exercise of powers in such emergencies 
including the power to fix maximum and minimum prices ; 

(P) ” 

As the power of the Central Government to make Bye-laws under section 12 is admit- 
tedly co-extensive with the power of the Associations to frame Bye-laws, it is not 
necessary to refer to the terms of the later section. 

Before considering in detail the argument on this part of the case we consider it 
useful to set out a few of the Bye-laws of the Association whose validity has not been 
challenged and which would show the manner in which the Association has been 
functioning in emergencies such as that for which the impugned bye-law provides. 
Bye-law 52 which still exists runs : 

“ 52 ' (i) If in the opinion of the Board an emergency has arise.! or exists, the Board may, by a 

resolution, 

(i) passed by a majority of not less than and 

(ii) confirmed • • V ‘ ‘ 

prohibit, as from the date of such confirmation or from such later date as may be fixed by the Board 
in the resolution referred to in sub-clause (i), 

(o) trading in the Hedge Contract for any delivery or deliveries 

or 

(i) all trading in such contracts as arc referred to in clause (a) for a specified period, ... ,... . 

" 52-A. If the Board, at a meeting spcci-ally convened in this behalf, rcsoh-e that a state of 
exists or is likely to occur such as shall in the opinion of the Board make free tradmg in 
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forward contracts extremely difficult, the Board shall so inform the Forward Markets Commission 
and upon the Forward Markets Commission intimating to the Board its agreement with such resolu- 
tion, then notwithstanding anything to the contrary contained in these bye-laws or in any forward 
contract made subject to these Bye-laws, the following provisions shall take effect — . ■ , 

(i) The Board shall at a meeting specially convened in this behalf, 

(a) fix a date for the purposes hereinafter contained, 

I (i) fix settlement process for forward contracts, 

1 (c) fix a special Settlement Day. 

(a) Every hedge contract entered into between a member, and 

member or between a member and a non-member outstanding on the date fi.xed under clause ,(i), (a) 
hereof shall be deemed closed out at the rate appropriate to such contracts fixed under clause (i) {b) 
hereof.” 

( 3 )-( 6 )....: : 

and then follows Bye-law 52-AA. ■ i 

Apart for the amended bye-law occurring in the group of existing Bye-laws 
making provision for emergencies to which sub-clause (0) of section 1 1 (2) refers, there 
is no dispute that there tvas an emergency in the forward market and that the impug- 
ned bye-law was framed to meet such a contingency. It was not contended before 
us that the method by which the emergency was resolved by the impugned Bye-law — 
viZ; by closing out subsisting contracts was not the usual method employed for the 
purpose. If therefore the bye-law was a provision for an emergency within section 

I I (2) (0) then it would seem to follow that for the resolution of that emergency, every 
one of the matters which could be included in such Bye-laws would be attracted to it, 
and so we find it impossible to accept Mr. Pathak’s submission regarding the invalidity 
of the bye-law. 

An analysis of the impugned Bye-law 52-AA and a comparison of it with that 
which it replaced would show that the main point of difference is that whereas for- 
merly action to stop forward trading and for closing out contracts and to fix the rate 
at which contracts were to be closed out was vested in the Textile Commissioner, 
acting with the concuiTcnce of the Forward Markets Commission, under the amended 
bye-law the power is directly vested in the Forward Markets Commission itself. 
The arguments addressed to us on this point are concerned not so much with the 
propriety as with the vircs of a provision by which the power to close out contracts 
by the issue of a notification is vested in the Commission. Apart from an arg^u- 
ment immediately to be noticed, we do not see how, if such a power could validly 
be conferred upon a Textile Commissioner or even exercised by the Board. of the 
Association under a Bye-law framed under section ii, the same would be beyond 
'the power to make Bye-laws under section 1 1 by the mere fact that the authority 
vested with the power is the Forward Markets Commission. We are clearly of 
:the opinion that Bye-law 52-AA is well within the Bye-law making power under 
section ii of the Act and therefore within section 12. 

It -was then said that the amended Bye-law 52-AA was invalid as in violation 
of the Articles of Association of the Association being an impermissible delegation of 
the powers vested in the Board of the Association by its Memorandum and Articles. 

In this context Mr. Pathak placed reliance on Clause 64 of the Articles as laying 
down the limits within which the Board might delegate their powers. He contended 
that the conferment of the po\ver to take action on the Forward Markets Com- 
mission was thus contrai-y to and inconsistent with the powers of the Association 
under this Article. It would be seen that if learned Counsel is right, this would 
render invalid not merely Bye-law 52-AA as now amended but even the Bye-law 
as it originally stood, but as already stated learned Counsel urged that he was; not 
precluded from raising this contention. This point was not raised in the Court 
.below but having heard arguments on it we shall pronounce upon it. We consider 
that there is no substance in this objection. Article 64 on which reliance was 
placed rims in these terms : 

“ The Board may delegate any of their powers, authorities and duties to committees consisting 
of such member or members of their body or consisting of such other member or members or Associate 
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Members, Special Associate Members or Temporary Special Associate Members of the -Association 
not being Directors, or partly of Directors and partly of such other members and/or Associate Members, 
Special Associate Members or Temporary Special Associate Members as the Directors may think fit. 
Any Committee so formed shall in the exercise of the powers so delegated conform to any regulation 
that may from time to time be imposed on it by the Directors.” ■ : . ' 

In SO far as the Memorandum is concerned, its Paragraph III states the objects 
for which the Association was established, as being, inter alia : 

tt ... 


(e) To make from time to time Bye-laws for the opening and closing of 

markets in cotton and the times during which they shall be open or closed ; the making perfoimance 

and determination of contracts , the prohibition of specified classes of dealings 

and the time during which such prohibition shall operate ; the prevention of and dealing tvith ‘ Cro- 
ners ’ or. ‘ Bear Paids ’ in any and every kind of cotton and cotton transactions so as to prevent or 
stop or mitigate undue speculation inimical to the trade as a whole ; the course of business between 
Original Members inter se or between any of them on the one hand, and their constituents bn the 
other hand, the forms of contracts between them and their rights and liabilities to each other i respect 
of dealings in cotton ” 

The Articles dealing with Bye-laws, the manner in which they are to be made as 
well as the subject to which they might relate is to be found in Articles 73 and 74. 
The relevant portion of Article 73 runs : 

“ Under and in conformity with any Statutory provisions for the time being in force, the Board 
may pass and bring into effect such Bye-laws as may be considered in the interest of or conducive to 
the objects of the Association ” 

and Article 74 runs : 

“ Without prejudice to the generality of the powers to make Bye-laws conferred by the Memo- 
randum of Association and by these Articles and under or in the absence of any statute or statutes in 
force in that behalf, it is hereby expressly declared that the said powers to make/ alter, add to, or 
rescind Bye-laws including power to do so in regard to all or any of the following matters ” 

Sub-paragraph (7) repeats inter alia the contents of Paragraph III (e) of the Memo- 
randum of Association which we have extracted. The entire argument of Mr. Pathak 
on Article 64 was based on the footing that the power to make a Bye-law 
was vested solely in the Board, because it is only the potvers of the Board that are 
subject to the limitation imposed by Article 64. If however the power to make a 
bye-law was not confined to the Board but bye-laws might be firamed by the Asso- 
ciation itself, the argument based on Article 64 would be seen to have no validity. 
That the latter is the true position is clear from Article 73 which reads : 


“The Board’s powers as aforesaid in relation to Bye-laws shall not derogate from the poxvers 
hereby conferred upon the Association who may also in the same way and for the same purpose from 
time to time pass and bring into effect new Bye-laws and rescind or alter nr add to any existing- Bye- 
law by resolution passed by a majority of two-thirds at the least of the Members present and voting 
at a General Meeting previous to which at least fourteen days’ notice has been given that a Member 
intends at such meeting to propose the making of such bye-law or the rescission, alteration of or addi- 
tion to a Bye-law or Bye-laws.” 

If therefore a bye-law could be made by the Association it is manifest that there is 
no limitation upon its powers such as is to be found in Article 64 which applies 
only to the Board. The validity of the bye-law therefore cannot be challenged by 
reference merely to the powers of the Board, because what is contemplated by section 
1 1 is the power of the “ recognised Association ” to frame the bye-law. We have 
therefore no hesitation in rejecting the contention that the bye-law as framed con- 
travenes the Rules of the Association. 


Mr. Pathak next contended that the impugned bye-law was invalid because 
it operated retrospectively. This argument he presented under two heads. His 
fii-st submission was that consistently with the rule that an enactment would not 
he construed as retrospective unless the same were to have that effect by express 
laneuaee or by necessaxy intendment, the impugned bye-law should be held to 
affect and close out only those contracts which xvere enterx^ into after the date on 
which the bye-law came into operation and that if he was right in this construmion, 
the impugned notification had gone beyond the powers conferred on the Com- 
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mission by the new bye-law. We are wholly uriable to accept this subniission as , 
to the construction of the bye-law. The first paragraph of the bye-law by its last 
words points out the consequence of a notification by the Forward Markets Com- , 
mission. It provides that if the Chairman were notified that the continuation 
, of trading in hedge contracts for any .delivery, etc., ''.was detrimental to the inte- 
rests of the general public or the larger interests of the economy of India,” then not- 
withstanding anything to the contrary contained in the Bye-laws of the Association 
•or in any hedge, etc., contract the. provisions contained in the second paragraph 
should have effect. If one had rcgai'd only to -paragraph i and nothing more there ' 
might be some room for a plausible argument that subsisting contracts were not td*^/‘ 
be affected, though the expression “ notwithstanding anything to the contrary 
contained in any hedge, etc. contract ” would undoubtedly militate against any 
such contention. But such ambiguity if any is cleared by the provision in paragraph 
2 which has effect on the notification under paragraph i, for by express terms it ^ 
refers to “ every hedge contraet ” and “ every on-call contract ” “ in so far as cotton 
is uncalled thereunder or in so far as the price has not been fixed thereunder ” . 
This therefore places it beyond doubt that executory contracts which were subsisting 
on the date of the notification were within its scope and were intended to be affected 
by it. And this, if anything more were needed, is made more certain by the reference 
in para graph (2) to the provisions of clauses (3), (4) and (6) ofBye-lawga-A. Bye-law 
52-A deals with cases where the Board of the Association resolves, to repeat its terms 

" that a state of emergency exists or is likely to occur which makes free trading in fonvard 
contracts difficult and on obtaining the concurrence of the Forward Markets Commission, then 
notwithstanding anything to the contrary contained in these Bye-laws or in any forward contract 
.made subject to these Bye-laws, the following provision shall have effect : 

‘ (i) Tlie Board shall at a meeting specially convened in this behalf, 

(а) fix a date for the purposes hereinafter contained, 

(б) fix settlement prices for folward contracts, 

(c) fix a special Settlemerit Day.’” ' ’ 

Clause (3) of Bye-law 52-A runs : 

“52-A. (3) All diffire.ices arising out of every such contract between members shall be paid 
through the Clearing House on the Settlement Day fixed under 'clause (i) (e) hereof." 

Clause (4) : ' . ' 

, , . “ 52-A. (4) All differences arising out of every such contract between. a pi^mker-and-a .non- 
member shall become immediately due and payable,” . 

'and Clause (6) : 

“ 52-A. (6) In hedge and on-call contracts entered into between a member and a non-member 
and in contracts to which clause (5) applies, any margin received shall be adjusted and the whole of 
the balance thereof, as the case may be, shall be immediately refundable.” ' ' - 

It is thus clear that the entire machinery for resolving emergencies such as is .con- 
templated by Bye-law 52-A includes the . suspension of forward .business .together 
with the closing out of forward contracts of hedge and on-call types whose volume 
dr nature had led to the emergency. It proceeds on the basis that the crisis could not 
be met unless subsisting contracts were closed out and, so to speak, a new chapter 
begun. That is the ratio underlying the combined effect of Bye-laws 52-AA and 
52-A and in view of this circumstance the argument that on a reasonable construc- 
.tion of-the amended bye-law it would apply to contracts to be entered into in' future 
and not to subsisting contracts must be rejected. ; 

If he. was wrong in his argument that the bye-law on its proper construction 
did not affect subsisting contracts such as these of the Appellants’, -Mr. .Pathak’s 
further submission was, that the impugned bye-law was invalid and ultra vires oi 
the Act because it purported to operate retrospectively affecting vested -rights under 
contracts which wore .subsisting on the day -on which the bye-law , 'came into force. 
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■r. j. invited our attention to a passage in Gfaies’ Statute Law, 5th 

Edition, page 366 reading ; 

“ Sometimes a statute, although not intended to be retrospective, will in fact have a retrospective 
instance, if two persons enter into a contract, and afterwards a statute is passed, 
which as Gockbum, G.J,, said in Duke pf:DevDnshire y, Barrow, etc., Co.^, ‘ engrafts an enactment upon 
existing contracts | and thus operates so as to produce a result tvhich is something quite different from 
the original intention of the contracting parties, such a statute has, in effect a retrospective operation.” 

The bye-law in so far as it affects' executory contracts requiring such’ contracts to 
be closed out on a day not originally contracted for and at a price 'fixed by law ‘is 
in the above sense undoubtedly retrospective. The submission of learned Counsel 
was that though a Legislature which had plenary power in this regard could enact a- 
statute having a retrospective operation, subordinate legislation, be it a rule, a’byef' 
law or a notification, could not be made so as to have retrospective operation and 
that to that extent the rule, bye-law or notification would be ultra vires and would 
have to be struck down, relying for this position on the decision of the Mysore' 
High Court reported in India Sugars and Refineries Ltd. v. State of Mysore^. 
We do not however consider it necessary to canvass the correctness of this- 
decision or the broad propositions laid down in it. It is clear law that a 
Statute which could validly enact a law with retrospective effect could in' 
express terms validly confer upon a rule-making authority a power to make a 
rule or frame a bye-law having retrospective operation and we would add that we did 
not understand Mr. Pathak to dispute this position. If this were so the same result 
would follow where the power to enact a rule or a bye-law with “ retrospective 
effect ” so as to affect pending transactions, is conferred not by express words but 
where the necessary intendment of the Act confers such a power. If in the present 
case the power to make a bye-Ia%v so as to operate on contracts subsisting on the day 
the same was framed, would follow as a necessary implication from the terms of 
section 1 1, it would not be necessary to discuss the larger question as to ivhether and 
the circumstances in which subordinate legislation with retrospective effect could be 
validly made. 

Before proceeding further it is necessary to notice a submission that under the 
Act, far from there being a conferment of a power to make a bye-la^v so as to affect . 
rights under subsisting contracts, there was a contra indication of such a power being 
conferred. In this connection Mr. Pathak invited our attention to the terms of 
sections 16, 17 and 19 of the Act under which the Act has itself made special 
provision for affecting rights such as those of the appellants in the present case. 
Detailing the consequences of a notification under section 15, section 16 (a) 
enacts : — 

“i6. (a) Every forward contract for the sale or purchase of any goods specified in the notifica- 

tion, entered into before the date of the notification and remaining to be performed tiftw the smd date . 
and which is not in conformity with the provisions of scction^i5, siiall be deemed to be closed out at 
sucli rate as the Central Government may ftx in this behalf.” 


Section 17 (3) enacts : — 

“17. (3) Whereanotification has been issued undersub-section (i), the provisions of section 16 

shall, in the absence of anything to the contr.ary in the notification, apply to all fonvard contracts 
for the sale or purchase of any goods specified in the notification entered into beforo the date of the 

notification and remaining to be performed after the said date as tlicy apply to all forward con ra ts 

for the sale or purchase of any goods specified in the notification under section 15. 

and section 19 (2) runs : — . . . 

“19. (a) Any option in goods which has been entered into before the date f" tlu^ection 

comes into force and which remains to be performed, whether \s']ioIIy or in par , 
shall, to that extent, become' void,” ■ ' * 

Based on these provisions the submission %vas that the Act had imdc special pro- , 
visions for retrospective operation of certain notifications so as to affect rights under 
subsisting contracts and that in cases 'where there was ho such specific provision 
it was not intended that a bye-law or a notification could have that effect. 


•1, '(iS?'?) 2 Q.B.D. a86, aSg. 
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■ . We see no force in this argument. The fact that the Act itself makes provision 
for subsisting contracts being affected, would in our opinion far from supporting 
the appellants indicate that in the context of a crisis in forward trading the closing 
out of contracts was a necessary method of exercising control and was the mechanism 
by which the enactment contemplated that normacly could be restored and healthy 
trading resumed. 

If therefore we eliminate the provisions in sections 16, 17 and 19 as not con- 
taining any indication that a power to frame a bye-law with retrospective effect 
was withheld from the Association, the question whether such bye-law making power^ 
was conferred has to be gathered from the terms of section 1 1 itself. Thus consi- 
dered we are clearly of the opinion that a power to frame a bye-law for emergencies 
such those for which a Bye-law like 52-AA is intended includes a power to frame 
one so as to affect subsisting contracts for resolving crisis in Fonvard Markets. We 
have already referred to the terms of Bye-law 52 -A which shows that when an 
emergency of the type referred to in section 1 1 (2) (0) arises it is not practicable to 
rescue a forward market from a crisis without (i) putting an end to forward trading, 
and (2) closing out subsisting contracts so as to start with a clean slate for the future. 
When therefore under section ii (2) power is conferred to frame a bye-law to 
provide for : 

“ (0) the emergencies in trade which may arise and the exercise of powers in such emergencies 
including the power to fix maximum and minimum prices 

and this is read in conjunction with clause (g) reading : 

“ regulating the entering into, making, performance, rescission and termination of contracts ” 

It is manifest that the section contemplates the making of a bye-law regulating the 
performance of contracts, the rescission and termination of contracts and this could 
obviously refer only to the bye-law affecting rights under contracts which are sub- 
sisting on the day the action is taken. It is therefore manifest that section 1 1 autho- 
rises the framing of a bye-law which would operate retrospectively in the sense that 
it affects rights of parties under subsisting contracts. Finally it should be borne 
in mind that ultimately what we are concerned in section 1 1 of the Act is the power 
of the Association to frame the bye-law, for if the Association could validly frame 
such a bye-law, the Central Government could under section 12 have a similar 
power. We did not hear any argument to establish that the Association had no 
such power. 

There is one other aspect in which the same problem might be viewed and 
it is this : The contract entered into by the respondents purported to be one under 
the bye-laws for the time being in force and any change in the bye-laws therefore would 
seem to be contemplated and provided for by the contract itself, so that it might 
not be correct to speak of the new bye-law as affecting any accrued rights under 
contract. For when those bye-laws were altered the changes would get incorporated 
into the contracts themselves, so as to afford no scope for the argument that there 
has been an infringement of a vested right. In the view however which we have 
taken about the validity of the bye-law on the ground that it was well within the 
terms of sections ii and 12 we do not consider it necessary to pursue this aspect 
further or to rest our decision on it. 

What remains to consider is the challenge to the notification based on the 
ground that it was vitiated by having been issued mala fide. The ground of mala fides. 
alleged was that the impugned notification was issued ih order to prevent the Board 
of ifirectors of' the Association from applying their minds and exercising their ■ 
judgment which they were directed to do by the terms of the Consent Memo, filed 
on which the appeal from the judgment in G.S. No. 2 of 1956 was disposed of on 24th 
January, 1956. To the allegation made in this form in the petition the first res- 
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pondent, the Chairman of the Forward Markets Commission, filed an affidavit in 
the course of which he pointed out that the continuance of trading in futures tvas 
in the cii'cumstances then prevailing in the market detrimental to the interests of 
the trade and that a conclusion on this matter had been reached by the Commission 
even before Bye-law 52-AA was amended, that the question of closing out existing 
contracts was engaging the attention of even the Board of the Association from as 
^rly as the beginning of January, 1956 and it -was for the purpose of enabling the 
Commission to take action to set right matters tliat Bye-law 52-AA was amended 
and that immediately the amended bye-law came into force the Commission took 
action and issued the notification now impugned. He also pointed out that the 
liberty given to the Association to consider the matter under the terms of the Com- 
promise Memo, •was a factor which had also been taken into account before the notifi- 
cation rhad been issued. The learned Judges of the High Court accepted this 
explanation of the circumstances in which the notification came to be issued and 
considered that on the allegation in the petition no mala fides could be inferred. 
We are in entire agreement with the learned Judges of the High Court on this point. 
No personal motive or mala fides in that sense has been attributed to the members 
of the Commission and in these circumstances we consider that there is no basis for 
impugning the notification on the ground that it was not issued bona fide. 

This completes all the points urged by the learned Counsel for the appellants. 
We consider that there is no merit in the appeal which fails and is dismissed with 
costs. 


Subba Rao, J . — I regret my inability to agree with the judgment prepared by my 
learned brother Rajagopala Ayyangar, J. As the facts have been fully stated in 
the judgment of my learned brother, I need not repeat them except to the extent 
necessary to appreciate the two points on which I propose to express my opinion. 


The appellants carry on business in Cotton under the name and style of Indfa* 
mani Pyarelal Gupta & Co. The said firm is a member of the East India Cotton 
Association Limited, which is a recognized Association within the meaning of the 
Forward Contracts (Regulation) Act, 1952, hereinafter called “the Act”. The 
Association has been formed for the purpose of, inkr alia, promoting and regulating 
trade in cotton and providing a Cotton Exchange and a Clearing House. Under 
the Act a Forward Markets Commission was formed by the Central Government 
and respondent i is its Chairman and respondents 2 and 3 are its Members. Prior 
to 2 1 St January, 1956, on behalf of themselves and their constituents, the appellants 
entered into hedge contracts in cotton for February, 195^ May, 1956 Settle- 
ments with other members of the Association in accordance with its Bye-laws. 
When the said contracts were effected. Bye-law 52-AA ran as follow's : 


“ (i) lyhether or not the prices at which cotton may be bought or sold are at My time 
controlled under the provisions of the Essential Gommo'litics Act, t 955 > if the Tc-Vtile Gornmis- 
sioner ■with concurrence of the Forward Markets Commission and after coasultatioa \pth the 
Chairman, be of opinion that the continuation of hedge trading is likely to residt m a situatiM 
detrimental to the larger interests of the economy of India and so infoms the Board, the Boara 
shall forthwith cause a notice to be posted on the Notice Board to that effect and on the posting ol 
such notice and notwithstanding anything to the contrary contained in these Bye-laws or in any 
hedge or on-call contract made subject to these Bye-laws, the following provisions shall take ett c . 

(3) Every hedge contract and every on-call contract in so far as the cotton is uncalled thereunder 
or in so far as the price has not been fixed thereunder, entered into bctu-ccn a member and a mem r or 
between a member and a non-member then outstanding shall be deemed closed ou at i ‘ > 

appropriate to such contract, as shall he fixed by the Tc.xtilc Commissioner an the PJ"® 
clauses (3), (4) and (6) of Bye-law 52-A, in so far as they apply to hedge 

apply as if they formed part of this Bye-law. After the affixation of the said no ic ‘ . . 

Board, trading in hedge and on-call contracts shall be prohibited until the Tex il on . „ . 

the concurrence of the Forward Markets Commission and after consultation \ttli 
permits resumption.” 
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“ (i) Whether or not prices at which cotton may be bought or sold are at any time controlled 
under the provisions of the Essential Commodities Act, 1955, if the Forward Markets^Commission 
is of the opinion that continuation of trading in hedge contract for any delivery <^r deliveries is detri- 
mental to the interest of the trading or the public interest or the larger interests of the economy of 
India and so notified the Chairman, then notwithstanding anything to the contrary contained in 
these Bye-laws or in any hedge or on-call contract made subject to these Bye-laws the following provi- 
sions shall take effect. 

(2) Every hedge contract and every on-call contract in so far as cotton is uncalled thereunder 
and relating to the delivery or deliveries notified under clause (i) entered into between a member 
and a member or between a member and non-member then outstanding shall be deemed elosed out 
at such rate appropriate to such contract and with effect from such date as shall be fixed by the Forward 
Markets Commission and the provisions of clauses (3), (4) and (6) of Bye-law 52-A in so far as they 
apply to hedge and on-call contracts shall apply as if they formed part of this Bye-law.” 

On 24.th January, 1956, the Forward Markets Commission, in exercise of the power 
conferred on it under the new Bye-law, issued a notification closing out all contracts 
of February, 1956 and May, 1956 Settlements at the rates mentioned in the said 
notification. The petition for a writ of mandamus filed by the appellants in the 
High Court of Judicature at Bombay for ordering the respondents to cancel or with- 
draw the said notification dated 24th January, 1956, was dismissed in the first ins- 
tance by Coyajee, J., and the appeal preferred against the judgment of Coyajee, J. 
was also dismissed by a Division Bench consisting of Chagla, C.J., and Tendolkar,J, 
Hence the appeal, 

I propose, as I have already indicated, to consider the following two questions, 
as in the view I will be taking on those questions, the appeal will have to be allowed, 
and no other question, therefore, will arise for consideration. The said questions 
are : (i) Whether under section 12 (i) of the Act the Central Government has 
power to make a bye-law with retrospective effect j and (2) whether under section 4 
(/) of the Act, the Forward Markets Commission can exercise a power assigned to it 
under a bye-law made by the Government under section 1 2 of the Act. 

Before considering the scope of the power of the Central Government under 
section 12 (i) of the Act, it is necessary to consider whether the new bye-law notified 
on 2ist January, 1956, has retrospective effect. There are material differences 
between the old Bye-law 52-AA and the new one substituted in its place. tJnder 
the new Bye-law the important provision is that all hedge contracts outstanding 
at the time it came into force shall be deemed to be closed out at such rates as shall 
be fixed by the Textile Commissioner. Whereas under the old bye-law the Textile 
Commissioner had to form his opinion with the concurrence of the Forward Mar- 
kets Commission and after consultation with the Chairman, under the new bye-law 
the said power of forming an opinion is conferred solely on the Forward Markets 
Commission.' Whereas under die old Bye-law the opinion formed was in regard 
to the question whether hedge trading was likely to result in a situation detrimental 
to the larger interests of the economy of India, under the new Bye-law the opinion 
is in, respect of the question whether the continuation of trading in hedge contracts 
will be detrimental to the interests of trading or the public interest or the larger inte- 
' rests of the economy of India. While under the old Bye-law the question to be 
considered was in regard to hedge trading as such, under the new Bye-law it is in 
respect of the continuation of trading in hedge contracts for any delivery or deliveries. 
While under the old Bye-law the said opinion was communicated to the Board for 
action, under the new Bye-law it is notified to the Chairman. While under the old 
Bye-law trading in hedge and on-call contracts could be resumed if the Textile 
Commissioner, with the concurrence of the Forward Markets Commission and after 
consultation with the Chairman, permitted the resumption', under the new Bye-law 
the said provision for resumption is omitted. It is, therefore, manifest that the power 
of closing out a contract .under the new Bye-law differs from that under the old Bye- 
law in respect of the purpose of closing out, the authority empowered to order the 
close out and the consequences of such closing out. It is idle to contend that the 
new Bye-law makes only inconsequential changes in the old Bye-law. The new.Bye- 
law operates upon an important term of a contract entered into before it came into 
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force, namely, the mode of performance ; it carries on its face the vice of 
retroactivity. In Craies on Statutes, 5th Edition, page 366, thefollowing passage 
appropriate to the question now raised is found : 

*•••••••■;•• -if a statute is passed which renders the performance of a contract impossible, 

the rule of law is that the contract is frustrated by supervening impossibility, consequently in this case 
also the statute operates retrospectively.” 

The learned author proceeds to state at page 367 : 

The principle of this case has been applied in later cases to contracts the performance of svliich 
m manner contemplated by the parties has been rendered impossible by reason of some change in 
the law.” 

It is, therefore, clear that the said Bye-law, in so far as it purports to affect the mode of 
performance of the pre-existing contraets, is certainly retrospective in operation. I 
am assuming for the purpose of the present question that the Bye-law cannot be 
construed in such a way as to confine its operation only to contracts that are entered 
into after it came into force. If so, the question arises whether the Central Govern- 
ment had power to make a Bye-law under section 12 ( i ) of the Act with retrospective 
effect. Section 12. (i) of .the Act reads : 

“ The Central Government may, either on a request in wi iting received by it in this behalf from 
the governing body of a recognised association, or if in its opinion it is cjqjcdient so to do, make Bye- 
laws.for all or any of the matters specified in section 11 or amend any Bye-laws made by such associa- 
tion under that section.” 

Section 1 1, enumerates the matters in respect of which the recognized associations can 
'make Bye-laws for the regulation and control of forward contracts. Neither section 
12 nor section 1 1 expressly states that a Bye-law with retrospective operation can be 
made under either of those two sections. Full effect can be given to both the sections 
by recognizing a power only to make Bye-latvs prospective in operation, that is. Bye- 
laws that would not affect any vested rights. In the circumstances, can it be held 
that the Central Government to ivhich the power to make Bye-laws is delegated by 
the Legislature without expressly confemng on it a power to give them retrospective 
operation can exercise a power thereunder to make such Bye-laws. Learned counsel 
for the respondents contends that, as the Legislature can make a laiv ivith retrospec- 
tive operation,' so too a delegated authority can make a Bye-law with the same effect. 
This argument ignores the essential distinction between a Legislature functioning in 
exercise of the po'wers conferred on it under the Constitution and a body entrusted 
by the said Legislature with a power to make subordinate legislation. In the case of 
the Legislature, Article 246 of the Constitution confers a plenary power of legislation 
subject to the limitations mentioned therein and in other provisions of the Constitu- 
tion in respect of appropriate entries in the Seventh Schedule. This Court, in Union 
of, India v. Madan Gopal Kabra\ held that the Legislature can ahvays legislate retros- 
pectively, unless there is any prohibition under the Constitution which has created 
it. But the same rule cannot obviously be applied to the Central Government 
exercising delegated legislative power, for the scope of their po'wer is not co-extensive 
with that of Parliament. This distinction is clearly brought out by the learned 
Judges of the Allahabad High Court in Modi Food Products Ltd. v. Commissioner of 
Sales-tax, U.P.^, wherein the learned Judges observed : 

“ A Legislature can certainly give retrospective effect to pieces of Legislation passed by it but 
an executive Government exercising subordinate and delegated lcgislati\c powers, c.annot make 
legislation retrospective in effect unless that power is expressly conferred.” 

In Strawboard Manufacturing Co., Ltd. v. Gutta Mill Worker’s UnioiF a question arose 
whether the Governor of U.P., who referred an industrial dispute to a person nomi- 
nated by him with a direction that he should subirlit the award not later than a parti- 
cular date could extend the date for the making of the award so as to validate the 
award made after the prescribed date. Reliance was placed upon section 21 of the 
U.P. General Clauses Act, 1904, in support of the contention that the power of 
amendment and modification conferred on the State Government under that section 

3- (*953) * M.L.J 427 : ('933) ' 
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might be so exercised as to have retrospective operation. In rejecting that conten- 
tion, Das, J., as he then was, observed : . . 

*' It is true that the order of April 26, 1950, does ex facie purport to modify the order of February 
18,1950, but, in view of the absence of any distinct provision in section 21 that the power of amend- 
ment and modification conferred on the State Government may be so exercised as to have retrospective 
operation the order of April 26, i960, viewed merely as an order of amendment or modification, 
cannot, by virtue of section 21, have that effect.” 

This decision is, therefore, an authority for the position that unless a statute confers on 
the Government an express power to make an order with retrospective effect, it cannot 
exercise such a power. The Mysore High Court in a considered judginent in India 
Sugar and Refineries Lid. v. State of Mysore''^ dealt with the question that now arises for 
consideration. There, the Government issued three notifications, dated gth April, 
1956, 15th October, 1957 and 13th February, 1958 purporting to act under section 
14 (i) of the Madras Sugar Factories Control Act, 1949, whereby cess was imposed 
on sugarcane brought and crushed in petitioner’s factory for the crushing season 
1 955-56, 1 956-57 and 1 957-58 respectively. One of the questions raised was whether 
under the said section the Government had power to issue the notifications imposing 
a cess on sugarcane brought and crushed in petitioner’s factory for a period prior to 
the date of the said notifications. Das Gupta, G.J., delivering the judgment of the 
Division Bench, held that it could not. The learned Advocate-General, who appea- 
red for the State, argued, as it is now argued before us, that in a case where power to 
make Rules is conferred on the Government and if the provisions conferring such a 
power does not expressly prohibit the making of Rules with retrospective opera- 
tion, the Government in exercise of that power can make Rules with retrospective 
operation. In rejecting that argument, the learned Chief Justice, delivering the 
judgment of the Division Bench, observed at page 332 : 

“ In my opinion a different principle would apply to the case of an executive Government 
exercising subordinate and delegated legislative powers. In such cases, unless the power to act retros- 
pectively is expressly conferred by the Legislature on the Government, the Government cannot act 
retrospectively. ’ ’ 

With respect, I entirely agree with the said observations. The same question was 
again raised and the same view was expressed by the Kerala High Court in C. W. 
Motor Service (P.) Ltd. v. State of Kerala'^. There the Regional Transport Authority, 
Kozhikode, granted a stage carriage permit to the third respondent therein in respect 
of a proposed Ghat Route. The grant of the permit was challenged on the ground 
that when that order was passed there was no constituted Regional Transport 
Authority for the district. It was contended on behalf of the contesting respondent 
that the said defect was cured by a subsequent notification issued by the Government 
whereby the Government ordered the continuance of the Road Transport Authority 
from the date of the expiry of the term of the said authority till its successor was 
appointed. The High Court held that the notification with retrospective operation 
was bad. In that context, Varadaraja Iyengar, J., observed ; 

“ The rule is well-settled that even in a case where the executive Government acts as a delegate 
of a legislative authority, it has no plenary power to provide for retrospective operation unless and 
until that power is expressly conferred by the parent enactment.” 

The House of Lords in Howell v. Falmouth Boat Construction Co. Ltd^ expressed the 
same opinion and also pointed out the danger of conceding such a power to a dele- 
gated authority. There, a licence was issued to operate retrospectively and to cover 
works already done under the oral sanction of the authority. Their Lordships 
observed ; 

“ It would be a dangerous power to place in the hands of Ministers and their subordinate officials 
to allow them, whenever they had power to license, to grant the licence ex poU facia ; and a statutory 
power to license should not be construed as a power to authorise or ratify what has been done unless 
the special terms of the statutory provisions clearly warrant the construction.” 

It is true that this is a case of a licence issued by an authority in exercise of a statutory 
power conferred on it, but the same principle must apply to a Bye-law made by an 

1. A.I.R. i960 Mys. 326. 
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authority in exercise of a power conferred under a statute. Our Constitution pro- 
mises to usher in a Welfare State. It involves conferment of po\vers of subordinate 
legislation on government and governmental agencies affecting every aspect of human 
activity. The regulatory process is fast becoming an ubiquitous element in our life. 
In a Welfare State, perhaps, it is inevitable, for the simple reason that Parliament or 
Legislature cannot be expected to provide for all possible contingencies. But there 
is no effective machinery to control the rule-making powers, or to prevent its diversion 
through authoritarian channels. If the conferment of power to make delegated legis- 
lation proprio vigore carried with it power to make a rule or Bye-law with retrospective 
operation, it may become an instrument of oppression. In these circumstances, it 
has been rightly held that the provisions conferring such a po%ver must be strictly 
construed and unless a statute expressly confers a power to make a rule or bye-law 
retrospectively, it must be held that it has not conferred any such power. It is said 
that such a strict construction may prevent a rule-making authority from making a 
rule in an emergency, though the occasion demands or justifies a rule ^vidl retros- 
pective effect. The simple answer to this alleged difficulty is that if the Legislature 
contemplates or visualizes such emergencies, calling for the making of such rules or 
Bye-laws with retrospective effect, it should expressly confer such power. It is also 
said that the Government can be relied upon to make such rules only on appropriate 
occasions. This Court cannot recognise implied powers pregnant with potentialities 
for mischief on such assumptions. That apart, the scope or ambit of a rule cannot 
be made to depend upon the status of a functionary entrusted with a rule-making 
power. In public interest the least the Court can do is to construe the provisions 
conferring such a power strictly and to confine its scope to that clearly expressed 
therein. 

Applying that rule of strict construction, I would hold that section 12 (i) does 
not confer a power on the Central Government to make a Bye-law with retrospective 
effect and, therefore, the new Bye-law made on 21st January, 1956, in so far as it 
purports to operate retrospectively, is invalid. 

Assuming that it is permssible to infer such a power by necessary, implication, 
can it be said that it is possible to so imply under section 12 of the Act ? The phrase 
“ necessary implication ”, as applied in the law of statutory construction, means an 
implication that is absolutely necessary and unavoidable ; that is to say, a Court 
must come to the conclusion that unless such an implication is made, the provisions 
of the section could not be given full effect on the wording as expressed therein. 
Under section 12 of the Act, the Central Government may either on a request in 
writing received by it from the governing body of a recognized association, or if in its 
opinion it is expedient so to do, make Bye-laws for all or any of the matters specified 
in section n or amend any Bye-la'w made by such association under that section. 
Now section ii says that any recognized association may, subject to the previous 
approval of the Central Government, make Bye-laws for the regulation and control 
of forward contracts ; under sub-section (2) thereof, the association is authorized to 
make laws providing for any of the matters mentioned therein. A glance at those 
matters shows that all the Bye-]a\vs providing for those matters could be framed 
witiiout giving section 12 any retrospective effect. It is said that section 1 1 (0) gives 
an indication that a bye-law contemplated by that sub-sclausc must necessarily 
provide for its retrospective operation. It reads : ^ 

“ the emergencies in trade which may arise and the exercise of powers in such emergencies 
including the power to fix maximum and minimum prices ; ” 

The learned Solicitor-General contends that an occasion may arise tvhen by a deter- 
mined action of a “ bear ” or a “ bull ” the rates may shoot up beyond a reasonable 
level or fall down steeply below a particular point creating an emergency in the 
market and in that emergency it would be necessary for the authorities concerned to 
step in and close out the contracts, and unless the bye-law is made retrospective such 
'an emergency cannot be met and, therefore, the power to make a Bye-law to meet an 
emergency contemplated in section 1 1 (0) of the Act must necessarily imply a power 
to make a Bye-latv retrospectively. There is an underlying fallacy in this argument. 
The conferment of a potver on the Government to make a Bye-law with retrospective 
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opei^ation must be absolutely necessai-y and unavoidable to provide for the matter 
mentioned in sub-clause (o) of section ii or any other clause of sub-section (2) of 
section n . A Bye-law could certainly be made to provide for an emergency visuali- 
zed by the learned Solicitor-General or for. any other emergency contemplated by 
that clause with only prospective operation.' It cannot, therefore, be said that unless 
retrospective operation was given to the provisions of section i2, the objects of the 
legislation would be defeated or the purposes for which the power was conferred could 
not be fulfilled. I, therefore, hold that section 12 (i) of the Act does not confer any 
such power on the Central Government by necessary implication. 

The second question turns upon the interpretation of section 4 of the Act. It 
reads : 

“ The functions of the Commission shall be — 

(а) to advise the Central Govcrnm'entin respect of the recognition of, or the ^vithdrawal of 
fccognition from, any association or in respect of any other matter arising out of the administration 
of this Act ; 

(б) to keep forward markets under observation and to take such action in relation to them 
as it may consider necessary, in exercise of the powers assigned to it by or under this Act ; 

' (e) to collect and whenever the Commission thinks it necessary publish information regarding, 

the trading conditions in respect of goods to which any of the provisions of this Act is made applicable 
including information regarding supply, demand and prices, and to submit to the Central Government 
periodical reports on the operation of this Act and on the working of forward markets relating to such 
goods ; 

(d) to make recommendations generally with a view to improving the organisation and working 
of forward markets ; 

(e) to undertake the inspection of the accounts and other documents of any recognized 
association or registered association or any member of such association whenever it considers it neces- 
sary j and 

(/) to perform such other duties and exercise such other powers as may be assigned to the 
Commission by or under this Act, or as may be prescribed.” 

Two questions arise under this section, namely, (i) whether the duties imposed and 
the powers conferred on the Commission under clause (/) of section 4 shall be read 
ejttsdem generis with those imposed or conferred under clauses (a) to (e) , and (ii) whether 
the powers assigned to the Commission by or under a bye-law can be performed 
by the Commission under clause (/). To appreciate the first question it would be 
necessary to know the constitution of the Commission and its role in the scheme of 
control provided by the Act. Under section 2 {b), “ Commission ” means the For- 
ward Markets Commission established under section 3. Section 3 empowers the 
Central Government to 

“ establish a Commission to be called the Forward Markets Commission for the purpose of 
exercising such functions and discharging such duties as may be assigned to the Commission by or 
under this Act.” 

Clauses (a) to (e) of section 4 show that the functions of the Commission are 
wholly supervisory and advisory in nature. It keeps the forward markets under 
observation, collects and publishes information, undertakes the inspection of the 
accounts and other documents and makes recommendations to the Central 
Government in respect of matters mentioned in that section. Under section 8 
(2) (c)) the Central Government may also direct the Commission to inspect the 
accounts and other documents of any recognized association or any of its members 
and submit its report thereon to the Cental Government. It is, therefore, manifest 
that the Commission has no administrative functions or powers of management or 
powers of interference in the internal management of the registered associations ; on 
the other hand, section i_i and the Bye-law framed thereunder — it is not necessary 
to go into them in detail — show that the regulation and control of the business 
of forward contracts and other business is entirely in the hands of the association. 
The doctrine of- generis is very well-settled. The expression ‘‘ejusdem generis” 
means of the same kind , and 

“ it is only an illustration or specific application of the broader, maxim noscur.lur a sociis, i.e., 
general and specific words which are capable of an analogous meaning, being associated together, 
take colour from each other, so that the general words are restricted to a sense, analogous, to the 
■ less general.” ' ' . 
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While to invoke the application of the doctrine of ejusdeni generis there must be a 
distinct genus or category, that is to say, the specific words preceding the general 
word must belong to the same class, the maxim noscuntur a sociis is of wider appli- 
cation. This Court in The Western India Theatres Ltd. v. Municipal Corporation of the 
City of Poona''-, though it did not expressly say so, in my view, was dealing ^vitll 
the said two doctrines, and it observed therein ; 

. “ ; - although the rule of construction based on the principle of ejtudcm generis cannot 

be invoked in this case, for items (i) to (x) do not, strictly speaking, belong to the same genus, but 
. they do indicate, to our mind the kind and nature of tax which the municipalities are authorized to 
impose.” 

So, in the present case, it may be said that clauses (a) to (/) may not belong to the 
same class, but they indicate that the functions described in the said clauses, being 
supervisory and advisory in character, are so analogous to each other that they take 
colour from each other and therefore the general words foIlo^ving must be restricted 
to a sense analogous to the said functions. It is said that clause {/) provides for 
duties and powers, whereas clauses (a) to (e) only deal with functions and, therefore, 
clause (/) must be deemed to provide for altogether a different subject-matter. I 
cannot agree with this contention, for the heading of section, 4 is “ Functions of the 
Commission”, and the section opens out with the words “The functions of the 
Commission shall be” and tlie functions are mentioned in clauses (a) to (f). It 
is, therefore, manifest that the duties and powers mentioned in danse if) are also 
functions. To put it differendy, all die clauses deal with functions of the Com- 
mission. That apart, a power and a duty are, as often as not, the two facets of the 
same concept. Clauses (a) to (e) also though ex facie they read as if they impose 
only dudes, on a closer scrutiny indicate that the duties cannot be exercised without 
the corresponding powers for the discharge of those duties. I tvould, therefore, hold 
that the duties and powers that may be assigned to the Commission under clause 
(j) can be only supervisory or advisory functions other than those mentioned in 
clauses (a) to (e). The power conferred on the Commission under the Bye-law 
made by the Government to close out contracts and thus terminate the contracts 
is neither an advisory nor a supervisory power, and, therefore, the Commission 
cannot legally exercise the same. 

The second question turns upon the interpretation of the provisions of 
clause (/) of section 4. The said clause reads : 

“ to perfonn such other duties and exercise such other powers as may be assigned to the Com- 
mission by or under this Act, or as may be prescribed.” 

The crucial words are “ by or under this Act, or as may be prescribed.” Under 
section 2 (A) of the Act “ prescribed ” means “prescribed by Rules made under 
this Act ” ; and section 2 (A) defines “ Rules ” thus : 

“ ‘Rules’, with reference to the rules relating in general to the constitution and management of 
an association, includes in the case of an incoiporated association its memorandum and articles of 
association.” 

If read with the definition of the word “ prescribed clause (/) indicates that the 
' Commission can perform the functions assigned to it by or under the Act, or as 
may be prescribed by the Rules made under the Act. The specific mention of the 
Rules made under the Act in the clause makes its abundantly clear that the phrase 
“ under the Act” excludes a rule made in exercise of the po^ver conferred under the 
Act, for if the said phrase takes in a rule, the word “ prescribed ” becomes redun- 
dant. Such ineptitude and want of precision in drafting shall not be attributed 
to the Legislature, except for compelling reasons. If a rule was not comprehended 
by the phrase “ under the Act ”, it would be illogical to hold that it would take 
in a Bye-law. It would mean that the Legislature specially provided for s- fmc, 
which has certainly a higher status than a Bye-law in legislatwe practice, while it 
treateda bye-law as a provision of the Act : that cannot be. The other reason tha 
may be suggested is that the word “ prescribed ” was used in superabundant caution 
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or by mistake. If superabundant caution was required to mention separately tire 
Rules, greater caution would have been necessary to provide separately for a Bye- 
law. A Court ordinarily shall attempt to give meaning to every word used by the 
Legislature, unless it is impossible to do so. Here there is not only no such iiripossi- 
bility, but there is also a good, reason for the Legislatiure in exeluding the Bye-laws 
from the operation of elause (/) of section 4 of the Act. 

Subordinate or delegated legislation takes different forms. Subordinate 
legislation is divided into two main classes, namely, (i) statutory rules, and (ii) 
Bye-laws or regulations made, {a) by authorities concerned with local government, 
and {b) by persons, societies, or corporations. The Act itself recognizes this dis- 
tinction and provides both for making of the Rules as ts'ell as Bye-laws. A compara- 
tive study of sections 1 1 and 1 2 whereunder power is conferred on the Central Govern- 
ment and the recognized associations to make Bye-laws on the one hand, and section 
28, whereunder the Central Government is empotvered to make Rules on the other, 
indicate that the former are intended for conducting the business of the association 
and the latter for the purpose of carrying into effect the obj'ects of the Act. In 
considering the question raised in this case this distinction will have to be borne in 
mind. 

It would be unreasonable to assume that a private association, though regis- 
tered under the Act, could confer powers on a statutory authority under the Act. 
That is why under section 4 (/), the Legislature did not think fit to provide for the 
assignment of a function to the Commission in exercise of a power under a Bye-law. 
The non-mention of Bye-la\vs in clause (f) is not because of any accidental omission 
but a deliberate one, because of the incongruity of an assignment of a function to the 
Commission under a Bye-law. I would, therefore, construe the words “by or 
under this Act, or as may be prescribed ” as follows ; “by this Act ” applies to 
powers assigned proprio vigore by the provisions of the Act ; “ under this Act ” 
applies to an assignment made in exercise of an express power conferred under 
the provisions of the Act ; and “ may be prescribed ” takes in an assignment made 
in exercise of a power conferred under a rule. This construction gives a natural 
meaning to the plain words used in the section and avoids stretching the language of a 
statutory provision to save an illegal Bye-law. In this context two decisions are 
cited at the Bar. The first is that of the Judicial Committee in Ilubli Electricity 
Company Ltd. v. Province of Bombay^. There, under section 3 (2) {f) of the Indian 
Electricity Act (IX of igio) “ the provisions contained in the Schedule shall 
be deemed to be incorporated with, and to form part of, every licence granted under 
this Lart.”_ Under section 4(1) (a) of the said Act, “ The Provincial Government 
may, if in its opinion the public interest so requires, revoke a licence,” inter alia, 
if “ the licensee in the opinion of the Provincial Government makes wilful and 
unreasonably prolonged default in doing anything required of him by or under 
this Act.” Under sub-clause (6) of the Schedule, a licensee had to comply with 
certain conditions. The Government revoked the licence on the ground that the 
licensee did not cornply with, the conditions laid down in Schedule VI, which 
were deemed to be incorporated in the licence by virtue of section 3 (2), and there- 
fore be did not do the thing required of him within' the meaning of section 4 of that 
Act. The Privy Council held that the performance by the licensee of the condi- 
tions of the Schedule to the Act was clearly required to be made under the Act. 
This decision does not help us ver>' much in the present case, as the question of Byc- 
• law did not arise therein. Nor is the decision of the Madras High Court in Pfara- 
yanaswamy v. Krishnamiirlhi^ of any assistance. There the question was whether 
the regulations framed by the Life Insurance Corporation by virtue of the powers 
yested in it by Act XXXl of 1956 prohibiting the employees from standing for elec- 
tion fell within the meaning of the words “ under any law' ” in Article 191 (i) (r) of 
the Constitution., , The High Court held that the regulations were law made under 
, the Act of Parliament. The conclusion was based on the principle that the rule 
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made in pursuance of the delegated power has the same validity arid has tire' same 
characteristic as a la^v made directly by the Parliament. Apart from the fact that 
the words to be construed there were different arid in a sense %vider than the words 
to be construed in the present case, the principle accepted in the decision is only 
of a general application and does not help to construe the specific tvords of clause 
(/) of section 4 ; their meaning can be gathered only by interpreting the said tvords, 
having regard to the setting and the context in which they are used. ' ■ 

For the foregoing reasons, I would hold that the Government had no potver 
under section 1 2 of the Act to make a bye-law assigning any function to the Com- 
mission. It follows that the notification dated 24th January'^, 1956, by the Forward 
Markets Commission ■was illegal and the appellants would be entitled to the issue 
of a ^vTit of mandamus in the terms prayed for. In the result, the appeal is ahoived 
with costs. 

Sinha, C.J. — In view of the judgment of the majority, the appeal stands dis- 
missed with costs. 

V.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — B. P. Sinha, Chief Justice, J. L. Kapur, M. Hid.ayatullah, 
J. G. Shah and J. R. Mudholkar; JJ, 

The Commissioner of Income-tax, Madras and another . . Appellants* 

V. 

S. V. Angidi Chettiar . . Respondent. 

Income-tax Act {XI of 1922) , section 28 (i) (c) Penalty under — If can be levied on a dissolvedfirm. 

The penalty provisio s under section 28 of the Income-tax .A.ct, would in the event of the default 
contemplated by clause (a), (i) or (r) be applicable in the -course of assessment of a registered firm. 
If a registered firm is exposed to liability of paying penalty, by committing any of the defaults contem- 
plated by clause (a),{b) or (c) by virtue of section 44, nohvithstanding the dissolution of the firm the 
assessment proceedings are liable to be continued against the registered firm, as if it has not been 
dissolved. 

Appeals from the Judgment and Order dated the 3rd May, 1957, of die Madras 
High Court in Writ Petitions Nos. 943 to 945 of 1955. j 

iT. f. Rajagopal Sastri, Senior Advocate (P. D. Menon, Advocate, with him), 
for Appellants. 

F. S. Venkataram and IC. P. Bhal, Advocates for Respondent. 

! The Judgment of the Court was delivered by 

Shah, J. — These are three appeals with certificates of fitness granted by the 
High Court of Madras against orders passed in Petitions for the issue of writs of 
certiorari setting aside orders imposing penalty upon the firm of Messrs. S. V. 
Veerappan Chettiar & Go., passed by the . Income- tax Officer under, section 28 (1) 
(c) of the Indian Income-tax Act. 

Four persons carried on business in cloth at.Virudhunagr in the name and 
style of S. V. Veerappan Chettiar & Co. — thereinafter called the firm. The firm 
was registered under section 26-A of the Income-tax Act, 1922, for the assessment 
years 1947-48, 1949-50 and 1950-51. The &m concealed particulars of its income 
in submitting its returns, and the Income-tax Officer, Vitudhimagar, in the course 
of assessment proceedings directed, by order dated 20th May, 1954, payment of 
penalty of Rs. 20,000 for the year 1947-48, Rs. 10,000 for tlie year 1949-50 and 

5,000 for the year 1950-5 1 . Against the orders imposing.penalty, one of the partners 
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of the firm moved the Commissioner of Income-tax, Madras, in revision but without 
success. Thereafter, petitions under Article 226 of , the. Constitution for issue of 
writs of certiorari or other appropriate writs calling for records relating to the orders 
dated 20th May, 1954, passed by the Income-tax Officer, Virudhunagar, in respect 
of the three assessment orders and the record relating to the order of the Commis- 
sioner and for quashing the penalty orders were filed by the two partners of the firm 
in the High Court at Madras. It was submitted by the petitioners that, by agree- 
ment between the partners the firm stood dissolved on 13th April, 1951 and intima- 
tion in that behalf was given to the Income-tax Officer, and that in any event the 
firm stood dissolved on 5th May, 1953, when one of the partners died and the 
Income-tax Officer could not, in exercise of the power under section 28(1) make an 
order imposing penalty after dissolution of the firm. The High Court accepted 
the plea of the petitioners and directed that the orders of the Income-tax Officer 
dated 20th May, 1954 and the further action of the Commissioner thereon declin- 
ing to revise the order of the Income-tax Officer in each of the petitions be set aside. 
Against the orders passed by the High Court the Commissioner appeals to this 
Court. 

This Court in a recent judgment — C. A. Abraham v. Income-tax Officer, Kottqyam 
and another'^. — held that the Income-tax Officer had power under section 28 of the 
Incometax Act to impose penalty in the course of assessment of a firm even if the 
form stood at the date of the order dissolved by the death of one of its partners. 
In so holding, tjiis Court observed that section 44 of the Income-tax Act sets 
up machinery for assessing tax liability of a firm which has discontinued its 
business and that the expression “ assessment ” in the different sections of Chapter 
IV of the Income-tax Act was not used merely in the sense of computation of 
income, and when section 44 declared that the partners or members of the firm 
shall be jointly and severally liable to assessment, it referred to the liability to 
computation of income under section 23 as well as the application of the 
procedure for declaration and imposition of tax liability and the machinery for 
enforcement thereof. 

Counsel for the respondents, however, contended that C. A. Abraham's case^ was 
one of an unregistered firm and the principle of that case has no application where 
the firm is a registered firm. But section 44 makes the provisions of Chapter IV, 
so far as may be, applicable to assessment when any business, profession or vocation 
carried on by a firm has been discontinued : the section declares liability of all 
discontinued firms and not merely of unregistered firms. There is nothing in sec- 
tion 44 or the context in which it occurs, to indicate that it does not apply to regis- 
tered firms. This Court in C. A. Abrahm’s case^ approved the decision of theAndhra 
Pradesh High Court in Mareddy Krishna Reddy v. Income-tax Officer, Tenali^, w'hich , 
was a case of a registered firm, which was dissolved before imposition of penalty. 

Counsel then argued that in any event, no penalty under section 28 can be 
imposed against a registered firm either before or after dissolution, even if the defaults 
set out in clauses (a), (6) or (c) are proved. This, counsel submits, is the result of the 
scheme of the Act under section 23(5) for assessment of tax liability of a registered 
firm. This plea was not set up in the petition, and there is no reference to it in 
the judgment of the High Court and even in the statement of the case filed in 
Gourt there is no trace of it. On that ground alone the plea raised by the appellant ' 
is liable to be rejected. Even if the appellant is permitted to raise the contention 
there is, in our judgment, no force in it. Section 28(1) , of the Act (in so far as it 
is material to these appeals) provides : , , 

“ If the Income-tax Officer * ♦,*..* * * in the course of any proceedings 

under this Act is satisfied that any person — . . ■ 

(a) has without reasonable cause failed to furnish the return of his total income which he was 
requited to furnish by notice given under sub-section (i) or sub-section (2) of section 22 or section 
34 or has withoht reasonable causc' failed to furnish it within the time allowed and in the manner 
required by such notice, or -■ - 
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(6) has without reasonable cause failed to comply with a notice under sub-section (4) of section 
22 or sub-section (2) of section 23, or 

(e) has concealed the particulars of his income or deliberately furnished inaccurate particulars 
of such income, 

he or it may direct that such persons shall pay by way of penalty, in the case referred to in clause 
(a), in addition to the amount of the income-tax and super-tax, if any, payable by him, a sum not 
exixedmg one and a half times that amount, and in the cases referred to in clauses (i>) and (e), in 
addition to any tax payable by him, a sum not exceeding one and a half times the amount of the 
income-tax and super-tax, if any, which would have been avoided if the income as returned by such 
person had been accepted as the correct income.” 

The expression “ person ” is defined in section 2 (a) of the Act as including “ a 
Hindu undivided family and a local authority. That evidently is not an exhaustive 
definition and recourse is permissible to the General Clauses Act which says in 
section 3(42) that a “ person ” includes “ any company or association or body of 
individuals whether incorporated or not ”. A firm is manifestly a body of indivi- 
duals and would therefore fall within the definition of “ person ”, and may be 
exposed to an order for payment of penalty in the circumstances set out in clauses 
{a) , (6) and (c) of section 28 of the Income-tax Act. That a firm, registered or un- 
registered, may be liable to pay penalty has been further clarified by Proviso (</) 
which declares the quantum of penalty payable by firms, registered as well as un- 
registered. Counsel for the respondent however contends that even if a firm be 
regarded as a person within the meaning of the operative part of section 28 and 
the Proviso thereof, because of an obvious defect in drafting no liability for 
payment of penalty can be imposed upon a registered firm and in support of that 
contention he relies upon the last clause of the 1st sub-section which provides for 
imposition of penalty “ in addition to any tax payable by him ”. Counsel submits 
that only the person liable to pay tax, may if found guilty of wrongful conduct 
specified in clauses (a), (4) and (c) be ordered to pay penalty, and by the scheme 
adopted by the Legislature for imposing tax liability upon registered firms under 
section 23 (5) tax is never payable by a registered- firm. Counsel says that when 
the Legislature by Act XL of 1940 enacted clause (</) of the Proviso, only the quan- 
tum of penal liability of a registered firm was declared but the liability could not 
still be enforced because by the substantive provision, it depended solely upon the 
existence of an enforceable obligation of the firm, and so long as an obligation was 
not imposed upon the firm to pay tax by an adequate amendment of section 23 (5), 
the liability though quantified was unenforceable. It is urged that there were two 
defects in section 28(1), as originally drafted; (1) that the penalty could be imposed 
only upon a person who was liable to pay income-tax or super-tax, and (2) that 
the penalty which may be imposed was a multiple of the income-tax and super-tax, 
if any, which would have been avoided if the income as returned by such person 
would have been accepted as the correct income, and by the enactment of clause 
(d) to the Proviso, the second defect was removed, but not the first. In support 
of this argument, counsel relied upon section 23 (5) as it stood, before it was amended 
by section 14 of the Finance Act of 1956. The clause provided that where an assessee 
is a firm and the total income of the firm has been assessed under rub-section (1), 
sub-section (3) or sub-section (4), as the case may be, the sum payable by the firm 
shall not be determined but the total income of each partner of the firm, including 
therein his share of its income, profits or gains of the previous year shall be assessed 
and the sum payable by him on the basis of such assessment shall be deterrnined. 
Under this scheme the income of the registered firm was to be computed but tax 
was not assessed on the total income of the registered firm ; the income was distri- 
buted according to the terms of the agreement amongst the partners of tlie_ regis- 
tered firm, and added to the separate income of the partners and tax was levied on 
the partners individually. Relying upon this scheme of levying tax, it was urged 
by counsel for the respondent that as the registered firm was not liable to pay tax 
it could be rendered liable to pay penalty under section 28 (1) (c). 

Section 28, as it was originally enacted, was somewhat obscure. The penalty 
which could be imposed in cases referred to in clauses (4) and (c) was to be a sum 
not exceeding one and a half times the amount of the whiell 'voyld have been 
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avoided if. the income" as returned by such person had' been accepted as tlie correct 
income. But the Legislature did not give any indication whether the penalty was 
related to the tax avoided by- the .partners of the firm, or by. the firm on the footing 
that it was to be regarded as an unregistered firm. By section 23 (5), income-tax 
not. being made payable by the . firm but by the individual partners of a registered 
firm; the legislative intention was not' clearly expressed. The Legislature to rectify 
the defect fixed an artificial basis for coiriputing'the penalty payable by a registered 
firm : it provided that, in the cases referred to in clauses (b) and (c), the amount 
of the income-tax and super-tax which would have been avoided if the income 
as returned had been accepted as the correct income, shall be taken to be the 
difference between the amount of the tax which would have been payable by an 
unregistered firm, on an income equal to the firm’s total income. But the provi- 
sion relating to ‘ imposition of liability to pay penalty by registered firms was 
clearly expressed. The assumption that the expression “ any tax ” used in section 
28(1) is intended to indicate that there must be some tax payable be the assessee 
before penalty could be imposed is wholly unwarranted. The futility of the assump- 
tion is exhibited by the terms of clause (b). Penalty may be imposed for failure 
to comply with the notice under sub-section (4) of section 22 or sub-section (2) of 
Section 23 even if the assessee has no.assessable income. To the imposition of a 
penalty liability to pay tax by the person against whom the penalty is sought to be 
imposed is therefore not a condition precedent, 

The Calcutta High Court in Khushirnm Murarilal v. Commissioner of Jncome-taHy 
Central, Calentta^, was called upon to deal with the submission made before us in 
tltis case. In that case the 'question which fell to be determined was whether 
imposition of a penalty on a registered firm under section 28 (1) (6) of the 
Income-tax Act was justified in law, It was urged in that case on behalf of the 
assessee — a registered firm—that inasmuch as under section 28 (1) (b) a person', 
can be made liable to pay penalty, in addition to the amount of income-tax, and; 
super- tax, if any, payable by him in cases falling under clauses (b) and (c), no- 
order for payment of penalty can be made against a. registered firm, because 
under the Income-tax Act no tax is made payable by the firm. Chief Justice 
Chakravarti, speaking for the Court, observed : 

“ even when construed by its own language the concluding paragraph of 

section 28 (i) cannot be said to make it a condition precedent that a person must be liable to pay 
some income-tax or it may be also super-tax if he is to be made liable for a penalty. Clause (6) of the 
Proviso to my. mind emphasizes that meaning of the concluding piiragraph of section 28 (i^and 
rests on an assumption that under that provision a person may be chargeable to penalty although 
he may not be chargeable to tax.” '‘ 

The learned Chief Justice also observed ; ' ^ 

“ it was not really riecessary for clause (rf) of tlie Proviso to enact specifically 

that a registered firm would be liable to pay a penalty despite the fact that it could not be charged 
and was not, in fact, charged to income-tax or supci-tax. The whole argument of Dr. Sen Gupta- 
was that the concluding paragraph of section 28 (i) had left a gap which had been attempted to 
be filled up by clause (rf) of the Proviso, but the .attempt had not been successful. In my view the- 
gap which undoubtedly existed in the concluding paragraph of section 28 ( 1) was only an absence' 
of a provision regarding the quantum of the penalty that could be levied from a registered firm 
because the quantum depends upon the amount of income-tax payable.” ; 

-In our. view' the learned .Chief Justice was right in so enunciating the law. 
Under section 23 (5) of the Indian Income-tax Act, before it was amended in 1956 
in the case of a registered firm the tax payable by the firm itself was not required, 
to be determined but the total income of each partner of the firm including therein 
the share of its income, profits and gains of the previous year was required to be asses- 
sed and the sum payable by him on the basis of such assessment was to be determined. 
But this ivas merely a method of collection of tax due from the firm. 

• ■ The penalty provisions under section 28 would therefore in the event of the ■ 
default contemplated by clauses (a), (b) or (c) be applicable in the' course of assess- 
ment of a registered firm. ' If a registered firm is exposed to liability of paying' 
penalty, by conmitting'any of the defaults contemplated by clauses (a) , (b) or (c) by 



> 


IIJ ; : 

Iit.O., MADURAI S..VIDYASAGAR 85' 

virtue of section 44, notwithstanding the dissolution of the firm the assessment pro- 
ceedings are liable to be continued against the registered firm, as if it has. hot been 
dissolved. 

, Counsel contended that in a.ny event, penalty for the assessment year 1949-50 
could not be imposed upon the assessee firm because there was no evidence that the 
Income-tax Officer was satisfied in the course of any assessment proceedings under 
the_ Income-tax Act that the firm had concealed the particulars of its income or had 
deliberately furnished inaccurate particulars of the income. The power to impose 
penalty under section 28 depends upon the satisfaction of the Income-tax Officer in 
the course of proceedings under the Act ; it cannot be exercised if he is not satisfied 
about the existence of conditions specified in clauses (a), (b) or (r) before the proceed- 
ings are concluded. The proceeding to levy penalty has, however, not to be com- 
menced by the Income-tax Officer before the completion of the assessment proceed- 
ings by the Income-tax Officer. Satisfaction before conclusion of the proceeding under 
the Act, and not the issue of a notice or initiation of any step for imposing penalty 
is a condition for the exercise of the jurisdiction. There is no evidence on the record 
that the Income-tax Officer was not satisfied in the course of the assessment 
proceeding that the firm had concealed its income. The assessment order is dated the 
10th of Novermber, 1951, and there is an endorsement at the foot of the assessment 
order by the Income-tax Officer that action under section 28 had been taken for 
concealment of income indicating clearly that the Income-tax Officer was satisfied 
in the course of the assessment proceeding that the firm had concealed its income. 

In our view, the High Court was in error in holding that penalty could not be 
imposed under section 28 (l)(c) upon the firm Messrs. S.V, Veerappan Chettiar & Co. 
—after its dissolution. 

The appeals will therefore be allowed and the orders passed by the High Court 
will be set aside and the petitions filed by the respondents dismissed with costs in this 
Court and the High Court. One hearing fee. 

Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

' Present : — B. P. Sinha, Chief Jnstice, J. L. Kapur, M. Hidayatullah, 
J. C. Shah and J. R. Mudholkar, JJ. 

The Income-tax Officer, Circle 11, Madurai and another . . Appellants* 

V. 

M. R.. Vidyasagar •• Respondent. 

Income-tax Act (XI of 1922), section 18-^, clause (6), Fifth Proviso enacted by Act^ (XXV 0/1953) 

' — Scope — Applicability to assessments completed before Income-tax O^cer before 1 st April, 3952, but pending tn 
appeal before the Appellate Assistant Commissioner or Appellate Tribunal. 

The jurisdiction under the Fifth Proviso to clause (6) of section 18-A of the Income-tax Act 
enacted by Act XXV of 1953 may be exercised by the Income-tax Officer in all cases which are pend- 
ing on 1 st April, 1952 before the Income-tax Officer or any superior authority having under the Income- 
tax Act power to modify the assessment of income, or are commenced after that date where though 
the assessment was completed by the Income-tax Officer before isl April. 3952, such assessments were 
modified in view of the orders passed by the Appellate Tribunal on 32 th April, 1953 after the date 
on which Act XXV of 1953 came into operation, the Income-tax Officer has to exercise the powers 
with which he has been invested since April, 1952, if the circumstances of the case warrant such excr*. 
cise. 

, Appeals from the Judgment and Order dated the 13th August, 1954, of the 
Madras High Court in Writ Petitions Nos. 743 and 748 of 1954. 

K. jV. Rajagopal Sastri, Senior Advocate {P. D. Menon, Advocate, with him), for. 
Appellants. 

'• " Appeals Kos. 545 and 54G of i960. ■ ' i7‘h Januar>',- 1962. 
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- Thejudgment of the Court was delivered by ' ■ , 

Shah) J . — ^These arc, two appeals with certificates of fitness granted by the High 
Court of Judicature at Madras against certain orders passed in Writ Petitions under 
Article 226 of the Constitution. . , 

One Ramaswami Iyer— father of the respondent — ^was assessed to income-tax 
in the status of a Hindu undivided family. Ramaswami Iyer died in 1949 and the 
respondent M.R.‘ Vidyasagar became the manager of the family. The family was a 
a partner through its manager in a firm styled “ The Madura Knitting Company ”, 
and the share in the profits of the partnership which was registered under the Indian 
Income-tax Act was the principal source of its assessable income. Under section 18-A 
of the Indian Income-tax Act, the Hindu undivided family was liable to pay advance 
tax for each of the assessment years 1946-47, 1947-48 and 1948-49. The Income- 
tax Officer, Madura, issued notices under section 18-A (1) of the Indian Income- 
tax Act for payment of advance tax on the basis of the preceding year’s income. It 
was open to the assessee to submit a revised estimate of his income under section 
18-A (2) in respect of the year in question and Ramaswami Iyer — who was at the 
material time the manager — availed himself of the option to submit a revised esti- 
mate and estimated the income for each of the assessment years 1946-47 and 1948-49 
at Rs. 45,000. The assessments of these two years were completed respectively on 
28th November, 1950 and 29th February, 1951 and the income received from the 
Madura Knitting Company was included in the assessments under section 23 (5). 
The Income-tax Officer assessed the total income of the Hindu undivided family for 
the year 1946-47 at Rs. 1,01,335 and for the year 1948-49 at Rs. 3,10,697. As the 
total income assessed far exceeded the estimate of Rs. 45,000, submitted by the 
manager of the assessee family, the Income-tax Officer in making the assessment order- 
ed the respondent to pay Rs. 6,999-12-0 and Rs. 36,687, respectively for the assess- 
ment years 1946-47 and 1948-49 as interest. In appeals against the orders of assess- 
ment by the Madura Knitting Company, by order dated 12th March, 1954 the 
Income-tax Appellate Tribunal reduced the income of the firm, and on that basis 
reduced the share of the family in the income of the firm for the year 1946-47 to 
Rs. 83,335 and for the year 1948-49 to Rs. 2,83,868. The Income-tax Officer, 
Madura in giving effect to the order passed by the Appellate Tribunal under the 
Third Proviso to section 18-A(6) reduced the interest to Rs. 4,358, for the year 1946-47 
and to Rs. 32,714-10-0 for the year 1948-49 and called upon the respondent to pay 
thearrears of tax inclusive of interest so adjusted. The respondent then called upen 
the Income-tax Officer not to levy interest under section 1 8-A (6) submiting that the 
levy was illegal and unjustified, and in the alternative requested that -the interest be 
waived under the powers vested under the Fifth Proviso to section 18-A (6) which was 
added by section 13 of the Indian Income-tax (Amendment) ActXV of 1953. The 
Income-tax Officer declined to accede to the request and the respondent’s applica- 
tion to the Inspecting Assistant Commissioner for cancelling the levy of interest was 
also rejected. ,The respondent then moved two petitions (Nos. 7^3 and 748) 
under Article 226 of the Constitution in tire High Court of Judicature at Madras for 
writs cancelling the orders imposing liability for payment of interest, contending 
that the levy of penal interest was opposed to law and was prima facie, unjustified on 
the facts and circumstances of the case. The respondent submitted that the levy of 
interest under section 18-A (6) was penal in character and could not be imposed 
upon the legal representative of the-deceased manager who was not in any manner 
responsible for the originffi return filed by the firm of which the manager was a 
partner. He also contended that the levy was not warranted by the provisions of the 
Indian Income-tax Act inasmuch as in respect of the assessment years in question 
tire respondent was not the assessee, that the_ delay in completing the assessment was 
not attributable either to the then manager of the family, Ramaswami Iyer or to 
himself and therefore, no liability for payment of interest could be imposed, and that 
in any event refusal to cancel the levy of interest was arbitrary and not based on 
any judicial exercise of discretion vested in the Income-tax Officer. 

, A Division Bench of the Madras High Court held that the provision imposing 
liability to pay interest under sub-section (6) of section 1 8-A was not opposed to law and 
could be enforced against the legal representative of the deceased manager, who .was a 
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partner of the assessee firm. The High Court, howes^er, was of the view that as the 
Incomd-tax Officer and the Inspecting Assistant Commissioner had failed to 
consider whether in the circumstances of the case, the reduction or waiver of the 
interest w.as jusified, it be ordered that the Income-tax Officer do decide whether 
the petitioner had made out a case for the exercise of the discretion vested in the 
Income-tax Officer to waive or reduce the interest under the powers conferred on 
him by the Fifth Proviso of clause (6) of seetion 18-A. Against that order with certifi- 
cates of fitness these appeals are preferred by the Commissioner of Income-tax. 

Section 18-A which imposes liability upon the tax-payer to make advance pay" 
ment of tax was incorporated into the Indian Income-tax Act by Act XI of 1944. 
That section enables the Income-tax Officer on or after the Ist day of April in any 
financial year, by order in writing, to require an assessee to pay to the Central 
Government in specified instalments income-tax and super-tax payable on so much 
of such income as is included in the assessee’s total income of the prvious year in 
respect of which he had been assessed. Under sub-section (2), if the assessee who is 
required to pay tax by an order under sub-section (1) estimates at any time before the 
last instalment is due that the part of his income to which the sub-section applies 
for the period which would be the previous year for an assessment for the year next 
following is less than the income on which he is required to pay tax and accordingly 
wishes to pay tax which is less than the amount he is required to pay, he may send 
to the Income-tax Officer an estimate of the tax payable by him, and pay tax as 
accords with his statement. It is, however, provided by sub-section (6) inter alia 
that where in any year the assessee had paid tax under sub-section' (2) on the basis of 
his own estimate and the tax paid is less than 80 per cent of the tax determined on the 
basis of his regular assessment (so far as such tax relates to income to which the provi- 
sions of section 16 do not apply) simple interest at the rate of 6 per cent per annum 
from the 1st day of January in the financial year in which the tax was paid up to the 
date of the said regular assessment shall be payable by the assessee upon the amount 
by which the tax so paid falls short of the said 80 per cent. As originally enacted the 
liability to pay interest upon the amount by which the tax paid fell short of 80 per- 
cent of tax was absolute. The Income-tax Officer had no discretion in the matter, ' 
and was bound to impose liability for payment of interest. But by section 13 of the 
Indian Income-tax (Amendment) Act, 1953 (XXV of 1953), an additional Proviso 
was enacted to sub-section (6) in the following form: 

“ Provided further that in such cases and under such circumstances as may be prescribed, the 
Income-tax Officer may reduce or waive the interest payable by the assessee.” 

This Proviso was given retrospective effect as from 1st April, 1952. Thereafter in 
exercise of powers conferred by section 59 the Central Board of Revenue added Rule 
48 to the following effect ; — 

“ 48. The Income-tax Officer may reduce or waive the interest payable under section 18-A 
in the cases and under the circumstances mentioned below, namely ; — 

(1) Where the relevant assessment is completed more than one year after the submission of the 
return, the delay in assessment not being attributable to the assessee. 

(2) 'Where a person is under section 43 deemed to be an agent of another person and is assessed 
upon the latter’s income. 

(3) Where the assessee has income from an unregistered firm to which the provisions of clause 
(i) of sub-section (5) of section 23 are applied. 

(4) Where the “ previous year ” is the financial year or any year ending near about the close 
of the financial year and large profits are made after the 15th of March in circumstances which could 
not be foreseen. 

(e) Any case in which the Inspecting Assistant Commissioner considers that the circumstances 
arc such that a reduction or waiver of the interest payable under section 18-A (6) is justified.” 

The effect of the incorporation of the Fifth Proviso in section 18-A (6) and of Rule 
48 was manifestly to authorise the Income-tax Officer in exercise of his discre- 
tion to relieve against the rigour of the inflexible rule originally enacted in clause 
(6) about payment of interest by the assessee when the tax paid by him on his 
estimate fell below 80 per cent of the tax payable on regular assessment. 
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The only question which falls to be determined in these appeals is whether the' 
benefit of the Fifih Proviso to section 18-A (6) could be claimed in respect of the assess- 
ments of the income of the respondent’s family which were completed by the 
Income-tax Officer before 1st April, 1952. The High Court was of the view tliateven 
if the assessment by the Income-tax Officer was completed before 1st April, 1952, if 
the final adjustment pursuant to the order of the Appellate Tribunal was, made 
after that date the Income-tax Officer was competent, in exercise of the powers with 
which he was invested by the Fifth Proviso to clause (6) of section 18-A to reduce or 
waive the interest payable by the assessec and the Income-tax Officer having failed 
to exercise his discretion a case was made out for the issue of a writ under Article 226 
of the Constitution directing that Officer to consider whether in the circumstances of 
the case relief may be granted to the respondent. 

On behalf of the Commissioner of Income-tax it is urged that the power con- 
ferred by the Fifth Proviso may undoubtedly be exercised in those cases where assess- 
ment is completed on or after 1st April, 1952, but where the assessment was comple- 
ted and liability to- pay interest had crystallized under sub-section (6) as it original- 
ly stood, the Income-tax Officer has no. power under the amended sub-section to 
reduce or waive the interest ordered to be paid by the assessee even if the proceed-. 
ings in assessment are pending in appeal before the Appellate Assistant Commissioner 
or the Appellate Tribunal. It was urged that the interest under section 18-A (6) 
is payable upto the date of the regular assessment and if in the contingencies pres- 
cribed by section 18-A (6), as originally enacted liability to pay interest crystallized 
the Income-tax Officer could not, in exercise of a power invested by the amending 
Act re-open the order, because the Legislature had given to the amending statute 
only a partial retroactive operation, and its retroactivity could not be enlarged : 
to do so, would be plainly to defeat the plain intendment of the Legislature. It is 
unnecessary for the purpose of these appeals to consider whether an assessment which 
has become final before the date on which the Fifth Proviso came into operation, and 
which is not subject to any pending appeal, can be reopened and the benefit of the 
power conferred by the Fifth Proviso be afforded to an assessee. The question which 
falls to be determined is whether in an assessment subject to an appeal which is 
pending, or which may be lawfully filed, the powe'r to reduce or waive the interest 
can be exercised. There is, in our judgment, inherent evidence in the rule indicating 
that such a power can be exercised even if the regular assessment is completed by the 
Income-tax Officer before 1st April, 1952. The power vested in the Income-tax 
Officer to reduce or waive interest payable by an assessee is exercisable “in such cases 
or such circumstances as may be prescribed” by the Rules. By Rule 48 tire Income- 
tax Officer is given the power to reduce or waive interest payable under section 18-A 
(6) in the events specified therein. By the 1st clause of Rule 48 where the assessment 
is completed more than one year after the submission of the return — the delay in 
assessment not being attributable, to the assessee — the power of the Income-tax 
Officer may be exercised. There is nothing, in the rule which indicates that the 
power to grant relief may be exercised only before the regular assessment is com- 
pleted by the Income-tax . Officer. The terms of clauses (1) and (5) of the rule 
clearly support the view that the order reducing or waiving interest may be passed 
even after the order of assessment is made, and interest is included. Again, by 
making Act XXV of 1953 operative retrospectively from 1st April, 1952, the Legisla- 
ture has evinced an intention that to regular assessments made between 1st April, 1952 
and the date on which the Act was enacted, the Fifth Proviso to section 18-A (6) mhy 
apply. The argument, that liability to pay interest c^stallizes when the Income- 
tax Officer incorporates the direction for payment of interest, because the order is 
not made appealable has no force. The order for payment of interest was liable to 
be modified if the assessment of income was varied by the Appellate Assistant Commis- 
sioner, or by the Tribunal. It is true that interest could be charged up to the 
date of regular assessnient by the Income-tax Officer but that does not support the 
theory' of crystallisation of liability. If therefore the quantum of liability was capa- 
ble of being altered even after the date of the re^lar assessment, the assumption 
made" that' the power to giv6 relief against a rigid statutory provision should be 
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restricted to cases which are decided by the Income-tax Officer only after 1st April, 

1952 is not warranted. The power of the Income-tax Officer arose only after 1st 
April, 1952, but there is nothing in the Act to show'that it was to be exercised only in 
respect of assessments made by the Income-tax Officer after that date. In our judg- 
ment, the jurisdiction under the Fifth Proviso may be exercised by tlie Income-tax 
■Officer in all cases which are pending on 1st April, 1952 before the Income-tax 
•Officer or any superior authority having under the Income-tax Act power to 
modify the assessment of income, or are commenced after that date. 

In the present case, the original assessments made by the Income-tax Officer in 
both the years in question were modified in view of the orders passed by the Appellate 
'Tribunal in the assessment of the Madura Knitting Co. The order of the Appellate 
Tribunal was passed on 12th April, 1953, t.c., after the date on which Act XXV of 

1953 came into operation. After that date the Income-tax Officer was boimd to 
-give effect to the orders of the Appellate Tribunal and to adjust liability in computing 
the assessable income and the tax payable thereon. The Income-tax Officer being 
bound to adjust liability to pay interest under clause (6) of section 18- A, we see no 
reason why in adjusting that liability he may not exercise the powers with which he 
has been invested since April, 1952, if the circumstances of ffie case warrant such 
exercise. 

In our view the High Court was right in holding that the Income-tax Officer had 
the power in the case of the assessments in question to exercise the authority conferred 
by the Fifth Proviso to section 18-A (6) and he having failed to exercise the discretion, 
u. writ requiring him to consider whether a case is made out for the exercise of his 
discretion was properly issued. 

These appeals therefore fail and are dismissed. 

Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

. (Criminal Appellate Jurisdiction). 

Present : — J. L. Kapur, K. C. Das Gupta and Raghubar Dayal, JJ. 

'The State of Bihar . . Appellant* 

V. 

'Kameshwar Prasad Verma . . Respondent. 

Criminal Procedure Code {V of iSgS). section 491 and Constitution of India (1950) Article zu6— Petition 
for issue bf writ of habeas corpus— issued by High Court to respondent — Filing of proper return is 
, essential. ' 

Where a rule is issued to the respondent on a petition for issue of wit of habeas corpus filing a proper 
return is necessary and insisted upon in most jurisdictions. Where it is not sho%vn that there ivas any 
lawful authority under which the petitioner (who was undergoing sentence of rigorous imprisonment 
had been released under the provisions of the rules of the Jail Manual when the unexpired period was 
four months and three days on the ground that he was seriously ill) was re-arrested, in the absence 
.of such lawful authority the petitioner’s detention cannot be supported and is illegal and the 
remedy under Article 226 is rightly applicable. 

Appeal by Special Leave from the Judgment and Order dated the 2nd June, 
1958, of the Patna High Court in Criminal Misc. No. 124 of 1958. 

S. P. Farma,’ Advocate, for Appellant. 

A. S. R. Chari, Senior Advocate (D. P. Singh, R. K. Garg, S. C. Aggarwal and 
'2f. K. Ramamurthi, Advocates of Mjs. Ramamurthi & Co., with him), for 
Respondent. 

The Judgment of the Court -was delivered by 

Kapur, J . — ^The State of Bihar has brought this appeal against the judgment 
and order of the High Court of Patna and it arises out of proceedings under Article 
226 of the Constitution and section 491 of the Criminal Procedure Code for a writ 
of habeas corpus in the matter of detention of one Bipat Gope. The present res- 
pondent was the petitioner in the High Court. 

' 17th April, 1962.' 


♦Criminal Appeal No. 242 of i960, 
a c J — 12 
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Bipat Gope, a resident of the district of Patna, was convicted under section 32S- 
and section 324- read with section 511 of the Indian Penal Code and sentenced bn 
29th November, 1957, to six months’ rigorous imprisonment by the High Court 
on appeal against acquittal under section 417 of the Code of Criminal Procedure 
but he svas not taken into custody till 6th January, 1958 and wen then he \vas kept 
under armed guard in the Patna Medical College Hospital in one of the paying^ 
rvards, on the ground that he was seriously ill. On an application by the respondent 
and on the recomniendation of the appropriate medical authority Bipat Gope was 
released by the District Magistrate on 11th March, 1958 under the rules of the Jail 
Manual when his unexpired period of imprisonment was four months and three 
days. The contention of the appellant State is that he was released under rule 549 
which is the rule providing for conditional release of prisoners but the respondent 
challenges the factum of release under this rule. The sureties for Bipat Gope 
were called upon to produce him but as they had failed to do so notices were issued 
to tliem by an order dated 27th April, 1958, to show cause why their surety bonds- 
should not be forfeited. By the same order non-bailable warrant for arrest was 
ordered to be issued. 

On 29th April, 1958, Bipat Gope moved a petition under Article 226 against 
the order of the District Magistrate and the High Court directed on 1st May, 1958- 
that Bipat Gope should appear on Monday following which was 5th May, 1958,. 
when the petition was to be taken up for preliminary hearing. 

On 1st May, 1958, Bipat Gope appeared in the Court of the District Magis- 
trate, Patna and made an application stating that he had filed the abovementioned 
petition in the High Court and that he had to appear there on Monday and he prayed 
that he be allowed an opportunity to present his case to the High Court and to avoid , 
his maltreatment at the hands of the police of which he was apprehensive. Therer 
is no order on the record showing what the District Magistrate did but from the- 
respondent’s petition in the High Court it ajjpears that the application before the 
District Magistrate was taken up by the Senior Deputy Collector, Patna, who- 
ordered Bipat Gope to be taken into custody and sent him to jail. The earlier peti- 
tion of Bipat Gope filed in the High Court was withdra-wn on 2nd May, 1958. 

The High Court heard the petition filed by the respondent on 5th May, 1958’ 
and after some amendments were made the petition was allowed and Bipat Gope 
was ordered to be released from custody. The High Court held that the order of 
release by the District Magistrate of Patna above referred to was an order for his- 
unconditional release and therefore he could not be re-arrested. It is against that 
order that the State has come to this Court by Special Leave, its application under 
Article 134 (1) (c) having been dismissed by the High Court. 

On the petition under Article 226 filed by the respondent, the High Court issued 
a rule calling upon the appellant State to show cause why a writ of habeas corpus 
should not issue. It is unfortunate that no return was filed by the State and it is 
not clear from the record as to how exactly or under what authority Bipat Gope- 
was taken into custody and under what authority the Jailor was detaining him in 
Jail. The order of the District Magistrate shows that a non-bailable warrant was ' 
ordered to be issued. The petition of the respondent shows that Bipat Gope was 
arrested under the order of the Senior Deputy Collector ; what autliority the Senior 
Deputy Collector had of ordering Bipat Gope’s re-arrest is not clear from this record.. 
The High Court has stated that Bipat Gope surrendered on 1st May, 1958, to whom 
he suiTendered is not clear. Itisalsostatedinthepetitionthatnon-bailable warrant 
of arrest was ordered to be withdrawn and the record waS sent to the District 
Magistrate for confirmation who withdrew tlie non-bailable .warrant . ordered to 
be issued. When the record was sent to the District Magistrate for confirmation 
and what was done by the District Magistrate thereafter is also, not shown.. In the 
absence of a properly drawn up return accompanied by proper documents it is not 
possible to find out -what exactly happened in regard, to the re-arrest of Bipat Gope, 
and it is for that reason that the filing of a proper return is necessary and is insisted 
upon in most jurisdictions. , , . ^ 
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It was argued on behalf of the appellant that the release of Bipat Gope was 
under rule 549 of the Jail Manual Rules which are issued under the Prisons Act and 
that releases thereunder are conditional. The appellant was anxious to get the 
opinion of this Court as to the true meanings and extent of rule 549 under which, 
according to the appellant, Bipat Gope was released. On this record it is npt clear 
as to the rule under which he was released.' It appears from the petition- of the res- 
pondent under Article 226 that the respondent made an application for the release 
of Bipat Gope on the ground that he was seriously ill.' There are on the record 
certificates by Dr. V. N. Sinha, F. R. G. S., Professor of Clinical Surgery at the Patna 
Medical College, stating tire disease Bipat Gope rvas suffering from and that he 
■was not improving under the treatment he was being given. . It was also stated 
therein that he would improve if he was released. This was on 21st February, 1958. 
The Civil Surgeon of Patna on 1st March, 1958, again enquired from Dr V. N, 
Sinha if the prisoner (Bipat Gope) was in danger of death from illness. Upon this 
on March 3, 1958, Dr, V. N. Sinha said : — 

“ The complications of the disease j.c., of ventral hernia, peotic ulcer and stress and strain 
syndrome sometime prove fatal,” 

and on 5th March, 1958, it was stated that he was in danger of deatir but was likely 
to improve if released. The Superintendent of District Jail, Patna, sent a letter to 
the District Magistrate giving all these various particulars. Upon that a note was 
made by Judicial Peshkar in which he stated : 

“ In this connection Jail Manual Rule 548 (1) and ( 2 ) and (3) and Rule 549 may be seen. The 
District Magistrate has power to pass order for the release of the prisoner, if the petitioner’s sentence 
does not exceed six months under the above rules. From the sentence sheet of release from the Jail 
authority it appears that the prisoner has only 4 (four) months and 3 (three) days une-xpired period 
of sentence. These rules may' kindly be seen and necessary orders passed.” 

The order of the District Magistrate was “ Allowed release in the circumstances 
It is not clear from this as to the rule under which Bipat Gope was released. It 
was contended on belxalf of the appellant that the release must have been under 
rule 549 and not under any other rule and in support reliance is placed on the 
release order of Bipat Gope which is in Form No. 105. That Form mentions- rules 
548, 549 and 552 and the rule which was not appropriate had to be, scored out 
• but none of these rules was scored out. But at the bottom of the Form there is a 
declaration of two persons who stated diat they are willing to take charge of Bipat 
Gope and bound themselves to surrender him at any time before the date of his'ex- 
piry, i.e,, 9th July, 1958 if required to do so. Here it may be stated that tire pur- 
port of the relevant rules is set out in Form 105 as follows : — 

“(i) Rule 54.S — ^There is no hope of his recovery either in or out of Jail ; 1 consider it desirable 
that he be allowed the comfort of dying at home. 

(ii) Rule 549 — ^The prisoner is in danger of death from illness and there is probability of his 
recovery if he is released.” 

On the basis of the order of the District Magistrate which is referred to above 
dated 7th March, 1958 and from Form 105 it was submitted that the release must 
have been under rule 549. The orders on the record do not make that clear. Neither 
the order of the District Magistrate nor the Form 105 shows that Bipat Gope was. 
released under rule 549 and not under any other rule. The State has not cared to 
make it clear in any return made on an affidavit filed as to the rule imder which 
Bipat dope was released and then it is not shown as to what lawful authority tliere 
was for his re-arrest: In tliis comiection the observations of Lord Atkin in Eshug- 
bayi Eleko v. The Officer Adminhlering The Govemmeni of jYigeria & another^, are appro- 
priate and applicable ; ' 

“ In accordance with British jurisprudaice no member of the executive can interfere %vith the 
liberty or property of a British subject except on the con'dition that he can support the legality of his v 
action before a Court of Justice. And it is the tradition of British justice that Judges should not shrink 
from deciding such issues .in the face of the executive.” ^ - 

It is tlie same jurisprudence ivhich has been adopted in tliis country- on the basis 
of which die Courts of this counti7 exercise jurisdiction. ■ It has- not been shown in 
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tliis case that there was any lawful authority under which Bipat Gope was re-arrested 
and in the absence of such lawful authority Bipat Gope’s detention cannot be sup- 
ported and is illegal. In the circumstances the remedy under Article 226 is rightly 
applicable to the facts of this case. 

We therefore dismiss this appeal. 

Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction). 

Present : — J. L. Kapur, K. G. Das Gupta and Raghubar Dayal, JJ. 
Achyut Adhicary . . Appellant* 

V. 

The State of West Bengal . . Respondent. 

Constitution of India (1950), Article 134 (i) (c) — Mere error of factor mere delay in delivering judgment — 
If justifies certifying the case as fit one for appeal to the Supreme Court. 

It is not open to a High Court to give certificates of fitness under clause (c) of Article 134 (i) of 
the Constitution of India merely because i n its opinion the judgment of the Court delivered by 
another Bench suffers from an error in regard to certain facts. A mere ground of delay in giving a 
judgment does not fall within the words “ fit one for appeal to the Supreme Court ” even if it is felt 
by the High Court that the delay might have led to omission to consider arguments on questions of 
fact and law. If a party had any such real grievance it was open to him to apply to the Supreme 
•Court under Article 136, but the mere ground of delay is not a ground on which tfie High Court can 
certify a case to be fit one for appeal to the Supreme Court. 

Appeal from the Judgment and Order dated the 18th September, 1959, of the 
Calcutta High Court, in Government Appeal No. 14 of 1958. 

Ram Lai Anand, Senior Advocate {Ganganarayan Chandra and D. JV. Mukherjeer 
Advocates, with him, for Appellant. , ' , 

K. B. Bagchi, S. N. Mukerji and P. K. Bose, Advocates, for Respondent. 

The Judgment of the Court was delivered by ' ' 

Kapur, J . — ^This is an appeal against thejudgment and Order of the High Court 
-of Calcutta in which a preliminary objection has been taken that the certificate 
under Article 134 (1) ( c )-.is not a proper certificate and should therefore be cancelled. 
■A furtlter question would arise as to whether it is a case in which Special Leave 
-to appeal should be granted under Article 136 if we find that the preliminary 
objection is well founded. 

The appellant was tried for murder under section 302 of the Indian Penal Code 
in tlie Court of the Additional Sessions Judge at Alipore sitting with a jury. The 
jury returned a verdict of not guilty and the appellant was acquitted. . Against 
that order the State took an appeal to the High Court and the Division Bench found 
that there was misdirection in the charge to the jury and therefore after consideration 
of the evidence it set aside the verdict of the jury, allowed the appeal and sentenced 
tlie appellant to imprisonment for life. The appellant then applied to the High 
Court for a certificate under Article 134 (1) (c) which was granted by another 
Division Bench of die Court which had not heard the appeal. 

Three points were urged before the Bench hearing the application for certificate : 
{1) that there was unusual delay in delivering die judgment and the Division Bench 
hearing the appeal forgot to consider many of the questions of fact which were raised 
and argued before it ; (2) that die High Court had no power to substitute its own 
estimate of the evidence in an appeal against the order of acquittal in a trial by jury 
and (3) that as a matter of fact there were no such misdirections as caused a failure 
of justice or a mis-trial and therefore the High Court was not entitled to examine 
die evidence. The learned Judges were of the opinion that there was no substance 
in points Nos. 2 and 3 but the first point did raise a question of importance. 
The learned Chief Justice observed 
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“ The delay in delivering judgment is certainly a very vmusual fact, and it may lead to the result 
that some of the points which were ar^ed on behalf of the petitioner before the Division Bench were 
lost sight of by the learned judges while delivering their judgment. As already stated, these- 
poin^ have been summarised by the petitioner in that paragraph 18 of the petition. The points 
raised in that paragraph may or may not be good points, but if these points were advanced on 
behalf of the petitioner, the learned Judges of the Division Bench otved it to themselves to come 
to a decision on those points. In the ar^ments before us, it is not denied on behalf of the State 
that the points which have been summarised in paragraph i8 of the petition were canvassed by the 
defence Counsel at the hearing of the appeal and having regard to that fact, I am inclined to hold that 
the petitioner is entitled to a certificate under Article 134 (i) (c) of the Constitution on that 
ground.” 

This is the ground on which the certificate was granted. This -Court has had 
occasion to consider the grounds on which a certificate can be granted under Article 
134 (1 ) (c) of the Constitution. In Haripada Bey v. The State of West Bengal^ it was 
held that the High Court has no jurisdiction to grant a certificate under Article 134 
(1) (c) on a mere question of fact and it is not justified in passing on such a question 
to the Supreme Court for further consideration thus converting the Supreme Court 
into a Comt of Appeal on facts. Bhagwati, J., tliere said at page 641 : — 

“ IVhatever may have beea the misgivings of the learned Chief Justice in the matter of a full and. 
fair trial not having been held we are of the opinion that he had no jurisdiction to grant a certificate 
imder Article 134 (i) (c) in a case ^vhere admittedly in his opinion the question involved was one of 
fact — ^where in spite of a full and fair trial not having been vouchsafed to the appellant, the question 
was merely one of a further consideration of the case of the Appellant on fact.” 

In a later case Sidheswar Ganguly v. The State of West Bengal^, the High Court of 
Calcutta granted a certificate on the ground that because of the summary dismissal 
of the appeal the appellant did not have the satisfaction of having been fuHy heard 
and it was held by this Court that that was no ground for the grant of a certificate 
and that no certificate should be granted on a mere question of fact. In that case 
'Sinha J., (as he then was ) said : — - 

“ This Court has repeatedly called the attention of the High Courts to the legal position that 
that imder Article 134 (i) (c) of the Constitution, it is not a case of ‘ granting leave ’ but of ‘ certifying’ 
that the case is a fit one for appeal to this Court. _ ‘Certifying ’ is a strong word and therefore, it has 
been repeatedly pointed out that a High Court is in error in granting a certificate on a mere question 
of fact, and that the High Court is not justified in passing on an appeal for determination by this Court 
when there are no complexities of law involved in the case, requiring(tbe authoritative interpretation 
by this Court.” 

In the present case the High Court has granted leave on the mere ground that there 
was delay in delivering the judgment of the Court and it may have led to the result 
that some of the points urged by counsel were lost sight of while delivering judgment. 
Those points were all questions of fact. The High Court observed that the questions 
which were sought to be raised in the. petition might or might not be good points 
but if those points were advanced the judges “ owed it to themselves to come to 
a decision on those points ”. 

After the pronouncements of this Court in two judgments it is somewhat sur" 
prising tliat the High Court should have granted a certificate on the mere ground 
of delay in pronouncing a judgment and the equally slender grotmd that some of 
the questions which were raised were forgotten at the time of the judgment. If the 
appellant did have any such real grievance it was open to him to apply to this Court 
under Article 136 but the mere ground of delay is not a gi’ound on ivhich the High 
Court can certify a case to be fit one for appeal to this Court. -In Banarsi Parshad 
V. Kashi Krishna^, and Radhakrishna v. Swaminatha*; the Privy _ Council in construing 
section 109 ( c ) of the Code of Civil Procedure pointed out that under that clause for 
a certificate to be granted a case had to be of great or -ivide public importance. 

A mere ground of delay in giving a judgment does not, in our opinion, fall within 
the ivords “ fit one for appeal to die Supreme Court ” even if it is felt by the High 
Court that the delay might have led to omission to consider arguments on questions 
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of fact and law. It is not open, to a High Court tp give certificates of fitness under 
this clause merely because in its opinion the judgment of , the Court delivered by 
another Bench suffers from an error in regard to certain facts. ' In our view the certifi- 
cate granted by the Calcutta High Court was not a proper certificate and must 
be eancelled. ... ... 

It was then urged that Special Leave should be granted under Article 136 and 
the appeal be heard as the record had been printed and on that material if leave 
were to be granted the appeal cduld be properly' argued. We have heard counsel 
for the appellant and we see no reason to grant Special Leave in this case. The 
appeal is therefore dismissed. 

Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present : — ^P. B. Gajendragapkar, K. Subba Rao, K. N. Wanchoo> 
J. C. Shah and N. Rajagopala Avyangar, JJ. 

Birla Cotton Spinning & Weaving Mills, Ltd. . . Appellant* 

V. 

The Workmen and others . . Respondents. 

Industrial Dispute — Standardisation of wages — Principles — Individual workmen receiving higher 
wages — Position of. 

When, a standardisation scheme comes into force it is an integrated whole and may sometime 
result in some categories of workmen getting less than what they were getting before. The whole 
purpose of the standardisation scheme is to standardise wages and where they are low to_ raise them 
to the standardised level. Similarly where the wages' are high they have to be reducad in order to 
fit them in the standardised scheme . The Tribunal cam ot. therefore order that the wages should' 
be increased according to the standardised scheme where they were low but should ot be decreased 
where they were high. ^ ' 

It will be for the Tribunal to decide whether it will prptect or not'those individual workmen re- 
ceiving higher wages. If it gives no direction for protection to individual workmen they syill not be 
protected and their wages will have to be lowered in case they are higher than those fixed in the 
standardisation scheme. But if fhe Tribunal considers that it will be more in consonance with justice 
to protect the wages of individual workmen it may give a direction to that effect, even though they 
may he more than the wages fixed in, the standardisation scheme. In such a case three conditions 
willhave always to be borne in mind;(i) There can be no further raising of the wages of the protected 
workmen by the management after the standardisation scheme comes into force, for any such further 
rise will be against the principle Of standardisation. (2) If the standardisation scheme fixes incre- 
mental scale of wages and if the protected workmamis getting a wage which is between the minimum 
and the maximinn and he is not entitled in accordance witlj the length of his service to that wage but 
something less in the grade, the extraamount that he may begetting %v'ill have to be absorbed in future, 
increments till he is properly ‘ fitted ' ‘in the '^itfCreitifeh'tal scale according to the length of ser- 
vice. (3) 'When any workma ’s service comes to an end for any reasbt whatsoever, no other-employee 
whether new or old would be entitled to claim the pay which the outgoing employee was getting on 
the ground that a vacancy with that higher ‘pay has Arisen.' ' ' 

A direction that “ wherever the said existing wages’ are higher,, than those fixed under the 
.standardisation scheme, they shall remain,' and shall not be lowered” is unsustainable. 

Appeal by Special Leave from the A-ward, dated the 29th December, 1958, of 
the Industrial Tribunal, Delhi in I. D.,No. 36 of 1957 published in ^e Delhi Gazette 
dated 5th March, 1959. , , • ' ^ 

G. B. Pai and I. jV. Shroff, Advocates, for Appellant. 

Af. K. Ramamurthi, R. K. Garg, S. C. Agarwata and D. P. Singh, Advocates of 
Mjs. Ramamurthy & Co., for Respondent No. 1. , 

The Judgment of the Court was delivered by 

Wanchoo, J . — ^This appeal by Special Leave arises out of an industrial dispute 
Between the Birla Cotton Spinning and Weaving Mills Limited (hereinafter called 
the Appellant) ■ and its workmen. A large number of matters were referred for 
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adjudication to the industrial tribunal but in the present appeal we are concerned 
with two, namely, (i) whether the wages require to be increased and standardised, 
and what directions are necessary in this respect, and (ii) whether any of the work- 
men doing the work of fancy jobbers should be designated and paid accordingly. 
The first point has however been confined to mistries and line jobbers only as the 
other operatives were covered by another award in another Reference (No. ID 
52 of 1957) between the same parties, which was decided earlier by this tribunal. 
That award came in appeal to this Court and the decision of this Court is reported 
in The Management of Birla Cotton Spinning and Weaving Mills Ltd. v. Its workmen^. This 
Court had set aside the earlier award and sent the case back to the tribunal to proceed 
in the manner indicated in that judgment. We are told that that matter has ended 
in a compromise between the parties. The claim of the workmen concerned in the 
present reference (namely mistries and line-jobbers) was that their wages were low 
and not standardised and in spite of representations made to the appellant, nothing 
had been done in the matter. The workmen therefore claimed that the wages 
should be increased and standardised and incremental pay scales should be intro- 
duced so far as mistries and line jobbers were concerned. As to fancy jobbers, 
the workmen’s claim was that they had been wrongly designated recently as assis- 
tant fancy jobbers, though they were doing the job of fancy jobbers. It was there- 
fore contended that they should be designated as fancy jobbers and their pay also 
increased and standardised accordingly. 

The appellant resisted the claim on a number of grounds. It was contend* 
ed firstly that there was an earlier award in 1951 made by Shri Dulat, which was 
still in force and therefore the Reference was incompetent. Next it was contended 
that there was no comparison between the Swatantra Bharat Mills and the Delhi 
Cloth Mills on the one hand and the appellant-mills on the other and therefore the 
wages prevalent in those mills could not be taken as a standard for fixing wages for 
the appellant’s workmen. Thirdly, it was urged that incremental scales ■w'ere pro- 
vided nowhere in the textile industry and therefore this claim should be rejected. 
Fourthly, the workmen designated as assistant fancy jobbers had been so designated 
rightly and could not claim to be fancy jobbers. And lastly, it was urged that there 
was no case for applying the Bombay Standardisation Scheme to the appellant’s 
workmen for conditions in Bombay and Delhi were in many respects different. 

The tribunal rejected the contention that the Dulat award of 1951 had not 
been terminated and therefore the present Reference was incompetent. The tribu- 
nal further held that though there were differences between the Swatantra Bharat 
Mills and the Delhi Cloth Mills on the one hand and the appellant on the other, 
both in the matter of the working of the mills and in the matter of their financial 
position, they were not of importance as there were bound to be differences between 
unit and unit of the same industry and thus the wages paid in those two mills were 
■comparable. As to the claim for incremental scale of wages, the tribunal held that 
no incremental scale had been provided in any standardisation scheme relating to 
textile industry and rejected this claim. It further held tliat the workmen norv 
designated as assistant fancy jobbers were really fancy jobbers and had been pre- 
viously designated as such. Recently, however, they started to be called assistant 
fancy jobbers and therefore it was ordered that they should be designated as fancy 
jobbers . And lastly, the tribunal following its earlier award referred to above 
held that the Bombay Standardisation Scheme should be adopted for mistries and 
line jobbers as well as fancy jobbers. It also directed that : 

wherever the said existing wages are higher than those fixed under the Bombay Standardisa- 
tion Scheme, they shall remain and shall not be lowered.” 

It also directed that where operatives were designated by any other name, either 
not included in the Bombay list or materially different from the one appearing in 
the list, they should be paid the same wages as those doing identical work according 
to the Bombay list and a joint committee consisting of the representatives of the 
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management and the union might be formed to investigate the anomalies, arising: 
out of the application of the Boihbay Standardisation Scheme, and in case of disagree- 
ment the matter might be referred to the industrial tribunal either through a re- 
gular Reference made with mutual consent or as an arbitrator mutually agreed upon.. 

The appellant challenges the award and its main contentioiis are — 

(i) that the Reference was incompetent as die Dulat award of 1951 had not 
been terminated ; 

(ii) that the tribunal was wrong in holding that the assistant fancy jobbers 
should be designated as fancy jobbers ; 

(iii) that the tribunal was wrong in applying the Bombay Standardisation 
Scheme to the appellant’s workmen without allowing the appellant even a chance 
of producing evidence with respect to that scheme and showing the differences bet- 
ween the conditions in Bombay and the conditions in Delhi, which would require 
modification of that scheme in its application to the appellant’s worlonen ; 

(iv) that the tribunal by directing the appointment of a joint committee to- 
investigate the anomalies had not solved the dispute referred to it with the result 
that there would be further disputes arising out of this direction of the tribunal ; 
and 

(v) that the tribunal’s direction that “ wherever the said existing wages 
are higher than those fixed under the Bombay Standardisation Scheme, they shall 
remain, and shall not be lowered ” is against the principle on which the 
standardisation schemes are based. 

Re. (i). — ^The question whether the Dulat award of 1951 stood in the way of 
the present Reference being competent was considered by this Court in the earlier 
case (referred to above) and was rejected. It was then pointed out that the Dulat 
award had held that there was no justification for delaying standardisation and 
had ordered the parties to work out a scheme taking the Bombay award No. 1 as 
the working model. In pursuance of that direction, a scheme was worked out and 
the parties agreed to it on September 29, 1951, It was urged for the appellant 
that the agreed scheme of September, 1951 thus became in a sense a part of the 
Dulat award and as it was terminated only in November, 1956, while tire present 
Reference was made on March 3, 1956, that award stood in the way of the present 
Reference being competent. This contention was negatived by this Court in its 
earlier judgment on two. grounds. In the first place, it was pointed out that this 
agreement could not be a part of the Dulat award in any sense and therefore tire 
Dulat award could not stand in the way of tire competence of the Reference even 
if it was not terminated before the Reference. In the second place, it was pointed 
that the agreement of 1951 did not amount to a settlement within the meaning of 
section 2 (fi) of the Industrial Disputes Act, 1947, as it stood in 1951, and therefore 
section 19 (2) would not apply to that agreement. We are of opinion that on the 
same reasoning the present argument that tire Reference when it was made was in- 
competent because of the Dulat award being still in force, must fail and the conten- 
tion on this head is rejected. 

Re. (ii). — -We are of opinion that the tribunal was right in holding that it was- 
only shortly before the Reference that those workmen who used to be called fancy 
jobbers began to be designated as assistant fancy jobbers. The tribunal has consi- 
dered the entire evidence on this point and we are in agreement with the view ex- 
pressed by it, namely, that the assistant fancy jobbers should be designated as 
fancy jobbers as before and the recent innovation calling them assistant fancy 
jobbers was only a device to depress tire status of this class of workmen. The 
contention therefore on this head must also fail. 

Re. (iii). — It appears that the tribunal merely followed its earlier award in 
ID. 52 of 1957 when it proceeded to apply the Bombay Standardisation Scheme 
to mistries and line jobbers as well as fancy jobbers. That award, as we have 
pointed out, was set aside by this Court in the earlier judgment on various grounds,. . 
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It is notnecessaiy for us to repeat the'reasons which impelled this Court in the earlier 
appeal to set aside the award in ID 52 of 1957. Those reasons in our opinion 
apply with full force to the present award also in so far as it introduces the Bombay 
Standardisation Scheme for tlie workmen concerned in the present dispute. In 
addition we may point out that the appellant wanted to produce evidence with 
respect to the Bombay Standardisation Scheme and to smrunon two tsutnesses from 
Bombay and Kanpur with respect to the working of that scheme ; but the tribunal 
by its order dated January 6, 1958, held tliat it was not necessary to examine those 
witnesses in view of the conditions obtaining in Delhi, the region tvith which it was. 
concerned. But even though the tribunal thus refused to examine evidence with 
respect to the working of tlie Bombay Standardisation Scheme it %vent on to adopt 
that scheme in its entirety -witliout any modification when it came to make its 
award, in view of its earlier award. We are of opinion that it was not fair for the 
tribimal to shut out evidence with respect to the working of the Bombay Standar- 
disation Scheme which the appellant wanted to produce and then apply that 
scheme without any modification to the appellant-mill. 

Another reason which impelled the tribunal to apply the Bombay Standardisa^ 
tion Scheme in this case was stated by it to be tliat tlie scheme was applicable to this 
class ofi workmen in the Delhi Cloth Mills and Swatantra Bharat Mills. This 
statement in our opinion is not borne out by the evidence of the two witnesses pro- 
duced by the workmen from those two mills. Manoharlal (W.W. 19), a labour 
officer of the Swatantra Bharat Mills, was examined in this connnection. He stated 
that for workers tlie Sivatantra Bharat Mills had followed the Bombay Standardisa- 
tion Scheme in the matter of payment of wages on voluntary basis but not for mistries 
and jobbers. This statement was apparently treated by the tribunal as meaning 
that the Bombay Standardisation Scheme was applicable to mistries and jobbers 
though Manohar Lai stated exactly the opposite. It is true that Manoharlal 
stated that for certain categories of mistries and jobbers the S-watantra Bharat 
Mills paid more than what the Bombay Standardisation Scheme gave to such cate- 
gories ; blit that does not mean that the Bomnay Standardisation Scheme as such 
ivas applicable to all mistries and jobbers in the S'ivantantra Bharat hlills. Tlie 
second witness •was B. L. Saxena, the labour officer in the Delhi Cloth Alills. He 
stated that the wages of line jobbers and mistries ^vere more in certain cases and 
in some cases at par with tlie wages in tlie Bombay Standardisation Scheme. But 
he also stated that tlie line jobbers and mistries in tlie Delhi Cloth Mills had not 
been brought under the Bombay Standardisation Scheme. It appears from the 
evidence of both these ivitnesses that there is no fixed grade for mistries and jobbers 
and each one gets what may be called his own pay. Therefore in some cases die pay 
which a jobber or a mistry gets may be higher or may be equal to die wages in the- 
Standardisation Scheme. But this does not mean that the Bombay Standardisation 
scheme as such has been applied to mistries and jobbers in the other two mills in 
Delhi. The tidbunal was therefore -wrong even on a comparison of the odier two^ 
mills in Delhi to hold diat the Bombay Standardisation Scheme should be applied 
to the appellant-mills also. 

The tribunal’s award with respect to fancy jobbers would also show how the- 
manner in which the tribunal dealt widi the application of the Bombay Standar- 
disation Scheme to the appellant-mills has resulted in unfairness. After having 
righdy held that dre assistant fancy jobbers should be designated as fancy jobbers,, 
the tribunal went on to award diat die fancy jobbers so designated should be paid 
aecording to the Bombay Standardisation Scheme without apparendy examining 
that scheme. A copy of that scheme has been produced before us and k shows 
that the Bombay Sdieme envisages three categories of tvorkers in what is_ called 
fancy ivork, namely, head fancy jobber, fancy jobber and assistant fancy jobbers. 
Therefore before the tribunal decided to apply the Bombay Standardisation Scheme- 
it ivas necessary to compare the ivork done by the fancy jobbers in the appellant- 
mills with the ivork done by cither die fancy jobber or assistant fancy jobb 
Bombay Standardisation Scheme and then decide -^s-hether they isnuld • 
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the designation of fancy jobbers or assistant fancy jobbers under the Bombay Standar- 
disation Scheme or some under one and some under the other. We are therefore 
of opinion that the manner in which the case has been dealt with by the tribunal 
shows, as was pointed out in tlie earlier case also, that it was dealt with in a per- 
functory Avay, though in this case the tribunal had the excuse to follow its own award 
in the earlier case. We are however of opinion that if the Bombay Standardisation 
Scheme is to be applied to the appellant-mills with respect to the workmen concerned 
in the present appeal, the tribunal should go into the matter carefully again on the 
lines indicated by this Court in its earlier judgment and then decide whether/the 
Bombay Standardisation Scheme as a whole should be applied to the appellant- 
mills with respect to the workmen concerned in the present dispute or whether 
there should be any modification of that scheme in view of differences between 
the conditions in Bombay and the conditions in Delhi. This applies to all the 
workmen concerned in this appeal, i.e., the line-jobbers, mistries and fancy jobbers. 
We are therefore of opinion that this appeal must be allowed and the case sent back 
to the tribunal for re-consideration on the lines indicated above and in accordance 
with the earlier judgment of this Court. 

Re. {iv ) . — As to the direction by the tribunal that a joint committee should 
be appointed to go into what is called anomalies,it is enough to refer to what -was 
said by this Court in the earlier judgment (supra) where a similar direction had 
been made. It was pointd out there that by making the direction the tribunal 
had left a part of the dispute to be resolved by the parties themselves, so that the 
tribunal had not done what it was expected to do itself under the terms of Reference. 
We set aside this direction and order that the tribunal should go into this matter 
itself with the assistance of assessors, if it considers that necessary, before it applies 
the Bombay Standardisation Scheme either in its entirety or with modification to 
the workmen concerned in the appellant-mills. 

Re. {v ). — This brings us to the last point. The direction in the present atvard 
hy the tribunal is that 

/ 

“ wherever the said existing wages arc higher than those fixed under the Bombay Standardisa- 
tion Scheme, they shall remain, and shall not be lowered.”' 

Objection is taken to this direction by the appellant. There was a similar direction 
in the earlier award also and in that connection this Court observed as follows at 
page 1182 : — 

“ It cannot be disputed that when a standardisation scheme comes into force it is an integrated 
whole and may sometime result in sorne categories of workmen getting less than what they were getting 
before. The whole purpose of a standardisation scheme is to standardise wages and where the>’ are 
low to raise them to the standardised level. Similarly where the wages are high they have to be re- 
duced in order to fit them in the standardised scheme. The tribunal therefore was clearly wrong in 
acting against the basic principle of a standardised scheme when it ordered that the rvages should be 
increased according to the standardised scheme where they were low but should not be decreased 
where they were high. This principle of standardisation is clear and even the learned counsel for 
the workmen had to admit it.” 

It is urged on behalf of the respondents that these obsen^ations are liable to be 
nisunderstood and may give rise to the impression that it is not open to a tribunal 
to protect the wages of individual workmen who may be getting more than tire 
wages fixed under the Standardisation Scheme, at the time when such a Scheme 
•comes into force. The respondents do not dispute that the basic principle behind 
tire Standardisation Scheme is what has bee nstated by this Court; but they contend 
that though after a Standardisation Scheme has been brought into force it may not 
be open even to the management to give more wages than those provided in the 
.■Standardisation Sdheme, that principle does not require necessarily that the w'ages . 
of individuals who might be drawing more at the date the Standardisation Scheme 
comes into force should also be reduced and should not be protected for those indivi- 
duals only. It is urged that it is open to the tribunal to protect the wages of such 
workmen who might be drawing more than the wages fixed in the Standardisation 
•Scheme, though it may not be open to the management after the Standardisation 
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Scheme.comes into force to pay more wages than fixed in the standardisation scheme 
to any one employed thereafter. On the otirer hand, it is contended for the appellant 
that when a standardisation scheme comes into force even the wages of individuals 
who are getting more than what is provided in the standardisation scheme must be 
reduced and the tribunal cannot protect the wages even of such individuals. Reliance 
in this connection has been placed on behalf of the appellant on Daru v. Ahmedabad 
Spinning and Manufacturing Company Limited'^. 

In that case the principles governing a standardisation scheme were consi- 
•dered by the Bombay High Court after considering thereport of the Textile Labour 
Inquiry Committee and also the book of Dr. D. R. Gadgil on “ Regulation of 
Wages and other Problems of Industrial Labour in India It was pointed out 
that when in an industry divergent wages were being paid and there was consi- 
derable difference between the top wage and tlie lowest ivage, it ivas very difficult 
to standardise these wages and therefore tire first thing to be done was to fix a 
minimum wage which is generally somewhere between the top and bottom ; but 
■where wages in a particular occupation are not very divergent and are more or 
less uniform, that is the time and the stage when a labour tribunal may well standar- 
dise those wages because in standardising them although it may result in some workers 
Leing paid less than what they are being paid, the loss to them would not be consi- 
derable and if it is in the interest of labour that all workers should be paid the same 
wages who are doing the same work then the standardisation would result in 
benefit to the cause of labour. 

There can be no dispute as to the validity of these principles and their soundness 
will be clear from the facts of that case. In that case a standardisation scheme 
had been brought into force in 1948. In 1951, one of the mills governed by the 
:Standardisation scheme introduced a new section the wages in which were covered 
by the standardisation scheme. However, the wages in the new section fixed by 
the said mill were higher than those fixed by the standardisation scheme. Later in 
1953, the mills gave notice to the workmen reducing the wages fixed in 1951 so as 
to conform to the wages laid down in the standardisation scheme. This was objected 
to by the workmen whose wages were reduced and that is how the dispute arose. 
The High Court held in those circumstances that in view of the fact that the standar- 
disation scheme was in force from 1948, it was not open to the employer to give 
higher wages than those fixed in the standardisation scheme in 1951 because it was 
of the essence of the standardisation scheme that the wages for the same work should 
be equal and that where higher wages had been paid than those fixed in the standar- 
disation scheme they should be reduced to that level. That case however was not 
■concerned with protection of the wages of individuals who might be getting more 
■than what is provided in the standard isation scheme at the time -when it is brought 
into force. It is in this context that the obsei-vations made by the High Court have 
to be understood and in that context the observations laying down the principles 
behind a standardisation scheme are, if we may say so with respect, sound. 

It is however urged on behalf of the respondents that the protection given by 
the tribunal in this case is no more than protection for individual workmen who 
may be getting more wages than those fixed in the standardisation scheme when it 
-comes into force and this direction is correct, and that there is nothing in law which 
prevents the tribunal from giving such a direction for the protection of individuals 
who might be getting more wages at the time the standardisation scheme is brought 
into force. It seems to us that it \vould not be against tire basic principle of standar- 
disation, to tvhich this Court referred in tlie earlier case [supra) to protect the wages 
of individual workmen who might be getting more than the ^vages fixed in the 
standardisation scheme at the time when such a scheme is brought into force. It 
will be for the tribunal to decide whether it will protect these individual ^vorkmen 
■or not. If it gives no direction for protection to individiial workmen, they will 
mot be protected and their wages will have to be lowered in case they are higher 
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those fixed in the standardisation scheme. But if the tribunal considers thafc 

it will be more in consonance with justice to protectthe wages of individual workmen, 

it may give a direction to that effect, even though they may be more than the wages, 
fixed in the standardisation scheme. In such a case three .conditions will always., 
have to be borne in mind. In the first place, there can be no further raising of me 
wages of these protected workmen by the management after the standardisation 
scheme comes into force, for any such further rise will be against the principle ofi 
standardisation. In the second place, if the standardisation scheme fixes incre- 
mental scale of wages and if the protected workman is getting a wage which is 
betiveen the minimum and the maximum and he is not entitled in accordance ■ 
with the length of his service to that'wage but something less in the grade, the; 
extra amount that he may be getting will have to be absorbed in future incre- 
ments till he is properly fitted in in the incremental scale according to the length- 
of service. Thirdly, when any workman’s service comes to an end^ for any rea- 
son whatsoever, no other employee whether new or old would be entitled to claim, 
the pay which the outgoing employee was getting on the ground that a . 
vacancy with that higher pay has arisen. Subject to these three conditions it.' 
may be open to a tribunal to protect the wages of individual workmen even though 
he may be getting higher wages than those fixed in a standardisation scheme at 
the time when the scheme is introduced. 

Now let us see what the tribunal has done in this matter. It directs that. 

“ wherever the said e-xisting wages are higher than those fixed under the Bombay Standardisation 
Scheme, they shall remain, and shall not be lowered.” 

This in our opinion is not protection of individual w'orkmenbut protection of wages,, 
which may be higher than those fixed in the standardisation scheme. This in 
our opinion cannot be done as it is against the basic principles of a standardisation.- 
8,cheme as observed in the earlier case. The result of this direction by the tribimal 
would be that a particular post carrying with it higher wages will remain protected 
so that when the individual who may be getting that pay at the time the standar- 
disation scheme comes into force is no more employed, the other workmen may be 
able to claim those wages on the ground that the wages have been protected. The- 
proper way of giving protection, if the tribunal thinks that justice demands that 
individuals who are getting higher wages than those fixed under a standardisation' 
scheme should be protected, is to direct that the wages of such individuals should, 
be feed according to the standardisation scheme, and the difference, if any, between- 
their wages and the standardised wages should be paid to them as personal pay so' 
long as they^ are in service. As soon as such an individual goes out of service,, 
another coming in his place will not be entitled to the personal pay the outgoing 
workman was getting, and will be feed in the -standardisation scheme. The- 
direction however of the tribunal in this case is capable of being read not for 
the protection of individuals but for the protection of wages, and this in our- 
opinion cannot be done in view of the basic principles governing a standardisation 
scheme. We are therefore of opinion that the direction for the protection of 
existing wages given in the form in which it has been given by the tribunal must 
be set aside. At tlie same time we leave it to the tribunal to decide if it considers- 
it Just when the matter goes back to it for reconsideration whether individual 
workmen should be protected, even in case a standardisation scheme is- 
introduced, in the manner we have indicated above. 

We therefore allow the appeal and set aside partly the order of the tribunal 
with respect to certain matters with which we have dealt in the course of this judgment, 
and direct that the tribunal should re-hear tlie Reference and reconsider in the light . 
of this judgment and the earlier judgment what should be its award with respect 
to mistries, line-jobbers and fancy jobbers in connection with the following term, 
of Reference ; ' - 

“ Wheth'er the wages require to be increased and standardised, and tvhat directions are necessary- 
in this respect.” . , 
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Parties will be at liberty to lead such further evidence on all matters sent back 
ifor reconsideration as they tliink fit. 

In the circumstances we order parties to bear their own costs. 

Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present : — ^B. P. Sinha, Chief Justice, P. B. Gajendragadkar, K.‘N. Wanghoo 
'N. Rajagopala Ayyangar and T. L. Venkatarajia Aiyar, JJ. ’ 

.Mohanlal Chunilal Kothari deceased and after his death his legal 

representatives ’ . . Appellants* 

V. 

■'Tribhovan Haribhai Tamboli and others . . Respondents. 

■{in C. A. No. 282/59) 
and 

'Tamboli Boghalal Chhotalal and others (in G. A. No. 283/59) 

Bombay Teraniy Agricultural Lands Act {LXVII of 1948), section 88 ft) [d)— Scope— How far retros- 
pective. 

Unlike the provisions of clauses (a), (i) and (c) of section 88 (i) of theBombay Tenancy Agricul- 
•tural Lands Act 1948 which are clearly prospective the provisions of clause (d) would in the context 
.have retrospective operation in the sense that it would apply to land which could be covered by the 
notification to be issued by the Government from time to time so as to take those lands out of the 
■operation of the Act of 1948, granting the protection. 

In the instant case the notification dated 24th April, 1951 specifying the area in ivhich the suit 
-.lands were situate as “ reserved for urban noa-agricultural or industrial development ” was cancelled 
by another notification dated iQth January, 1953. when the case tyas still pending before the lower 
■ -appellate Court and the Court was boimd to apply the law as it found on the date of its judgment and 
the landlord’s suit for possession against the tenants must be dismissed. Also such suit would lie in 
-the Revenue Courts and not in the Civil Courts. 

Appeals by Special Leave from the Judgment and Decrees dated the 18th 
.day of December, 1956, of the Bombay High Court at Bom'bay in Second Appeals 
Nos. 233 and 185 of 1955, respectively. 

G. S. Pathak, Senior Advocate (O. C. Mathur, J. B. Dadachanji and Raoinder 
'.Narain, Advocates of Mjs. J. B. Dadachanji & Co., with him) for Appellants. 

S. G. Patwardhan, Senior Advocate {K. R. Chaudhury, Advocate, with him) 
for Respondents. 

The Judgment of the Court was delivered by 

Sinha, C.J. — ^These two appeals, by Special Leave, directed against the judgment 
and decree of a Single Judge of the Bombay High Court, raise a common question 
of law, and have, therefore, been heard together. This judgment will govern both 
'the cases. The appellants were plaintiff-landlords, and the respondents were 
tenants-in-possession of certain lands which were situate in the erstwhile State of 
Taroda before it became part of the State of Bombay, by merger. The Bombay 
Tenancy and Agricultural Lands Act (Bombay Act LXVII of 1948) — ^^vhich herein- 
after will be referred to as the Act — was extended to Baroda on August 1, 1949. 
The suits out of which these appeals arise had been instituted by the appellants 
'on tlie basis that tlie tenants-respondents had become trespassers on the service of 
notice in March, 1950, with efe;ct from the beginning of the ne\v agricultural 
'season in May, 1951. As the defendants did not comply with the terms of the 
notice and continued in possession of tlie lands, to which they had been inducted, 
the landlords instituted suits for possession in the Civil Court. The Trial Courts 
' and the Court of Appeal decreed the suits for possession. But on Second Appeal 
by the tenants, the learned Single Judge, who heard the Second Appeals, allowed 
-the appeals and dismissed the suits with costs throughout. 

It is not disputed that if the provisions of tlie Act were applicable to tlie tenancies 
'in question, the plaintiffs’ suits for possession must fail, because these ivere instituted 
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in .the Civil Courts, which would have jurisdiction to try the suits only if the defen- 
dants were trespassers. It is equally clear that if the tenants could take advantage 
of the provisions of the Act, any suit for- possession against a tenant would lie in 
the Revenue Courts and not in the Civil Courts. But reliance was placed upon 
the notification issued by the Bombay Government on April 24, 1951, to the follow- 
ing effect : ... 

“ In e.xercise of the powers conferred by clause {d) of sub-section (i) of section 88 of tlie Bombay 
Tenancy and Agricultural Lands Act, 194.8 (Bombay LXVII of 1948) the Government of Bombay 
is pleased to specify the area tvithin thelimits'ofthe Municipal Borough of Baroda City and within the 
distance of two miles of the limits of the said Borough, as being reserved for urban, non-agricultural 
or industrial development.” 

The learned Judge of die High Court, in disagreement with the Courts below 
held that under the provisions of section 3-A (1) of the Bombay Tenancy Act,. 
1939, as amended, a tenant would be deemed to be a protected tenant from August 
1, 1950, and that that vested right could not be affected by the notification afore- 
said, issued by the Government under section 88 (1) {d), which had the effect oT 
putting the lands in question out of the operation of the Act. In other words, 
the learned Judge held that the notification had no retrospective effect so as to- 
take away the protection afforded to the tenants lay section 3-A, aforesaid. 

The learned Counsel for the appellants contended, in the first instance, that 
the notification, set out above, under section 88 (1) {d) operated witli effect from 
December 28, 1948, when the Act came into force. In this connection, reliance- 
was placed upon the decision of this CourJ, pronounced by me sitting in a Division. 
Court, in the case of Sakharam v. Manikchand Motichand Shah^, in these words 

“ The provisions of section 88 are entirely prospective. They apply to lands of the description 
contained in clauses (a) to (d) of section 88 (i) from the date on which the Act came into operation, 
that is to say, from December 28, 1948. They arc not intended in any sense to be of a confiscatory 
character. They do not show an intention to take away what had already accrued to tenants.. 
acquiring the status of ‘ protected tenants’.” 

It is necessary, therefore, to make some observations explaining the real position,. 
In that case, the question then in controversy had particular reference to section. 
88 (1) (c), which is the only provision quoted at page 2 of the blue print of the. 
judgmerit. That case had nothing to do with clause {d) of section 88(1). In that, 
case, the lands in dispute lay within two miles of the limits of Poona Municipality- 
It is clear, therefore, that the inclusion of clause (</) of section 88 (1) was a slip 
and certainly was. not relevant for consideration in that case. The provisions oT 
section 88 (1) are as follows : — 

“ Nothing in the foregoing provisions of this Act shall apply ; — 

(a) to lands held on lease from the Government a local authority or a co-operative society 
(i) to lands held on lease for the benefit of an industrial or commercial undertaking ; 

(c) to any area within the limits of Greater Bombay and within the limits of the Municipal 

Boroughs of Poona City and Suburban , Ahmedabad, Sholapur, Surat and Hubli and within a distance,' 
of two miles of the limits of such Boroughs ; or . 

(d) to ai y area which the State Government may, from time to time, by notification in the- 
Official Gazette, specify as being resened for . urban non-agricultural or industrial development.”' 

It will be noticed' that clauses (fl),,(i) and (c) of section 88 (1) apply to things 
as they were at the date of the enactment,, whereas clause (d) only authorised the 
State Government to specify certain area's 'as being reserved for urban ndn-aOTicul- 
tural or industrial developm'ent, by .notification in the Official Gazette, /rom Hme io' 

time. Under, clauses .(a) to (c) of section 8)3 '(!) it is specifically provided that the Act 

from its inception,'did not apply.td certain areas then identified ; whereas ‘clause (d) 
has'rHerence'to.the future. Hence, the State Government could take out of tile- 
operation 'of the Act such areas as it would deem should come within the descrip- 
tion of urban non-agricultural or for industrial development. Clause (d), there- 
fore, would come info operation only lipon such a notification being issued by 
the State- Government. The portion of the judgment, quoted above, itself makes 
jt clear tliat the provisions of section 88 were never inteded to divest vested interests.. 

I. In Civil Appeal No. 185 of 1956, judgment delivered on April ig, 1961. 
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To that extent the decision of this Court is really against the appellants. It is 
clear that the appellants cannot take advantage of what was a mere slip in so far 
as clause (d) was added to the other clauses of section 88 ( 1 ), when that clause really- 
did not fall to be considered with reference to the controversy in that case. In 
other words, this Court never intended in its judgment in Sakharam’s case^ 
to lay down that the provisions of clause (rf) of section 88 ( 1 ) aforesaid were only 
prospective and had no retrospective operation. Unlike clauses {a), (b) and (c) 
of section 88 ( 1 ), which this Court held to be clearly prospective,lhose of clause {d) 
would in the context have retrospective operation in the sense tirat it would apply 
to land which could be covered by the notification to be issued by the Government 
from time to time so as to take those lands out of the operation of the Act of 1948, 
granting the protection. So far as clauses (a), {b) and (c) are concerned, tlie Act 
of 1948 would not apply at all to lands covered by them. But that would not take 
away the rights conferred by the earlier Act of 1939 which was being repealed by 
the Act of 1948. This is made clear by the provision in section 89 (2) which preser- 
ves existing rights under the repealed Act. Sakharands case^, was about the 
effect of clause (c) on the existing rights under tlie Act of 1939 and it was in that 
connection that this Court observed that section 88 was prospective. But clause 
( d ) is about the future and unless it has the limited retrospective effect indicated 
earlier it will be rendered completely nugatory. The intention of the Legislature 
obviously was to take away all the benefits arising out of the Act of 1948 (but not 
those arising from the Act of 1939) as soon as the notification was made under 
clause ( d ). This is the only way to harmonise the other provisions of the 1948 
Act, conferring certain benefits on tenants with the provisions in elause ( d ) which 
is meant to foster urban and industrial development. The observations of the 
High Court to the contrary are, therefore, not correct. 

But the matter does not rest there. The notification of 24th April, 1951, was- 
cancelled by the State Government by the following notification dated 12th January, 
1953 ; 

‘‘Revenue Department, Bombay Castle, 12th January, 1953. Bombay Tenancy and Agricul' 
tural Lands Act, 1948. 

No. 9361/1949 : In exercise of the powers conferred by clause (d) of sub-section (i) of section 88 
of the Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay LXVII of 1948). The Govern- 
ment of Bombay is pleased to cancel Government Notification in the Revenue Department No. 9361 
of 1949 dated the 24th/25th April, 1951 ”. 

It would thus appear that when the matter was still pending in the Court oL 
Appeal, the judgment of the Lower Appellate Court being dated 27th September, 
1954, the notification cancelling the previous notification was issued. The suit 
had, therefore, to be decided on the basis that there was no notification in existence 
under section 88 ( 1 ) (</), which could take the disputed lands out of the operation 
of the Act. This matter was brought to the notice of the learned Assistant Judge, 
who took the view that though, on the merger of Baroda witli Bombay in 1949, the 
defendants had the protection of the Act, that protection had been taken away by 
the first notification, which was cancelled by the second. That Court was of the 
opinion that though the Appellate Court was entitled to take notice of the subse- 
quent events, the suit had to be determined as on the state of facts in existence on 
the date of the suit, and not as they existed during the pendency of the appeal. In 
that view of the matter, the learned Appellate Court held that the tenants-defen- 
dants could not take advantage of the provisions of the Act, and could not resist 
the suit for possession. In our opinion,, that was a mistaken view of the legal position.. 
When the judgment of the lower Appellate Court rvas rendered, the_ position in 
fact and law was that there was no notification under clause (d) of section 88 ( 1 ) in 
operation so as to make the land in question immune from the benefits conferred by 
the Tenancy Law. In other words, the tenants could claim the protection afTorded 
bv the law against eviction on the ground that the term of the lease had_ expired- 
But it was argued on behalf of the appellants that the subsequent notification, can- 
celling the first one, could not take arvay the rights which had accrued to them as- 
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: a result of the first notification. In our opinion^ this argument is without any force. 
If the landlords had obtained an effective decree and had succeeded in ej'ecting the 
■tenants as a result of that decree^ which may have become final between Qie parties, ■ 
-■that decree may not have been re-opened and the execution taken thereunder may 
;not have been recalled. But it was during the pendency of the suit at the appel- 
late stage that the second notification was issued cancelling the first. Hence, 

- the Court was bound to apply the law as it found on the date of its judgment. Hence, 
-there is no question of taking away any vested rights in the landlords. It does not 
. appear that the second notification, cancelling the first notification, had been brought 
to the notice of the learned Single Judge, who heard and decided the Second Appeal 
in the High Court. At any rate, there is no reference to the second notification. 
Be that as it may, in our opinion, the learned Judge came to the right conclusion 
■in holding that the tenants could not be ejected, though for wrong reasons. The 
appeals are accordingly dismissed, but there would be no order as to costs in this 
’ Court, in view of the fact that the respondents had not brought the second notifi- 
cation cancelling the first to the pointed attention of the High Court. 

Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 
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Bombay Police Manual, section clause (8) — Procedure prescribed to be followed in inquiries agains* 
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The Judgment of the Court was delivered by 

Venkatarama Aiyar, J. — This is an appeal by Special Leave against the judgment 
-of the High Court of Mysore in a Writ Petition filed by respondent challenging the 
validity of an order of dismissal dated 5th July, 1956 made by the Deputy Inspector- 
General of Police, Belgaum. _ The respondent entered service in the Police Depart- 
ment as a Constable in the District of Dharwar in 1940 and was at the material dates 
a Sub-Inspector of Police. Oh a complaint preferred by one Machwe of Kurdiwadi 
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‘CRUELTY’ AS A MATRIMONIAL OFFENCE. 

By 

G. M. Sen, B.Se., M.L., 

Faculty of Law, University of Delhi. 

‘ Cruelty’ as a matrimonial offence lias, of late, assumed greater importance 
tespecially because of the enactment of the Hindu Marriage Act, 1955.’ It is not, 
of course, treated as a direct ground for divorce under that Act, but it serves 
as an effective cause for the severance of the marriage tie ; first as a ground for 
judicial separation -whieb may then work itself ultimately into dissolution by 
lapse of time. 

It is provided by the Act that ; — 

■‘‘Either party to a marriage whether solemnized before or after the commence- 
ment of this Act, may present a petition on the groimd that the other party — 

« « * * m 

{b) had treated the petitioner with such cruelty as to cause a reasonable 
apprehension in the mind of the petitioner that it will be harmful or injurious 
for the petitioner to live with the other party. 
and further that — 

•“Any marriage solemnized, whether before or after the commencement of this 
Act, may, in a petition presented by either the husband or the wife, be dissolved 
by a decree of divorce oij •the ground that the other party; — 

« « * 4 : « * 

,(viii) has not iresuiried cohabitation for a space of tivo years or wpivards after 
tthe passing of a decree for judicial separation against that party.”® 

Thus cruelty, as a grave matrimonial offence, is recognised by the Act and 
tthe concept is of great importance in the change brou^t about by it in the 
position of ‘Hindu Marriage’. 

It is true that the idea of cruelty in matrimonial relations had already been 
imported into the Indian .law by the provisions of the Indian Divorce Act, 
1869 ’’ and the Special Marriage Act, 1954.® But ‘matrimonial , cfuelty’ is 
nowhere defined either rmder these Acts or now under the Hindu Marriage Act. 
As will be clear from what follows, it also eludes any clear precise definition. The 
problem which faces us at present therefore is as to ■what would amount to such 
.cruelty and whether the tests, if any, are the same in cases arising •under these 
■different statutes. 

In an inquiry of this sort it is of paramount importance to remember that 
■divorce is quite alien to the systems of law generally prevalent in India and that 
it has been introduced expressly by these statutes. It was practically imkno-wn 
to the Hindu law proper. 'So also was divorce not recognised by the ‘Canon 
Haw’. The provision therefor is purely statutory and is definitely an inroad 


■1. Act XXV of 1955. 

• o '■Spctron 1 0 of tbc Act* . ^ ^ 

-3.' Section 17 : Shri Narayan Singh v. Pritpal Singh 1961 Punj. 320.) 

A Act IV of 1869* 

t5.’ Act XLIII of 1954 replaing Act III of 1872. 

s j— 2 
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into the ‘Common law in India’. Hence ‘cruelty’ for the purposes of matri- 
monial law has to be construed within the ambit of the relevant provisions ip. 
the statutes. The general rules relating to interpretatioa of statutes and the 
wording of the relevant sections are all important in this contest, in the words 
of Lord Campbell, the Chief Justice of England at the time of the enactment 
of the Matrimonial Causes Act, 1857 — 

“The Court for Divorce and- Matrimonial'. Causes- certainly has no jurisdiction 
beyond that which is derived from statute 20 and 21 Viet. c. 85, by which jtte i tfl i T; _ 
constituted. But in construing this statute we can only look to its enactments- 
as they appear in the Statute Book ” 

This principle is equally applicable to the Indian 'law and, therefore, it is essen- 
tial to note the distinctions, if any, between the provisions of the different 
statutes while defining ‘cruelty’. Probably one comprehensive definition may 
riot hold good for all the different statutes now in force . 

The general trend in India has, liitherto, been to follow, the principles and' 
practices of the English law and to adopt them as nearly as possible while decide- 
ing cases arising under the corresponding Indian statutes. For one thing, in. 
India the eases arising under the matrimonial jurisdiction were till now few and! 
far between and it could not also be expected that new principles would be’ laid 
down too soon under the new enactments. It is not that too many cases are 
riow to he expected, but it is desired to point out that there is paucity of Indian 
case law in the matter. But will this justify the adoption of the principles laid 
down in England, especially in a field like matrimonial relations, under a. 
different statute and under entirely different social conditions? 

^ The Indian Divorce Act, 1869, had been, in the main, the sole statute re^-, 
lating to divorce in India till recently and it applied only to ‘Christian marriages’' 
which more or less conform to ‘English marriages’. It is also expressly laid’ 
down in that Act that the Court shall follow such principles of English law sub- 
ject to the provisions of the Act.® The provisions of the Indian Divorce Act, 
1869, were made applicable in relation to divorce under the earlier Special Marri- 
But there is no such direction to follow the English practices 
mjier m the Special Marriage Act of 1954 or in the Hindu Marriage Act, 1955.. 
The qimstion is therefore -ivl^ether the En^ish decisions and the English ideas- 
are to be followed under these new enactments and if so to what extent. 

It is^ relevant in this connection to make a general review of the English 
law of ^ matrirnomal cruelty’ and examine how far the English statutes are-. 
in pan materm’ with our enactments. 


As a matter of fact in modem times three, important theories are propound-- 
ed as the ^sis of the rernedies available as a. consequence of ‘matrimoniai 
T- They are generally Imown as the theories of ‘the danger to body and 
health , impossibility of perfoimance of matrimonial duties’ and ‘protection of 
the aggrieved spouse respectively. So far as English law is concerned, it has- 
^ecifieally accepted the first of these /divergent theories discarding the other 

^ The earliest hading English ease, and which is still followed- in this respect, 
hs SwseZ V. iJW® where the whole basis of matrimonial cruelty was the- 
subjeet of remarkable differences of judicial opinion. And by a majority the- 
doctnne of danger’ rather than the opposjng theorj- of ‘absolute im^ssibility 


6. Section 7 of Act IV of 1869. 
-7. Act III of 1872, section 17. 
8. L.R. (1897) A.C. 395. 
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of discharging marital duties' was laid down as the test of cruelty in matri- 
monial relations. The rdew was summed up by Loijd Herehell '(i^epresunting 
the majority) in the followung words;® 

“Upon a review of the authorities prior to tlie time when the Divorce Act- 
’ came into operation I think it may confidently be asserted that in not a single 
ease was a divorce on the ground of cruelty granted unless there has been bodily 
hurt or injury to health, or a reasonable apprehension of one or the other of 
these. And it may with equal confidence be asserted that no other test was 
when it had to be determined whether a sentence of divorce on the 
ground of cruelty should be pronounced.. I can fiiid no case in which the im- 
possibility that the duties of married life could be discharged was treated as a 
criterion." 

It is significant that even in English law no statute has ever defined ‘cruelty’ 
and the ruling in Russel v. Russel?’’^ and the dictum laid down therein have con- 
sistently been followed and it still continues to be the leading case for the test 
and definition of ‘matrimonial cruelty’. Cruelty between spouses is behaviour 
which must be shown to be detrimental to body or mind, or both, either in fact 
or in justifiable anticipation of the partictilar injured spouse ac^ally com- 
plaining. 

It also means therefore that in gauging the effects of acts of cruelty in anyi 
particular ease it should be on the basis of a ‘subjective standard’ rather than 
on an ‘objective standard’. That is to say test is subjective — tl^fe effect of 
cruel conduct upon the person actually compilaining o'f the same, regarded as 
an individual wdth his or her own temperament and characteristics ; not upon an 
artificial “reasonable human being of the law” or a “human being of reasonable 
firmness or courage”. Even undue sulking by the husband which injured the 
health of an exceptionally sensitive and nervous wife was held to constitute 
cruelty though such conduct would not have had any effect on a woman of reason- 
able strengtth of mind.^® The adoption of the subjective standard is of course 
detrimental to the more admirable type of an injured spouse, for it sets a greater 
premium on her (or him) who endures her (or his) suffering with 'fortitude and 
calmness, in/ the hope of salving the marriage than on the one who breaks down 
under the sttain easily and abandons abruptly all hopes of salving the marriage. 
This cannot be helped. Obviously marriage is a ‘personal’ relationship and its- 
'success or failure depends ,on those very particular ‘persons’ which perhaps 
justifies this subjective standard in testing the effect of acts of cruelty between 
them considered as those very individuals. No mythical ‘reasonable person of 
the law’ is allowed to intervene. , 

Distinct and standing apart from these two theories, tire •‘doctrine of pro- 
tection’ postulates that the w^hole and the sole object of the remedyprovided by 
the law of cruelty is to safeguard the injured (and therefore complaining) spouse 
from possible further injury. If therefore there is no future danger of repetitiom 
of the acts of cruelty there appears to be no ground for a remedy for that yrhich 
lies entirely in the past. H there is no risk of further ’danger no ‘protection’ 
is required and the remedy asked for has to be refused. But so far as the 
English Matrimonial Causes Act is concerned it has been held that such a theory 
is quite untenable and has been explicitly discarded. In Sxoan v. SwanJ^^ 
Hodson, L. J. stated: 


9. At page 456, Ibid. 

9-a L.R. (1897) A.C. 395. ’ 

10. L^der V. Lauder (1949) 1 All E.R. 76. 

11. (1953) 2 AUE.R. 854. 
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“I can find notldng in the old authorities to justify the proposition that 
a decree based on cruelty is a remedy given not for a wrong inflicted but soldy, 
as a protection for the victim.” , 

The relevant provision in the statute is “has since the celebration of the marri- 
age treated the petitioner with cruelty. ”^ 2 ' 

This in brief is the position obtaining in English law and now we have to 
refer to the relevant sections of our statutes under consideration for a compara- 
. tive study. , 

Section 10 of the Indian Divorce Act, 1869, provides that any wife may 
present a petition praying that her marriage may be dissolved on the ground 
that since the solemnization thereof her husband has been guilty of — 

“Adultery coupled with such cruelty as without adultery would have 

entitled her to a divorce a onensa et toroy 

# 

This statute, therefore, fails to give any indication as to the nature of ‘matri- 
monial cruelty’ contemplated. But as has already been pointed out before, the 
English law is directed to be followed in such matters so far as this Act is con- 
cerned.'^® 

Section 27 of the Special Marriage Act, 1954, inter alia provides that a 
petition for divorce may be presented either by the husband or the wife on the 
ground that the respondent — 

“has since solemnisation of the marriage treated the petitioner with 
cruelty.” 

It will be seen that this is exactly as in the English Matrimonial Causes Act, 
1950, word by wor^. But at the same time it is significant that there is no 
direction to follow the English rules and practices as in the case of the Divorce 
Act. 

When we come to the Hindu Marriage Act, 1955, a great difference -will be 
found. The crusty required is — 

“such cruelty as to cause a reasonable apprehension in the mind of the 
petitioner that it -wffl be harmful or injurious for the petitioner to live with the 
other party.'' 

Erom the above it appears that the ‘doctrine of protection’ disapproved by the 
English law whfle interpreting the provfcion in the Matrimonial Causes Act’^^f 
has been accepted under our Act. It ouglrt to follow, therefore, that if no 
danger is anticipated in future, reliefs may not be available, for that is the basis 
of the ‘protection theory’. 


Consistently with this view the Punjab High Court seems to have held 
recently in F. L. Sayal v Aorfo that the apprehension of the husband' 

that ‘things might be repeated’ amounts to legal cruelty within tlie meaning of 
section 10 of the Act. Ita that case the wife had administered some ‘love potion’ 
to the husband in the belief that it would conduce to happy married life The 
husband actually suffered in health as a consequence . The nnssihilit’v fhnV 
Ithings might be repeated was held sufficient to constitute legal cruelty which 
accords with the ‘protection theory’. Subsequent cohabitation was hdd to be 
Po condonation m such circumstances. 


12. Section 1, Matrimonial Causes Act, 1950 (14- Geo. 6 C 951 

13. Vide section 7 of the Act. ' 

14. Vide Swan v. Swan, (1953) 2 All E.R. 854. 

15. A.I.R. 1961 Punj. 125. 
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Again the Madras High Coiirt, while interpreting the meaning of the rele- 
vant section relating to cruelty, has held that making unfounded allegations of 
adultery against a chaste Avife would amount to cruelty under the law enabling 
the petitioner to get relief.^® Here it is obvious that the wife would suffer 
mentally and physically thereby causing risk to her life, if she was asked to 
continue to live wth such a husband, for an Indian woman there can be no 
greater torture thann that of imputation of unchastity which once made con- 
tinu^s^to be a lasting wound with no healing whatsoever. 

Tliis, therefore, appears to be the position under the Hindu ]\Iarriage Act, 
1955, which is different from that under the Indian Divorce Act, 1869, and that 
under thfe Special Marriages Act, 1954. As has been pointed out above it is 
probable that a remedy ma}'^ not be available to a spouse for something definite- 
ly of the past if there is no reasonable 'fear of repetition of the acts of cruelty 
or of any insecurity of home at the moment of complaining. This is ob\do'usly 
against the English view as we have already seen. 

It is when we come to the kinds and quality of the acts that may constitute 
‘matrimonial cruelty’ a greater divergence with the- English law will be noticed. 
This is because of the fact that social conditions and the concepts of matri- 
monial life in the two countries are entirely different. And in the adjudication 
of matrimonial offences like cruelty the whole conjugal picture must be looked 
at, and not merely a single aspect of it.^'^ The Royal Commission in England, 
in their Report on Marriage and Divorce, 1956, had stated. 

“We consider that it is preferable not to liave a detailed definition but 
to allow the concept of cruelty to remain open to such adjustment as it is desir- 
able to make through the medium of judicial decision so as to accord with the 
changing social conditions.” 

So also the concept may be different under different social conditions and social 
habits. 

It is noticed, therefore, that all the different kinds of cruelly defy a com- 
prehensive description. And considering the fact that acts of cruelty may bring 
about either mental or physic^ suffering, and since in a sense mysterious are 
the ways of human beings especially with regard to thejr individual reactions, 
it is difficult to conceive of all the kinds of conduct that may bring about such 
suffering. The effect of a pai-ticular depietable act would vary with the diff- 
erences in the character of the indmduals and to a greater extent with ‘differ- 
ences in the socia:l environment. Mere ‘unhappiness’ or ‘incompatibility of 
tempeiTnent’, or that ‘wear and tear’ of married life or ‘getting on each others 
nerves’ do not. as decisions stand, constitute cruelty even rmder the Indian law. 
However drawing the line between ‘unhappy’, and ‘rmsafe’ marriages is one of 
the most difficult tasks, and the judges have to perfom this task with due con- 
sideration to the brrild up of the individuals before them and their social back- 
ground. 

It is not however at present proposed to take out such examples of conduct 
wdrieh, in the view of the English law, worild amount to matrimonial cruelty and 
examine them in relation to the general Indian conditions and evaluate them for 
the purpose of Indian law. But it is only desired to point out that the social 
enffironment in which an Indian spouse lives, the concepts of matrimonial 
relationship and duties, the sensitiveness and reaction to conjugal conduct and 

16. Kupp-iswamy Goimin v. Alagamtnal, A.T.R. 1961 Mad. 391. 

17. King V. King, L.R. (1953) A.G. 124. 

18. At page 42. 
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“delinqueneies are all different. It ■would rvot, therefore, be ad'visable to blmdlyi 
copy the English con'ventions in this respect and it would be necessary to e'vol've 
a set of principles by authoritati've dicta laid do'wn by Jurists and Judges. 
Evidently they may, in many respects, be divergent from the English law. 

Courts and Judges exercising matrimonial jurisdiction have also a greater 
Responsibility than ordinary civil Courts. Marriage is an institution -ndth whch 
the State is vitally concerned, and any breaking up of the marriage cari^t be 
left to the choice of individuals. The Court always has the discretion in sueli'' 
matter and can of its own motion make as full and complete an investigation as 
it can.^^ 


"LAW, LAWYERS AND JUDGES” * T'' ' • . 

By The Hon'ble Mr. Justice P. B. Gajendragadkar. 

INTRODUCTORY. 

I deem it a proud privilege to have been given an opportunity to join you 
this evening to participate in the Centenary Celebrations of your Association. 
The occasion is solemn and of historical importance in the life of the Associa- 
tion, and as I stand before you to inaugurate the principal function associated 
with the Centenary Celebrations, X must confess I feel a sense of real fulfil- 
ment. I joined the Appellate Side Bar in August, 1926 and I venture to think 
nobody ever joined tlie Bar less prepared for the task ahead of him and less 
familiar with the practice and procedure in Courts. The tradition of the 
family and my own academic equipment indicated the line of teaching, but some- 
how impelled by an inner urge which was not based on any practical considera- 
tions without a friend to consult, and ■without any senior to help, I entered the 
room of the Appellate Side Bar nearly 37 years ago without knowing anything 
about the men and matters connected with the Bar. My first appearance before 
a Division Bench of the Appellate Side brought home to me my complete 
inadequacy to the task which I had undertaken. It was a petty matter concern- 
ing a stay petition filed by the appellants and I was briefed for the respondents. 
In those days, even stay petitions went before a Division Bench. The appel- 
lents had appealed against a decree passed in a first class suit which had directed 
them to pay a fairly large amount to the respondents by way of past mesne 
profits and had granted them a share in, the immovable properties in dispute. 
By the stay application on which the appellants had obtained a rule, they claim- 
ed stay of all proceedings in execution of the said decree. When I got wy 
brief for the respondents, I had’ absolutely no idea as to what was required to 
be done to meet the appellants' case in the stay proceedings. In my innocence 
I thought my only responsibility would be to make a speech before the Court 
indicating to the Court the inequity which, would result to my clients if stay ^vas 
granted, and so, I moved into the Court and watched for the case to be called 
•out. In due course, the case was called out and the appellants appeared by 
Mr. C. N. Thakore instructed by Mr. S. Y. Abhyankar. Mr. Thakore told 
Rhe Court that I had filed my appearance for the respondents more than a fort- 
night ago, and yet, had filed no counter-affidavit; and so, he urged that the rule 
.rgranted dU the stay application should be made absolute. What Mr Thakore 
.stated to the Court passed over my head completely; frankly, I did not know 
what a counter-affidavit meant and did not realise that the consequence of my 
failure to file a counter-affidavit was going to be that the stay would be confirm- 


19. 


Ganeshprasad V. Damqyanti, I.L.R. (1946) Nag. 1 at pp. 6-8 (KB,). 

* Inaugural Address delivered on the occasion of the centenarv celehrntinnc ..r ft,- 
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'cd. I did -not grasp the full significance' of the 'prayer that the rule should be 
made absolute,. This mystic phrase just meant nothing to me on that day. 
Sir Lallubhai Shah who presided over the Benchj immediately saw my predica- 
-ment, and in a tone full of syrnpathy and Idndness he enquired how much time 
1 would need to file a counter-affidavit? The Court-room was crowded and I 
-felt extremely embarrassed by the whole situation; in my impatience to rush out 
■of the Court-room, I just managed to whisper somewhat inaudibly that a week’s 
"time would be enough; the kindly Judge knew what rvas passing in my mind, 
tand' so, he said take three weeks’ time and make a proper counter-affidavit. 
Later, an elaborate counter-affidavit was field and when the stay petition came 
•on for hearing before the same Bench, the rule was made absolute in respect of 
the immoruble property and was discharged in regard to the rest. I will never 
'forget the benevolence of that kindly Judge who adorned the Bench on the Appel- 
late Side for many years and who by his unfailing courtesy to the Bar and by his 
scholarly, conscientious and objective approach to the problems brought before 
him in Court set a pattern of judicial decorum and diligence which all of us 
Judges who came after him tried to emulate. My first experience in the Court 
'of S;tr Lalffibhai Shah taught me that Judge’s stature and greatness should be 
measured by the confidence he creates in the minds of the junior members of 
the Bar. 

In course of time, I formed many friendships at the Bar, and made some 
progress in my pi’ofessional career. The Bar-room, as you know, is a club of 
equals where freedom of expression rules supreme and no person is above 
criticism. In those days when I was struggling at the Bar and even after I 
was heavily engaged in my professional work, all leisure moments were occupied 
in a free, frank and vigorous expression of views exchanged with friends, and 
Judges, public-men and politicians, as well as all current events were vehement- 
ly and mercilessly discussed thread-bare. Time passed on, and in 1945, I was 
asked to join the Bench. My elevation to the Bench caused a deep wrench in 
my heart because ties of warm and close friendships were partially cut asunder . 
I realised that a degree of isolation is inevitable in Judicial life and intimate 
contact with friends was no longer possible. Even so, ever since I became a 
Judge, I have often cast a longing lingering look behind at the Bar-room where 
I spent nearly 19 years of my happy active life; and it has always given me 
pleasure to renew any contact with the Bar whenever a suitable opportunity 
presented itself . My association with the Bar and the warm friendships I form- 
ed during my period at the Bar have become a part of ray being and H venture 
to hope that my association with the Bar has, to a limited extent, formed part 
of the texture of the life of the Association itself. That is why when the 
President of your Association invited me to inaugurate the Centenary Celebra- 
tions, I promptly accepted the invitation because that invitation offered me a 
isplendid oppoitfcunity to meet you all on this solemn and historical occasion. 
It is because of my deep atthchment to the Bar to which I once belonged and 
of my emotional affiliation to the Association of which I was a member, and 
-under whose auspices I grew as a larvyer that l! feel a real sense of fulfilment 
in participating in the function this evening. 

THE ADVOCATES’ ASSOCIATION OF WESTERN INDIA— 

TRIBUTE 

When we are holding the Centenary Celebrations of our Association, we 
■ justly claim that our Association is perhaps the oldest Bar Association in this 
•country. The High Court of Judicature at Bombay commenced its career on 
August 14, 1962, and soon thereafter the Vakil Bar practising on the Appellate 
Side .of the High Court organised an Association on January 24, 1864. This 



THE SUPREME COURT JOURNAE. 


[196s 


i6 


-\vas the result of the resolution passed by the six Founding Fathers who met on. 
that day. . These ;Foundmg Fathers were; Messrs. Dhirajlal Matoradas 
Raosaheb. Vishwanath Narayan Mandlik. Nanabhai Haridas, Shantaram, Narayan, 
Pandurang Balibhadra and Ganpatrao Bharkar. Within a week after the, orga- 
nisation was started^ the Rules of the Association were adopted at the next meet ^ 
ing held on the 31st January, 1864, and the Association was named the Vakd's 
Association of Western India. In 1881, the name of the Association was changed 
and it was . called the Pleaders’ Association of Western Ma. It appears that 
oh August 16, 1906, a resolution was moved Ijhat the President of the Association' 
be elected by ballot ever}^ year, but it was lost by a majority, and the convention 
that the Government Pleader should be ex-officio President of the Association 
continued. On September 9, 1926, the Indian Bar Councils Act came into force, 
and in consequence on November 25, 1929, the name 'of the Association had tO' 
be changed; it now came to be kno'wn as the Advocates’ Association of Westem 
India. In 1931, the Association felt that the presence, of the Government 
Pleader as ex-officio President embarrassed both the President and the Associa- 
tion in discussing matters of public importance which fell within the pur- 
view of the aims and objects of the Association, and so, in that 5 ’^ear the consti- 
tution of the Association was radically changed and a provision was made that 
the President of the Assodlation should be elected every year. Accordingly 
the first President of the Association was elected and Mr. Nilkant Atmaram 
Shiveshwarkar was the proud recipient of that honour . 

On an occasion like the present, we naturally look back on the history of the 
Association with just pride and look forward with the prayerful hope that the 
present generation will add to the glory of the past and sustain the noble tradi- 
tions which have always been nursed by the Association in the past. Let us, 
therefore, pay our respectful homage to all the stalwarts who built this Asso- 
ciation and by their sustained effort assisted its progress from time to time. The 
six Founding Fathers and all those who followed them are entitled to a deep 
debt of gratitude from all of us who have inherited the great traditions of die 
Bar from them. 


May I 5n this connection refere to a few of the luminaries on the Appellate 
Side Bar whom it -was my privilege to see in action during my tinte? It was a 
pleasure to hear Ganpat Sadashiv Rao, who was a leader of the Bar in his time 
addressing the Courts. He was gifted with a sonorous voice and his chaste- 
and chiselled style of speech always reminded you of the perfect diction found in- 
the best judgments of the Privy Council. In fact, it used to be Rao’s boast that 
he rarely cited any decisions other than those of the Privy Council • Kelkar gave 
the impression of being a cynic in a philsophic sense; his suave manners- 
and pleasant demeanour many times captured, the Court’s imagination by the art- 
ful brevity of his advocacy; A. G. Desai was the unofficial leader of the Bar for 
many years; tall and imposing in stature, simple in dress, unconventional in man- 
ners, subtle m arguments, persuasive of tongue and adept in ebano-mo- his advo 
-cacy from Court to Court to suit the tendencies and the temperaments of 
-.different Judges; I have never understood why the Bombay IlidJ Cnnrf- Hen.VH' 
hself the privilege of eWing Desai to the Bench; Shingne, the Government 
Pleader who dominated the Bar by his official position, was always master of the- 
record however hea\y and complicated; he marshalled his facts in a rus-e-ed 
forceful and terse manner; one small half sheet of paper contained all his iSes- 
and his points came out m his advocacy in well-ordered succession from his re 
- markable memory; G. N. Thakore, tlie gaint of our times, austere m aonearance' 
stern in his behaviour, firm and persistent in his advocacy, unbending and asser'" 
, tive, possessed the remarkable and almost uncanny gift of effectively distinguish- 
:mg inconvenient cases cited by his opponent; H. C. Coyajee, dignified and plea- 
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sant in his presence, looked like a sage of old ; in his behaviour he was courtesy 
personified and invariably considerate and helpful to the juniors ; soft spoken, per- 
suasive in his style, dangerously selective in his points, Coj^jee was a perfect 
artist at the Bar; Mr. M. R. Jayakar was distinguished for his deep learning,, 
polished eloquence, innate culture and charming manners ; it was a treat to hear 
his speeches in Court ; Shiyeshwarkar, the first elected President of the Associa- 
tion, who wore his distinctive turban, did not believe in collecting a large volume 
of professional work, and selected his briefs meticulously charged heavy fees 
from his rich clients and gave them in return invaluable help for every rupee 
that he had charged ; he Imew every bit of his case and always pressed his points 
earnestly in a low and subdued voice, and in short pithy sentences, with the firm 
conviction that his client had a good cause, while his adversary had none; Dharap 
who had the unusual advantage of a wide and rich experience , both in Original 
and Appellate Courts, in civil as well as criminal matters, possessed powerful 
advocacy and would certainly have gone to the top of the Bar, but premature 
death cut short his brilliant career. Utsavlal Shah, mild in appearance, sweet 
and soft in temper, brief in his advocacy, was endowed with a very logical and 
subtle mind ; the penetrating power of analysis which Shah possessed and the 
devastating logic which he introduced in his soft-spoken address to the Court 
often proved more deadly than assertive or dogmatic advocacy, ever could ; in my 
experience at the Bar, I did not come across a more astute lawyer ; unfortunately 
this well-meaning and obliging lawyer who was never gifted with robust health, 
overworked against medical advice and notwithstanding the remonstrance of his 
friends, and a brilliant and very promising career came to a sad premature end ; 
last, but not the least, stands Dr . Kane who is fortunately with us . The scholar 
lawyer who gave up his teaching career somewhat late in life in protest because' 
his self-respect was injured, joined the Bar fully determined to keep his scholar- 
ship alive; law, it is said, is a very jealous mistress, but Kane had resolved at 
the outset to be master in his relation with the mistress of law . Efe deliberately 
selected a small number of briefs and thus left himself sufficient freedom to pur- 
sue his scholarship. His subsequent career shows that the vow which he had 
taken when he joined the Bar to be true to his scholarship has been more thau 
fulfilled. Kane’s advocacy showed a depth of legal knowledge and a firm grasp' 
of the ultimate principles of law . h have always felt that the Bombay High 
Court has, in a sense, contributed to the enrichment of oriental scholarship lite- 
rally beyond all measure. When the names of our eminent lawyers and .fudges, 
have, after passage of time, become a part of forgotten history, Kane’s name will 
be respectfully remembered so long as oriental scholarship thrives and history of 
Hindu culture attracts the attention of the intellectual world. 

I have referred to some of the luminaries on the Appellate Side Bar who 
made their mark during my time. As you will easily realise, my list is merely 
illustrative and does not purport or claim to be exhaustive . Let us, therefore, 
pay our homage to all our predecessors who laboured in their time to build up the- 
rich traditions of the Appellate Side Bar. 

THE TWO BARS— THE APPELLATE AND ORIGINAL 

In the Bombay High Court, tliere have always been two Bars, the Appellate- 
Side Bar and the Original Side Bar. The Appellate Side Bar in my time used 
to be conservative and traditional in dress as well as general outlook. It contri- 
buted largely to the development of those branches of law which mattered to the- 
large majority of the litigating public in the State. For success on the Appel- 
late Side, you want^ a firm grounding in law in general, and special know- 
ledge of those departments of law with which.the litigation in the moffusil is. 
generally concerned . On the other hand, the Original Side has occasion to deal 
more frequently with heavy commercial causes arising from the transactions of 
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"the commercial community in the city of Bombay . Practice on the Original Side 
' .calls for different qualities; it requires ready wit, suppleness of intellect, elasticity 
-of approach, a Icnowledge of the working of human mind, and keen sense of 
relevance . On the Appellate Side, the human conflicts which give rise to litigation 
. are reduced to cold print and advocacy centers more around facts found and 
points of law raised and decided by the trial Court. In the trial of original 

■ causes, however, the lawyer is dealing with human material and has to be alert 
•in marshalling- his evidence and moidding his case. 

It is true that tlie dual S 3 ’^stem which is a special feature of the Original 
Side was first introduced in Bombay and Calcutta mainly for the convenience of 
"the English Barristers-at-law who had virtual monopoly of practice on the 
'iOriginal Side of- the. two High Courts for many 5 '^ears. In Bombay, this mono- 
poly was gradually broken by a band of brilliant Indian Advocates (Original 
Side) who -made history on the Original Side; but, though in course of time the 
Barrister element of the Original Side has become weaker in numbers, Indian. 
Advocates who constitute the bulk of practitioners on the Original Side seem 
to desire the continuance of the dual system, because it is felt that the system 

■ contributes to make the pleadings more efficient and advocacy more effective and 
•detached. 

When I joined the Appellate Side Bar, a wall of exclusiveness separated 
"the trvo Bars and they seemed to live in two different worlds; on occasions, 
there used to be bouts of controversy between them as to the necessity,' die 
"■wisdom and tlie desirability of the continuance of the dual system. These 
■disputes which centered round the merits and demerits of the dual system often 
raised passions and led to heated debates and misunderstandings; but gradually 
"though somewhat imperceptibly, the two Bars started coming together and the 
rigidity of rules which kept tliem apart slowly began to be relax^. Unlike in 
'•Calcutta where it is reported that the relations between the two Bars are far 
from cordial, in Bombay the position fortunately has been verjr different; here 
'the relations between the two Bars have been vei-y cordial, there is complete 
co-operation between them and members belonging to the two respective Bars 
rare able to see strong and good points in each other. The merits of the dual 
system must, therefore, be examined in due course dispassionately before a final 
decision is reached in that behalf. Any changes concerning this system should 
■ be worked out in harmony by mutual understanding and with perfect co-opera-' 
tion . 

In that connection, the interest of the litigating public is obviously a consi- 
' deration of primary importance. You may have to bear in mind the efficiency 
'which the specialised training of the Solicitors introduces in the drafting and 
-presentation of pleadings, and the preparation of the cases and the assistance 
-which this system tends to give in making advocacy more effective and objective. 
'You. may also have to balance these considerations against the additional cost 
involved in its continuance ; the levy of court-fees on suits on the Original Side 
has introduced factor which has to be borne in mind. The interests of the 
junior section of the Bar practising on the Original Side may also have to be 
"taken, into account. No one can deny the importance of taking all legitimate 
steps to cultivate tlie growth of a strong Junior Bar both on the Original and 
the Appellate Sides, because it is the Junior Bar of to-day which will give us 
"the leaders of the Bar to-morrow. 

There is one important aspect of this question to which I may -incidentally 
refer. .During recent years and particularly since the Constitution was adopted 
• categories of litigation which hold a prominent place in the High Court have 
^changed; Tax matters,. industrial disputes and innumerable petitions filed under 
Article 226 which occupy the attention of lawyers and Judges so much now are 
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fiadically different in cEaracter from, the ^categories of work whidi were tradi- 
'tiorially associated with the Original and Appellate Side Bars respective^ ; and 
quite obviously, the proper .presentation of these newer types of ’ causes requires 
■a different kind of equipment in a lawyer ; there is nothing which is intrinsically 
■original or appellate about them in the accepted sense of tiiose terms; competent 
young men on both sides can and may legitimately hope -to tackle this class of 
-litigation efficiently even without the additional, assistance of the dual system. 

Whilst we are considering, the pros and cons of this problem, we ought 
also to remember that existing conventions operating in all spheres of socio- 
•economic activities, .including the practice of liberal professons, would be oiit of 
'tune with the felt necessities . of to-day if, they are shown to tend. to create 
rmonopolies or' foster feelings of -exclusiveness reminiscent of the liigid caste 
isystem of the conservative Hindu community. 

Let me, however, hasten to add that I am expressing no opinion on this 
'Controversy, without the assistance of expert opinion because it has been one of 
my regrets that I have never conducted anj’^ original suit as a lawyer and have 
not tried any original cause as a Judge. In fact, it is not my intention to 
•express any opinion on this issue. In the Supreme Court, a similar problem 
may perhaps fall to be considered in the near future. As you know in the Supreme 
■Court wfe have the system of Advocates-on-record. Whether or not that system 
works satisfactorily is a matter on which there is likely to be a difference of 
■.opinion. Would it be possible, for instance, to make the dual system compul- 
•-sory in some specified categories of litigation and leave it to the option of the 
litigants to adopt it in other categories of litigation? Would it be possible and 
■advisable to make the dual system entirely optional and p^rovide for appropriate 
Tules for taxation wherever' clients take recourse to it and secure the assistance 
•of Solicitors ? Would the system of junior and senior Advocates serve the pur- 
j 30 se? These and other similar matters connected with the question of the dual 
■system need to be carefully considered before any decision is reached in that 
■behalf. 

However, I am free to confess that as I look at the future, I sometimes 
wonder if in course of time we may not , see the fusion of the two Bars into 
•one homogeneous comprehensive Bar of the High Court; la-wyers practising 
Sbefore the Appellate Benches of the High Court would, in that case, naturally 
'Constitute one branch and those practising in the Courts dealing with original 
matters would constitute the other. This dream may sound heretical to some 
friends; but I would remind them that history abounds in instances where the 
heresy of to-day becomes the platitude of to-morrow. With tlie change of 
•.times, all our perspectives are likely to change and the compulsive pressure of 
^events may ultimately lead to the healthy fusion and unification of the two Bars. 
It seems to me that when we have one. comprehensive Bar, it would be possible 
if or the junior member to move from one branch to another according to his 
■aptitude, equipment and opportunities. We are all proud that the name of the 
[Bombay High Court and the Bombay Bar, considered as a whole, occupies a 
•unique place of honour in the legal world of our country. I trust and hope 
ithat the High Court and both the Original and Appellate Side Bars practising 
before it will always continue to maintain that high position . 

CYNICAL CRITICISM OF THE PROFESSION OF LAW 

The profession of law can claim an ancient pedigree, but so can its uncharita- 
.ble critics make a similar claim. In discussing the role of lawyers in a modern 
.democratic State, it is necessary that we should be a-ware of what the critics 
Jliave to say about the profession. Manu said that “the people who suffer for 
rthe sake of others are witnesses, sureties and the judges, but those who are 
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benefited by litigation, are the King (who gets Court-fees), the creditor (who' 
gets his decree), the merchant (the speculator who supplies money for defence- 
to the defendant and acquires his property in return), and the Brahmin (lawyer 
who advises each party on law).”^ Lord Macmillan in his address on ‘The- 
Ethics of Advocacy’ has quoted a Latin couplet which he has rendered thus ; 

An advocate but not a thief, 

A thing well nigh beyond belief. 

In pictorial art, top, says Lord ‘Macmillan, the Saint is commonly represented' 
with a cat beside, him as his, symbol, for the reason, as Mr. Baring-Gould 
tells us in his ‘Li-ves of the Saintsv that the cat is regarded "as in some sort 
.sjTnbolising a lawyer who watches for his prey, darts on it at the proper moment 
%vith alacrity, and when he has got his victim delights to play with him, but 
never lets him escape from his clutches. Swift described the Bar as “a 
society of men bred up from their j'outh in the art of proving by words multipli- 
ed for the purpose that white is black and black is white, according as they are- 
paid”.® Sir "Walter Scott said) that the clergy live by our sins, the medical 
faculty by our diseases and the law gentry by our misfortunes. It is also said 
that the Banker handles other people’s moneys, parson and priest other people’s' 
spiritual aspirations and a lawyer other peoples troubles. Criticism of this kind 
is based on ignorance and misunderstanding of the true functions of law and 
the role that la%vyers play in the administration of law . In all ci-vilised societies 
where disputes between citizens are no longer decided by ordeals or by vigorous- 
arguments of clubs and fists, administration of law and of justice is ^ways 
treated as the primary concern of the State, and it is in regard to this functions 
of the State that the Courts render assistance and the lawyers play their part. 
As against the carping and cynical criticism made from time to time against the- 
profession of law, it is heartening to turn to- the inspiring words of Justice- 
Holmes. "The law”, said Justice Holmes, “is the witness and external deposit 
of our moral life. Its history is the history of the moral development of the 
race. The practice of it, in spite of popular jests, tends to make good citizens- 
and good men.”^ 

LAW AND ITS FUNCTION 

When Holmes spoke about the noble function of law, he was not referring 
so much to the provisions of the law contained in the statute book or to judicial 
decisions; he had in mind the jurisprudential aspect of law — ^law in relation to 
its ultimate philosophy and its e&ics . 

In that sense, law is something much greater and nobler tfian the contents 
of any statute book, of any code, of any volume of judicial decisions . As Lord 
Macmillan obsen^^, "It is the guardian and vindicator of the two most precious- 
things in tire world— -justice and libertj’^. Its ideal remains constant and unchang- 
ing. By the standards of justice and liberty which it sets up all governments,. 
, all political theories, must ultimately stand or fall.”® In other words, the laiv 
we think of in this context is what Justice Brandeis so significantly described 
"as the living law”. n 

The most significant change in the concept of this philosophic aspect of law 
has been caused b}’’ the change from the analytical to the functional attitude- 
adopted, by jurists. . ‘Jurisprudence’, according to Ulpian, ‘is the knowledge of 

1. Manu VIII, 16g. 

' 2. Macmillan. on “Lavv an-i other Things page 172. ' 

, 3. do. P.181. 

4. “The Path of the Law”— talk by Oliver Wendell Holmes— Voices in Court page 497. 

5, Macmillan on “Law and Other Things” pages 11-12. 
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things human and divine, the science of the just . and the unjust. Sociological 
jurisprudence which is more appropriately described as fimctional jurisprudence 
introduces pragmatism as a philosophy of law. Dean Roscoe Pound who has 
been the great exponent of this school of jurisprudence for many years past, has 
stated that “the sociological method corisists in study of a legal system func- 
tionally, as a social instrument, as a part social control, and study of its insti- 
tutions, doctrines and precepts with respect to the social ends to be ser%'’ed. It 
pre-supposes that jaw is a specialized agency of social control.”^ According to. 
this view, law has to meet the chaillenge of the times from epoch to epoch. As 
Pound so eloquently observes ; ' “While jurists have been at these tasks, a hew 
social order has been building which makes new demands and presses upon the 
legal order within a multitude of unsatisfied desires. Once more we must build 
rather than merely improve ; we must create rather than merely order and syste- ■ 
matise and logically reconcile details.”®-® According to the vision of Pound “legal 
history is the record of a continually wider recognising and satisfying of human 
wants or claims or desires through social control; a more embracing and more 
^effective securing of social interests ; a' continually more complete and effective 
elimination of waste and precluding friction in human enjoyment of the goods 
of existence — in short, a continually more efficacious social engineering.”®'® It is 
in the light of this philosophy that the function of law has to be determined 
".today . 

Thus considered, law ceases to be, in the words of Justice Holmes, “a brood- 
ing omnipotence in the sky” and becomes a flexible instrument of social order. 
Its contents would naturally depend upon the political values of the society which 
it purports to regulate . That is how justice and freedom take a place of pride 
in the scheme of law today and to them must be added the basic "ealues of a 
•democratic society which require the realisation of social justice.^® 

It is in this context that Lord Macmillan described law as the guardian and 
•vindicator of the two most precious things in the world — justice and liberty. 
Justice and liberty properly understood inevitably lead to the corrollary of social 
justice and equal opportunities to all . It is of course true that law is not an 
•exact science, as Lord Halsbury used to say. It is essentially a very human 
.affair. It has to deal not with scientific axioms or scientific formulae, but witli 
the everyday concerns of ordinary citizens.^’- To be able to meet the challenge 
posed by current problems, law of today has to study the day before yesterday, in 
•order that yesterday may not paralyze today, and today may not paralyze to- 
morrow . In substance, then, law is a mighty weapon in the armoury of demo- 
•cracy with which democracy seeks to attain its ideal of a Welfare State. Huxley 
■found; in Locke “the noblest, and at the same time briefest, statement of the pur- 
pose of Government known to him when Locke observed that ‘the end of 
Government is the good of mankind.”^® The end of democratic Governments to- 
<day is undoubtedly the good of its citizens, and in order to achieve its ideal, 
democracy tends to lean more and more on law and seeks to establish socio- 
economic equality with the assistance of law. That, broadly stated, is the func- 


6 . ‘Selected ^v^^tmgs of Benjamin Nathan Cardozo’ edited by Margaret E. Hall, page 248. 

7. ‘Jurisprudence’ by Roscoe Pound, Vol. I, Pt. I, page 17. 

8 - 9 . “An Introduction to the Philosophy of Law” by Roscol Pound, page 57. 

10. “Law and Social change in contemporary Britain” by Friedmann, page 284. 

1 L Macmillan on Law and Other Things’, page 128. 
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13. ‘Aspects of Justice’ by G. K. Allen, page 139. 
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tion of. law today and it is while law seeks to discharge that function that lawyers 
have to play their role. - 

. In , discussing the dynamic function of law in. a democratic State, one im- 
portant principle has to be borne in mind. Democracy is undoubtedly entitled to' 
lean. on. the power of law to bring about socio-economic changes with the object of 
attaining the ideal of a Welfare State; but in making laws with that object, care, 
must be taken to see that. the: lag between the letter of the law and enlightend pub- 
lic- opinion is not unduly wide. The social structure which law purports to con- 
struct must be steady though; not stationary, stable though not statis. The principle- 
of challenge and response which according to Professor Toynbee has marked the 
growth of human civilisation comes into play even in the matter of the operation, 
of dynamic law in a democratic- State. The challenge posed by the socio- 
economic problems from time to time has to be met by law, but the response 
which democracy makes to the said challenge with the help of its dynamic laws 
should try to keep continuity with the best element of the past and effect 
appropriate and adequate changes in order to prepare for the future. In this- 
delicate process of bringing about a socio-economic revolution peacefully by the- 
'force of laws, lawyers can undoubtedly play a very important role in educating- 
public opinion. 


THE LAWYERS— THE GREAT BROTHERHOOD AT LAW. 

When we consider the role of lawyers in the administration of law, we ought 
to remember that the profession of law is not a mere trade or business. It is ai 
vocation and those who belong to it pursue their profession as the guardians of 
ideals and traditions- to which it is right that they should from time to time dedi- 
cate themselves.^* “If I were to seek for the explanation of the bond which 
binds in brotherhood the sen^ants of the law throughout the world”, observed 
Lord Macmillan, “I venture to think that I should find it in our common devotion 
to a great ideal, the promotion of the orderly progress of civilisation.”*^® It is- 
around this ideal that all the noble traditions of the Bar are built and it is the 
pursuit of this ideal that makes the calling of law noble and a worthy instru- 
ment of social service . Mr. Justice Cardozo has described the tradition of the 
Bar as “a myth which has grown about the profession of law, a fable, a tradi- 
tion, not always the truth as seen and realiedd in conduct, but nonetheless the 
chief thing tliat makes it worthwhile, the thing that ennobles it, the thing- 
that it really is in its best and truest moments, the thing without which, we may- 
be sure, it would wither and die. The tradition, the ennobling tradition, though 
it be myth as well as verity, that surrounds as with an aura the profession of 
law, is the bond between its members and one of the great concerns of man the- 
cause of justice upon earth. In the context of the challenge which democracy 
has to meet today, the role of lawyers has naturally assumed a somewhat different 
complexion.; The concept of the rule of law has itself become dynamic in 
accordance with the dynamic role of law in a demoancy and that makes it neces- 
saiy for the lawyer to meet the challenge of his times . As Friedmann has 
observed; “It would be tragic if the law were so pertrified as to be tmable to- 
respond to the .unending challenge of evolutionary or revolutionary changes in- 
society. To the lawyer, this challenge means that he cannot be content to be a 
craftsman: His technical knowledge will supply the tools but it is his sense of 
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responsibility for the society in which he lives that must inspire him to be jurist: 
as well as laAvj’'er."^’' 

In all democratic countries which are committed to the pursuit of the ideal, 
of a Welfare State, no lawyer can ignore tlie fact that a minimum of planning, 
which is essential for the success of democracy makes it necessary that relevant 
legal principles should be reconsidered. The conflict between individual freedom., 
and planning can be legitimately resolved by making suitable adjjustments and- 
harmonising individual liberty with the claims of social change. The theory 
that planning is wholly incompatible with the rule of law is a myth, it is the • 
result of prejudice and ignorance. Once the paramount need of a peaceful socio-^ 
economic evolution is realised, the lawyer can easily make important contribution 
to the problem of harmonising planning wdth freedom. Let us realise that with- 
out a proper solution of this problem, democratic way of life cannot survive. 

Before I part wdth this topic, however, I would like to recall the words of 
admonition addressed by Justice Frankfurter when he gave evidence before the- 
Royal Commission in England, that examined tlie question about tire abolition of 
death sentence. Said Justice Frankfurter, “Nothing is more true of my profes- 
sion than that the most eminent amongst them for 100 years have testified with' 
complete confidence that something is impossible which once it is introduced is 
found to be easy of administration. The histor}’- of legal procedure is the history 
of rejection of reasonable and civilised standards in the administration of law by 
most eminent Judges and legal practitioners. That is tnie of your country and 
mine. That is true of civil law and criminal law. Eveiy effort to effect improv- 
ing changes is resisted on the assumption that man’s ultim.ate wdsdom is to . be 
found in the legal sj'^stem as at the time on which you tried to make a change.”^® 
It is my earnest hope that we Judges and lawyers in tliis country will not desen^e. 
this reproach. 


JUDICIAL APPROACH 

■Whilst we are considering the role which lawyers have to play in the admi- 
nistration of law, I Avould like to discuss briefly the importance of a proper 
judicial approach in the acLminidtration of law. As Justice Jakson us’ed to- 
observe, a trial of an action in our Courts is in the nature of an adversary 
proceeding. Sometimes if resembles a trial by battle in the Nprman period . 
where the combatants used all the weapons in their armouiy to vanquish their 
opponent. This', adversary method has. no doubt its merits, but to achieve the 
object of finding the truth in a trial conducted on the adversary method, a Judge, 
has to play an important part. He cannot be merely a passive witness of the • 
combat; he should, of eoiuse, never enter the arena, but, nevertheless, he must- 
abvays regulate tlie contest by the well-known and well-established rules and 
see that both parties play the game in a proper way. It is customary for Judges 
to take their seats on a raised platform in Courts, but Judges must never forget 
Ithat they and the lawjmrs who address them are partners in the best sense of 
the teiTQ, the object of both being to find the truth in every case. In order to 
help the administration of justice, a Judge must approach his task "with humility 
and udth the full Imowledge of his fallibility; he must always remember that 
a Judge who makes no mistake is yet to be bom. As Justice Cardozo observ- 
ed: “Something of Pascal’s spirit of self -research and self-reproach must come- 
at moments to the man who finds himself summoned to the duty of shaping the: 
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■progress of law. The very breadth and scope of the opportunity to give espres- 
■sion to his finer self, seem to point the accusing finger of disparagement and 
-Scorn. It is in this connection that Judges should bear in mind the wise 
words of Judge Learned Hand. Said Judge Learned Hand, “he would like to 
see written over the portals of every Church, every Court-house and at evcty 
■crossroad .the words which Oliver Cromwell spoke just before the battle of 
Dunbar— -“I beseech , ye in the bowels of Christ, think that ye may be mis- 
taken. - Often enough in the discharge of his duties a Judge is required to 
draw sufficient, conclusions from insufficient data; but his problem always is 
.to, apply the never changing , principles to ever-changing conditions and facts. 
That. is where patience, and a genuine desire to know would help the Judge to 
do his duty, while sympathetic consideration and courtesy to the mjembers of. 
Ahe Bar would enable him jto get the best out of them. Experience of work in 
•Courts shows' that a strong Bar and a strong Bench act and react on each 
other. A strong Bench corrects the vagaries of the Bar, whereas a strong Bar 
cheeks the Idiosyncrasies of the Bench. Wise Judges realise that the quality 
-of their judgments is almost always determined by the quality of the argumente' 
.urged before them, and that the credit for contributing to the development of 
Jaw must always be shared by the Bar and the Bench alike. That is why 
.perfect co-operation between the Bar and the Bench is essential for the proper 
administration of justice in our Courts. 

It is true that all of us have their inherited instinets, traditional beliefs', 
.acquired convictions; and the resultant is an outlook on life, a conception of 
•eocial needs, a sense, in James’s phrase, of “the total push and pressure of "the 
cosmos”, which, when reasons are nicely balanced, must determine where 
choice will fall.®^ Nevertheless, Judges' ought never to forget that they mtist 
inever become slaves to the tyranny of dogmas and tags, and must never allow* 
their minds to be influenced, even sub-conseiously, by the pulls and pressures' of 
■their faith or their beliefs. Every-day before the proceedings commence when 
-Judges and la^vyers bow before the seat of justice, it is necess'ary that each one 
of us should remember that the task that we discharge in the Court-room is the 
.'.solemn task of the search of truth. Ethical considerations of the highest order 
cannot be eliminated from our work in Courts, for, in a sense, that work is the 
work of worship in the temple of jus'tice. If we realise the solemnity of the 
■work that we do in Courts of law, it will create in our minds that humility 
and that passionate desire for the search of truth which alone will make the 
administration of law a proper instrument of serving the needs of social justice. 
"That is how it seems' to me that the lawyers and Judges by co-operating with 
-each other assist the progress of law in all its majesty. 


THE RULE OF LAW— UTS SIGNIFICANCE TODAY 

It is hardly necessary to emphasise that in the context of today, ffie rule • 
of law has to play a vital role. After we gave ourselves the Constitution we 
"have chosen the democratic way of life and the Nation is committed to tlie task 
of achieving socio-economic equality and the attainment of a Welfare State 
Tn our march towards the ideal thus set up before us by the Constitution law 
'has .inevitably to play a major part; the administration of law and the enforee- 
-ment of the rule of 'law are entrusted to the Courts in this country. Let us 
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always remember that what we do in Court effects the future of the rule of law 
in this country. The adjustment of fundamental rights of individual citizens 
with the claims for socio-economic revolution which legislation attempts to 
make, presents a* difficult and delicate problem, but that problem must be 
solved reasonably if the democratic way of life is to succeed. We have to 
establisli a rational synthesis and harmony betw;een individual liberty and 
freedom and social good and welfare. In that process, the validity of lau-s 
falls often to be tested and in that connection. Judges and lawyers have to 
play a prominent part. Let us, therefore, watch our steps carefully and see 
to it that the confidence of the public which is our main asset is not shaken. 
Administration of law must be free from fear and must likewise be free, from 
hope of favour. We often hear public criticism these days, in -regard to Avhat 
is described as the crisis of character. Fortunately, public confidence in the 
administration of justice is unshaken; but the common citizen in the country 
has become watchful and vigilant, and so, it is our duty to see that the 
administration of justice is fair, impartial and fearless. Both lawyers and 
judges must strictly conform to the code of conduct prescribed by healthy 
conventions recognised in all democratic countries and let it be our constant 
endeavour to deserve the confidence of the public. Liberty and justice are 
the most outstanding assets of democracy and it is by a rational S3mthe3is of 
the concept of liberty and social justice that the goal of a Welfare State can 
be peacefully reached in a democratic way. The majesty of law in that con* 
nection must play its dynanmic role. Let us' then on this solemn occasion 
rededicate ourselves to the service of law in all its majesty. 

IMPORTANCE OF HEALTHY CONVENTIONS 

It is universally recognised that the rule of law constitutes the most 
distinguishing feature of the democratic way of life. It is, however, necessary 
to emphasise in this connection that the rule of law postulates the observance 
of certain healthy and well-recognised conventions. After the passing of the 
Advocates Act, the Bar in India has now become completely autonomous and 
the Bar Councils constituted under the Act must now act as vigilant custodians 
of the healthy conventions and traditions of the Bar. Judges also must make 
• an earnest endeavour to conform to the healthy and proper conventions in 
regard to judicial conduct. Judges are not monks or ascetics Ihdng in monas-- 
teries or maths ; they do not live in ivory towers ; they are and continue to be 
a part of the community and Avithin the limitations prescribed by their office, 
they participate in the general current of national 'life. But Judges never 
take part in public discussions of any problems which are controversial or 
which are likely to come before the Court for judicial decision. Convention 
voluntarily adopted by them requires that Judges should observe a certain 
degree of isolation in their life and should be restrained and balanced in giving 
public expression to their views. Judges, hoAvever, do not cease to be citizens 
after they put on judicial robes and they can and may take part in educational, 
cultural and social activities which do not impinge even remotely on their judi- 
cial duties. In regard to their work in Court, Judges realise that they func- 
tion in open Courts and hold their proceedings in public. As Lord Atkin so 
eloquently observed in Andre Paul v. Attorney-General of Trinidad,^- “Justice 
is not a cloistered virtue; she must be allowed to siiffer the scrutiny and 
respectful even though outspoken comments of ordinary men.” In fact, Avise 
Judges are so fully conscious of their fallibility that outspoken comments made 
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by enlightened members of the public against their judgments are always 
appreciated and never misunderstood by them. 

It is well-known that some of the Judges are doing their, best to eneouragel 
the development of proper acadeinie legal opinion in this country. The Indian 
Law Institute with which some of us are actively associated has undertaken 
the work of legal research and one of its activities is to encourage academic 
lawyers and Professors to scrutinise the judgments that we deliver from time 
to time on important questions of law^ and freely and fearlessly express theii’ 
opinion on the propriety or correctness of judicial concjlusions . In this 
connection, I would appeal to the members of the Bar in Bombay to take more 
interest in the academic aspect of law and give the public at large the benefit 
of their opinions on important legal points which are decided from day to day 
in our Courts. 

.There Js, however^ one aspect of this problem which incidentally deserves 
to be carefully considered by the lega)l world in India. Sometimes, the State 
Government or the Central Government requests a sitting Judge to hold an. 
enquiry under the provisions of the Commissions of Enquiry Act No. LX of 1952, 
md, ordinarily, when such a I’eques't is i-eeeived. Judges deem it a part of their 
duty to accept the invitation and proceed to hold the enquiry assigned to them. 
When enquiries of this character are held by Judges they are, as they ought to 
be, held as open enquiries with decorum and restraint, and in conducting them, 
;rulds of natural justice are invariably observed. At the end of the enquiry, 
the Judge carefully considers the evidence adduced before him and 
makes' his report; a question often arises as to whether the Government which 
entrusted the enquiry to the Judge is bound to accept his report. I may in 
this connection be permitted to refer to my experience. When I undertook the 
•work of the Bank Aw'ard Commission after the unfortunate death of lilr. 
Justice Rajadhyaksha in 1955, there was an implied understanding that my 
recommendations would be accepted. Since the dispute referred to the Com- 
mission had a long, chequered and tortuous past history, I prescribed for myself 
a period within Avhich the report should be made, and did make my 
report within that period. Soon thereafter. Government accepted my recom- 
mendations and Act was passed to give effect to them. It seems to me that 
v/hen a Judge is invited to hold an enquiry, that should be the normal proce- 
dure. I^am not suggesting that the findings recorded at such an enquiry or the 
recommendations made by the Judges are legally binding on the Government 
which orders the enquiry. It is not so much the legal aspect of the matter 
to which I am adverting. I am dealing with the question of healthy conven- 
tions'; and so I would suggest that a convention should be e.stablished in this 
country whereby reports made by Judges at the end of the enquiry conducted 
by them under the Commissions of Enquiry Act should normally be accepted- 
otherwise we come across instances in which the report elaborately made by a 
Judge is sent to. an Executive Officer for his scrutiny, and the note made by the 
said Officer becomes the basis for the Government’s decision in the matter. 
Usua,lly the Government announces its decision in a laconic manner and indi- 
catcfe broadly what conclusions of the Judge it has accepted wholly or partially 
and what conclusions it has rejected. If it is felt that certain questions are 
required to be determined in a judicial or quasi- judicial manner, and they are 
therefore, entrusted to the enquiry of a sitting Judge, considerations' of pro- 
priety. Require that normally the findings and recommendations made bv the 
Judge should be accepted by the Government. What the Government d^s is 
not a inatter of any significance to the Judge himself; what is relevant and 
material is the impact of the Government’s action on the basic and essential 
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postulates of the rule of !law. That is 'why it seems to me that time has come 
when healthy and proper conventions should be evolved in this matter. 

Persons who are privileged to hold high offices either in the Judiciarj’-, the 
Government or the Executive from time to time may c'ome and go, but the rule 
of law on the success of which the future of democracy in this country so vital- 
ly depends must go on for ever. 'That is why, i appeal to the legal world and 
fto the enlightened public opinion in all humility but with all the earnestness at 
my command, to help in evolving healthy and proper conventions which would 
mahe the rule of law effective in this country. 


WATCHWORDS — TO KINDLE THE PATH 
. OP THE BROTHERHOOD AT LAW: 

Before I conclude, m&j I remind you of what Justice Cardozo said in his 
address to the Annual New York County Lav^yers Association when he spoke 
on ‘Faith and a Doubting World’ ^ As you know. Justice Cardozo was a scholar 
Judge of great eminence who had a matchless command over English language 
and whose deep and varied scholarship often enough gives thrills of pleasure to 
the readers of his writings and speeches by apt and illuminating quotations. In 
the speech to which I am referring, Justice Cardozo mentioned a book written 
by Claud Mullins, an English Barrister, with the provocative title “In Quest 
of Justice”, and made a quotation from it. Said Justice Cardozo, “Where shall 
we find a more stirring message than the great speech delivered by Lord 
Brougham a century ago in the English House of Commons when he spoke in 
support of a motion that an address be presented to the King petitioning that “a 
commission be established to inquire into the defects, occasioned by time and 
otherwise in the laws of this realm of England as administered in the Courts 
of common law, and the remedies which may be expedient for the same.” "It 
W^as the boast of Augustus (I quote the closing words') that he found Rome of 
brick and left it of marble. But how much nobler will be our sovereign’s 
boast, when he shall have it to say that he found law dear and left it cheap; 
found it a sealed book, left it a living letter, found it the patrimony of the rich, 
left it the inheritance of the poor; found it the two-edged sword or craft and 
oppression, left it the staff of honestv and the shield of innocence.” Having 
made this appropriate quotation, Justice Cardozo in his inimitable style added: 
“Here is a kind'ing oriflame or all of us, a little gaudy and extravagant 
perhaps, but moving all the same. Are there Knights among our number tliat 
twill put it -within the power of our sovereign lord, the People, to utter a like 
boast?”®® 
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IHE CONSHTUnON (FIFTEENTH AMENDMENT) ACT, 1963. 

, .. [Received the assent of the President on the f)th October, 

Published in the Gazette of India (Extraordinary) Part 11 , section i , page 34.9, 
dated yth October, 1963]. 

[^th, October, 1963. 

An Act further to amend the Constitution of India. 


Short title. 


Amendment 

128 . 


- Be it enacted by Parliament in the Fourteenth Year of the Republic of India as 
follows r 

I. This Act may be called The Constitution 
(Fifteenth Amendment) Act, 1963. 

Amendment of Article 2. In Article 1 24 of the Constitution, after clause 

124 . (2), the following clause shall be inserted, namely : — 

“ (2-A) The age of a Judge of the Supreme Court shall be determined by 
such authority and in such manner as Parliament may by law provide. ” . , 

,3. In Article 128 of the Constitution, after the words “ Federal Court ” , the 
words “ or who has held the office of a Judge of a High 
of Article Court and is duly qualified for appointment as a Judge 
of the Supreme Court ” shall be inserted, 

2^Amendment of Article ^ Article 217 of the Constitution, — 

[a) in clause (i), for the words “ sixty years ” , the words “ sixty-iwo years ” 
shall be substituted ; 

(b) after clause (2), the following clause shall be inserted and shall be deemed 
always to have been inserted, namely : — 

; “ (3) If any question arises as to the age of a Judge of a High Court, the 
question shall be decided by the President after consultation with the Chief Justice' 
of India and the decision of the President shall be final. ” , 

Amendment of Article 5. In Article 222 of the Constitution, after clause 
222 . (i), the following clause shall be inserted, namely : — 

“ (2) When a Judge has been or is so transferred, he shall, during the period 
he serves, after the commencement of the Constitution (Fifteenth Amendment) Act, 
1963, as a Judge of the other High Court, be entitled to receive in addition to his 
salary such compensatory allowance as may be determined by Parliament by law 
and, until so deteimined, such compensatory allowance as the President may by 
order fix. ”, 

6. In Article 224 of the Constitution, in clause (3), 
for the words “ sixty years ” , the words “ sixty-two 
years ” shall be substituted. 


Amendment 

224 . 


of Article 


Insertion of new Article 7- After Article 224 of the Constitution, the follow- 

224 -A. . ing article shall be inserted, namely : — 

“224-A. Appointment of retired Judges at sittings of High Courts. — ^Notwithstanding 
anything in this Chapter, the Chief Justice of a High Court for any State may at any 
time, with the previous consent of the President, request any person who has held 
the office of a Judge of that Court or of any other High Court to sit and act as a 
Judge of the High Court for that State, and every such person so requested shall, 
while so sitting and acting, be entitled to such allowances as the President may by 
order determine and have all the jurisdiction, powers and privileges, of, but shall not 
otherwise be deemed to be, a Judge of that High Court ; 

Provided that nothing in this article shall be deemed to require any such 
person as aforesaid to sit and act as a Judge of that High Court unless he consents 
so to do. ” , 

22^”^'°^^°* Article g Article 226 of the Constitution, — 

(a) after clause (i), the following clause shall be inserted, namely : — 

“ (i-A) The power conferred by clause (i) to issue directions, orders or writs 
to any Government, authority or person may also be exercised by any High Court 
exercising jurisdiction in relation to the territories within which the cause of action, 
wholly or in part, arises for the exercise of such power, notwithstanding that the seat 
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Amendment 

297 . 


Amendment 

311. 


of Article 


of Article 


of such Government or authority or the residence of such person is not within, those 
territories. ” ; ' 

(6) in clause (2)jfor the word, brackets and figure “ clause (i) ”, the words, 
brackets, figures and letter “ clause (i) or clause (i-A) ,” shall be substituted. • 

9. In Article 297 of the Constitution, after the 
words “ territorial waters” , the words “ or the continen* 
tal shelf” shall be inserted. 

10. In Article 311 of the Constitution, . for clauses 
(2) and . (3), the following clauses shall be substituted, 
namely 

“ (2) No such person as aforesaid shall be dismissed or, removed or reduced 
in rank except after an inquiry in. which he has been informed of the charges against 
him and given a reasonable opportunity of being heard in respect of those charges 
and where it is proposed, after such inquiry, to, impose on him any such penalty, 
until he has been given a reasonable' opportunity of making representation on the 
penalty proposed, but only on the basis of the evidence adduced during such inquiry. 
Provided that this clause shall not apply — 

(a) where a person is dismissed or removed or reduced in rank on the ground 
of conduct which has led to his conviction on a criminal charge ; or 

(A) where the authority empowered to dismiss or remove a person or to 
reduce him in rank is satisfied that for some reason, to be recorded by that authority 
in writing, it is not reasonably practicable to hold such inquiry ; or 

(e) where the President or the Governor , as the case may be, is satisfied that 
in the interest of the security of the State it is not expedient to hold such inquiry. 

(3) If, in respect of any such person as aforesaid, a questiori arises whether it 
is reasonably practicable to hold such inquiry as is referred to in clause (2), the deci- 
sion thereon of the authority empowered to dismiss- or remove such person or to 
reduce him in rank shall be final. ” . 

Amendment of Article II. In Article 316 of the Constitution, after clause 

316 . (i), the following clause shall be inserted, namely ; — 

“ (i-A) If the ofiice of the Chairman of the Commission becomes vacant or 
if any such Chairman is by reason of absence or for any other reason unable to 
perform the duties of his office, those duties shall, until some person appointed under 
clause ( I ) to the vacant office has entered on the duti^ thereof or, as the case may be, 
until the Chairman has resumed his duties, be performed by such one of the other 
members of the Commission as the President, in the case of the Union Commission 
or a Joint Commission, and the Governor of the State in the case of a State Com- 
mission, may appoint for the purpose. ”. 

12. In the Seventh Schedule to the Constitution 
in List I, in Entry 78, after the word “organisation”, the 
brackets and words “(including vacations) ” shall be in- 
serted and shall be deemed always to have been inserted. 


Amendment of 
Seventh Schedule. 


the 


THE CONSTITUTION (SIXTEENTH AMENDMENT) ACT, 1963. 

[Jiecetved the assent of the President on the ^th October, 1963. 

Published in the Gazette of India (Extraordinary), Sort II, section i,page 352, 
dated "jth October, 1963].' 

[^th October, 1963; 

An Act further to amend the Constitution of India. 

Be it enacted by Parliament in 'the Fourteenth Year of the Republic of India 
as follows : — . ; 

I. This Act may be called The Constitution 
(Sixteenth Amendment) Act, 1963. 


Short title. 


Amendment of Article 


19 . 


2. In Article ig of the' Constitution, — 


(a) in clause ( 2 ), after the words'" in the interests of”, the words " the 
sovereignty and integrity of India or ” shall be inserted,. 

(A) in clauses (3) and (4), after the words “ in the interests of”, the words 
“ the sovereignty and integrity of India- or shall be inserted. 
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Amendment of Article 3 - ' In Article 84 of the Constitution, for clause 

84. [a), the foliowing clause shall be substituted, namely ; — 

■ “ (a) is a citizen of- India, and makes and subscribes before some person 

authorized in that belialf by the Election Commission an oath or affirmation accord- 
ing to the form set out for the purpose in the Third Schedule ; . 

Amendment of Article ' 4. In .Article J 73 of the Constitution, for clause 
173 . (^a), the following clause shall be substituted, namely : — 

“ {a)' is -a citizen of India, and makes and subscribes before some person 
authorized in that behalf by the Election Commission an oath or affirmation accord- 
ing to the form set out for the purpose in the Third Schedule . 

Third . ^ Third Schedule to the Constitution,— 

(a) ' in Form I, after the words" Constitution of India as by law established,^’/ 
ffie words that “I will uphold the sovereignty and integrity of India”, shall be inserted : 

(b) for Form III, the following shall be substituted, namely : — 

‘III ■ 

A 

Form of hath or affirmation to be made by a candidate for election to Parlia- 
ment : — 

“ I, A.B., having been, nominated as a candidate to fill a seat in the Council 

' . swear tlie name of God 

of States (or the House of the People) do — ■ — that I will bear 

solemnly affirm 

true faith and allegiance to the Constitution of India p by law established and 
that I will uphold the sovereignty and integrity of India. 

Form of oath or affirmation to be made by a member of Parliament : — 

“ I, A.B., having been elected (or nominated) a member of the Council of 

swear in the name of God 

States (or the House of the People) do - — — that I will bear true 

e' solemnly affirm 

faith and allegiance to the Constitution of India as by law established, that I tvill 
uphold the sovereignty and integrity of India and that I will faithfully discharge 
the' duty upon which I am about to enter. ” ’ ; 

(c) in Forms IV, V and VIII, after the words ‘‘ the Constitution of India as 
by law established ”, the words “ that I will uphold the sovereignty and integrity 
of India ”, shall be inserted : 

(d) for Form VII, the following shall be substituted, namely : — 

:‘VII 

■’A 

Form of oath or affirmation to be made by a candidate for election to the Legis- 
lature of a State : — 

“ I, A.B., having been nominated as a candidate to fill a seat in the Legislative 

swear in the name of God ' ■ 

Assembly (or Legislative Council), do — that I will bear true 

solemnly affirm 

faith and allegiance to the Constitution of India as by la-w established and that 
I will uphold the soverignty and integreity of India. ”. 

B 

Form of oath or affirmation to be made by a member of the Legislature of a 
State ^ . 

" I, A.B., having been elected (or nominated) a member of the Legislative 

Assembly (or Legislative Council), do — . that I will bear 

Solemnly affirm 

true faith and allegiance to the Constitution of Indians by law established that 
I will uphold the sovereignty and integrity of India and that I will faithfully 
discharge the duty upon which I am about to enter. ” 
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P. B. Gajendragadkar, K. jV. Wanchoo, 

K. C. Das Gupta, J. C. Shah and 

Ji. Rajagopala Ayyangar, JJ. 
g;/M/)n 7 , 1963. 

Provident Funds Act {XIX of 1952), section 1 (3) — Meaning of ‘ Factory ’ . 

It is in the light of this position that we may revert to the actual decision in the 
Regional Provident Fund Commissioner, Bombay v. S. K. M. Manufacturing Co., A.I.R. 1962 
S-G. 1536. In that case, this Court was dealing with the cases of Shree Krishna 
Metal Manufacturing Co., and Oudh Sugar Mils Ltd. The Metal Company 
carried on four different kinds of activities and it was held that its industrial activity 
which fell under Schedule I was neither minor, nor subsidiary, nor incidental to the 
other activities. In other words, the industry which the company ran and which 
fell under Schedule I was independent of the other industries conducted by the 
Company, and so, it was held that the question about one industry being subsidiary 
minor, or incidental did not arise. In the result, the Company’s factory ^vas found 
to fall under secdon i (3) (a). 

Where the industrial activities are independent and the factory is running, 
separate industries within the same premises and as part of the same establishment, 
and under the same licence, it is difficult to accept the argument that in dealing 
with such a factory, enquiry -would be relevant as to which of the industries is domi- 
nant and primary, and which is not. Therefore, in our opinion, the High Court 
was plainly right in rejecting the appellant’s case that its factory did not attract the 
provisions of section i (3) {a) of the Provident Funds Act. 

G. P. Rai, Advocate and J. B. Dadachanji, 0 . C. Mathur and Ravinder Narain, 
Advocates of M(s. J. B. Dadachanji & Co., for Appellant. 

S. V. Gupte, Additional Solicitor-General of India {R. Ganapathy Iyer, Advocate 
and P. D. Menon, Advocate for R. H. Dhebar, Advocate, with him), for Respondent. 

G.R. Appeal dismissed. 

[Supreme Court.] 

K. Subba Rao, Raghubar Dayal and Addagada Raghavamma v. 

J. R. Mudholkar, JJ. Addagada Chenchamma. 

9?A April, 1963. C.A. No. 165 of 1961. 

Hindu Law — Adoption — Partition — Construction of Will — Burden of Proof— Concurrent 
findings of facts. 

The main question of law that arises is whether a member of a joint Hindu 
family becomes separated from the other members of the family by a mere declara- 
tion of his unequivocal intention to divide from the family without bringing the 
same to the knowledge of the other member of the family. In this context a reference 
to Hindu law texts would be appropriate, for they are the sources from which Courts 
evolved the doctrine by a pragmatic approach to the problems that arose from time 
to time. The evolution of the doctrine can be studied in two parts, namely (l) 
the declaration of the intention, and (2) the communication of it to others affected 
thereby. On the first part the following tests would throw considerable light. They 
are collated and translated by Viswanatha Sastri, J., who has a deep and abiding 
knowledge of the sources of Hindu Law in Adiyalath Kalheesiimma v. Adiyalath Beechu, 

I L.R. 1950 Mad. 502, and we accept his translations as correct and indeed learned 
counsel on both sides proceeded on that basis. 

The doctrine of relation back has already been recognized by Hindu Law as 
developed by Courts and applied in that branch of the law pertaining to adoption. 
There are Uvo ingredients of a declaration of a member’s intention to separate. One 
is the expression of the intention and the other is bringing that expression to the 
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knowledge of the person or persons affected. When once that knowledgO is brought 
home (that depends upon the facts of each case) it relates back' to the date when the , 
intention is formed and expressed. But between the t%vo dates,- the person expressing 
the intention may loose his interest in the family property ; he may withdraw his 
intention to divide ; he may die before his intention to divide is conveyed to the 
other members of the family ; with the result, his interest survives to the other mem- 
bers. A manager of a joint Hindu family may sell away the entire family property 
for debts binding on the family. There may be similar other instances. If the 
doctrine of relation back is invoked without any limitation thereon, vested rights so 
created will be affected and settled titles may be disturbed. Principles of equity 
require and common sense demands that a limitation which avoids the confusion of 
titles must be placed on it. What would be more equitable and reasonable than to 
suggest that the doctrine should not affect vested rights ? By imposing such a limita- 
tion we are not curtailing the scope of any well established Hindu law doctrine, but 
we are invoking only a principle by analogy subject to a limitation to meet a con- 
tingency. Further, the principle of retroactivity, unless a legislative intention is 
clearly to the contrary, saves vested rights. As the doctrine of relation back 
involves retroactivity by parity of reasoning it cannot affect vested rights. It 
would follow that, though the date of severance is that of manifestation of the 
intention to separate the right accrued to others in the joint family properly 
between the said manifestation and the knowledge of it by the other members would 
be saved. 

JD, Narasarajii, Advocate-General for the State of Andhra Pradesh, (T. F. R. 
Taiachari^ Advocate, with him), for Appellants. 

K. R. Choiidhuri, Advocate, for Respondent No. 2. 

G.R. Appeal dismissed. 

[Supreme CcSurt,] 

S. P. Sinha, C.J., J. C. Shah and 
JV. Rajagopala Ayyangar, JJ. 
loth April, 1963. 

Bar Councils Act [XXXVIII of 1926), section 10 (2 ) — Legal Practitioners Act, 
sections 12 and 13. 

In the case now before us, the misconduct charged is intimately coniiected 
with and arises out of the duty which the Advocate owed to his client. This 
distinction between misconduct^ which is intimately connected with the duties 
which the practitioner owes to his clients and cases where it is not so connected as 
bearing upon the exercise of the Court s discretion to proceed or not to proceed 
straightaway with an inquiry into the Advocate’s professional misconduct was 
emphasised by Lord Abinger in ^tr^Aenv. Hi//, (1852) loM. &. W. 28 : 158 E.R. 368, 
which dealt with a case of professional misconduct against an Attorney in England! 

M. Rajagopalan and K. R. Chaudhuri, Advocates, for Appellant. 


P. J. Ratnam v. D. Kanikaram. 

C.A. No. 321 of 1962. 


Appeal dimissed. 


[SupRE-ME Court.] 

S. P. Sinha, G.J; J. G. Shah and. The State of Andhra Pradesh p. 

jV. Rajagopda Ayyangar, JJ. 

lotk April, 1963- C.A. No. 626 of 1961. 

ConstUnlwn of India [iQ^o) Article 2 f -Jurisdiction of the High Court-Departmental . 
ertqmry—High Court— If can sit in appeal over the decision of the departmental authority. 

^ mere there Is some evidence, which the authority entrusted, with the duty to 
hold the enquiry has accepted and which evidence may reasonably support the con- 

clusion that the dehnquent officer IS guilty of the charge, it is not the function of 

the High Court in a petition for a wnt under Article 226 to review the evidence 
and to arrive at an independent finding on the evidence. The High Court may 



undoubtedly interfere where the departmental authorities have held'the proceedings 
against the delinquent in a manner inconsistent with the rules of natural justice or 
in violation of the statutory rules prescribing the mode of enquir)’- or where the 
authorities have disabled themselves from reaching a fair decision by some considera- 
tions extraneous to the evidence and the merits of the case or by allo-wing themselves 
to be influenced by irrelevant considerations or where the conclusion on the very' 
face of it is so wholly arbitrary and capricious that no reasonable person could ever 
have arrived at that conclusion, or on similar grounds. But the departmental 
authorities are, if the enquiry is otherrvise properly held, the sole judges of facts 
and if there be some legal evidence on which their findings can be "based, the 
adequacy or reliability of that evidence is not a matter which can be permitted to be 
canvassed before the High Court in a proceeding for a writ under Article 226 of the 
Constitution. 

T. V. R. Tatachari and P. D. Menon, Advocates, for Appellants. 

K. Bhimasankaram, Senior Advocate, ( 7 ". Satyanarayana, Advocate, with him), 
for Respondent. 

G.R. Appeal allowed. 

[Supreme Court.] 

B. P. Sinha, G.J., J. G. Shah and The State of Rajasthan v. 

AT. Rajagopala Ayyangar, JJ. Ram Saran. 

loth April, 1963. C.A. No. 453 of 1962. 

States Reorganisations Act {XXXVII of 1956), Article 31 1 and 14 of the Gonstitution 
of India (1950) — Police Act {V of 1861) — Standing Orders — Government of India Act, 
1935, section 243. 

We consider, with great respect to the learned Judges of the High 
Court, that they were in error in treating Standing Order 46 as a condition of service 
which was violated by the order of reversion impugned by the respondent in his 
Writ Petition. 

The contention that survives is merely whether the right to hold an officiating 
post is a legal right and whether it could be stated to be a condition of service that 
such an officer shall not be reverted except for proper reasons. In our opinion, the 
matter is concluded by the decision of this Court in Parshotam Lai Dhingra v. Union 
of India, (1958) S.C.J. 217 : 1958 S.C.R. 828. There, as here, an officer who was 
appointed to officiate in Class II Service as an Assistant Superintendent, Railway 
Telegraphs, was reverted to his substantive Class III appointment. No doubt, the 
question there considered was whether on the facts of that case this order of reversion 
was passed as a punishment so as to attract the constitutional protection guaranteed 
by Article 31 1 (2) but this Court had also to consider whether an officer appointed 
to an officiating post had any legal right to continue in that post. 

If the issue as to discrimination and a violation of Article 14 has to be satis-i 
factorily investigated, and decided both the parties would have to file amended 
pleadings in order to focus attention on several details, with the result that this would 
virtually amount to the filing of a' new petition. We consider therefore that if the 
respondent is so advised he should be at liberty' to challenge the order now impugned 
on these other grounds and that for that purpose it -would really be in his interest 
that he should & permitted to file a fresh petition making necessary allegations and 
setting forth the requisite facts -when the State also would have an opportunity to 
make its answers to such a plea. It is in the light of tliis consideration that we have 
refrained from remanding the case to the High Court for the consideration of this 
point. 

S. K. Kapur, K. K. Jain and P. D. Menon, Advocates, for Appellant. 

B. D. Sharma, Advocate, for Respondent.. 


G.R. 


Appeal allowed. 



; . [Supreme ' Court.] , . 

B. P.Sinha,C.J., J,C.Shah^nd ‘ S. R. Tewari i-. 

. K. Rajagopala Ayyangar, JJ. ' ' • The District Board, Agra. 

' ApTi( i^6'^. , C.A. No. 304 of 1962. 

Constitution of India Article District Boards Act, 1922 — Specific 

Relief Act (/ of iQyy), section 21 (b ) — Meaning of ‘ dismissaV: 

We therefore, hold that the Board had the power to determine the emplo'j'ment 
of the, appellant and the Board purported to exercise that power. But counsel for 
the appellant contended that even though in form the power of deteimination of 
employment was exercised, in substance it was intended to exercise the power of 
dismissal and that the form of the resolution of the Board was merely to camouflage 
the real object of the Board. It is settled law that the form of the order under Which 
the employment of a servant is determined is not conclusive of the true nature of the 
order. The form may be merely to camouflage an order of dismissal for’ mis- 
conduct, and it is always open to the Court before which the order is challenged to 
go behind the form and ascertain the true character of the order. If the Court holds 
that the order though in the form merely of determination of employment is in reality 
a cloak for ah order of dismissal as a matter of punishment, the Court would not be 
debarred merely because of the form of the order in giving effect to the rights con- 
ferred by statutory rules upon the employee. 

S. T. Desai, Senior Advocate, {J. P. Goyal, Advocate, wdth'him), for Appellant. 

C. B. Aggarwala, Senior Advocate, {C. P. Lai, Advocate, with him), for Respon- 
dent No. I . 


K. S. Hajela, Senior Advocate, (C. P. Lai, Advocate, with him), for Respondent 
No,- 2. 

G.R. Appeal dismissed. 

[Supreme Court,] 

P. B. Gajendragadkar, K. N. Wanchoo and Munna Lai v. The State of U.P. 

K. C. Das Gupta, JJ, Cr. As. Nos. 102- 104 of 1961. 

lyth April, 1963. 

Prevention of Corruption Act (7/(7/1947), section 5 (2 ) — Illegal or irregular investigation 
— Sanction of prosecution. 

In the present cases no objection was taken at the trial when it began and it was 
allowed to come to an end. In these circumstances the ratio of The State of Madhya 
Pradeshv. Mubarak AH, (1958) S.G.J. 843 ; (1959) M.L.J. (Crl.) 571 : (1959) 2 M.L.J. 
(S.C.) .i05, cannot apply and the decision in H. K. Rishbnd & Inder Singh v. The 
State of Delhi, (1955) S.C.J. 283 ; (1955) i M.L.J, (S.C.) 173 : (1955) i S.C.R. 1150 
would apply. The appellant therefore cannot say that the trial was vitiated unless 
he can show that any prejudice was caused to him on account of the illegal or irre- 
gular investigation. We have already remarked that no such thing has been shown 
in this case ; nor was it possible to show any such thing in view of the alternative 
defence taken by the appellant. We therefore reject this contention. 

There is in our opinion no substance in this argument, for the sanction speaks 
of misappropriation and embezzlement and there is nothing in the words, to imply 
that this was only with reference to conversion by the appellant to his own use. 
As the words of the sanction stand they would cover a case of misappropriation or 
conversion to his own use -by the appellant himself or by allowing others to do so. 
We are therefore of opinion that the sanction was sufficient for the purpose of giving 
jurisdiction to the Special Judge to take cognizance of the cases out of which these 
appeals have arisen. 

We therefore dismiss the appeals with the modification that the sentence in 
each case IS reduced to the period already undergone. The appellant, if on bail, 
shall be discharged from his bail bonds m respect of these appeals • ■ 

Frank Anthony and P. C. ^frwala. Advocates, for Appellant. ‘ 

G. C. Maihur and C. P. Lai, Advocates, for Respond^t. ■ 

“ Appeals- disrdissed. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present: — A.K. Sarkar M. Hidayatullah and J.C. Shah, JJ. 

Sri GopalJalan & Co. . .. Appellant* 

V. 

Calcutta Stock Exchange Association Ltd. . . Respondent. 

Companies Act (/ of 1956), section 75 (1) — “ Allotment ” — Meaning of- — Re-issue of forfeited shares — 
If“ allotment ” requiring filing of return under section 75 (1) (a) — Reckon 75 (5) — “ Allotment "—Construction 
and scope. . 

It is beyond doubt tliat in Company Law “ allotment ” means the appropriation out of the pre- 
viously unappropriated capital of a company, of a certain number of shares to a person. Till such 
allotment the shares do not exist. A re-issue of forfeited share is not an “ allotment ” within the 
meaning of section 75 (1) of the Companies Act, 1956. When a share is forfeited and re-issued, it is 
not allotment in the sense of appropriation of shares out of the authorised and unappropriated capital 
so as to bring the shares into existence. The issue of the forfeited shares is not an allotment of them 
but only a sale and no question of filing any return under section 75 (1) (a) in respect of such 
re-issue can arise. 

The word “ allotment ” in section 75 (1) must be understood widiout reference to section 75 
(5) of the Act. Section 75 (5) must be understood as having been enacted ex abundanti cautela. 

Appeal by Special Leave from the Judgment and Order dated 18th August, 
1959 of the Calcutta High Court in Appeal from Original Order No. 106 of 1957. 

S. K. Kapur, S. Murthi, P. M. Miikhi and K. K. Jain, Advocates for Appellant. 

H. N. Sanyal, Solicitor-General of India (B. P. Maheshwari, Advocate, with 
him) for Respondent. 


The Judgment of the Court was delivered by 

Sarkar, /.—The question in this appeal is, what is the meaning to be ascribed 
to the word “ allotment ” occurring in section 75 (1) of the Companies Act, 1956 ? 
That section requires a company to file a return of the allotment of its shares with 
the Registrar within a month of the making of the allotment. The appellant who 
has been accepted as a shareholder in the respondent Company for the purposes of 
the present proceedings, complained that the Company had not filed the return re- 
quired by that section, and, therefore, moved the High Court at Calcutta under 
section 614 of the Act for an order requiring it to do so. 


The shares with which this case is concerned had been forfeited by the Com- 
pany under its Articles. A reference to some of these articles is necessary before we 
proceed further. Article 21 of the Articles of Association of the Company authorised 
its Committee to expel or suspend a member in certairr events. The present is not 
a case involving an exercise of power under this article. Articles 22, 24 and 27 are 
in these terms : 

Article " 2 : “Any member who has been declared a defaulter by reason of his failure to fulfil any 
ennaaement' between himself and any other member or members and who fails to fulfil sueh 
eneaaement within six months from the date upon which he has been so declared defaulter shall at 
the ^piration of such period of sk calendar months automatically cease to be a member.” 

Article 24 • “ Upon any member ceasing to be a member under the provisions of Article 22 
bpreof and upon any resolution being passed by the Committee expelling any member under the 
nmvisions of Article 21 hereof or upon any member being adjudicated insolvent the share held by 
Inch member shaU ipso facto be forfeited.” 


Article 27 • “ Any share so forfeited shall be deemed to be the property of the Assoeiation> 
A fhp Committee shall sell, re-allot and otherwise dispose of the same in such manner to the best 
nntase for the satisfaction of all debts which may then be due and owing either to the Associa- 
tion or any of its members arising out of transactions or dealings in stocks and shares.” 

The appellant’s contention is that the Company from time to time forfeited 
^jhaTcs uodcr these articles and it appeared from its balance-sheet that seventy 
o^such forfeited shares had been re-issued at a nominal face value of Rs. 1,000 


* C.A.NO. 512 of 1961. 

sej — 64 


9th May, 1963. 
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but no return of such re-issue of the forfeited shares had been filed by the Company. 
The Company in its affidavit in answer to the petition admitted these facts. It 
was also said that these forfeited shares had been issued for much larger sums but 
nothing turns on that in this case. 

Now section 75, so far as material for our purposes, is as follows ; 


Section 75 1, — (1) Whenever a company having a share capital makes any allotment of its 
shares, the company shall, within one month thereafter, — • ' ' : . 

(a) file with the Registrar a return of the allotments, stating the number and nominal amount 
of the shares comprised in the allotment, the names, addresses and occupations of the allottees, and 
the amount, if any, paid or due and payable on each share ; 


^ ♦ ♦ >!* ^ * ijt 

. (5) Nothing in this section shall apply to the issue and allotment by a company of share 
vvluch under the provisions of its articles were forfeited for non-payment , of calls. 

Tire appellant contends that a return should have been filed of the re-issued forfeited 
shares under, this section. The contention of the Company is that the re-issue of 
forfeited shares does not amount to allotment of shares and, therefore, it was not 
required to file any return in respect of such re-issued shares under the section. This 
contention was accepted by the learned Judge of the High Court before whom the 
appellant’s petition was first moved and also by the learned Judges of the Division 
Bench of that Court on appeal from the decision of the learned trial Judge. 

We agree with the learned Judges of the Hi^ Court that a re-issue of a forfeited 
share is not an allotment of share within section 75 (1). The word “ allotment ” 
has not been defined in the Companies Act either in our country or in England. But 
we think that the meaning of that word is well understood and no decision has been 
brought to our notice to indicate that any doubt has ever been entertained as to 
it. As Chitty, J., put it in In re Florence Land and Public Works Company \ 


■ “.What is termed ‘ allotment ’’ is generally neither more nor less than the acceptance by the 
company of the offer to take shares. To take the common case, the offer is to take a certain number 
of shares or such a less number of shares as may be allotted. That offer is accepted by the allotment 
either of the total number mentioned m the offer or a less number, to be taken by the person who 
made the offer. This constitutes a binding contract to take that number according to the offer 
and acceptance. To my mind there is no magic whatever in the term ‘ allotment ’ as used in these 
circumstances,. It is said that the allotment is an appropriation of a specific number of shares 
It is ah appropriation, not of specific shares but of a certain number of shares ’’ ' 


The process described by Chitty, J., is very familiar in Company Law. Under 
the Act, a company having share capital is required to state in its memorandum the 
amount of that capital and the division thereof into shares of a fixed amount : see 
section 13 (4). This is what is called the authorised capital of the company = Then 
the Company proceeds to issue the shares depending on the condition of the market 
That only means inviting applications for these shares. When the applications are 
received, it accepts them and this is what is generally called allotment. No doubt 
there . may be an allotment of shares without an application but no instance exists 
where that word is used to describe a transaction whereby one becomes a share- 
holder otherwise than by appropriation to him of a share out of the previously 
unappropriated share capital. ■f, 

■.'...So FarWell, L.J., said in Mosely v. Koffyfontein. Mines Limited^ ^ .,' 

“As regards the construction of these particular articlpc a , 

‘ issue and ‘ allotment ’ are used with the three different mcanino? ^ words creation, 

as. well as to lawyers. .There are three steps with regard to new* 

till it is created the capital does not exist at all. When it is creatpH a ..it is created , 

as indeed it was here ; the market did not allow of a favSu™™? unissued for years, 

is issued it may be issued on such tenns as appear for the J ■ 

ment. To take the words of Stirling J, in 5p//ze/ v. c/iinese Next .comes_allot- 

allotment of shares ? Broadly speaking, it is an aporooriatinTf • ,, What is an 

body -of the company of shares to a particular person ’ ^Lord managmg 

V. G. M. Holdings Limited^ “ it seems to me that the wordQ^‘ observed in . In re, 

me words purchase ’ cannot, with propnety be 


1. (1885) L.R. 29 Ch. D. 421, 426. 
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applied to the legal transaction under which a person, by the machinery of application and allot- 
ment, becomes a shareholder in the company. He does not purchase anjlhing when he does that. 
Mr. WjTin Pany endeavoured heroically to establish the proposition that a share before issue was 
an existing article of proper^, that it svas an existing bundle of rights which a shareholder could pro- 
perly be said to be purchasing when he acquired it by subscription in the usual way. I am unable 
to accept that yiew. A share is a chose in action. A chose in action implies the existence of some 
person entitled to the rights which are rights in action as distinct from rights in possession, and, until 
the share is issued, no such person exists. Putting it in a nutshell, the difference betts'een the issue 
of a share to a subscriber and the purchase of a share from an existing shareholder is the difference 
between the creation and the transfer of a chose in action.” 

It is beyond doubt from the authorities to which we have earlier referred, and 
there are many more which could be cited to show the same position, that in Company 
law ‘allotment’ means the appropriation out of the pretdousl}' unappropriated capital 
of a company, of a certain number of shares to a person. Till such allotmentthe shares 
do not exist as such. It is on allotment in this sense that the shares come into exis- 
tence. Learned Counsel for the appellant has not been able to cite any case where 
the word ‘ allotment ’ has been used to describe a transaction with regard to an 
existing share, that is, a share previously brought into existence by appropriation 
to a person out of the authorised capital. In every case the words ‘ allotment of 
shares ’ have been used to indicate the creation of shares by appropriation out of 
the unappropriated share capital to a particular person. We find no reason why 
the word ‘ allotment ’ in section 75 should have a different sense. It is said that 
sub-section (5) of section 75 furnishes such a reason. We will deal with that argu- 
ment later. Our attention has not been drawn to any other provision in our Com- 
panies Act which would support the contention that the Act includes within the word 
‘ allotment ’ a transaction with a share after it has been first created by appropriation 
out of the authorised share capital to a particular individual. As the learned Judges 
of the High Court pointed out, section 75 occurs in Part III of the Act which deals 
with “ Prospectus And Allotment, And Other Matters Relating To Issue Of Shares 
Or Debentures ”. Sections 69 to 75 are classed under the sub-heading ‘ Allotment ’ 
and the only kind of allotment that is dealt with in these sections is the appropriation 
of shares to individuals out of the unappropriated share capital of the company. 
In these circumstances it would be impossible to give to the word ‘ allotment ’ in 
section 75 (1) a different meaning. 

Now it is quite clear that when a share is forfeited and re-issued it is not allot- 
ment in the sense of appropriation of shares out of the authorised and unappropriated 
capital so as to bring the shares into existence. In the present case both sides pro- 
ceeded on the basis that the Articles of the Company dealing with forfeiture of shares 
which we have earlier set out are valid Articles. In other words, it has not been dis- 
puted that the Company may validly forfeit shares in terms of these Articles. We 
accept that basis and proceed on the assumption that it is correct. In the High Court 
at Calcutta there was a difference of opinion as to the xuliditj' of these Articles but 
the later view is that the Articles are valid. The reason for the view has thus been 
put in the latest case in the Calcutta High Court, narael}^ 77/e Calcutta Stock Exchange 
Association Limited v. S. N. Nimdy and Company^. Harries, C.J., dealing with 
the very Articles with which we are concerned obsert’ed at page 264 : 

“ In the present case the Articles relating to forfeiture do not, in my view, offend against the 
provisions of the Companies Act as they do not contemplate a reduction of capital or a purchase 
of shares or a trafficking in shares.” 

Now, obviously, if upon forfeiture, the shares had ceased to exist qua shares 
and become merged in the unissued capital of the Company, then there would have 
been a reduction of the capital and such a forfeiture would have been invalid. The 
reason why it was held that the forfeiture was valid was that on such forfeiture all 
that happened was that the right of the particular shareholder disappeared but the 
share considered as a unit of issued capital continued to exist and was kept in suspense 
until another shareholder was found for it : sqs A^aresh Chandra Sanyal v. Ramoni 
Kanta Roy-. We have to examine the present case on this basis. 

1. I,L.R. (1950) 1 Cal. 235. 


2. r.L.R. (1945) 2 Gil. 105, 
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If, therefore, the shares which the Company forfeited have to be considered 
as shares already created and as continuing in existence as such in spite of the for- 
feiture, obviously they could not be allotted in the sense in which that word is under- 
stood in the Company law as we have earlier stated. In Morrison v. Tnistees 
etc., Insurance Corporation^, the Articles of the Company gave power to forfeit 
shares for non-payment of calls and further provided that : 

“ any share so forfeited shall be deemed to be the property of the Company and the directors 
may sell, re-allot or otherwise dispose of the same in such manner as they think fit.” 

It was held that the Company could re-issue the forfeited shares giving credit 
for the money already received in respect of them. The contention that the transac- 
tion amounted to the issue of a share at a discount was rejected. Vaughan Williams, 
L.J., observed. 

“ I do not like the use of the word * issue ’ with reference to the transaction wim regard to these 
shares. If they were being issued, the argument for the appellant might possibly be right; but they are 
not being issu^. When we look at the Articles we see that what takes place on a forfeiture of shares 
is that the power of transferring them passes from the original shareholders to the Company and the 
Company can then transfer the shares subject to the same rights and liabilities as if they had not 
been forfeited.” 


To the same effect are the observations of Bacon, V, C. in RamwelVs case\ Quite 
clearly, the view well accepted in Company Courts has been that issue of the forfei- 
ted shares was not allotment of them but only a sale. If it were not so, the forfeiture 
itself would be invalid as involving an illegal reduction of capital. If the re-issue of 
a forfeited share is only its sale, then it is not an allotment and that being so, no ques- 
tion of filing any return in respect of such re-issue arises. 

It remains now to deal with sub-section (5) of section 75. That does create a 
difiiculty. It provides that no return need be filed in respect of allotment of shares 
forfeited for non-payment of calls. It gives rise to an argument that the Act contem- 
plates an “ allotment ” of shares forfeited for non-payment of calls for otherwise 
it would not be necessary to provide that returns in respect of such allotment need not 
be filed. It is said that being so, the word “allotment” in section 75 (1) should be 
understood as including the issue of shares forfeited for other reasons, for there is 
no reason to make any distinction between shares forfeited for non-payment of calls 
and those forfeited for other reasons in the present context. This argument is no 
doubt legitimate. But having given it our best consideration, we have come to 
the conclusion that it should be rejected. We think that sub-section (5) owes its 
origin to a confusion of ideas. Apart from it, all other provisions of the Act clearly 
contemplate by allotment the creation of shares out of the authorised and unappro- 
priated capital of the Company and not re-issue of shares already created by allot- 
ment in the manner aforesaid but subsequently forfeited. There would be no justi- 
fication for altering the meaning of that word in any other part of the Act because 
of the solitary provision occurring in sub-section (5) of section 75 . The Companies 
Act in force before the Act of 1956 was the Act of 1913. Section 104 (1) of that Act 
corresponded to section 75 (1) of the present Act. In 1936 there were large amend- 
ments made in the 1913 Act. Prior to these amendments there was no provision in 
section 104 of the Act of 1913 corresponding to sub-section (5) of section 75 of the 
present Act. Therefore, up to 1936 there was no reason to contend that the word 
“ allotment ” in section 104 (1) could at all include the re-issue of a forfeited share 
The 1936 Amendment added sub-section (4) to section 104 and that sub-section con- 
tamed provision similar to sub-section (5) of section 75 of the present Act We do 
not think that it could be legitimately contended that by the amendment of 1936 the 
meaning onhe word “allotment” m^ 104 (1) Ls altered ?ha?beinrso! 
the word ahqtment m section 75 (1) must be understood without reference to 
sub-section (5) in the same way as that word in section 104 (1) had to he understood 
without reference to sub-section (4) of that section. It is safer to read sub-section (5) 
of section 75 as having been enacted ex abimdanfi cautela, that is to say, to prevent 
any argument being raised that a return has to be filed of the re-issued shares forfeited 


1. (1899)68L.J.ai. 11. 


2. (I881)50L.J. Ch. (N.S. 827). 



509 


n) SOCIETE DE TRACTION V. KAMANI ENG. CO. {Shah, J.) 

for non-payment of calls. We also agree with the view expressed in the Higli Court 
that the reason why only forfeiture for non-payment of calls was mentioned in sec- 
tion 104 (4) of the Act of 1913 and section 75 (5) of the present Act is that there has 
always been a great deal of doubt, as will appear from the difference of opinion in 
the Calcutta High Court to which we have earlier referred, as to whether there can 
be any forfeiture of share except for non-payment of calls which latter case had been 
expressly provided for by the statute. The other cases of forfeiture had apparently 
not been mentioned because if they had been it could have been legitimately argued 
that the Legislature considered such forfeiture valid and the Legislature did not want 
to give support to that argument. 

We think for these reasons that the appeal fails and we dismiss it with costs. 

Appeal dismissed. 
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Section 389 of the Companies Act, 1956 (before repeal by Act (LXV of 1960), like section 152 of 
the Companies Act, 1913, was intended to provide that all arbitrations to which a company is a party 
shall be conducted in accordance rvith the provisions of tire Arbitration Act, 1940. Section 389 (1) 
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of section 389 (3) the provisions of the Arbitration Act, 1940, applied to all such arbitrations. 
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company or person by witten agreement in accordance svith tlie Arbitration Act, 1940. Arbitration 
according to the Arbitration (Protocol and Convention) Act, 1937, being recognised by the former 
Act, an agreement to refer disputes in accordance with the Rules of the International Chamber of 
Commence is not inconsistent with section 389 of the Companies Act, 1956. Such an agreement is 
neither prohibited nor ineffective, but is perfectly valid and enforceable. 

A company under Companies Act is entitled to contract for all such purposes as are by its consti- 
tution within its competence. This power includes the power to refer disputes to arbitration. 

The Supreme Court will not be justiSed for the first time in appeal in entering upon question s of 
fact widiout having the benefit of the view of tlie High Court on those questions and when no decision 
was recorded on those questions either by the Trial Court or the High Court. 
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The Judgment of the Court was delivered by , _ 

Shah, J. — ^The question which falls to be determined in this appeal with_ certi- 
ficate granted by the High Court' of Bombay against an order refusing a motion tor 
stay of a suit, is ; 

“ Whether an agreement to refer a future dispute to arbitration according to the Rides of The 
International Chamber of Commerce between a Company registered under the Indian Companies 
Act and a foreigner is binding upon the former.” 

The facts which give rise to this question are these: Societe De Traction Et. 
Electricite Societe Anonyme — thereinafter called, for the sake of brevity, ‘ Traction ’ 
— is a Corporation incorporated under the laws of Belgium and carries on business 
as consulting and construction engineers at Brussels. The respondent Kamani 
Engineering Corporation, Ltd. — ^liereinafter called ‘ Kamani ’ is a company regis- 
tered under the Indian Companies Act, 1913. Kamani carries on business, amongst 
others, as an engineering concern. On April 22,1959 Kamani entered into_ a 
‘Collaboration agreement’ with Traction whereby the latter undertook to provide 
to Kamani technical assistance for the construction of overhead railway electrificar 
tion, tramway systems and trolley buses in India, Burma, Ceylon' and/or Nepal. 
The agreement contained an arbitration clause in Article, X which provided : 

“ All disputes arising in connection with this agreement during the period of the agreement 
or thereafter shall be finally settled under the Rules of Conciliation and Arbitration of the Inter- 
national Chamber of Commerce by one or more arbitrators appointed in accordance with the Rules 
of . the said International Chamber of Commerce.” 

On September 1, 1961, Kamani instituted Suit No. 296 of 1961 in the High Court 
of Judicature at Bombay on its Original Side, inter alia for — 

(1) a decree declaring that Traction had committed diverse breaches of the ‘ Collaboration 
agreement’ and the a^eement was on that account terminated by Traction, and Kamani stood 
discharged from all its obligations thereunder : 

'(2) a decree for accounts of the items contained in the invoice referred to in paragraphs 24 
and 25 of the plaint and for ascertainment of the amount in the light of the contentions and sub- 
missions set out ; 

(3) for a decree directing Traction to pay Rs. 9,00,000 together with interest thereon ai 
the rate of six per cent per annum from the date of the suit ; and 

(4) for the aforesaid purposes for an order that all enquiries be made, directions given, 

orders passed and Traction be directed to hand over to Kamani all documents, files, reports cori 
respondence etc., removed by the representatives of the Traction. ’ 

On January 22, 1962, Traction took out a Notice of Motion for an “ order staying 
the proceedings in the suit pursuant to section 3 of the Arbitration (Protocol anc 
Convention) Act, 1937, and/or section 34 of the Arbitration Act, 1940 and/oi 
section 15l of the Code of Civil Procedure, 1908 and/or the inherent powers oi 
the High Court ” ; in the alternative for an order that Kamani, its servants and agents 
be restrained by an order- and injunction from in any manner proceeding furthei 
with or from taking any further steps in the suit. Kantawalla, J., refused the Motioi 
and the order passed by him was confirmed in appeal by the High Court. The Higt 
Court held that the arbitration clause of the collaboration agreement was invalid 
for it obliged Kamani, contrary to section 389 of the Indian Companies Act 1956^ 
to goto arbitration otherwise than m accordance with the Arbitration Act X of 1940! 

The relevant Rules of the International Chamber of Commerce may be sum- 
marised. Article 7 provides by clause (1) that the Court of Arbitration does not, 
itself settle disputes except when otherwise stipulated : it appoints or confirms the 
nomination of arbitrators in accordance with the provisions following: If the parties 
have agreed to the settlement of a dispute by a sole arbitrator they may nominate 
him by common agreement for confirmation by the Court of Arbitration ; failing 
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agreement between the parties the arbitrator shall be appointed by the Court of 
Arbitration. If reference be to three arbitrators each party shall nominate an 
arbitrator for confirmation of the Court of Arbitration which shall appoint the 
third arbitrator. If the parties fail to agree on the, number of arbitrators the Court 
of Arbitration shall appoint a sole arbitrator who shall choose the National 
Committee or Committees from which it shall request nominations. The sole arbi- 
trators and third arbitrators must be nationals of countries other than those of the 
parties. If any challenge be made by one of the parties to the appointment of an 
arbitrator, the decision of the Court of Arbitration which is the sole Judge of the 
grounds of challenge, shall be final. On the death or refusal of an arbitrator to. 
carry out his duties, or on resignation, the Court of Arbitration if it appointed hiin, 
shall nominate another arbitrator in his place. Article 8 deals with initiation of 
arbitration proceedings. By Article 13 it is provided that when the parties agree 
to submit their disputes to arbitration by the International Chamber of Commerce, 
they shall be deemed to submit to arbitration in accordance with the Rules and if a 
party raises a plea as to the existence or validity of the arbitration clause, if the Court 
of Arbitration is satisfied as to the prima facie existence of such a clause, it may 
without prejudice to the admissibility or the merits of such plea, order that the arbi- 
tration shall proceed. Article 16 prescribes the procedure to be followed in the arbi- 
tration proceeding. The rules by which the arbitration proceedings shall be governed 
shall be the Rules of the Chamber and, in the event of there being no provision in 
those Rules, those of the law of procedure chosen by the parties or, faibng such choice, 
those of the law of the county in which the arbitrator holds the proceedings shall 
govern the proceeding. By Article 18 the proceedings before the arbitrator are to take 
place in the country determined by the Court of ArbitratiolT, unless the parties have 
agreed in advance upon the place of arbitration. Article 19 deals with the arbitra- 
tor’s terms of reference. The arbitrator is required, before hearing of the case com- 
mences, to draw up in the presence of the parties a statement defining his terms of 
reference including the names and addresses of the parties, brief statement of the 
claims of the parties, terms of reference, statements of the case, indication of the 
points at issue to be determined, the place of arbitration proceeding, and all other 
matters in order that the award when made shall be enforceable at law, or which 
in the opinion of the Court of Arbitration and the arbitrator, it is desirable to specify. 
Article 20 deals with the hearing of the case by the arbitrator and Article 21 specifies 
the powers of the arbitrator. The arbitrator is competent to decide the dispute 
on the basis of the relevant documents, unless one of the parties requests that a 
hearing be given. The arbitrator may siio moto, or on the request of the parties, 
summon the parties to appear before him at a specified place and time and if the 
parties or any of them having been duly summoned, fail to appear before the arbi- 
trator he may, after satisfying himself that the summons was duly served upon the 
party or parties, proceed with the arbitration ex parte. Article 23 provides that the 
award shall be made within sixty days from the date bn which the signed statements 
under Article 19 are submitted, but time may be extended by the Court of Arbitration. 
Article 25 deals with the decision regarding the costs of arbitration, arbitrator’s fee 
and the administrative costs. By Article 26 the arbitrator has before completing 
the award to submit the same to the Court of Arbitration. The Court of Arbitra- 
tion may lay down modifications as to its form and if need be draw the arbitrator’s 
attention even to points connected with the merits of the case, and no award shall 
under any circumstances be issued until approved as to its form by the Court of 
Arbitration. Articles 27 and 28 deal with the pronouncement and notification 
of the award. By Article 28 the award is made final, it being undertaken by the parties 
that the award shall be carried out without delay, the parties having waived their 
right to any form of appeal, in so far as such waiver may be valid. By Article 30 
the award is required to be deposited with the Secretariat of the Court of Arbitra- 
tion. This is followed by a general rule which states that in- circumstances not specifi- 
cally provided for, the Court of Arbitration and the arbitrator shall act on the basis 
of the Rules and make their best efforts for the award to be enforceable at law. - - 
The scheme of arbitration contemplated by these Rules is different from the 
scheme contemplated by sections 3 to 38 of the Arbitration Act. Some of the striking 
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provisions of the Rules are the power of the Court of Arbitration to appoint arbitra- 
tors or umpires, jBnality of the award without any provision for resort to the Civil 
Court to remit or to set aside the award even for misconduct of the arbitrator or an 
error apparent on the face of the awards and the power of the Court of Arbitration 
to modify the award and to give directions during the course of proceedings for arbi- 
tration, and similar provisions. 

ICahiani is, as already stated a company registered under the Indian Companies 
Act of 1913 and by section 3 (1) of the Indian Companies Act, 1956 is a ‘company’ 
for the purposes of that Act. Section 389 of the Indian Companies Act, 1956 
(before it was repealed by Act LXV of 1960) read as follows : — 

“ (1) A company may, by written agreement refer to arbitration, in accordance with the 
Arbitration Act 1940 of 1940) an existing or future difference between itself and any other 
company or person. 

(2) A company which is a party to an arbitration may delegate to the arbitrator power to 
settle any terms or to determine any matter capable of being lawfully settled or determined by the 
company itself or by its Board of directors, managing director, managing agent, secretaries and 
treasurers, or manager. 

(3) The provisions of the Arbitration Act, 1940 (X of 1940), shall apply to all arbitrations 
in piusuance of this Act to which a company is a party.” 

The Higli Court held that an Indian Company could, because of section 389 
refer an existing or future dispute between itself and any other company or person 
to arbitration only in accordance with the Arbitration Act, 1940 and not otherwise ; 
that any arbitration agreement which obliged the Company to submit itself to arbi- 
tration according to a scheme of arbitration different from the Arbitration Act, 1940 
would not be binding upon the Indian Company, and therefore the Court had no 
power to enforce Compliance with an invalid Covenant, and to stay the suit insti- 
tuted by an Indian Company in breach thereof. In recording that conclusion the 
High Court was guided by its earlier judgment in Societe Italians per Lavori Mari- 
timi v. Hind Constructions Ltd,^ that it was not permissible for a Company incorpo- 
rated under the Indian Companies Act to refer disputes to arbitration otherwise 
than in accordance with the Arbitration Act. 


In support of the appeal Mr. Setalvad contended that section 389 is an enabling 
provision and does not compel an Indian Company to agree to refer differences 
to arbitration only in accordance with the provisions of the Indian Arbitration Act 
1940, i.e. if the Company desires to refer a dispute to arbitration under the Arbitra’ 
tion Act, 1940, it may do so, but the power to submit to arbitration being an incident 
of the power to enter into contracts for the purpose of carrying on its business, is 
unrestricted ; and that sub-section (3) of section 389 applies not to consensual arbi- 
trations but only to statutory arbitrations in pursuance of the Comoanip <5 Act p 
arbitrations under section 494 (3) (6) of the Companies Act, 1956. ^ 

It cannot be disputed that the use of the expression ‘ may ’ is not deckivp 

Having regard to the context the expression ‘ may ’ used in a statute has varying 
significance. In some contexts it is purely permissive, in others it mav cZTfr 

ftSdXwT '' ^ the power to exercS 

A company under the Indi^ Companies Act is entitled to enter into contract 

specfflrally imposed upok it by its Memorandum ArtS,mwa^ ‘enterlSto'S- 

or future differences between the parties not to the ^ordinary 

tribunal chosen by the Parties, if the company has the pow^r fo Sir 
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tract, that power would include power to submit a dispute to arbitration out of Court. 
By section 28 of the Indian Contract Act agreements in restraint of legal proceedings 
are declared void, subject however to the rule that a contract by which two or more 
persons agree that any dispute which has arisen or which may arise between them in 
respect of any subject or class of subjects shall be referred to arbitration, is not illegal. 
Section 389 of the Companies Act, 1956, therefore, does not confer any new right 
upon Companies to agree to refer disputes which have arisen or which may arise, 
to arbitration ; the section recognises the rights of a company to refer present dis- 
putes to arbitration, and seeks to regulate the right by placing a restriction upon the 
exercise of that right. It is pertinent to remember that the Arbitration Act, 1940, is in 
form a code relating to the law of arbitration and applies to all arbitrations ; it 
applies to all arbitrations to which persons natural and legal are parties. The power 
of the Company to enter into an arbitration agreement is therefore not conferred - 
for the first time by the Companies Act, it is merely regulated by section 389 of the 
Companies Act. • In other words; a company within the meaning of the Indian 
Companies Act, 1956, has the power to refer present or future disputes to arbitra- 
tion, but such reference has because of the statutory provision to be in accordance 
with the Arbitration Act, 1940. Sub-section (3) of section 389 makes the provisions 
of the Arbitration Act applicable to all arbitrations to which a company is a party, 
provided they are in pursuance of the Companies *Act. There is no warrant for 
Wding that sub-section (3) is independent of sub-section (1). Sub-section (1) affirms 
the power of a company to refer differences between it and another company or person, 
and also regulates it. Sub-section (3) makes the provisions of the Arbitration Act 
applicable to all arbitrations to which a company is a party': it is not restricted to 
mere statutory arbitrations to which a company is obliged to submit by virtue of the 
provisions of the Companies Act. To invest sub-section (3) with a restricted meaning, 
is to inake it redundant. The only provision of the Companies Act which compels 
a company to go to arbitration in respect of a dispute is section 494 (3) (b). By that 
clause a member of a transferor company in voluntary liquidation expressing dissent 
against an arrangement relating to the acceptance of shares, policies or other interest 
or participation in profits in the transferee company in consideration of the busi- 
ness of the former may require the liquidator to purchase his interest at a price to 
be determined by agreement or by arbitratiori in the manner provided by section 494 
and sub-section ( 6 ) expressly makes the provisions of the Arbitration Act applicable 
to such arbitration. It may be observed that the words “ other than those restricting 
the application of that Act ” in sub-section .( 6 ) have no meaning They have been 
merely copied from section 208-C of the Companies Act of 1913, in which they 
survived by some inadvertence, even after the repeal of the Arbitration Act of 1899. 
Our attention has not been invited to any other provisions under the Indian 
Companies Act under wliich compulsory arbitration has to be undertaken between 
a company and another company or person and in regard to which no 
provision relating to the applicability^ of _ the Arbitration Act has expressly been 
made. The provisions relating to arbitration in the earlier Companies Act also con- 
firm that view. A retrospect of legislation relating to arbitration in the context of 
the law relating to Companies would serve also in clearing the groimd in appreciat- 
ing the reasons which led to conflicting decisions in the High Courts. 

It may not be necessary to enter upon a detailed review of the Regulations and 
Acts in force prior to the year 1882. It may be sufficient to observe that in the Presi- 
dency towns of Calcutta, Madras md Bombay there were diverse Regulations in 
operation which provided for machinery for amicable settlement of disputes of civil 
nature by arbitration. ForthefirsttimebyActVIIIof 1856,inthe Code of Civil Pro- 
cedure a provision was made for reference of disputes to arbitration by parties to 
the suit appl 3 dng to the Court in which the suit was pending in which the matter 
was referred to arbitration. Then came the Indian Contract Act IX of 1872, which 
recognised the validity of contracts requiring parties to submit their disputes either 
present or future to arbitration. In 1882 the Indian Companies Act VI of 1882, 
was enacted which Ijy sections 96 to 123 made provisions for arbitration out of Court, 
of disputes in which companies were concerned. A company could refer by writing 
s c j — 65 


tiiE SttPREiilB COtR'T JOtlRNAt. 


5H 




under its common seal any matter whatsoever in dispute between itself and any other 
company or person, and the procedure prescribed in those sections applied. This 
group of sections dealt exhaustively with arbitrations out of Court to which company 
was a party. Besides enacting the procedure for arbitration it provided that the 
award of the arbitrator was not liable to be set aside on any ground of irregularity 
or informality. On the application of any party interested the arbitration agree- 
ment could be filed in the High Court having jurisdiction, and an order of reference 
Could be made thereon. Immediately in thfe wake of the Companies Act, 1882 
the Code of Civil Procedure (Act XIV of 1882) was enacted which provided by 
Chapter 37 the general law relating to arbitration. Sections 506 to 522 dealt 
with arbitration in a pending suit. If all the parties to a suit desired that any matter 
in difierence between them in the suit be referred to arbitration, they could, at any 
time before judgment was pronounced, apply to the Court for an order of reference. 
By section 523 provision was made enabling the parties to an arbitration agreement 
to file it in Court and the Court if satisfied as to tlTe existence of the arbitration agree- 
ment could make a reference to the arbitrator appointed by the parties or nominated 
by the Court and the provisions relating to arbitration in the earlier sections in so 
far as they related to or were consistent with the agreement applied. Section 525 
enabled any person interested in jhe award made in a matter referred to arbitration 
without the intervention of a Court of Justice to file the same in Court and if no 
ground for setting aside the award was made out, the Court could order that the 
same be filed. Chapter 37 therefore dealt with arbitration generally — arbitra- 
tion in pending proceedings, arbitrations pursuant to orders passed by the Court 
referring a dispute on* an agreement filed in Court, and filing of awards made by 
arbitrators appointed by valid agreements out of Court. The combined effect of 
the Indian Companies Act sections 96 to 123 and the Code of Civil Procedure sec- 
tions 506 to 526 was that where a Company was a party to an arbitration ,out of 
Court, the arbitration proceedings had to take place in accordance with the* Com- 
panies Act and could be enforced in the manner provided thereunder. Filing of 
an arbitration agreement in Court for reference was also governed by the Companies 
Act, but arbitration in a pending suit to which a Company was a party was govern- 
ed by the Code of Civil Procedure. 


In 1899 the Indian Legislature enacted the Indian Arbitration Act IX of 1899. 
That Act had a limited operation. By section 2 it was provided that it shall apply 
only in cases where if the subject-matter submitted to arbitration were the subject 
of a suit, the suit could, whether with leave or otherwise, be instituted in a Presi- ' 
dency-town. By the proviso it was open to the Local Government, to declare 
the Act applicable in other local area as if it were a Presidency-town. By section 3 
proviso (2) it was provided that nothing in the Act shall affect the provisions of the 
Indian Companies Act, 1882 relating to arbitration. The provisions of the Indian 
Companies Act, 1882 contained in sections 96 to 123 therefore continued to remain 
in operation and to apply to companies notwithstanding the enactment of the Indian 
Arbitration Act, 1899. The Civil Procedure Code of 1882 was repealed by Act 
V of 1908 and the provisions relating to arbitration substantially on the same pattern 
as in the Code of 1882 were incorporated in a separate schedule in a new Code 
Clauses 1 to 16 dealt with references to arbitration of the differences between the 
parties to a suit if they applied in writing in that behalf. ClSSs 17 to Slal? 
with orders of references on agreements to refer disputes to arbitration and clauses 
.20 and 21 dealt with the filing and enforcement of awards. Section 89 was specially 
enacted, in the Code which provided by the first sub-section « • ^ 

other sr ssxss s? sss xk; 

Oy me prov4“ cSteK to the 


The effect of section 89 was to make the Second Schedule applicable to all arbJtra- 
tions other than those governed by the Indian ArbitratioSt 189? or anv 
law for the time being in force. Therefore since the enactment of th^ n; m 
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be conducted in the manner provided by the Companies Act, 1882 but arbitrations 
during the pendency of a suit or references to arbitrations by filing an arbitration 
agreement could be made under the appropriate clauses of the Code of Civil Pro- 
cedure. The Indian Companies Act, 1882 was repealed by the Companies Act VII 
of 1913. By section 290 of that Act read with Schedule IV the Indian Companies 
Act of 1882 and the second proviso to section 3 of the Indian Arbitration Act, 1899 
were repealed. The .Indian Companies Act, 1913 inco^orated a new section 152 
which by the first clause authorised a company by written agreement to refer to 
arbitration, in accordance with the Indian Arbitration Act, 1899, an existing or 
future difference between itself and any other company or person, and by the third 
sub-section enacted that the provisions of the Indian Arbitration Act, 1899, other 
than those restricting the application of the Act in respect of the subject-matter of 
the arbitration, shall apply to all arbitrations between companies and persons in pur- 
suance of the Companies Act. The arbitrations to which a company was a party 
had therefore to take place irrespective of the restrictions contained in section 2 
of the Arbitration Act, 1899, according to the provisions of the Arbitration Act, 
1899. Section 214 of the Companies Act, 1913 (which was later re-numbered sec- 
tion 208 by Act XXII of 1936) provided for compulsory arbitration for purchasing 
the interest of a member of a company in voluntary liquidation when the business 
of the company was agreed to be transferred to another company in the course of 
liquidation and the liquidator and the member could not agree as to the price payable 
in respect thereof. By clause (6) of that section it was expressly provided that the 
provisions of the Arbitration Act, 1899, other than those restricting the application 
of that Act in respect of the subject-matter of the arbitration, shall apply to all arbitra- 
trations in pursuance of section 214. 

The Government of India was a party to the Protocol on Arbitration Clauses 
and the Convention on the Execution of Foreign Arbitral Awards. To enforce 
the terms of the Protocol, the Indian Legislature enacted the Arbitration (Protocol 
and Convention) Act VI of 1937 for enforcement of foreign awards on differences 
relating to matters considered as commercial under the law in force in British India 
in pursuance of an arbitration agreement to which the Protocol set forth in the 
First Schedule applied, between, persons who were subject to the jurisdiction of the 
powers notified by the Governor-General in that behalf as parties to the Conven- 
tion. By section 3 of that Act it was provided that : 

“ Notwithstanding anything contained in the Indian Arbitration Act, 1899, or in the Code 
of Civil Procedure, 1908, if any party to a submission made in pursuance of an agreement to which 
the Protocol set forth in the First Schedule as modified by the reservation subject to which it was 
signed by India applies, or any person claiming through or under him, commences any legal pro- 
ceedings in any Court against any other party to the submission or any person claiming through 
or under him in respect of any matter agreed to be referred, any party to such legal proceedings 
may, at any time after appearance and before filing a written statement or taking any other steps 
in the proceedings, apply to the Court to stay the proceedings ; and the Court, unless satisfied that 
the agreement of arbitration has become inoperative or cannot proceed, or that there is not in fact 
any dispute between the parties with regard to the matter agreed to be referred, shall make an 
order staying the proceedings.” 

By this enactment an obligation in the conditions set out in section 3 was imposed 
upon the Court, unless it was satisfied that the agreement of arbitration had become 
inoperative or could not proceed, to direct that the suit filed in any Court in India 
against any other party to the submission shall be stayed. This provision applied 
to all arbitration agreements whether a company was or was not a party thereto. 

This Act was followed by the Arbitration ActX of 1940. The Act was enacted 
in the form of a complete code on the law of arbitration in India. All consensual 
ai'bitrations were governed by the Arbitration Act and by section 46 the provisions 
of the Act, except sub-section (1) of section 6 and sections 7, 12, 36 and 37 were made 
applicable to every arbitration under any other enactment for the time being in 
force, as if the arbitration were pursuant to an arbitration agreement and as if that 
other enactment were an arbitration agreement, except in so far as the Act was in- 
consistent with that other enactment or with any rules made thereunder. By sec- 
'tion 47 it was provided that : 
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“ Subject to the provisions of section 46, and save in so far as is 
law for the time being in force, the provisions of this Act shall apply to all arbitrations and to 

proceedings thereunder. 

Provided that an arbitration award otherwise obtained may with the 

interested be taken into consideration as a compromise or adjustment of a suit by any v.o 

which the suit is pending.” 

By section 49 read with the Fourth Schedule the figure “ 1899 ” in section 152 (1) 
and (3) in the Companies Act, 1913 was substituted by the figure “ 1940 ” and the 
words in sub-section (3) “ other than those restricting the application of the Act 
in respect of the subject-matter of the arbitration ” were deleted. So also section 
89 of the Code of Civil Procedure was deleted. The effect of this amendment was 
to make the Arbitration Act applicable to all arbitrations in pursuance of the Com- 
panies Act, 1913 in which a company was a party. No amendment, however, was 
made in the Arbitration (Protocal and Convention)Act VI of 1937 and none such 
was necessary. By virtue of the saving clause in section 47 the provisions of the 
Arbitration (Protocol and Convention) Act, 1917 continued to operate. 

The Indian Companies Act, VII of 1913 was repealed by the Companies Act 
I of 1956 and section 389 took the place of section 152 ofthe former Act with a slight 
modification. Under the Arbitration Act, )899 read with the Companies Act, 1913, 
the power of a company to refer differences to arbitration fell to be determined in 
certain cases which arose before the High Courts- of Lahore, Calcutta and Madras. 
In Sita Ram Balmukand and another v. The Punjab National Bank, Ltd. Ambala 
City and others'^, there was a private arbitration in a dispute between the Punjab 
National Bank, Ltd., and a debtor of the Bank and the arbitrator made his award 
in favour of the Bank. This award was filed in the Court of the Senior Subordinate 
Judge, Ambala, under ScheduIeTI of the Code of Civil Procedure, 1908 and a decree 
was obtained in accordance with the provisions of that Schedule. Execution was 
then taken, out and property of the debtor was attached. The debtor contended 
that the award and the decree by the Court were invalid, because arbitration to which 
a company was a party had, in view of the provisions of section 152 ofthe Indian 
Companies Act, to take place in accordance with the provisions of the Arbitration 
Act, 1899 and the award could only be filed in the Court of the District Judge and 
not in the Court of the Senior Subordinate Judge and therefore the proceedings 
in execution “were ultra vires”. The High Court held that section 152 of the 
Indian Companies Act, 1913, enacted an enabling provision and did not make it 
obligatory upon the parties one of which was a company, to go to arbitration in 
accordance with the requirements of the Indian Arbitration Act, 1899. The pro- 
visions of section 152 in the view of the Court being permissive, the Company could 
apply to have an award filed in Court under paragraph 21 (1) of Schedule II to 
the Code of Civil Procedure and the decree passed by the Senior Subordinate Judge 
was not a nullity as contended by the debtor. Bhide, J., who delivered the judg- 
ment of the Court observed that the general policy ofthe Legislature as disclosed by 
section 152 of the Indian Companies Act, 1913 was not to make compliance- in 
arbitration proceedings with the provisions of the Indian Arbitration Act 18991 
obligatory outside the Presidency-towns and that section 152 being an enabling 
provision it merely conferred power on companies to. refer disputes to arbitration 
under the Indian Arbitration Act, 1899, by an agreement in writing when that course 
was preferred. This view was not accepted by the Calcutta High Court in Jhirishat\ 
Native Tea Company, Ltd. v. Bipul Chandra Gupta\ In that case the iurisdictioh 
of the District Court to entertain a petition under paragraph 20 of Schedule II of thei 
Code of Civil Procedure for an order filing an award made out of Court where one 
of the parties to the dispute was a company registered under the Indian Companiej 
Act, 1913 was challenged. It was held by the High Court of Calcutta that b| 
virtue of the provisions of section I p, sub-sections (1) and (3) ofthe Indian Coml^ 
panics Act, 1913, all arbitrations between companies and persons had to take nW 
ih accordance with the provisions of sections 3 to 22 ofthe Indian Arbitration Actl 


I. (1936) I.L.R. 17 Lah, 722 (F.B.). 


2. I.L.R. (1940) 1 Cal. 358. 
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1899, and for that purpose, section 2 of the Indian Arbitration Act restricting its 
local application was to be treated as non-existent. The Court also opined that 
in view of section 89 of the Code of Civil Procedure, 1908, the Second Schedule to 
the Code had no application to arbitration between a company and a person or to 
arbitrations under section 208-C of the Companies Act, 1913. It was observed 
' that the words “ in pursuance of this Act ” (i.e., the Companies Act) qualified the 
phrase “ shall apply” and therefore the meaning of section 152 was that the pro- 
visions of the Indian Arbitration Act, 1899, except section 2 thereof shall apply 
to all arbitrations between companies and persons by the force and effect of the 
Companies Act itself. 

In East Bengal Bank, Ltd. v. Jogesh Chandra BanerjE, Mitter, J., modified the 
second proposition which was somewhat broadly stated. He held that even where 
one party or both the parties to a suit are companies registered under the Indian 
Companies Act, arbitration proceedings pendente lUe between them are governed 
by the Second Schedule to the Code of Civil Procedure, 1908 and not the 
provisions of section 152 of the Companies Act, 1913. It was pointed out that the 
Indian Arbitration Act, 1899, only applied to arbitration by agreement without 
intervention of the Court and the Act had no application to arbitration relating to 
the subject-matter of a pending suit by the force and effect of section 152 of the Indian 
Companies Act. The view expressed in Jhirigbat Native Tea Companies case^ 
was approved by the Madras High Court in The Catholic Bank, Ltd., Mangalore v. 
F.P.S. Albuquerque^. In that case the Court held that after the enactment of the 
' Indian Companies Act, 1913 and before the Indian Arbitration Act, 1940, came into 
force a, company could submit differences to arbitration only under the provisions 
of the Indian. Arbitration Act, 1899, and consequently Companies were (for the 
purpose of arbitration out of Court) not governed by Schedule II of the Code of 
Civil Procedure. All these cases arose under the Indian Arbitration Act, 1899 
read with the Indian Companies Act, 1913, and the question mooted was whether 
the Subordinate Judge, who was approached on the assumption that Schedule II 
of the Code of Civil Procedure applied, was competent to pass a.decree on an award 
.made out of Court, or to entertain a petition for filing such an award. 

In 1960 the Bombay High Court had occasion to consider the effect of section 
152 of the Indian Companies Act VII ofl913,in its relation to the Arbitration Act 
of 1940. The Court in that case after referring to the Lahore, the Calcutta and 
the Madras decisions observed in Societe Italians per Lavori Marittimi v. Hind 
Constructions Ltd.,* decided by Mudholkar, Acting C.J. and S.M. Shah, J., 
after referring to the marginal note of section 152 : 

“ Undoubtedly a corporation has powers which are incidental to the performance of the ob- 
j ects for which that corporation was established. It can, therefore, be said and properly be said 
that a power to carry on business implies also an incidental power to refer a dispute arising from 
that business to arbitration. It was, therefore, not at all necessary to make specific provisions 
in the Indian Companies Act of the kind which we find in section 152 of the Act of 1913 for enabhng 
a corporation to enter into an agreement for arbitration. The fact that the Legislature has enacted 
Othis provision would, show that -the Legislature by enacting it had no object in view other than to 
I ^mit the exercise of that power.” 

/ The Court therefore held that an arbitration agreement whereby an Indian Com- 
ipany had agreed to refer future dispute under a colloboration agreement with an 
gtalian Corporation, was unenforceable by virtue of section 152 of the Indian Com- 
l-.ianies Act, and the suit filed by the Indian company for a declaration that the “ dredg- 
ing agreement ” had been validly terminated, and for damages for breach of con- 
. ract, and accounts of profits and losses could not be ordered to be stayed either 
^'inder section 34 6f Arbitration Act or section 3 of the Arbitration (Protocol and 
^fonvention) Act, 1937, or under section 151 of the Code of Civil Procedure. 

On a review of the statutory provisions and the authorities we are of the view 

section 152 of the Indian Companies Act, 1913, and section 389 of the Indian 
fc — = 

' ^1. I.L.R. (1940) 2 Cal. 237. 385 (F.B.) 
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Companies Act I of 1956, were intended to provide that all arbitrations to \^iicli 
a company is a party shall be conducted in accordance with the provisions oi the 
Indian Arbitration Act X of 1940. For reasons which we have already stated 
section 389 (1) of the Companies Act, 1956, regulated the power of Indian Com- 
panies to agree to submit differences to arbitration and by sub-section (3) the prO’ 
visions of the Arbitration Act, 1940, applied to all arbitrations to which an Indian 
Company was a party. 

That however is not decisive of the question which falls to be determined before 
us. Section 47 of the Arbitration Act, 1940, is as much a part of the Indian Arbi- 
tration Act as aiiy other provision and that section makes the provisions of the Arbi- 
tration Act applicable to all arbitrations and to all proceedings thereunder but sub- 
ject to the provisions of section 46 and save in so far as is otherwise provided by 
any law for the time being in force. We are not concerned in the present case with 
a statutory arbitration. But by the use of the words “ save in so far as is otherwise 
provided by any law for the time being in force ”, the Legislature has clearly made 
the provisions of the Arbitration (Protocol and Convention) Act, 1937, applicable 
to consensual arbitrations under the Arbitration Act of 1940 when the conditions 
prescribed for the application of that Act are attracted, even if the scheme of arbitra- 
tion recognised thereby is inconsistent with sections 3 to 38 of the Arbitration 
Act, 1940. The Arbitration (Protocol and Convention) Act VI of 1937 was enact- * 
ed for giving effect to the protocol on arbitration clauses set forth in the First Sche- j 
dule and of the conventions on the execution of foreign arbitral awards set forth 
in the Second Schedule and for enabling the conventions to become operative in 
India. 

It is not disputed that the proposed arbitration between Traction and Kamani 
under the Rules of the International Chamber of Commerce is governed by the 
Protocol on Arbitration Clauses agreed to at Geneva on September 24, 1923, and 
protocol in the First Schedule applies. The Arbitration (Protocol and Conven- 
tion) Act VI of 1937, being a law otherwise providing for arbitration the provisions 
thereof would by virtue of section 47 be applicable to arbitrations under section 
389 of the Indian Companies Act, 1956, if the conditions regarding their appli cability 
are fulfilled. That Act applies to arbitrations whether parties to the submission 
are individuals or companies. By virtue of section 389, sub-sections (1) and (3) 
of the Indian Companies Act I of 1956, (before that section was repealed in 1960) 
an Indian Company may agree to refer differences between itself and any other com- i 
pany or person by written agreement in accordance with the Arbitration Act, 1940 ^ 
and the provisions of the Arbitration Act, 1940 apply to all arbitrations in pur- j 
suance of the Companies Act to which a company is a party. Arbitration accord- 
ing to the provisions of the Arbitration (Protocol and Convention) Act VI of 1937 
being recognised by the Arbitration Act an agreement to refer disputes in accord- 
ance with the Rules of the International Chamber of Commerce is not inconsistent 
with section 389 of the Companies Act, 1956. In Societe Italians per Lavori Marit- 
timVs case^, the attention of the Court was, it appears, not invited to the provi- 
sions of seetion 47 of the Arbitration Act, 1940, in its relation to the Arbitration - 
(Protocol and Convention) Act VI of 1937 and the Court refused to stay the action i 
commenced in contravention of the arbitration agreement on the footing that an - 
arbitration agreement which contemplated reference otherwise than in the m ann er / 
provided by the Arbitration Act, 1940, sections 1 to 38 was ineffective not being" 
permissible under the provisions of section 152 of the Companies Act 1913 and 
“therefore impossible and completely prohibited.” This view in our’ judgment ' 
cannot be sustained. In the present case, Kantawalla, J., and the High Court > 
proceeded upon the view (as they were bound to do) that the decision in Societe ' 
Italian per Marittimi's case\ was sufficient to justify the contention of Kamani ' 
that the suit could not be stayed, the arbitration agreement being ineffective and in- 
valid. For reasons already set out by us, that assumption cannot be supported 
Whether having regard to the terms of section 3 of the Arbitratio n (Protocol and 

1. Appeal No. 63 of 1959, decided on 22ndlSepteraper. 1960 (Bombay High Court). j 
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ponvention) Act VI of 1937 stay may be granted of the suit commenced by Kamani 
is a question on which no decision has been recorded by the Trial Judge nor the 
High Court, and we will not be justified in this appeal in entering upon questions 
of fact for the first time without having the benefit of the view of the High Court 
on those questions. 

The appeal will therefore be allowed, and the proceeding remanded to the 
Court of First Instance to be heard and disposed of according to law. Costs in 
this Court and before the Division Bench of the High Court will abide the result 
of the proceeding taken pursuant to this order in the Trial Court. 

P.R.N. Appeal allowed and proceeding remanded. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present ; — ^B. P. Sinha, Chief Justice A. K. Sarkar, K. C. Das Gupta, 
N. Rajagopala Ayyangar and J. R. Mudholkar, JJ. 

Sardar Syedna Taher Saifuddin Saheb . . Petitioner* 

V. 

The State of Bombay . . ' Respondent. 

Hussein Kurbanhusein Sanchawala . . Intervener. 

Bombay Prevention of Excommunication Act (XLII of 1940 ) — Pwvisibrt invalidating excommunications — 
Constitutionality of~Constitulion of India (1950), Articles 25 and 26 — Infriigment of. 

By majority : — (B. P. Sinha, C.J., dissenting). — ^The power of excommunication is vested in the 
Dai-ul-Mutlaq for the purpose of enforcing discipline and keep the denomination together as an entity 
and to ensure the preservation of the community and has therefore a prime significance in the 
religious life of every member of the group : As the Bombay Prevention of Excommunication Act 
(XLII of 1049), invalidates excommunication on any ground whatsoever, including religious 
grounds, it must be held to be in clear violation of the right of the Dawoodi Bohra conununity under 
Article 26 {b) of the Constitution of India (1950). 

Per B.P. Sinha, C.J. — ^Article 26 {b) must be read subject to Article 25 (2) (b) of the Constitu- 
tion. The right of excommunication on the pleadings and the evidence is not a purely religious 
matter. On the social aspect of excommunication the imputtned Act declaring such practices to be 
void has only carried out the strict injunction of Article 17 of the Constitution by which untouchability 
has been abolished and its practice in any form forbidden. It has not been established that the im- 
pugned Act has been passed by ^ Legislature which was not competent to legislate on the subject or 
that it infringes any of the provisions of the Constitution. 

Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

K. M. Munshi, Senior Advocate (R. J. Joshi, G. K. Munshi, T. S. jV. Diwanji 
and J. B. Dadflc/tmt/i, Advocates and 5 '. N. Andley, Rameshwar Math and P. L. Vohra, 
Advocates of Mjs. Rajinder Narain & Co., with him), for Petitioner. 

M.C. Setalvad, Attorney-General for India, C.K. Daphtary, Solicitor-General 
of India, H.M. Sanyal, Additional Solicitor-General of India and B. Sen, Senior 
Advocate {R.H. Dhebar, Advocate with them), for Respondent. 

J.M. Shroff, Advocate, for Intervener. 

The Court delivered the following judgments: — 

Sinha, C.J. — By this petition under Article 32 of the Constitution, the petitioner, 
who is the 51st Dai-ul-Mutlaq and head of the Dawoodi Bohra Community, challenges 
the constitutionality of the Bombay Prevention of Excommunication Act, 1949 
(Bombay Act XLII of 1949) (hereinafter referred to as the Act) on the ground that 
the provisions of the Act infringe Articles 25 and 26 of the Constitution. The 
sole respondent in this case is the State of Bombay. 

The petition is founded on the following allegations. The Dawoodi Bohra 
Community consists of Muslims of the Shia sect, holding in common tvith all mem- 
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bers of that sect the belief that there is one God, that Mohammad is_His Prophe 
to whom He revealed the Holiy Koran i that Ali^ the son-in-law of Mohmnmaa, 
was the Wad (executor) of the Prophetj and that the said Ali succeeded the Prophet 
by Kas-e-Jali, The Dawpodi Bohras believe that the said Ali was succeeded ^by a 
line of ImamS; each of whom in turn was appointed by Kas-e^Jaliy by his immediate 
predecessor. The Shia sect itself became divided into two sub-sects, known res- 
pectively as Ismailis and Isna Asharia. The Dawoodi Bohras belong to the former 
sect, and believe that owing to persecution Imam Tyeb (the 21st Imam) ^ went into 
seclusion and that an Imam from his line will appear, it being their belief that an 
Imam always exists although at times he may be invisible to his believers, while in 
seclusion ; that owing to the impending seclusion of the 21st Imam (Imam Tyeb) 
his predecessor, the 20th Imam, directed his Hujjat (a dignitary ranking next to an 
Imam):, one Hurra-tul-Malaka, to appoint a Dai a Mazoon (a dignitary next to a Dai) 
and a Miikasir (a dignitary ranking next to a Mazoon) to carry on the Dawat (mission) 
of the Imam so long as the Imam should remain in seclusion, and to take and receive 
from the faithful an oath of allegiance. The Dais are known as Dai~ul~Mutlaq. 
The petitioner, as the Head Priest of the community of Dawoodi Bohras, is the vice- 
gerent of Imam on Earth in seclusion. The petitioner is a citizen of India. As! 
Dai-ul~Mutlaq and the vicegerent of Imam on Earth in seclusion, the Dai has nor 
only civil powers as head of the sect and as trustee of the property, but also eccle-j 
siastical powers as religious leader of the community. It is the right and privilege or 
the petitioner, as Dai-ul-Muilaq, to regulate the exercise of religious rights in places! 
where such rights and ceremonies are carried out and in which religious exercises 
are performed. In his Capacity as the Dai-ul-Mutlaq, that is to say, as religious 
leader as well as trustee of the property of the community, one of his duties is to 
manage the properties which are all under his directions and control. He has also 
the power of e.xcommunication. This power of excommunication is not an absolute, 
arbitrary and untrammelled power, but has to be exercised according to the usage 
and tenets of the community. Save in exceptional circumstances, expulsion from 
the community can be effected only at a meeting of the Jamat, after the person con- 
cerned has been given due warning of the fault complained of and an opportunity 
of mending, and after a public statement of the grounds of expulsion. The result 
of excommunication properly and legally effected involves exclusion from the exer- 
cise of religious rights in places under the trusteeship of the Dai-id-Mutlaq. The 
petitioner claims that as the head of the Dawoodi Bohra community and as Dai~ 
nl-Mutlaq he has the right and power, in a proper case and subject to the conditions 
of legal exercise of that power, to excommunicate a member of the Dawoodi Bohral 
community, and this power of excommunication is an integral part of the religious' 
faith and belief of the Dawoodi Bohra community. The petitioner further affirms 
that the exercise of the right of excommunication is a matter of religion, and that 
in any event, the right is an incident of the management of the affairs of the Dawoodi 
Bohra community in matters of religion. He also asserts that the Dawoodi Bohra 
community constitutes a religious denomination within the meaning of Article 26 
of the Constitution ; the said right of the petitioner to excommunicate a member 
of the community, for reasons of which the petitioner is the sole Judge in the exercise 
of his position as the rehgious head, is a guaranteed right under Articles 2>i and 26 
of the Constitution. ^ 


The Bombay Legislature enacted the Act, which came into force on rst KTowm 
her, 1949. The petitioner asserts that the Act violates Ms right rnd 'wer^s 
■Dai-ul-Mutlaq and rehgious leader of the Dawoodi Bohra community to ex^nr^ 
municate such members of the community as he may think fit and proner to do • 
the said right of excommunication and the exercise of that right by the nelidoner 
in. the manner aforesaid are matters of religion within the a .- i n 

( 6 ) of the Constitution. It is submitted by the petiWr 

infringes both the Articles 05 and =6 h the'^ CoStmtn ‘ 
after the coming into force of the Constitution, has become vntrl ” *^a* 

of the Constitution. The petitioner claims that nSZannl 
of the Act, he, as the religious leader and Dai-ul-Mutlaq of tL communUy, fs'^^SiS 
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to excommunicate any member of the Dawoodi Bohra community for an offence, 
which according to his religious sense justifies expulsion ; and in so far as the Act 
interferes with the said right of the petitioner, it is ultra vires the Legislature. The 
Act is also challenged on the ground of legislative incompetence of the then Legis- 
lature of Bombay, inasmuch as it is contended that such a power is not contained, 
in any of the entries in the Seventh Schedule of the Government of India Act, 1935. 

OneTayebhai MoosagiKoicha (Mandivala) instituted a suit, being SuitNo. 1262 
of 1949, in the High Court of Judicature at Bombay, praying inter alia, for a dec- 
laration that certain orders of excommunication passed by the petitioner against 
him prior to the enactment of the Act were void and illegal and of no effect, and 
that the plaintiff continued to remain a member of the Dawoodi Bohra community. 
The said suit was heard by J. C. Shah, J., who, by his judgment, dated 21st February, 
1952 held that the Act was not inconsistent with Article 26 of the Constitution, and 
was not ultra vires the Legislature of the Province of Bombay. The petitioner, 
being dissatisfied with the judgment of the learned Judge, preferred an appeal 
that came up for hearing before the Court of Appeal, composed of Chagla, G.J., 
and Bhagwati, J. By its judgment, dated 26th August, 1952, the Court of Appeal 
upheld the judgment of the learned single Judge, though on different grounds. The 
j petitioner obtained leave from the High Court to appeal to this Court, and ulti- 
mately filed the appeal, being Civil Appeal No. 99 of 1954. During the pendency 
of the appeal, the plaintiff-respondent aforesaid died and an application made on 
behalf of his heirs for being brought on the record was not granted by the High 
Court of Bombay. This Court dismissed the said appeal on the ground that the 
plaintiff having died, the cause of action did not survive. 

The petitioner further alleges that parties inimical to him and to the Dawoodi 
community have written scurrilous articles challenging and defying the position, 
power or authority of the petitioner as the religious head of the community ; the 
challenge to the petitioner’s position and his power to excommunicate as the head 
of the Dawoodi Bohra community is violative of the petitioner’s guaranteed rights 
under Articles 25 and 26 of the Constitution, It is, therefore, claimed that it is 
incumbent upon the respondent, in its public character, to forbear from enforcing 
the provisions of the Act against the petitioner. By the petitioner’s Attorney’s 
letter, Annexure B to the petition, dated 1 8th July, 1958, the petitioner pointed 
out to the respondent the unconstitutionality of the Act and requested the latter 
to desist from enforcing the provisions of the Act against the petitioner or against 
the Dawoodi Bohra community. In the premises, a writ of mandamus or a writ in 
the nature of mandamus or other appropriate writ, direction or order under Article 
32 of the Constitution was prayed for against the respondent restraining it, its 
officers, servants and agents from enforcing the provisions of the Act. 

The answer of the State of Bombay, the sole respondent, is contained in the 
affidavit sworn to by Shri V. N. Kalghatgi, Assistant Secretary to the Government 
of Bombay, Home Department, to the effect that the petitioner not having taken 
any proceedings to excommunicate any member of the community had no cause 
of action or right to institute the proceedings under Article 32 of the Constitution ; 
that it was not admitted that the Dai-id-Mutlag, as the head of the community, 
has civil powers, including the power to excommunicate any member of the^ com- 
munity ; that, alternatively, such power is not in conformity with the policy of 
the State, as defined in the Constitution ; that the petitioner, as the head of the 
community, may have the right to regulate religious rights at appropriate places 
and occasions, but those rights do not include the right to excommunicate any 
person and to deprive him of his civil rights and privileges;^ and that, in any event, 
after the coming into effect of the impugned Act, the petitioner has no such rights 
of excommunication ; that it was denied that the right to excommunicate springs 
from or has its foundation in religion and religious doctrines, tenets and faith of 
the Dawoodi Bohra conununity ; that, at any rate, it was denied that the right 
to excommunicate was an essential part of the religion of the community ; that, 
alternatively, assuming that it was part of a religious practice, it runs counter to 
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order, morality and iiealtli. It was also asserted that the impugned Act was . 
a valid piece of legislation enacted by a competent Legislature and within tlie limits 
qI* 2^ and 26 of the GonsUtution ^ and that the right to manage its own 

Yggroci in a religious community is not an absolute or untrammelled right 
but subject to a regulation in the interest of public order, morality and health. ■, 
It was denied that the alleged right of the petitioner to excommunicate a member 
of the community is guaranteed by Articles 25 and 26 of the Constitution. IiW 
the premises, it was denied that the petitioner had any right to the declaration^ 
sought or the relief claimed that the provisions of the Aet should not be enforced. 

At a very late stage of the pendency of the proceedings in this Court, in April, 
1961, one Kurbanhusein Sanchawaly of Bombay, made an application, either for 
being added as a party to the Writ Petition or, alternatively, for being granted leave 
to intervene in the proceedings. In his petition for intervention, he stated that he 
was a citizen of India and was by birth a member of the Dawoodi Bohra community 
and as such had been taking an active part in social activities for bettering the condi- 
tions of the members of the community. He asserted that members of the community 
accepted that up to the 46th Dai-ul-Mutlaq there was no controversy, that each" oitc 
of them had been properly nominated and appointed, but that a controversy arose 
as regards the propriety and validity of the appointment of the 47th Dai-ul-Mutlaq, 
which controversy continued all along until the present time so that opinion is divided 
amongst the members of the Dawoodi Bohra community as to the validity of appoint- 
ments and existenee oi Dai-ul-Mutlaqs from the 47th to the Dai-ul-Mutlaq, incliid: 
ing the present petitioner. The intervener also alleged that but for the impugned 
Act, the petitioner would have lost no time in excommunicating him. In the pre- 
mises, he claims that he is not only a proper but necessary party to the Writ Petition^ 
He, therefore, prayed to be added as a party-respondent, or, at any rate, granted 
leave to intervene at the hearing of the Writ Petition. We have to dispose of this 
petition because no orders have been passed until the hearing of the main case before 
us. In answer to the petitioner’s claim, the intervener has raised the following 
grounds, namely, that the Holy Koran does not permit excommunication, which is 
against the spirit of Islam ; that, in any event, the Dai-ul-Mutlaq had no right or 
power to excommunicate any member of the community, and alternatively, that 
such a right, assuming that it was there, was wholly “ out of date in modern times 
and deserves to be abrogated and was rightly abrogated by the said Act’ ’. It was 
further asserted that the alleged right of excommunication was opposed to the univer- 
sally accepted fundamentals of human rights as embodied in the “ Universal Declaim 
tion of Pluman Rights ” . It was also asserted that the Act was passed by a competent 
Legislature and was in consonance with the provisions of Articles 25 and 26 of the 
Constitution. The intervener further claims that the rights to belief, faith and wor 
ship and the right to a decent burial were basic human rights and were whi Vy 
inconsistent with the right of excommunication claimed by the petitioner, and that 
the practice of excommunication is opposed to public order and morality ; that the 
practice of excommunication -was a secular activity associated with religious pr^ *' 
and that the abolition of the said practice is within the saving clause (2) (a). ^frt.rtii,.'- 
25 of the Constitution. _ It was also asserted that, under the Mohamadan Law, pro- 
perties attached to institutions for religious and charitable purposes vested in the 
Almighty God and not in the petitioner, and that all the members of the Dawoodi 
Bohra community had the right to establish and maintain such institutions, in con- 
sonance with Article 26 of the Constitution ; that is to say that Article 26 guarantees 
the right of the denomination as a whole and not an individual like the petitioner. 
It was also asserted that the provisions of the Aet prohibiting excommunication was 
in furtherance of public order and morality and was just and reasonable restriction 
on a secular aspect of a religious practice. The petitioner challenged the right of 
the intervener either to intervene or to be added as the party-respondent. In his 
rejoinder to the petition for intervention, the petitioner further alleged that the 
practice of excommunication was essential to the purity of religious denominations 
because it could be secured only by removal of persons who were unsuitable for 
membership of the community. It was, therefore, asserted that those who did . not 
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accept the headship of the Dai-ul-Mullaq, including the petitioner, must go out of 
the community and anyone openly defying the authority of the Dai-ul-Mutlaq was 
liable to be excommunicated from the membership of the community, entailing loss 
of rights and privileges belonging to such members. It was, therefore, claimed that 
the practice of excommunication was, and is, an essential and integral part of the 
religion and religious belief, faith and tenets of Dawoodi Bohra community, which 
have been guaranteed by Article 26 of the Constitution. 

It has been argued on behalf of the petitioner, in support of the petition, that the 
Dawoodi Bohra community, of which the petitioner is the religious head, as also a 
trustee in respect of the property belonging to the conununity, is a religious denomina- 
tion within the meaning of Article 26 of the Constitution j that as such a religious 
denomination it is entitled to ensure its continuity by maintaining the bond of reli- 
gious unity and discipline, which would secure the continued acceptance by its 
adherents of certain essential tenets, doctrines and practices ; the right to such conti- 
nuity involves the right to enforce discipline, if necessary by taking the extreme step 
of excommunication ; that the petitioner as the religious head of the denomination 
is invested with certain powers, including the right to excommunicate dissidents, 
which power is a matter of religion within the meaning of Article 26 (6) of the Cons- 
titution ; that the impugned Act, in so far as it takes away the power to enforce 
religious discipline and thus compels the denomination to accept dissidents as having 
full rights as a member of the community, including the right to use the properties 
and funds of the community dedicated to religious use, violates the fundamental 
rights of the petitioner guaranteed under Article 26. In this connection, reliance 
was placed on the decision of this Court in The Commissioner, Hindu Religious Endow- 
ments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Muit^, which, it is con- 
tended, has laid down that the guarantee under the Constitution not only protects 
the freedom of opinion, but also acts done in pursuance of such religious opinion, 
and that it is the denomination itself which has a right to determine what are essential 
parts of its religion, as protected by the provisions of Articles 25 and 26 of the Consti- 
tution. It was further contended that the right to worship in the mosque belonging 
to the community and of burial in the gray.e yard dedicated to the community were 
religious rights which could not be enjoyed by a person who had been rightly ex- 
communicated. In so far as the Act took away the right of the petitioner as the 
head of the community to excommunicate a particular member of the community 
and thus to deprive him of the use of the funds and property belonging to the com- 
" 'nnity for religious purposes, had the effect of depriving the petitioner of his right 
che religious head to regulate the right to the use of funds and property dedicated 
' _ religious uses of the community. It has also been contended that religious reform, 

V. if that is the intention of the impugned Act, is outside the ambit of Article 25 (2) {b) 
of the Constitution. 

1 . 

f 'f The learned Attorney-General for the respondent contended on the other hand, 

I that the right to excommunicate, which has been rendered invalid by the impugned 
> Act, was not a matter of religion within the meaning of Article 26 (6) of the Constitu- 
. 'tion ; that what the Act really intended was to put a stop to the practice indulged in 
by a caste or a denomination to deprive its members of their civil rights as such 
i members, as distinguished from matters of religion, which were svithin the protection 
' of Articles 25 and 26. Alternatively, it was also argued that even assuming that 
excommunication was conceriled with matters of religion, the Act rvould not be void 
because it was a matter of reform in the interest of public welfare. It was also argued 
that there was no evidence on the record to show that excommunication was an 
essential matter of religion. The right to worship at a particular place or the right 
of burial in a particular burial ground were questions of civil nature, a dispute in 
respect of which was within the cognizance of the Civil Courts. The legislation in 
question, in its real aspects, was a matter of social welfare and social reform and not 
within the prohibitions of Article 25 (i) or Article 26. Excommunication involving 
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deprivation of rights of 'worship or burial and the like were not matters of religion 
within the meaning of Article 26 (b) ; and -finally. Article 26 (b) was controlled .by 
Article 25 (2) (b)' of the Constitution, and, therefore, even if , excommunication 
touched certain religious matters, the Act, in so far as it had abolished it, was in ^ 
consonance with modern notions of human dignity and individual liberty of action 
even in matters of religious opinion and faith and practice. ' 

Shri Shroff, appearing for the intei-vcner, attempted to reopen the question 
whether the petitioner as Dai-ul-Mullaq, assuming that he had been properly elected 
as such, had the power to excommunicate, in spite of the decision of their Lordships 
of the Judicial Committee of the Prh^ Council in Hasan Ali v. Mansoor AH He alsc^ 
supported the provisions of the impugned Act on the groun d that they were in fur therr 
ance of pubhc order. As we are not here directly concerned with the question whether 
or not the petitioner as the head of the religious community had the power , to, ex- 
cpmmunicate, we did not hear Mr. Shroff at any length with reference to that ques- 
tion. We shall proceed to determine the controversy in this case on the assumption 
that the petitioner had that power. We are only directly concerned with the questions 
whether the provisions of the Act, in so far as they have rendered invalid the practice 
of excommunication, are unconstitutional as infringing Article 26 (b), and enacted 
by a Legislature which was not competent to do so, as contended on behalf of the 
petitioner. We will, therefore, confine our attention to those questions. Keeping 
in view the limited scope of the controversy, we have first to determine the . ambit 
and effect of the impugned Act. The Bombay Prevention of Excommunication Act 
(Bombay Act XLH of 1 949) is an Act to prohibit excommunication in the Province 
of Bombay. Its Preamble, which shortly states the background of the legislation, is 
in these terms : 

“ Whereas it has come to the notice of Government that the practice prevailing in certain commu- 
nities of excommunicating its members is often followed in a manner which results in the deprivation 
of legitimate rights and privileges of its members ; 

And whereas in keeping with the spirit of changing times and in the public interest it is expedient 
to stop the practice ; it s hereby enacted as follows 

The definition of “ community ” as given in section 2 (a) would include theDawbodi 
Bohra community, because admittedly its members are knit together by reason of 
certain common religious doctrines, and admittedly its members belong to the same 
religion or religious creed of a section of the Shia community of Muslims, l^h^ 
term “ community ” includes a caste or a sub-caste also. “ Excommunication ” bi> a 
been defined by section 2 (b) as meaning “ the expulsion of a person from any cof-^ii 
munity of which he is a member depriving him of rights and privileges which a L'rt 

legally enforceable by a suit of civil nature ” ^ and' the explanation \ fto 

the definition makes it clear that the rights and privileges within the meaning of tlir ie 
definition include the right to office or property or to worship in any religious plad e 
or a right of burial or cremation, notwithstanding the fact that the determination o\ f 
such right depends entirely on the decision of the question as to any religious rites 01 ; 
ceremonies or rule or usage of a community. By section 3,. excommunication of .a| 
member of a community has been declared to be invalid and of no effect, notwith-l 
standing any law, custom ov usage to the contrary. Any act of excommunication, V 
or, any act in furtherance of excommunication, of any member, of a community has 
been made a penal offence liable to a punishment, on conviction, of fine which:may. 
extend to one thousand rupees. ^ The Explanation has made it clear, that any person 
who has voted in favour of a decision of excommunication at a meeting of a body or 
an association of a' particular denomination is deemed to have committed tlie offence 
made punishable by section 4, as aforesaid. Sections 5 and 6 lay doivn the procedure / 
for the trial of an offence under the Act, the limit of time within which the prosecution { 
must be launched and, the necessity , of previous sanction of the authority indicated 
therein. . ' ■ ‘ 

These, in short, are the provisions of the impugned Act.- It will be noticed tlmt 
the Act is a culrhinatioh of the history of social reform which began more than !a 
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century ago rvith the enactment of section g of Regulation VII of 1832 of the Bengal 
Code, ^vhich provided, infer alia, that the larvs of Hindus and Muslims shall not be 
permitted to operate to deprive the parties of any property to which, but for the 
operation of such laws, they would have been entitled. Those provisions were 
subsequently incorporated in the India Act (XXI of 1850) — known as the Caste 
Disabilities Removal Act — ■which provided that a person shall not be deprived of his 
rights or property by reason of his or her renouncing or exclusion from the communion 
of any, religion or being deprived of caste, and that any such forfeiture shall not be 
enforced as the la^v in the Courts. The impugned Act, tlius, has given full effect to 
modern notions of individual freedom to choose one’s ■\vay of hfe and to do away with 
all those undue and outmoded interferences with liberty of conscience, faith and 
belief. It is also aimed at ensuring human dignity and remo'ving all those restrictions 
which prevent a person from living his own life so long as he did not interfere with 
similar rights of others. The Legislature had to take the logical final step of creating 
a new offence by laying down that nobody had the right to deprive others of their 
civil rights simply because the latter did not confotTn to a particular pattern of con- 
duct. The Act, in substance, has added a new offence to the penal law of the coimtry 
by penalising any action -which has the effect of depriving a person of his human 
dignity and rights appurtenant thereto. It also adds to the provisions of the Criminal 
Procedure Code and has insisted upon the previous sanction of the prescribed autho- 
rity as a condition precedent to launching a prosecution for an alleged offence against 
the provisions of the Act. In my opinion, therefore, the enactment, in pith and 
substance, would come -^vithin Entries i and 2 of List HI of the Concurrent Legisla- 
tive List of the Constitution Act of 1935. It is true that “ excommunication ” does 
not, in terms, figure as one of the entries in any one of the three lists. The legislative 
competence of the Bombay Legislature to enact the Act has not been seriously chal- 
lenged before us, and, therefore, no particular argument was addressed to us to show 
that the legislation in question could not be within the purview of Entries i and 2 of 
List III aforesaid. What was seriously challenged before us was the constitutiona- 
lity of the Act, in the light of the Constitution with particular reference to Articles 
25 and 26, and I shall presently deal with that aspect of the controversy. But before 
I do that, it is convenient to set out the background of the litigation culminating in 
the present proceedings. 

The first reported case In relation to some aspects of Sfiia Imami Ismailis is that of 
the Advocate-General ex relatione Dave Muhammad v. Muhammad Husen HuseniK That 
was a suit commenced before the coming into, existence of the Bombay High Court, 
on the Equity Side of the late Supreme Court, instituted by an information and 
bill, filed by the relators and plaintiffs, representing a minority of the Khoja com- 
munity, against the defendants representing the majority of that community. The 
prayer in the action was that an account be taken of all property belonging to or held 
in trust for the Khoj'a community of Bombay in the hands of the treasurer and the 
accountant, respectively called Mukhi and Kamaria, and other cognate reliefs not 
relevant to the present controversy. In that case, which was heard on the Original 
side by Arnould, J., judgment was delivered in November, 1866, after a prolonged 
hearing. In that case, the learned Judge went into a detailed history of the several 
sects amongst Muslims, including the Shia Imami Ismailis, with particular reference to 
the Aga Khan and his relation with the Jamat of the Khojas of Bombay. In tliat case 
it was laid do^vn that there was no public property impressed 'vrith a trust, either 
express or implied, for the benefit of the whole' Khoja community and that Aga Khan, 
as the spiritual head of the Khojas tvas entitled to determine on religious grounds rvho 
shall or shall not remain members of the Khoja community. In that case, the learned 
Judge, with reference to authoritative texts, -went into the detailed history of the two 
sects of the Sunnis and Shias. He discussed the origin of the Ismailis as an offshoot of 
the Shias and traced the hereditary succession of the unrevealed Imams in unbroken 
line down to Aga Khan. Except for its historical aspect, the case does not deal 
with any matter relevant to the present controversy. 
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The next reported case which was brought to our notice is the case of the Advxc^ 
General of Bombay v. Tiisufalli Ebrahim^. That was a case directly in relation to the. 
Dawoodi Bohra community, with which we arc concerned in this case. In that case, 
there was a dispute as regards a mosque and a tomb, and was heard by Marten, J,, 
on the Original side in 1921. We are not concerned with the details of the con- 
troversy in that case. But the learned Judge has noticed the history of this commu- 
nity, with particular reference to the position of the Dai-ul-Mullaq, and how the 
differences beUveen the maj’ority of the community and the minority arose on the 
question of tlie regularity of the succession of the 47th Dai in 1840. The learned 
Judge has pointed out that the powers of the Dat are at least thrice delegated, namely, 
by God to Prophet Mohammad, by the latter to the Imam, and by the Imam to the 
Dai-ul-Muilaq. ^ 

The more directly in point is the litigation ^vhich was concluded by the judg- 
ment of their Lordships of the Judicial Committee of the Privy Council in the case of 
Hmanali v. AlansooralP, In that case, the powers of the Dai-ul-Mutlaq to excommu- 
nicate were directly in controversy. The petitioner \vas the first defendant in that 
action, which had been commenced in October, 1 925, and was decided by tlie judg- 
ment of the Subordinate Judge of Burhanpur, dated 2nd January', 1931. That 
easionw^ reversed by the Judicial Commissioner of Central Provinces andBerar 
j Nagpur) by his judgment, dated 25th October, 1934 , 

a judgment was taken on appeal to the Privy Council and the judgment of the 
Council very succinctly traces the history of the Dawoodi Bohra community 

defendant in that action, and is the 
case, Certain orders of excommunication were under 
oficfri, ^ ^ result of those orders of excommunication, the plaintiffs had been 

xvrSo'^K P^^vented from, entering the property in suit for the purposes of 

unholffrfiP^Jil^- In that case, their Lordships did not 

cation though ^ai-ul-Mutlaq that he had unrestricted power of excommuni- 

the Douir regarded as Dai-ul-Mutlaq. As regards 

aSotyte irhl^r. though the power was tliere, it was not 

conditions for thp ^ untramrnelled ; and then their Lordships laid dowm the 
tion in their T n exercise of that poivcr. The effect of a valid excommunica- 

places under the*! ^ view, was exclusion from the exercise of religious rights m 
S ^rSw °Pthe community, because the Duf was not 

examinine the evifle^^ ^ ^ trustee of the property of the community. 

to have been excomm'^^ Lordships held that the persons alleged 

excommunicatied had not been validly expelled from the community- 


Council was given on ist December, 1947- 



1940). That wac a elf K ■' '^vui I was commencea { oeing oum-iu. --- 
been excommSated Dawoodi Bohra community, ^vho nuu 

orders of excommunica tiJ ^ Petitioner, functioning as the Dai-ul-Mullaq, by tu 
judgment of the Privy C^und^ in 1948, soon after 

orders of excommnni'^tir. ^ tnfer aha, for a declaration that 

raised at the trial which ■'^t:t.’ A number, of issues w 

nary issues ivTth ’^^h J^' J. Two questions, by way of preln^- 

were raised before the learnt concerned in the present proceedings, 
, . ' '^"^•Jttdge of the Bombay High Court, namely: . 

(2) Whether art-'Tt!”" competence of the Legislature of the Province ofBombij^ 

cles 25 and 26'of the cLstimt^n ^Constitution, the Act was invalid in vieiv ofArli- 

came to the‘loncfuston^hatihp°R^^^K^^^'’^^-^°’^ Constitution Act 

Act, and that it ivas not unr- .Bombay Legislature was competent to ^nac 
Constitution beiuTeit w^^^ the coming into effect of^ 

■ cc^i^s not inconsistent with the provisions of Articles 25 and 2^. 
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An appeal was taken to the Court of Appeal, which was heard by Chagla, C.J. 
and Bhagwati, J. The Court of Appeal upheld the decision of Shah, J. The matter 
was brought up on appeal to this Court in Civil Appeal No. gg of 1954. During the 
pendency of the appeal in this Court the plaintiff died and it was held, without 
deciding the merits of the controversy, that the suit giving rise to the appeal in this 
' Court had abated by reason of the fact that the plaintiff had died and the cause of 
action being personal to him was also dead. The Order of this Court dismissing 
the appeal as not maintainable is dated 27th November, 1957. 

This Writ Petition was filed on 18th August, 1958 by the petitioner as the 51st 
Dai-ul-Mutlaq and head of the Dawoodi Bohra community, for a declaration that 
the Act was void so far as the petitioner and the Dawoodi Bohra community %vere 
concerned, and that a writ of mandamus or a writ in the nature of mandamus or other 
appropriate writ, direction or order under Article 32 of the Constitution be issued 
restraining the respondent, its officers, servants and agents from enforcing the 
provisions of the Act, against the petitioner or the Dawoodi Bohra community, 
or in any manner interfering with the right of the petitioner, as the religious leader 
and Dai-ul-Mutlaq of the Dawoodi Bohra community, to excommunicate any 
member of the community for an offence which the petitioner, in the exercise of 
his religious sense as the religious head of the community may determine as justifying 
such an expulsion. 

It is not disputed that the petitioner is the head of the Dawoodi Bohra com- 
munity or that the Dawoodi Bohra community is a religious denomination within 
the meaning of Article 26 of the Constitution. It is not even disputed by the State, 
the only respondent in the case, that the petitioner as the head of the community 
had the right, as found by the Privy Council in the case of Hasanali v. Mansoorali^ 
to excommunicate a particular member of the community for reasons and in the 
manner indicated in the judgment of their Lordships of the Privy Council. But 
what is contended is that, as a result of the enactment in question, excommunica- 
tion has been completely banned by the Legislature, which was competent to do so, 
and that the ban in no way infringes Articles 25 and 26 of the Constitution. I 
have already indicated my considered opinion that the Bombay Legislature was 
competent to enact the Act. It now remains to consider the main point in contro- 
versy, which was, as a matter of fact, the only point urged in support of the petition, 
namely, that the Act is void in so far as it is repugnant to the guaranteed rights 
under Articles 25 and 26 of the Constitution. Article 25 guarantees the right 
to every person, whether citizen or non-citizen, the freedom of conscience and the 
right freely to profess, practise and propagate religion. But this guaranteed right 
is not an absolute one. It is subject to (i) public order, morality and health, (2) 
the other provisions of Part III of the Constitution, (3) any existing law regulating 
or restricting an economic, financial, political or other secular activity which may 
be associated with religious practice, (4) a law providing for social welfare and reform, 
and (5) any law that may be made by the State regulating or restricting the activities 
aforesaid or providing for social welfare and reform. I have omitted reference to 
the provisions of Explanation I and IF and other parts of Article 25 which are not 
material to our present, purpose. It is noteworthy that the right guarapteed by 
Article 25 is an individual right, as distinguished from the right of an organised body 
like a religious denomination or any section thereof, dealt -with by Article 26. Hence, 
every member of the community has the right, so long as he does not in any way 
interfere with the corresponding rights of others, to profess, practise and propagate 
his religion, and everyone is guaranteed his freedom of conscience. The question 
naturally arises : Gan an individual be compelled to have a particular belief on 
pain of a penalty, like excommunication ? One is entitled to believe or not to 
believe a particular tenet or to follow or not to follow a particular practice in matters 
of religion. No one can, therefore, be compelled, against his own jud^ent and 
belief to hold any particular creed or follow a set of reli^ous practices. The 
Constitution has left every person free in the matter of his relation to his Creator, 
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if he believes in one. It is, thus, clear that a person is left completely free to worship 
God according to the dictates of his conscience, and that his right to worship as 
he pleased is unfettered so long as it does not come into conflict with any restraints, 
as aforesaid, imposed by the State in the interest of public order, etc. A person 
b not liable to answer for the verity of his religious views, and he cannot be questioned 
as to his religious beliefs, by the State or by any other person. Thus, though his 
religious beliefs are entirely his own and his freedom to hold those beliefs is absolute, 
he has not the absolute right to act in any way he pleased in exercise of his religious 
beliefs. He has been guaranteed the right to practise and propagate his religion, 
subject to the limitations aforesaid. His right to practise his religion .must also 
be subject to the criminal laws of the country, validly passed with reference to 
actions which the Legislature has declared to be of a penal character. Laws made 
by a competent Legislature in the interest of public order and the like, restricting 
religious practices, would come within the regulating power of the State. For 
example, there may be religious practices of sacrifice of human beings, or sacrifice 
of animals in a way deleterious to the well-being of the community at large. It 
is open to the State to inteiwene, by legislation, to restrict or to regulate to the extent 
of completely stopping such deleterious practices. It must, therefore, be held that 
though the freedom of conscience is guaranteed to every individual so that he may 
hold any beliefs he likes, his actions in pursuance of those beliefs may be liable to 
restrictions in the interest of the community at large, as may be determined by com- 
mon consent, that is to say, by a competent Legislature. It was on such humani- 
tarian grounds, and for the purpose of social reform, that so-called religious practices 
like immolating a widow at the pyre of her deceased husband, or of dedicating a 
virgin girl of tender years to a god to function as a devadasi, or of ostracising a person 
from all social contacts and religious communion on account of his having 
eaten forbidden food or taboo, were stopped by legislation. 

But it has been contended on behalf of the petitioner that the right guaranteed, 
under Article 25, to freedom of conscience and the freedom to profess, practise and 
propagate religion is available not only to an individual but to the community at 
large, acting through its religious head; the petitioner, as such a religious head has, 
therefore, the right to excommunicate, according to the tenets of his religion, any 
person who goes against the beliefs and practices connected with those beliefs. 
The right of the petitioner to excommunicate is, therefore a fundamental right, 
which cannot be affected by the impugned Act. In this connection, reference 
was made to the following observations in the leading judgment of this Court, 
bearing upon the interpretations of Articles 25 and 26 (vide The Commissioner, Hindu 
Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Muit) ^ ; 

“A religion may not only lay down a code of ethical rules for its followers to accept, it might pres- 
cribe rituals and observances, ceremonies and modes of worship which are regarded as integral parts of 
religion , and these forms and observances might extend even to matters of food and dress. 

The guarantee under our Constitution not only protects the freedom of religious opinion but it 
protects also acts done in pursuance of a religion and this is made clear by the use of the expression 
‘practice of religion’ in Article 25. ” 

On the strength of those observations it is contended on behalf of the petitioner 
that this practice of excommunication is a part of the religion of the community 
with which we are concerned in the present controversy ; Article 26, in no uncertain 
terms, has guaranteed the right to every religious denomination or a section thereof 
“ to manage its own affairs in matters of religion” (Article 26 (b)). Now what 
are matters of religion and what are not is not an easy question to decide. It must 
vary in each individual case according to the tenets of the religious denomination 
concerned. The expression “ matters of religion ” iii Article 26 (b) and “ activities 
associated with religious practice ” do not cover exactly the same ground. What 
are exactly matters of religion are completely outside State interference, subject 
of course to public order, morality and health. But activities associated' with reli- 
gious practices may have many ramifications and varieties — economic, financial, 
political and other — as recognised by Article 25 (2) (a). Such activities, as are 
contemplated by the clause aforesaid cover a field much wider than that covered 
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by either Article 25 (i) or Article 26 (6). Those provisions have, therefore, to be 
so construed as to create no conflict between them. We have, therefore, to classify 
practices into such as are essentially and purely of a religious character, and those 
which are not essentially such. But it has been contended on behalf of the petitioner 
that it is for the religious denomination itself to determine what are essentially 
religious practices and what are not. In this connection, reliance is placed on the 
following observations of this Court in the leading case, aforesaid, of The Commis- 
sioner Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of 
SriShirur Muit.'^ 


“ As we have already indicated, freedom of religion in our Constitution is not confined to religious 
beliefs only ; it extends to religious practices as well subject to the restrictions Jwhich the Constitution 
itself has laid down. Under Article 26 (6) , therefore, a religious denomination or , organisation enjoys 
complete autonomy in the matter of deciding as to what rites and ceremonies are essential according 
to the tenets of the religion they hold and no outside authority has any jurisdiction to interefere with 
their decision in such matters. ” 

It should be noted that the complete autonomy which a religious denomination 
enjoys under Article 26 (6) is in ‘ matters of religion, ’ which has been interpreted as 
including rites and ceremonies which are essential according to tlte tenets of the 
religion. Now, Article 26 (6) itself would seem to indicate that a religious denomina- 
tion has to deal not only with matters of religion, but other matters connected with 
religion, like laying dowm rules and regulations for the conduct of its members and 
the penalties attached to infringement of those rules, managing property owned and 
possessed by the religious community etc., etc. We have, therefore, to dra^v a 
line of demarcation between practices consisting of rites and ceremonies connected 
with the particular kind of worship, which is the tenet of the religious community, 
and practices in other matters which may touch the religious institutions at several 
points, but which are not intimately concerned with rites- and ceremonies the per- 
formance of which is an essential part of the religion. In this connection, the follow- 
ing observations of this Court in The Durgah Committee, Ajmer v. Syed Hussain Ali^, 
which were made with reference to the earlier decisions of this Court in The Com- 
missioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of 
Shirur Mutf^, and in Sri Venkataramana Devaru v. The State of Mysore^, that “ matters 
of religion ” in Article 26 (6) include even practices which are regarded by the com- 
munity as part of its religion, may be noted : 

“ Whilst we are dealing with this point it may not be out of place incidentally to strike a note of 
caution and obser\'e that in order that the practices in question should be treated as a part of religion 
they must be regarded by the said religion as its essential and integral part ; otherwise even purely secu- 
lar practices which are not an essential or an integral part of religion are apt to be clothed with a leli- 
gious form and may make a claim for being treated as relivious practices within the meaning of Article 
26. Similarly, even practices though religious may have sprung from merely superstiticus beliefs and 
may in that sense be extraneous and unessential accretions to religion itself. Unless such practices are 
found to constitute an essential and integral part of a religion their claim for the protection under Article 
q6 may have to be carefully scrutinised ; in other words, the protection must be confined to such reli- 
gious practices as are an essential and an integral part of it and no other.” 

But then it is contended that a religious denomination is a quasi-personality, 
which has to ensure its continuity and has, therefore, to lay down rules for observa- 
nce by members of its community, and, in order to maintain proper and strict dis- 
cipline, has to lay down sanctions ; the right to excommunicate a recusant member 
is an illustration of that sanction. In this connection, it was contended that the 
Privy Council had laid down in the case of Hasanali v. Mansoorali^, that the power 
of excommunication was a religious po^ver exerciseable by the Dai. In my opinion, 
those passages in the judgment of the Privy Council do not establish the proposition 
that the right which the Privy Council found inhered in the Dai was a purely religious 
right. That it was not a purely religious right becomes clear from the judgment 
of the Judicial Committee of the Privy Council, which laid down the appropriate 
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procedure and the manner of expulsion, which had to be according to justice, 
equity and good conscience, and that it was justiciable. A matter which is jiurely 
religious could not come within the purview of the Courts. That conclusion is 
further strengthened by the consideration that the effect of the excommunication 
or expulsion from the community is that the expelled person is excluded from the ex- 
ercise of rights in connection not only with places of worship but also from burying 
the dead in the community burial ground and other rights to property belonging 
to the coihmunity, which are all disputes of a civil nature and are not purely religious 
matters. In the case before their Lordships of the Privy Council, their Lordships 
enquired into the regularity of the proceedings resulting in the excommunication 
challenged in that case, and they held that the plaintiff had not been validly expelled. 
It cannot, therefore, be asserted that the Privy Council held the matter of ex- 
communication as a purely religious one. If it were so, the Courts could be out 
of the controversy. 

The same argument was advanced in another form by contending that ex- 
communication is not a social question and that, therefore, Article 25 (2) (6) could 
not be invoked in aid of holding the Act to be constitutional. In this connection, 
it has to be borne in mind that the Dai-ul-Mullag is not only the head of the religious 
community but also the trustee of the property of the community in which the corn- 
munity as a whole is interested. Even a theological head has got to perform acts 
which are not wholly religious but may be said to be quasi-religious or rhatters 
.which are connected with religious practices, though not purely religious. . Actions 
of the Dai-ul-Mutlaq in the purely religious aspect are not a concern of the Courts, 
but his actions touching the civil rights of the members of the community are justi- 
ciable and not outside tlie pale of interference by the Legislature or the Judiciary. 
I am not called upon to decide, nor am I competent to do so, as to ^vhat are the 
religious matters in which the Dai-ul-Mutlaq functions according to his religious 
sense. I am only concerned with the civil aspect of the controversy relating to 
the constitutionality of the Act, and I have to determine only that controversy. 

It has further been argued on behalf of the petitioner that an excommuni- 
cated person has not the right to say his prayers in the mosque or to bury the dead in 
the community burial ground or to the use of other communal property. Those 
may be the result of excommunication, but I am concerned with the question 
whether the Legislature was competent and constitutionally justified in enacting 
the law declaring excommunication to be void. As already indicated, I am not 
concerned in this case with the purely religious aspect of excommunication. I am 
only concerned with the civil rights of the members of the community, which rights 
they will continue to enjoy as such members if excommunication was held to he 
invalid in accordance with the provision of the Act. Hence, though the Act may 
have its repercussions on the religious aspect of excommunication, in so far as it 
protects the civil rights of the members of the community it has not gone beyond 
the provisions of Article 25 (2) (6) of tlie Constitution. 

Then it is argued that the guaranteed right of a religious denomination to 
manage its own affairs in matters of religion (Article 26 (b)) is subject only to public 
order, morality and health and is not subject to legislation contemplated by Article 
25 (2) {l))‘ This very argument was advanced in the case o£ Skri Venkataramana 
Devaru v. The State of Mysore^. At page 916 this argument has been specifically 
dealt with and negatived. This Court observed as follows : 

“ The answer to this co)itenti 9 n is that it is impossible to read any such limitation into the language 
cf Article 25 ( 2 ) (b). It applies in terms to all religious institutions of a public character tvithout quali- 
fication or reserve. As already stated, public institutions would mean not merely temples dedicated to 
the public as a whole but also those founded for the benefit of sections thereof, and denominational tem- 
ples would be comprised .therein. The language of the Article being plain and unambiguous, it is not 
open to us to read into it limitations which arc not there, based on a Oriort reasonine as to the probable 
i ntention of the Legislature.Such inten tion can be gathered only from the words actually used in the 
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statute ; and in a Court of law, what is unexpressed has the same value as what is unintended. We 
must therefore hold that denominational institutions are witliin Article 25 (2) (6). ” 

In that case, also, as in the present case, reference was made to the earlier decision 
of this Court in The Commissioner, Hindu Religious Endowments, Madras v. Sri Laksh- 
mindra Thirtha Swamiar of Sri Skirur Mutt^, but the latter decision has explained the 
legal position with reference to the earlier decision, and after examining the argu- 
ments for and against the proposition at pages gi6-gi8, it has been distinctly laid 
down that Article 26 (6) must be read subject to Article 25 (2) (b) of the Constitu- 
tion. 

It has further been contended that a person who has been excommunicated 
as a result of his non-conformity to religious practices is not entiled to use the com- 
munal mosque or the communal burial ground or other communal property, 
thus shomng that for all practical purposes he was no more to be treated as a mem- 
ber of the community, and is thus an outcast. Anotlier result of exconamunication 
is that no other member of the community can have any contacts, social or religious, 
with the person who has been excommunicated. All that is true. But the Act 
is intended to do away with all that mischief of treating a human being as a pariah, 
and of depriving him of his human dignity and of his right to follow the dictates 
of his own conscience. The Act is, thus, aimed at fulfilment of the indiwdual liberty 
of conscience guaranteed by Article 25 (1 ) of the Constitution, and not in derogation 
of it. In so far as the Act has any repercussions on the right of the petitioner, as 
trustee of communal property, to deal with such property, the Act could come 
under the protection of Article 26 {d), in the sense that his right to administer the 
property is not questioned, but he has to administer the property in accordance 
with law. The law, in the present instance, tells the petitioner not to withhold the 
civil rights of a member of the community to a communal property. But as against 
this it is argued on behalf of the petitioner that his right to excommunicate is so 
bound up witli religion that it is protected by clause (b) of Article 26, and is thus com- 
pletely out of the regulation of law, in accordance with the provisions of clause (d) 
of that Article. But, I am not satisfied on the pleadings and on the evidence placed 
before us that the right of excommunication is a purely religious matter. As al- 
ready pointed out, the indications are all to the contrary, particularly the judg- 
ment of the Privy Council in the case of Hasanali v. Mansoorali^-, on which great 
reliance was placed on behalf of the petitioner. 

On the social aspect of excommunication, one is inclined to think that the po- 
sition of an excommunicated person becomes that of an untouchable in his com- 
munity, and if that is so, the Act in declaring such practices to be void has only 
carried out the strict mjunction of Article 17 of the Constitution, by which untouch- 
ability has been abolished and its practice in any form forbidden. The Article 
further provides that the enforcement of any disability arising out of untouchability 
shall be an offence punishable in accordance with law. The Act, in this sense, 
is its logical corollary and must, therefore, be upheld. 

In my opinion, it has not been established that the Act has been passed by 
a Legislature which was not competent to legislate on the subject, or that it infringes 
any of the provisions of the Constitution. This petition must, therefore, fail. 

Das Gupta, J. (for A.K. Sarkar, J. himself and f.R. Mudholkar, J.). — In our 
opinion this petition should succeed. 

The petitioner is the head of the Dawoodi Bohras who form one of the 
several sub-sectes of the Shia sect of Musalmans. Dawoodi Bohras believe that 
since the 21st Imam -went into seclusion rights, po%ver and authority of the 
Imam have been rightfully exercised by the Dai-ul-Mutlag, as the vice-regent of 
the Imam in seclusion. One of such rights is the exercise of disciplinary powers 
including the right to excommunicate any member of the Dawoodi Bohra com- 
munity. The existence of such a right in the Dai-ul-Mutlaq ^vho is for the sake of 
convenience often mentioned as the Dai was questioned before the Courts in a case 
which went up to the Privy Council. But since the decision of the Privy Council 
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in that case, viz., Hasanali v. Mansoorali^, that question may be taken to have, been 
finally settled, and it is no longer open to dispute that the Dai, as the head of the 
Dawoodi Bohra community , has the right to excommunicate any member of the 
community. The claim of the present petitioner to be the 51st Dai-ul-Mutlaq 
of the community was also, upheld in that case and is no longer in dispute. The 
Pi'ivy Council had also to consider in that case the question whether this power to 
excommunicate could be exercised by the Dai in any manner he liked and held 
after consideration of the previous cases of excommunication and also a document 
composed about 1200 A.D. that normally members of the community can be expelled 
“Only at a meeting of the Jamat after being given due warning, of the fault complained of 
and an opportunity of amendment, and after a public statement of the grounds of expulsion.” 

Speaking about the effects of excommunication their Lordships said : — 

“ Excommunication necessarily involve exclusion from the exercise of religious rights 

in places under the trusteeship of the head of the community in which religious exercises arc performed.” 

The present petitioner, it may be mentioned, was a party to that litigation. 

This decision was given on ist December, 1947 ; shortly after that, the Bombay 
Legislature — it may be mentioned that there is a large concentration of Dawoodi 
Bohras in the State of Bombay — stepped in to prevent, as mentioned in the Preamble, 
the practice of excommunication “ which results in the deprivation of legitimate 
rights and privileges of” members of certain religious communities and enacted the, 
Bombay Act No. XLII of 1949. 

It is a short Act of six sections. Section 3 — the main operative section — ^invali- 
dates all excommunication of members of any religious community. Excommuni- 
cation is defined in section 2 to mean “ the expulsion of a person from any community 
of which he is a member depriving him of rights and privileges which are legally 
enforceable by a suit of a civil nature by him or on his behalf as such member. ” 
The Explanation to the definition to this section makes it clear that a right to office 
or property or to worship in any religious place or a right to burial or cremation is 
included as a right legally enforceable by suit even though the determination of such 
right may depend entirely on the decision of the question as to any religious rites or 
ceremonies or rule or usage of a community. Section 4 makes a person who does 
any act which amounts to excommunication or is in furtherance of the excommunica- 
tion liable to punishment which may extend to one thousand rupees. 

Faced with the position that the legislation wholly destroys his right of excommu- 
nicating any member of the Dawoodi Bohra community, the Dai has presented this 
petition under Article 32 of the Constitution. He contends that the Act violates the 
fundamental right of the Dawoodi Bohras, including himself, freely to practice 
religion according to their own faith and practice — a right guaranteed by Article 25 
of the Constitution, and further that it violates the right of the Dawoodi Bohra com- 
munity to manage its own affairs in matters of religion guaranteed by Article 26. 
Therefore, says he, the Act is void and prays for a declaration that the Act is void 
and the issue of an appropriate writ restraining the respondent, the State of Bombay, 
its officers, servants and agents from enforcing the provisions of the Act against the 
petitioner and/or any other member of the Dawoodi Bohra community. 

It may be mentioned that in the petition the legislative competence of the 
Bombay Legislature to enact the Bombay Prevention of Excommunication Act, 
i949j was also challenged. This, however, was not pressed at the time of the hearing. 

The respondent contends that neither the right guaranteed under Article 25 
nor that under Article 26 (i) is contravened by the impugned Act. Briefly stated, 
the respondent’s case is that the right and privilege of the petitioner as Dai-ul-Mutlaq 
to regulate the exercise of religious rights do not include the right to excommunicate 
any person so as to deprive him of his civil rights and privileges. It was denied that 
the petitioner’s power to excommunicate was an essential part of the ’’religion of the 
Dawoodi Bohra community and that the right has its foundation in religion, and 
religious doctrines, tenets and faith of the Dawoodi Bohra community. It was also 
denied that the. right to excommunicate is the religious practice and it was further 
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pleaded that assuming that it was a religious practice, it was certainly not a part of 
religion of the Dawoodi Bohra community. 

The same points were urged on behalf of the intervener, except that the learned 
intervener wanted to reopen the question whether the petitioner as 
the head of the Dawoodi Bohra community had the power to excommunicate. As 
already stated, however, this question is hardly open to dispute in the face of the 
decision of the Privy Council in Hasanali v. MansDo^ali^ and the point was not pressed 
o^A’^ticles 25 and 26 of the Constitution came up for consideration 
before this Court in the Commissioner, Hindu Religious Endowments, Madras v. Sri 
Lakshmindra Thirtha Swamiar of Sri Shirur Mull^ ; Mahant Jagannath Ramaniij Das and 
another v. The State of Orissa and another^ ; Sri Venkatramana Devaru and others v The 
State of Mysore and others'^; Durgah Committee, Ajmer v. Syed Hussain Ali^ 
and several other cases and the main principles underlying these 
provisions have by these decisions been placed beyond controversy. The first is 
that the protection of these articles is not limited to matters of doctrine or belief 
they extend also to acts done in pursuance of religion and therefore contain a guaran- 
tee for rituals and observances, ceremonies and modes of worship which are integral 
parts of religion. The second is that what constitutes an essential part of a relirfon 
or religious practice has to be decided by the Courts with reference to the doctrine of 
a particular religion and include practices which are regarded by the community as 
a part of its religion. ^ 

Before however we can give a proper answer to the two questions raised viz 
(i) Has the impugned Act interfered with a right freely to practice religion? and ?ii) 
Has it interfered with the right of the Dawoodi Bohra community to manage its 
own affairs in matters of religion ? it is necessary to examine first the place of ex- 
communication in the life of a religious community. Much valuable information 
about this is furnished by an article in the Encyclopaedia of the Social Sciences from 
the pen of Prof. Hazeltine. “ Excommunication ” , says Prof. Hazeltine, “ in one 
or another of the several different meanings of the term has always and in all civiliza- 
tions been one of the principal means of maintaining discipline within religious orga- 
nizations and hence of preserving and strengthening their solidarity.” Druids^in 
old Britain are said to have claimed the power to exclude offenders from sacrifice 
The early Christian Church exercised this power very largely and expelled and exclu- 
ded from the Christian association, those members who proved to be unworthy of its 
aims or infringed its rules of governance. During the middle ages the Pope used 
this power frequently to secure the observance of what was considered the proper 
religious rights and practices of Christianity, by excommunicating even the kings 
ofsome European countries when they introduced or tried to introduce different 
forms of divine worship. The power was often used, not perhaps always fairly and 
justly, as a weapon in the struggle for the principle that the Church was above the 
State. Impartial historians have recognised, however, that many of the instances 
of excommunication were for the purpose ofsecuring^the adherence to the orthodox 
creed and doctrine of Christianity as pronounced by The Catholic Church. (Vide 
The Catholic Encyclopaedia, Vol. V, Articles on England and Excommunication) 

Turning to the Canon law we find that excommunication may be inflicted as a 
punishment for a number of crimes, the most serious of these being, heresy, apostasy 
or schism. Canon 1 325, section 2 defines a heretic to be a man who while remaining 
nominally a Christian, pertinaciously denies or doubts any one of the truths which 
must be believed defide divina et catholica ; if he falls away entirely from the Christian 
faith, he is an apostate ; finally if he rejects the authority of the Supreme Pontiff 
or refuses communion with the members of the Church who are subject to him, he is 
a schismatic. {Vide Canon Law by Bouscaren and Ellis). 
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Among the Mulsims also the right of excommunication appears to have been 
practised from the earliest limes. The Prophet and the Imam, had this right ; and 
it is not disputed that the Dais have also in the past exeixised it on a number of 
occasions. There can be little doubt that heresy or apostasy was a crime for which 
excommunication was in force among the Dawoodi Bohras also. It may be pointed 
out in this connection that excommunication in the case of Hasanali v. MansooralD 
(which was .upheld by the. Privy Council) was based on the failure to comply with 
the tenets and traditions of the Dawoodi Bohra community and certain other fatilts. 

According to the petitioner it is “ an integral part of the religion and religious 
faith and belief of the DawoodiBohra community ” that excommunication should be 
pronounced by him in suitable cases. It was urged that even if this right to excom- 
municate is considered to be a religious practice as distinct from religious faith such 
religious practice is also a part of the religion of the Dawoodi Bohra community. It 
does appear to be a fact that unquestioning faith in the Dai as the head of the com- 
munity is part of the creed of the Dawood Bohras. It is unnecessary to trace the 
historical reasons for this extraordinary position of the Dai as it does not appear to be 
seriously disputed that the Dai is considered to be the vice-regent of the Imam so long 
as the rightful Imam continues in seclusion. 

Mention must be made in this connection of the Mishak which every Dawoodi 
Bohra takes at the time of his initiation. This includes among other things, an oath 
of unquestioning faith in and loyalty to the Dai. It is urged therefore that faith in 
the existence of the disciplinary power of the Dai including his power to excommuni- 
cate forms one of the religious tenets of this community. The argument that Article 
25 has been contravened by the impugned Act is based mainly on this contention 
and the further contention that in any case excommunication is a religious practice 
in this community. As regards Article 26 {b) the argument- is that excommunication 
among the Dawoodi Bohras forms such an integral part of the management of the 
community by the religious head that interference with that right cannot but 
amount to an interference with the right of the community to manage its own affairs 
in matters of Religion. 

Let us consider first whether the impugned Act contravenes the provisions o^ 
Article 26(6) . It is unnecessary for the purpose of the present case to enter into the 
difficult question whether every case of excommunication by the Dai on whatever 
grounds inflicted is a matter of religion. What appears however to be clear is that 
where an excommunication is itself based on religious grounds such as lapse from the 
orthodox religious creed or doctrine (similar to what is considered heresy, apostasy 
or schism under the Canon Law) or breach of some practice considered as an essential 
part of the religion by the Dawoodi Bohras in general, excommunication cannot but 
be held to be for the purpose of maintaining the strength of the religion. It necessa- 
rily follows that the exercise of tlus power of excommunication on religious grounds 
forms part of the management by the community, through its religious head, “ of 
its own affairs in matters of religion . ” The impugned Act makes even such ex- 
communications invalid and takes away the power of the Dai as the head of the 
community to excommunicate even on religious grounds. It, therefore, clearly 
interferes with the right of the Dawoodi Bohra community under clause [b) of 
Article 26 of the Constitution. 

That excommunication of a member of a community will affect many of his 
civil rights is undoubtedly true. This particular religious denomination is possessed 
of properties and the necessary consequence of excommunication will be that the ' 
excommunicated member will lose his rights of enjoyment of such property. It 
might be thought undesirable that the head of a religious community would have 
the power to take away in this manner the civil rights of any person. The right given 
under Article 26 {b) has not however been made subject to preservation of civil 
rights. The express limitation in Article 26 itself is that this right under the several 
clauses of the article will exist subject to public order, morality and health. It has 
been held by this Court in Sri Venkataramana Devaru and others v. The State of Mysore and 
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others'^ that the right iinder Article 26 (J) is subject further to clause (2) of Article 25 
of the Constitution. 

We shall presently consider whether these limitations on the rights of a religious 
community to manage its own affairs in matters of religion can come to the help of 
the impugned Act. It is clear however that apart from these limitations the Consti- 
tution has not imposed any limit on the right of a religious community to manage its 
own affairs in matters of religion. The fact that civil rights of a person is affected 
by the exercise of this fundamental right under Article 26 {b) is therefore of no conse- 
quence. Nor is it possible to say that excomihunication is prejudicial to public order, 
morality and health. 

Though there rvas a statement in paragraph 10 of the respondent’s counter 
affidavit that “ the religious practice, which runs counter to tire public order, mora- 
lity and health must give rvay before the good of the people of the State ”, the learned 
Attorney-General did not advance any argument in support of this plea. 

It remains to consider -whether the impugned Act comes rvithin the sa\dng provi- 
sions embodied in clause (2) of Article 25. The clause is in these -words : — 

“ Nothing in this Article shall affect the operation of any existing law cr prevent the State from 
making any law — 

(a) regulating or restricting any economic, financial, political or other secular activity which 
may be associated with religions practice ; 

(b) providing for social welfare and reform or the thro^\dng open of Hindu religious institutions 
of a public character to all ebtsses ar.d sections of Hindus.” 

Quite clearly, the impugned Act cannot be regarded as a latv regulating or restricting 
any economic, financial, political or other secular acti-vity. Indeed, that was not 
even suggested on behalf of the respondent State. It -tvas faintly suggested hotvever 
that the Act should be considered to be a law “ providing for social welfare and re- 
form ” . The mere fact that certain civil rights which might be lost by members of 
the Da\voodi Bohra community as a result of excommunication even though made on 
religious grounds and that the Act prevents such loss, does not offer sufficient basis 
for a conclusion that it is a law “ providing for social welfare and reform ” . The 
barring of excommunication on grounds other than religious groxmds, say, on the 
breach of some obnoxious social rule or practice might be a measure of social reform 
and a law -which bars such e.xcommunication merely might conceivably come within 
the saving provisions of clause (2) {b) of Article 25. But barring of excommunication 
on religious grounds pure and simple, cannot hotvever be considered to promote 
social welfare and reform and consequently the law in so far as it invalidates ex- 
communication on religious grounds and takes away the DaPs po-iver to impose such 
excommunication cannot reasonably be considered to be a measure of social welfare 
and reform. As the Act invalidates excommunication on any ground ^vhatsoever, 
including religious grounds, it must be held to be in clear violation of the right of the 
Dawoodi Bohra community under Article 26 (A) of the Constitution. 

It is unnecessary to consider tlie other attack on the basis of Article 25 of the 
Constitution. 

Our conclusion is that the Act is void being in -vdolation of Article 26 of the Cons- 
titution. The contrary vie^v taken by the Bombay High Court in Taker Saifuddin v. 
Tyebbhai Moosaji” is not correct. 

We would, therefore, allow the petition, declare the Act to be void and direct 
the issue of a -writ in the nature of mandamus on the respondent, the State of Bombay, 
not to enforce the provisions of the Act. The petitioner ^v•ill get his costs. 

Rajagopala Ayyangar, J. — I agree that the petition should succeed and I generally 
concur in the reasoning of Das Gupta, J., by -winch he has reached this conclusion. 
In view ho^vever, of the importance of tlie case I consider it proper to state in my 
own words the grounds for my concurrence. 

It was not in dispute that the Dawoodi Bohras who form a sub-sect of the Shia 
sect of Muslims is a “ religious denomination ” Mthin the opening ^vo^ds of Article 
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26 of the Constitution. There are a few further matters which were not in contro- 
versy. on the basis of which the contentions urged in support of the petition have to be 
viewed. These might now be briefly stated : 

(1) It was the accepted tenet of the Da^voodi Bohra faith that God always 
had and still has a representative on earth through whom His commands are con- 
veyed to His people. That representative was the Imam. The Dai was the represen- 
tative of the Imam and conveyed God’s message to His people. The powers of the 
Dai were approximated to those of the Imam. When the Imam came out of seclu- 
sion the powers of the Dai would cease. The chain of intercession with the Almighty 
was as follows : The Dai — the Imam — the Holy Prophet — and the one God {See 
Per Marten, in Advocate General of Bombay y. Tusuf alii Ebrahim'^). 

(2) The position and status of the petitioner as the Dai-ul-Mutlaq was not 
contested since the same had been upheld by the Privy Council in the decision repor- 
ted as Hasanali and others v. Mansoorali and others^. 

(3) It was not in dispute that subject to certain limitations and to the obser- 
vance of particular formalities -which were pointed out by the Pri-vy Council in the 
decision just referred to, that the Dai-ul-Mutlaq has the power of excommunication 
and indeed, as observed by Lord Porter in tliat judgment, “ the right of excommuni- 
cation by a Dai-ul-Mutlaq was not so strenuously contested as were the limits within 
which it is confined. ” 

(4) The Dai-ul-Mutlaq was not merely a religious leader — the reHgious head 
of the denomination but was the trustee of the property of the community. 

(5) The previous history of the community shows that excommunicated 
persons were deprived of the exercise of religious rights. It was contended before 
thePri-vy Council that the effect of an excommunication was in the nature merely of 
social ostracism but this tvas rejected and it was held to have a larger effect as involv- 
ing an exclusion from the right to the enjoyment of property dedicated for the benefit 
of the denomination and of worship in places of worship similarly dedicated or set 
apart. 


The validity of Bombay Act XLII of 1949 (which I shall hereafter refer to as 
the impugned Act) has to be judged in the light of these admitted premises. 
Articles 25 and 26 which are urged as violated by the impugned Act run : 

“05. ( I ) Subject to public order, morality and health and to the other provisions of this part, all 
persons are equally entitled to freedom of conscience and the right freely to profess, practice and pro- 
pagate reliaion. 

(2) Nothing in this article shall affect the operation of any existing law or prevent the State 
from making any law — ^ 


(a) regulating or restricring any economic, financial, political or other secular activity which 

may be associated with religious practice ; ‘ 

(b) providing for social welfare and rrform or the throwing open of Hindu religious institutions 
of a public character to all classes and sections of Hindus. 

Explanation !•— The wearing and carrymg of kirpans shall be deemed to be included in thr 
•profession of the Sikh religion, 

. Explanation II. ^In sub-clause (i) of clause (2), the reference to Hindus shall be construed as 
mcludmg a reference to person professmg the Sikh, Jaina or Buddhist religion, and the reference to 
Hindu rehgious institutions shall be construed accordingly, 

theiJ)fshKave”th?righS"’ every religious denomination or any section 


(а) to establish and mamtain institutions for religious and charitable purposes ; 

(б) to manage its own affairs in matters of religion ; . ' 

(c) to own and acquire movable and immovable property ; and 

(d) to administer such property in accordance with law. ” 

I would add that these articles embody the principle of religious toleration that has 
been the characteristic feature of Indian civilization from the start of history, the 
instances and periods when this feature was absent being merely temporary abeira- 

1. 24 Bom. L.R. 1060. ; . - ' P.C. 66. 

2, L.R. 75 1.A. I : at pp. 14-15 A.I.R. 1948 



1 1 ] TAKER sAiFuDDm SAHEB V. STATE OF BOMBAY {Rajcgopda Ayyaiigar, J.). 537 

tions. Besides, they serve to emphasize tlie seeular nature of Indian Democracy 
which the founding fathers, considered should be the very basis of the Constitution. 

I now proceed to the details of the provisions of the impugned Act which are 
stated to infringe the rights guaranteed by these two Articles. The Preamble 
to the impugned Act . recites : 

“ Whereas it has come to the notice of Government that the practice prevailing in certain com- 
snunities of excommunicating its members is often followed in a manner which results in the depriva- 
i'^ron of legitimate rights and privileges of its members ; 

And whereas in keeping witli the spirit of changing times and in the public interest, it is expedient 
40 stop tile practice ; it is hereby enacted as follows : — ” 

'^Section 3 is the operative provision which enacts — 

“ 3. Notwithstanding anything contained in any law, custom or usage for the time being in 
force, to the contrary, no excommunication of a member of any community shall be valid and shall be 
of any effect. ” 

Section 4 penalises any person who does “ any act which amounts to or is in fur- 
therance of the excommunication ” and subjects him to criminal proceedings as 
regards which provision is made in sections 5 and 6. Section 2 contains tivo defi- 
snitions : 

(1) of the word “ community ” which would include the religious denomi- 
nation of Dawoodi^oharas, and 

(2) of “ excommunication ” as meaning: 

“ the expulsion of a person from any community of which he is a member depriving him of 
rights and privileges which are legally enforceable by a suit of civil nature by him or on hb behalf as 
«uci member ; 

Explanation. — For the purposes of thb clause a right legally enforceable by a suit of civil nature 
shall include the right to office or property or to worship in any religious place or a right of burial or 
cremation, notwithstanding the fact that the determination of such right depends entirely on the 
decision of the question as to any religious rites or ceremonies or rule or usage of a coihmunity. " 

The question to consider is whether a law which penalises excomrnunication 
by a religious denomination or by its head whether or not the excommunication 
.be for non-conformity to the basic essentials of the religion of that denomination 
•and effects the nullification of such excommunication as regards the rights of the 
person exconununicated would or would not infringe the rights guaranteed by 
Articles 25 and 26. 

First as to Article 25, as regards clause (i) it was not in dispute that the 
guarantee under it protected not merely freedom to entertain religious beliefs but 
!also acts done in pursuance of that religion, this being made clear by the use of 
.the expression “ praedee of religion No doubt, the right to freedom of conscience 
and the right to profess, practise and propagate religion are all subject to “ public 
•order, morality or health and to the other provisions of this Part ” but it was not 
suggested that (subject to an argument about the matter being a measure of social 
reform) the practice of excommunication offended public order, morality or health 
■or any other part of the Constitution. 

Here is a religious denomination within Article 26. The Dai-ul-Mutlaq is its 
.spiritual leader, the religious head of the denomination and in accordance with 
,the tenets of that denomination he had invested in him the power to excommuni- 
cate dissidents. Pausing here, it is necessary to examine the rational basis of the 
•excommunication of persons who dissent from the fundamental tenets of a" faith. 
The identity of a religious denomination consists in the identity, of its doctrines, 
•creeds and teiicte and these ,arc.,intended to ensure the unity of the faith which its 
.adherents profess and the identity of the religious views arc - the bonds of- the union 



53 ^ • ■ ■. ; .TOT .suptmME cot^ ' ■ ^ ' ■ • ' [*963 


which binds them together as bne community. As Smith B. said in Dill v. Watson,^ 
in a passage quoted by Lord Halsbu'iy in Free Church of Scotland v. 'Overtounf 

“ In the absence of conformity to esscntiak, the denomination would not be an entity cementeA 
into solidity by harmonious uniformity of opinion’, it would be a mere incongruous heap of, as it were, 
'grains of sand, thrown together 'without being united, each' of these intellectual and -isolated grains 
differing from every other, and the whole forming a but nominally xmited while really unconnected 
mass ; fraught with nothing but internal dissimilitude, and mutual and reciprocal contradiction and 
dissension.” . 


A denomination within Article 26 and persons who are members of that denomina- 
tion are under Article 25 entitled to ensure the continuity of the denomination and 
such continuity is possible only by maintaining the bond of religious, discipline 
which would secure the continued -adherence of its members to certain essentials 
like faith, doctrine, tenets and practices. The right to such continued existence 
involves the right to maintain discipline by taking suitable action inter alia of ex- 
communicating those who deny the fundamental basis of the religipm . The conse- 
quences of the exercise of \;hat power vested in the denomination- or in its head — 
a power which is essential for maintaining the existence and unity of the denomina- 
tion must necessarily be the exclusion of the person excommunicated from partici- 
pation .in the religious life of the denomination, which would include the use of 
places of worship or of consecrated places for burial dedicated for the use pf the 
'members of the' denomination and which are vested in the religious head as a trustee 
for the denomination. 


The learned Attorney-General who appeared for the respondent submitted 
three points: (i) Assuming that excommunicatiori was part of the religious practice 
of the denomination, still there was no averment in the petition that the civil results 
flowing from excommunication in the shape of exclusion from the beneficial use 
of deriorhihatipnai property was itself a matter of religion. , In other,: words, there 
was no pleading that the deprivation of the civil rights of a person excommunicated 
was a matter of religion or of religious practice. (2) The “ excommunication ” 
•defined by the Act deals •with rights of a-civil nature as distinguished froih religious 
or- Social ' rights dr obligations and, a law dealing with the civil consequence'.bf a.ii 
excomnaunication .does hot violate the freedom protected by Article 25 or Article 
26 (3) . Even on the basis that the civil consequences of an excomniunication are a 
matter of religion - still it is h measure of social reform and as such the , legislation 
:would be saved by the Words ih Article 25 (2) (b). 

I ani 'uhable to accept any of .tiiesc contentions, as cdrtect.' (i) 'First I do, not 
"agree that the' pleadings do hot suffitiiehf;ly raise the point .thatif excoihmunicatibh 
was part df the “ practice' of a' religion ” the consequences' that'' flo-iv therefrom 
were not also part of the “ practice of religion The position of the 'Dai as the 
religious head .pf the denomination not being disputed and his po>yer to excommuni- 
hate'alsb'-rtdt being in' 'dispute 'and .-it 'also being atikhitted that gl^ceS'of -Worship 
. and 'burial grounds •w.cr’e dediititAd' for-the-use of the iherhbers pf the'dehominatidn>, 
it appears to me jthat’thecoiis'equeiifce 'of the depri-vatidn of the'Use of these p'rdpe'rties 
''by'perstihs'excommuhic'atcdVWquld'bd'ldgic^ and . would' flow from' the drder oT 
hxedhuntinication. ‘.'It .could 'not be 'contested'th'at the corisequence of a valid Ufder 
-df excorhmh'nicatidn was that' the' person 'cxcdThmimicdted Would cease' to ' be 
•entitled tb' the'be'hefitb df the tfi^sts'created'or Founded 'for the- dehpmiriatidh dr to 
•theheiiefi'Gial'usedrienjbyih'cht of denbniina'tidnal property.’, , Ifthe property belongs 
to a community and if a "person by excomih-imicatidn Cea’sed td -be a ’ member 
of that community it is a little difficult. to see how his right to the enjoyment pf the 
•dehomihatioh'al-prdperty cbuld be- diyorded frpm the religious practice whibh .re- 
isulted in his 'ceasing to be 'a 'member of thehOmmunityr 'When once it is edheeded 
-thatthe "right guaranteed by ‘Article- b'gfij'ismbt confined to freedom dfcdnsciehce 
:ih‘ the sehseUfthe right Id -hold a'helief and- tp'gropagate that belief, but includes 
-the -right to .'the practice of religldni'hhe cdrisequerices 'of that‘ practice ; must 'alsd 
ebdar the same coinple^dn htid ' be the Subject ’dpa'-like ^araritee' ' ■ 'f ". ' 
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(2) I shall reserve for later consideration the point about the legislation 
being saved as a matter of social reform under Article 25 (2) {b), and continue to- 
deal with the argument that the impugned enactment was valid since it dealt only 
with the consequences on the civil rights, of persons excommunicated. It has, 
however, to be pointed out that though in, the definition of “ excommunication 
under section 2 {b) of the impugned Act the consequences on the civil rights of 
the excommunicated persons is set out, that is for the purpose of defining an “ ex- 
communication What I desire to point out is that it is not as if the impugned 
enactment saves only the civil consequences of an excommunication not interfering 
with the other consequences of an excommunication falling ^\'ithin the definition^ 
Taking the case of the Dawoodi Bohra community, if the Dai excommunicated a. 
person on the ground of forswearing the basic tenets of that religious community 
the Dai would be committing an offence under section 4, because the consequences- 
according to the law of that religious denomination would be the exclusion from 
civil rights of the excommunicated person.’ The learned Attorney-General is- 
therefore not right in the submission that the Act is concerned only -wath the civil 
rights of the excommunicated person. On the other hand, it would be correct 
to say that the Act is concerned with excommunications which might have religious 
significance but which also operate to deprive persons of their civil rights. 

Article 26 confers on every religions denomination two rights which are relevant 
in the present context, by clause (6) — “ to manage its own affairs in matters of 
religion ” — and by the last clause — clause {d) — “ to administer such property ” 
which the denomination owns or has acqmred {vide clause {c)) “ in accordance 
wth law.” In considering the scope of Ardcle 26 one has to bear in mind two basic 
postulates : First that a religious denomination is possessed of property ^vl•lich is 
dedicated for definite uses and which under Article 26 {d) the religious denomina- 
tion has the right to administer. From this it would follow that subject to any 
law grounded on public order, morality or health the limitations with which Article- 
26 opens, the denomination has -a right, to have the property used for the purposes- 
for which it was dedicated. So far as the present case is concerned, the manage- 
ment of the property and the right and the duty to ensure the proper application 
of that property is admittedly vested in the Dai as the religious head of the denomi- 
nation. Article 26 {d) speaks of the administration of the property being in 
accordance \yith law and the learned Attorney-General suggested that a valid 
law could be enacted which would permit the diversion of those funds to purposes 
which the Legislature in its wisdom thought it fit to. appropriate. I feel whoUy 
unable to accept this argument. A law which provides for or permits the diversion 
of the property for the use of persons,.who have been excluded from the denomina- 
tion would not'be “ a law contemplated by Article 26, (d). Leaving aside for 
the moment the right of excommunicated persons to the enjoyment of property^ 
dedicated for the use of a denomination, let nte take the case of a person who has 
renounced that religioni and 'in' passing.it niight' be observed that even in cases 
of an apostate according to the pririciples governing the Dawoodi Bohra denomina- 
tion there is no ipso ' facto loss of rights, only apostasy is a '.ground for excommunica- 
tion -^vhich however could take place Without service. of notice or an enquir)-'. It 
could not be contended that an apostate would be entitled to the beneficial use of 
property, dedicated to the Dawoodi Bohra cominunity be it the mosque; where 
worship goes'on "or -other types of property like consecrated burial grounds etc.' 
It would be ob-yioiis that if the Dai peimitted the use of the property’by an apostate- 
without excomrnuriicating him he would be corritnitting a dereliction of his duty as 
the supreme head-of the religion— iti fact an act of sacrilege besides being Guilty of 
a breach of trust. ‘’I consider, that it hardly needs any argument to show that if a. 
law permitted or'enjoiried the rise of the pro'perty belonging to the denominatiorr 
by an apostate' it would be a wholly unauthorised diversion -^vhich would be a -viola- 
tion of Article 26, (d) arid also/of Article 26 (e). not to speak, of Article 25 (i). The 
other postulate is' the pdsitiori of the Dai as the head of the religious dcnoriihiation 
and aithe ihedium-'throfigh which ‘spiritu'af grace is brought to the comrnunity and 
tbat this is the central part bf the reli^on as well as''bhe of the principal articles of 
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that faith. Any denial of this position is virtually tantamount to a denial of the 
very foundation of the faith of the religious denomination. , 

' The attack on the constitutionality of the Act has to be judged on the basis of 
these two fundarhental points. The practice of excommunication is of ancient origin. 
History records the existence of that practice from Pagan times and Aeschyles records 
■“ The exclusion from purification with holy water of an offender whose hands were 
defiled with bloodshed ” . Later the Druids are said to have claimed the right of 
•excluding offenders from sacrifice; Such customary exclusions are stated to have 
•obtained in primitive Semitic tribes but it is hardly necessary to deal in detail with'" 
this point, because so far as the Mulsims, and particularly among the religious derip- 
Tuination with which this petition is concerned, enough material has been set out in 
■the judgment of the Privy Council already referred. 

Pausing here, it might be mentioned that excommunication might bear two 
/aspects ; (i) as a punishment for crimes which the religious community justifies 
putting one out of its fold. In this connection it may be pointed out that in a theo- 
•cratic State the punitive aspect of excommunication might get emphasized and might 
almost take the form of a general administration by religious dignitaries of ordinary 
•civil law. But there is another aspect which is of real relevance to the point now 
under consideration. From this point of view excommunication might be defined 
.as the judicial exclusion from the rights and privileges of the religious community to 
whom the offender belongs. Here it is not so much as a punishment that excommu- 
nication is inflicted but is used as a measure of discipline for the maintenance of the 
.integrity of the community, for in the ultimate analysis the binding force which 
holds together a religious community and imparts to it a unity which makes it a 
•denomination is a common faith, common belief and a belief in a common creed, 
•doctrines and dogma. A community has a right to insist that those who claim to be 
within its fold are those who believe in the essentials of its creed and that one who 
•asserts that he is a member of the denomination does not, at least, openly denounce 
the essentials of the creed, for if everyone were at liberty to deny these essentials, the 
•community as a group would soon cease to exist. It is in this sense that it is a matter 
■of the very life of a denomination that it exercises discipline over its members for the 
purpose of preserving unity of faith, at least so far as the basic creed or doctrines are 
•concerned. The impugned enactment by depriving the head of the power and the 
right to excommunicate and penalising the exercise of the power, strikes at the very 
life of the community by rendering it impotent to protect itself against dissidents 
and schismatics. It is thus a violation of the right to practise religion guaranteed 
Tjy Article 25 (i) and is also violative of Article 26 in that it interferes with the rights 
of the Dai as the trustee of the property of the denomination to so administer it as 
to exclude dissidents and excommunicated persons from the beneficial use of 
such property.' 

It is admitted however in the present case that the Dai as the head of the deno* 
mination has vested in him the power, subject to the procedural reejuirements indi- 
•cated.in the judgment of the Privy Council, to excommunicate such of the members 
of the community as do not adhere to the basic essentials of the faith and in particular ^ 
those who repudiate him as the head of the denomination and as a medium through 
which the community derives, spiritual satisfaction or efficiency mediately from the 
•God-head . It might be that if the enactment had confined itself to' dealing with 
. excommunication as a punishment for secular offences merely and not as an instru- 
ment for. the self preservation of a religious denomination the position would have 
Ijeen different and in such an event the question as to ^vhether Articles 25 and 26 
would be sufficient to render such Ic^slation unconstitutional might require serious 
•Consideration. That is not the position here. The Act is not confined in its opera- 
tion to the eventualities just now mentioned but even excommunication with a view 
to the preservation of the identity of the community and to prevent w'hat might be a 
schism; in the denomination is also brought yrithin the mischief of the enactment. It 
is not possible, in the definition of excommunication which , the . Act . carries, to 
lead do^.the Act so as to confine excommunication as a punishment of offcncei 
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which are unrelated to the practice of the religion which do not touch and concern 
the very existence of the faith of the denomination as such. Such an exclusion cannot, 
be achieved except by re-writing the section. 

The next question is whether the impugned enactment could be sustained as a. 
measure of social welfare and reform under Article 25 (2) {b). The learned Attorney 
General is, no doubt, right in his submission that on the decision of this Court in the 
Mulki Temple case — Venkataramana Devartt v. State of Mysore'^ the right guaranteed 
under Article 26 (b] is subject to a law protected by Article 25 (2) (6). The question 
then before the Court related to the validity of a law which thre^v• open all public 
temples, even those belonging to “ a religious denomination ” to “ every community 
of Hindus including ‘ untouchables ’ ” and it was held that, notwithstanding thatr 
the exclusion of these communities from worship in such a temple was an essential 
part of the “ practice of religion ” of the denomination, the constitutionality of the- 
law was saved by the second part of the provision in Article 26 (2) (b) reading ; “ the- 
throwing open of Hindu religious institutions of a public character to all classes and, 
sections of Hindus ” . The learned Attorney-General sought support from this 
ruling for the proposition that Article 25 (2) (b) coiild be invoked to protect the 
validity of a law which rvas “ a messure of social welfare and reform ” notwithstand- 
ing that it involved an abrogation of the whole or part of the essentials of a religious 
belief or of a religious practice. I feel unable to accept the deduction 'as flowing 
from the Mulki Temple caseA That decision proceeded on two bases; (i) As 
regards the position of “untouchables”. Article 17 had made express provision 
stating : 

‘ Untouchability ’ is abolished and its practice in any form is forbidden. The enforcement of 
any disability arising out of ‘ Untouchability ’ shall he an offence punishable in accordance svith law.” 

and that had to be recognised as a limitation on the rights of religious denominations 
however basic and essential the practice of the exclusion, of untouchables might be- 
in its tenets or creed. (2) There was a special saving as regards laws providing for 
“ throwing open of public Hindu Religious Institutions to all classes and sections of 
Hindus ” in Article 25 (2) (b), and effect had to be given to the wide language in 
which this provision was couched. In the face of the language used, no distinction 
could be drawn between beliefs that were basic to a religion, or religious practices 
that were considered to be essential by a religious sect, on the one hand, and on the 
other beliefs and practices that did not’ form the core of a religion or of the practices 
of that religion. The phraseology employed cut across and effaced these distinc- 
tions. 

But very different considerations arise when one has to deal with legislation 
which is claimed to be merely a measure “ providing for social welfare and reform ” . 
To start with, it has to be admitted that this phrase is, as contrasted with the second 
portion of Article 25 (2) (b), far from precise and is flexible in its content. In this ■■ 
connection it has to be borne in mind that limitations imposed on religious practices 
on the ground of public order, morality or health have already been saved by the 
opening words of Article 25 (i) and the saving would cover beliefs and practices- 
even though considered essential or vital by those professing the religion. ■ I consider- 
that in the context in which the phrase coccurs, it is intended to save the validity only 
of those laws which do not invade the basic and essential practices of religion which 
are guaranteed by the operative portion of Article 25 (i) for two reasons : (i) To 
read the saving as covering even the basic essential practices of religion, would in 
effect nullify'and render meaningless the entire guarantee of rcligous freedoin — a. 
freedom not merely to profess, but to practice religion, for very few pieces of le^sla- 
tion for abrogating religious practices could fail to be subsumed under the caption of 
“ a provision for social welfare or reform ” . (2) If the phrase just quoted was 

intended to have such a wide operation as cutting at even the essentials ^aranteed 
by Article 25 (i), there would have been no need for the special provision as to 
“ throwing open of Hindu religious institutions ” to all classes and sections of Hindus-. 


]. (1958) S.C.R. 895: (1958) S.G.J. 38: 
(1958)A An.W.R. (S.C.) 109 : (1958) 1 M.L.J. 
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since the legislation contemplated by this provision would be par excellence one;of 
social reform. , • ' ; > ' 

in my view by the phrase “ laws providing for' social welfare and reform'”' it 
was not intended to enable the Legislature to . “reform” a religion, out of existence 
or identity. Article, 25 (2) (a) having provided for legislation, dealing \vith “ econo- 
mic, financial, political or secular activity which may : be associated with religious 
practices the succeeding clause proceeds to deal with other activities of religious 
groups and. these also must be those which are associdted viith. religion. Just as the 
activities referred to in Article 25 (2) (a) are obviously not of the essence of the reli- 
gion, similarly the saving in Article 25 (2) {b) is not intended- to cover the basic 
«isentials of.the creed of a religion which is protected by Article 25 (1). 

Coming back to. the facts of the present petition, the position of the Dai-id'- 
Mutlaq, is an essential part of the creed of the Dawoodi Bohra sect. Faith in his 
spiritual mission and in the efficacy of his ministration is one of the bonds that hold 
the community together as a unit. The power of excommunication is vested in him 
for the purpose of enforcing discipline and keep the denomination together as an 
entity. The purity of the felloivship is secured by the removal of persons who had 
Tendered themselves unfit and unsuitable for membership of the sect. The power 
of excommunication for the purpose of ensuring the preservation of the community, 
has therefore a prime significance in the religious life of every member of the group. 
A legislation which penalises this power even when exercised for the purpose above- 
indicated cannot be sustained as a measure of social welfare or social reform without 
eviscerating the guarantee under Article 25 (i) and rendering the protection illusoiy'. 

In my view the petitioner is entitled to the relief that he seeks and the petition 
will accordingly be allowed. 

Order of the Court. — In accordance with the majority view of this Court, 
the petition is allowed. The petitioner is entitled to his costs. 

TC.L.B. Petition allowed. 
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Present: — ^B.P. Sinha, Chief Justice P.B. Gajendragadkar, K.N. Wanchoo, 
K. C. Das Gupta and J.C. Shah, JJ. 

Pfizer Private Limited, Bombay . . Appellant* 

V. 

The Workmen - . . Respondent. 

Industrial Disputes — Holidays — Holidays declared under the Negotiable Instnimenls Act — If applicable 
■to commercial establishments. 

The holidays declared under the Negotiable Instruments Act are usually applicable to Govem- 
jnent. institutions only and they have certain financial and statutory implications envisaged by the 
Act itself. The commercial establishments and factories do not usually adopt these holidays and so, 
-it would not be reasonable to insist that the employer is bound to grant holidays as sanctioned by the 
.Negotiable Instruments Act. 

Appeals by Special Leave from the Atvard dated the 9th June, 1962, of the 
■Industrial Tribunal, Maharashtra in Reference (IT) No. 16 of 1962. 

M.C. Setalodd, Attorney-General for India and C.K. Daphtary, Solicitor-General 
of India {J.B. Dadachanji, O.C. Mathur and Ravinder jYarain, Advocates of 
Mjs.J.B. Dadachanji & Co. with them), for Appellant (In G.A. No. 625 of 1962). . 
:and Respondent No. i (In G.A. No. 626 of 1962). 

K. T. Sale, Madan G. Phadnis and Jatiardan Slianna, Advocates, for Respondent 
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The Judgment of the Court was delivered by 

Gajendragadkar, J . — ^Two iterris.of dispute between the appellant Pfizer Private 
itd., and the respondents, its employees, were referred for adjudication to the 

*Civil Appeals Nos. 625 and 626'of 1962. 
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Industrial Tribunal, Bombay, by the Government of Maharashtra under sections 
lo (i) {d) and 12 (5) of the Industrial Disputes Act, 1947 on 22nd January, 1962J 
Both these items arose out’ of the proposed changes which the, appellant wanted 
to make in the terms of employment governing the service of the respondents. The 
appellant proposed to reduce the existing paid holidays to 8 instead of 27 to which 
the respondents were entitled because so long, the appellant has been giving to 
its employees the benefit of public hohdays as declared 'under' the Negotibable 
Instruments Act. This was the first item of dispute be'Uveen the parties.' The 
second item of dispute was' iii regard to re-fixation of the hours of work. The ap- 
pellant desired to introduce three shifts in most of its departments and acco'rdingly 
it had given a notice of change under section 9-A of the Industrial Disputes Act. 
Both these proposed changes were resisted by the respondents. The Tribunal 
has rejected the appellant’s case for the introduction of three shifts in its factory 
and this part of the award is challenged by -the appellant by its Appeal No. 625 
of 1962. In regard to the appellant’s claim for reducing the paid holidays, the 
Tribunal has substantially accepted tlie appellant’s case -and has directed thkt 
the holidays should be reduced to 10 every year. It has directed the appellant to 
fix these holidays in consultation with the respondents. It has also added that in 
view of the fact that a substantial reduction was being made in the number of paid 
holidays, the appellant should give the respondents an additional increment in 
their grade with eflTect from ist August, 1962. This increment would be in addi- 
tion to the normal increment which may become due on or after ist August, 
1962. This part of the award reducing the number of holidays is challenged by the 
respondents by their Appeal No. 626 of 1962. Both the appeals have been brought 
before this Court by Special Leave. . 

The appellant is a Company incorporated under the Indian Companies Act, 
1913. It has its registered office at Bornbay and it runs a factory in which it manu- 
factures life saving drugs, such as anti-bioticsand anti-tubercular drugs', and vitamin 
products. The appellant’s factory was working a multiplicity of sluffs with diffe- 
rent times. It, however, fornid that this wo'rking did not fully utilise the machinery 
installed in the factory. The utilisation of the raw product received by the appel- 
lant’s factory in Bombay froin its factory at Chandigarh was also not satisfactory 
and as a' result of inadequate production, the appellant was not able to meet ade- 
quately the demand for its products from the market. That is why the appellant 
came to the conclusion that there was need to introduce three shifts in order to have 
extensive production of better quality products. The appellant felt that if it was 
able to produce its products on a much larger scale,' it would be able to undertake 
export of the said products, and in any eyent, larger production would enable the 
appellant to meet its competitors in the trade. - Besides, the preparation of the well- 
known anti- tubercular drug ‘ Para Amino Salicylic Acid ’ (P.A.S.) which the 
appellant had developed in its research laboratory after carrying out laboratory and 
pilot plant experiments in 1960-61, needed the working of ffie relevant section on a 
three-shift basis because its production Wcis a continuous process and. as a result 
of the investigation made by its expert, the appellant came to the conclusion that 
the quality of the product would be very much improved if the section working in 
the production of the said drug was to work continuously. That was an addi- 
tional reason why the appellant wanted to -introduce 3 shifts in its factory. It 
thought that if the chemical and pharmaceutical departments were to work in three 
shifts, the other subsidiary sections would also have to work in three shifts in order 
to cope with the production. That, in brief, is the basis on which tire appellant 
wanted to introduce three' shifts' in its factory ; and so, it gave notice of change 
to the respondents, and after' the conciliation efforts failed, it moved the Mahara- 
shtra Government to refer these disputes to the Industrial Tribunal for its ^adjudi- 
cation. ' 

The demand for three sliifts rvas stoutly resisted by tire respondents. They 
urged that for several years past, in' the appellant’s factory the respondents- have 
received the benefit of 5-days week and that has now become a - term of their 
employment : the introduction of three shifts rvoul'd inevitably convert the 5-days 
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into a 6-days week, and that would be a retrograde step, highly prejudicial to the 
interests of the employees. They conceded that in case: the needs of the factory 
required, they would be willing to work on two Saturdays every inonth, provided 
they were paid proper over-time wages for that work ; but they disputed the ap- 
pellant’s claim that there was a case for introducing such a drastic change as three 
shifts. Besides, the respondents contended that the inevitable consequence of the 
three shifts would be addition to the work-load of the respondents, and according 
to them, the proposal made by theappellant in that behalf was a complete departure 
from the pattern prevailing in the pharmaceutical industry in the regicn. The 
respondents also disputed the appellant’s claim that the production of P.A.S. was 
a continuous process. They were, however, prepared to agree that all the manu- 
facturing departments should be run on a two shift basis, avoiding the third shift 
altogether with suitable adjustments in time. 

The Tribunal considered the documentary and oral evidence adduced by 
the parties before it in support of their respective contentions and held that the 
appellant had not made out a case for the introduction of three shifts. It found 
that the effect of the doemnentary evidence produced was to show that the pharma- 
ceuticar factories in Greater Bombay worked one, and in some cases, two shifts, 
though in a few cases, there were three shifts only in the section manufacturing 
cheihicals and not pharmaceuticals. It agreed that the departments like Watch and 
Ward and' maintenance were, in some companies, working three shifts, but that 
was so even in' the appellant’s factory. The Tribunal also held thht the working 
arrangemeiit which would result from tlie introduction of three shifts would not 
only be inconvenient to the bluk of the employees, but would involve the abolition 
of the 5-days week system, and it thought that, on principle, compelling the eih- 
ployees to work at night would be prejudicial to their interests and may not even 
help the production of better quality product. In regard to the appellant’s claim 
that the production of P.A.S. involved a continuous process, the Tribunal observed 
that the evidence produced by the appellant did not show that in the present state 
of manufacture by it of P.A.S. it would be convenient to have three shifts so that 
the product can be produced according to specifications without too many rejections. 
In fact, the Tribunal was not satisfied that the production of this drug required 
continuous working in 3 shifts. On these findings, the Tribunal rejected the ap- 
pellant’s case for the mtroduction of 3 shifts. In rejecting this claim, the Tribunal 
observed that in order to give some relief to the appellant and to enable it to pro- 
duce its^ product in larger quantity, it was reduting the number' of holidays ; and 
that being so, there was hardly any case for increasing the working hours. 

It, however, appears that while the dispute was pending before the Tribunal, 
an' interim arrangement was allowed by it in regard to three shifts in' the P.A.S. 
department. ^ Under this arrangement, the appellant was authorised to introduce 
a third shift: in that department and rotate up to two employees now engaged in 
the other shifts in the night shift. In its award, the Tribunal has ordered that 
this interim, arrangement should continue for a year after the award becomes en- 
forceable and .then the question may be considered. It has also ordered that the 
two workers who will work in the night shift by rotation should be paid at 10 per- 
cent, over their basic wages and dearness allowance for the days on which they 
are required to work in the third shift. 

Then as to the holidays, the Tribunal took the vie^v that the number of holidays 
imder the Negotiable Instruments Act which the appellant was allowing to its 
employees was unreasonably lugh. It compared holidays allowed by other con- 
cerns and canie to the conclusion that 10 days’ holidays in a year would be rea- 
sonable and just. In the result, the appellant’s claim for. reduction of holidays 
succeeded, while its claim in regard to the introduction of 3 shifts failed. 

. Before dealing with the. points raised by the parties in these appeals it would 
'.be convenient to indicate the present working arrangements in the factory of the 
appellant and the changes which would be introduced in the said working arrange- 
ments if three shifts are allowed. The factory, of the appellant employs 821 work- 


II] PFIZER PRIVATE LTD. V. WORKMEN (Gojendragadkar, J.), 545. 

235 of whom are girl employees ; and since section 66 (i) (b) of the Factories- 
Act prohibits the employment of women in any factory, except between the hours- 
of 6 A.M. and 7 p.m.^ the problem posed by the proposal to introduce . three shifts 
involves the rotation in the 3 shifts only of male workmen and that is a factor 
Avhich has to be borne in mind in dealing with the present dispute. 

The statement filed by the appellant (Exhibit C-i) shows that there are four 
departments m ihe appellant’s factory. The first department which works 6-day 
week on a three-shift basis deals with P.A.S., Watch and Ward, Maintenance and 
Hydrazine. Each of the three shifts is spread over 8 hours; there is a lunch break 
for half an hour and there are two tea lireaks of ten minutes each. These breaks 
are common in all the departments of the factory. The actual working time in 
the first department is 7 hours 1 0 minutes per day which means 43 hours per ^veek. 
The total number of employees in this department is 125. The P.A.S. section oF 
this department, for instance, works in 3 shifts : 07.00-15.00, 15.00-23.00,23.00- 
07.00, and in these 3 shifts, the number of workmen employed is 10,8, and 2 
respectively. 

The second department works 5 days in a week on a one-shift basis. The 
actual working time in this department is 8-25 hours per day which means 42-5 hours 
per week. This department is concerned with the production of ointment, mixing, 
injection, orals, INA, INAH, protinex and protin Hydrolisate. The last two- 
departments of this department work 5 days in a week. The total number of em- 
ployees in this department is 75 out of whom 18 are girls and 57 are boys. 

The third department which works 5 days in a week on a 2-shift basis, deals 
with packing, filling washing, tablet and capsules. The actual working time in 
this department is 8-25 hours per day which totals up to 42-5 hours per week. The 
two shifts are between 08.00-1 7.15 and 21 .45-07.00. The total number of employees, 
in this department in the day shift is 339, out of whom 134 are boys and 205 are 
girls, whereas the total number of employees in the night shift is 1 1 7 boys. 

The fourth department which works 5 days in a \veek on one shift basis consists, 
of research and development, quality control, factory office, stores and despated 
godown. Its actual working time is 8-25 hours per day which means 42-05 hours 
per ^veek. The total number of employees in this department is 165, 14 of whom 
are girls and 151 are boys. 

No'w, as a result of the 3 shifts which the appellant proposes to introduce 
by its notice of change, there would be substantial change in the working arrange- 
ments in Groups II and III. There would be no change in shift working hours 
or work spread over in the first department. It may be that the number of its- 
employees may increase. After 3 shifts are introduced, the second and third depart- 
ments would be combined for the purpose of rotating the male workmen in the 
night shift. The timings for the three shifts which are proposed for these two- 
departments combined are 7-Q0 a.m. to 3-20 p.m., 3.20 p.m. to 11-20 p.m. and 1 1-20 
p.M. to 7-20 A.M. The break for lunch and the break for two teas will continue. 
The result of the introduction of the 3 shifts would be, the working hours -will in- 
crease by I J, the net increase in the working timings being 55 minutes, per week. 
As soon as the 3 shifts are introduced, the appellant expects that those working in_ 
the existing first shift would be placed in the new first shift and those working at 
present on the night shift will be placed on the' second shift. The appellant pro- 
poses to increase the number of its employees in the second sltift which it could 
not do at present because of difficulties in rotation. In the night shift about go- 
to 50 employees would be engaged and night shift work ^vould be rotated among 
the male employees with greater frequency. This, of course, Mil mean the em- 
ployment of some additional hands which the appellant proposes to do. In regard 
to the fourth department, the present timings of 8-00 a.m. to 5-15 p.m. would be 
changed to g-oo a.m. to 5-00 p.m. 6 days per week. This would result in increase in 
working hours by i J the net increase in working timings being 55 minutes per ^veek. 
That is the nature of the working arrangements which ^vould evolve on the introduc- 
tion of the 3 sltift system in the appellant’s factory. The week is-ill cease to be 5-day 
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■week blit will become G-day week, arid the working hours will increase by i^,' 
the net increase in- working timings being 55 minutes.' per week. 

In dealing ■with the merits bf the dispute in tlie pfeserit appeals, it is essential 
to bear in mind that in the face of the present national ernergency, the complexion 
of the problem has completely changed. The whole ecorioriay of the country is 
now being put on a war basis and inevitably, industrial production mut be geared 
up to meet the requirements of the nation. There- can be no doubt that at present, 
capital, labour and industrial adjudication alike must be sensitive, and responsive, 
to the paramount requirement of the community wdiich is faced with a grave danger, 
so, all legitiinate efforts made by the employer to produce more and more of the 
goods required for the community must receive the co-operation of the employees — 
of course, on reasonable terms. Both the learned Attorney-General and Mr. Sule 
conceded that at the time when this Court is dealing with the problem raised by 
these appeals, it would be necessary to decide the issues in the light of the peremptory 
and paramount requirement of the Nation at this hour. There can be little doubt 
that if the Tribunal had been dealing with the present dispute at this lime, it would 
have adopted an entirely different approach. 

The main, argument on which Mr. Sule has relied and which has found favour 
with the Tribunal is based on the pattern of industrial employm'ent in pharmaceu- 
tical industry in the region of Bombay. We would, therefore, very briefly, refer 
to this pattern. It is well-known that under section 51 of the Factories Act, no 
adult worker shall be required or allowed to work in a factory for more than 48 
hours in any week, and under section 59, where a worker works in a factory for more 
than 9 hours in any day or for more than 48 hours in any week, he shall be entitled 
to .overtime payment as prescribed by the said section. Mr. Sule made a grievance 
of the fact that by introducing 3 shifts, the appellant would be substantially denying 
the -respondents the overtime wages' to which they would be entitled if they were 
called upon to work on Saturdays under the present arrangements. Tliis grievance 
is, however, not well-founded because it appears from the record that the appellant 
was willing to pay for night work and was prepared to consider extra payment for 
third shift, but the respondents were not agreeable to consider that proposal be- 
cause they %vere, on principle, opposed to the introduction of three shifts. Indeed, 
the learned Attorney-General has stated before us that in case we allow the 
appellant to introduce three shifts, the appellant is willing to go before the Tribunal 
and obtain its decision on the question as to the additional payment which should 
be made to the employees consequent upon the introduction of 3 shifts. Therefore, 
the grievance that the respondents would be wholly denied the overtime wages to 
which they would be entitled under the present arrangements loses much of its 
validity. We have already noticed that the maximum working hours under the 
present system in the factory of the appellant is 43 week and it ranges between 
42-05 to 43 hours and in no case, can the tvorking hours be increased beyond 48. 
In fact, as we have already set out, according to the plan which the appellant wants 
to introduce, there would be an additional load of i ^working hours, the net 
additional working load being of the order of 55 minutes per week. In considering 
the question about the pattern of working arrangements in the pharmaceutical 
industry in the region, these facts cannot be ignored. 

The statement (Exhibit C-io) filed by the appellant to show that in certain 
pharmaceutical concerns three shifts are working, refers to 15 industries. The 
respondents made cbimnents on the said statement and challenged some of the 
assumptions made by the appellant in that behalf. Mr. Sule has placed before us a 
typed statement showing the actual position in respect of those 15. factories. It 
appears that in most of these factories, security and maintenance departments 
work. three shifts. In Sandoz India Ltd., Tirana, the pharma plant works 3 shifts. 
Similarly, in.Raptakes Brott & Co. Pvt. Ltd., the Dextrone Maltose section works 3 
shifts. In Merck Sharp & Dohme of India Ltd., .Chemical manufacturins: process 
goes on under 3 shifts. Similarly, in Parke Davis India Ltd.,. GhemicafProduct 
Operators rvork 3 shifts besides boiler serang, watchmen and electricians. Sarabhai 
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'^hemicals, Baroda, have some departments working 3 shifts. Alembic, Baroda, 
have some departments working 3 shifts. Hindusthan Anti-biotic, Poona, have 
:some departments^ working 3 shifts. Glaxo, Thana, works 3 shifts: Lederlo, Bulsar. 
works 3 shifts. It is true that the Tribunal ivas not prepared to consider any concerns 
situated outside Greater Bombay, but in dealing with the larger issue as to w'hether 
It would be permissible to introduce 3 shifts^at least in respect of the chemical sec- 
tions of the pharmaceutical industry, the Tribunal should not have adopted the 
rigid attitude. Therefore, on the material placed before us, it is clear that the che- 
mical sections of the pharmaceutical factories do work 3 shifts and this w'ould have a 
direct bearing on the appellant's case in regard to the P.A.S. section of its factory. 
Besides, as we have already observed, in dealing with the question about 3 shifts 
^vhich would, inevitably lead to more production, the background of the imperative 
necessity of today cannot at all be ignored. 

Let us then consider whether the Tribunal was right in holding that the 
production of P.A.S. does not involve a continuous process. On this point, the 
^appellant led the evidence of Dr.Joshi who isM.Sc. andPh.D in Organic Chemistry'^ 

’ of the Bombay University. He joined the appellant’s service as a Research Chemist 
™ t957 and has been placed in charge, of the appellant’s Research Laboratory since 
^ 959 * . ^ti his affidavit, he stated that the P.A.S. was put on commercial production 
basis in January, 1962, and he found by experience that out of the total January^ 
production of 2,770 Kg. as much as 1,795 ^g- 65 per cent, was rejected 

by the Quality Control Laboratory. The rejection was mainly due to higher 
M.A.P. (Meta Amino Phenol) content. This large percentage of rejection raised a 
problem for the appellant, and so, Dr.Joshi was deputed to investigate into the cause 
of bad quality of P.A.S. Having conducted several test runs in the laboratory^ 
Dr. Joshi came to the conclusion that the M.A.P. content could be lowered within 
tolerable limits to pass U.S.P. XVI specifications only if the operations after the 
purification stage w'ere made continuous and carried out in shortest possible tim^. 
Dr. Joshi stated that he confirmed his conclusion by actually’ implementing his 
findings on the main plant itself. 

According to Dr. Joshi, the operation leading to the production of P.A.S* 
•consists of elevenitems. The 6th item is purification. After the purification process 
is over, begins precipitation which takes one hour; it is follow'ed by centrifuging and 
washing digging of centrifuge which takes 6-30 hours. Then follows wet millingwhich 
accounts for 1.30 hours. That brings in vacuum dryer including charging and 
discharging and this lengthy’ process takes g hours ; and the last process is dry milling 
and packing which means 2 hours. Dr. Joshi is of the opinion that the six processes 
'beginning with precipitation must be treated continuously iii order to improve the 
quality of P.A.S., and since they take 20 hours, three shifts are inevitable. 

Dr. Joshi was cross-examined by' Mr. Sule for the respondents, and Mr. Sule 
very strongly’ relied on Dr. Joshi’s statement that if aquaeous solutions of P.A.S. are 
kept below 30 degrees centigrade, it will stop deterioration. We do not see how this 
statement can materially affect the main point made by Dr. Joshi that the relevant 
■processes beginning with precipitation which take 20 hours must be continuously 
attended to. It is true that the respondents attempted to contradict Dr. Joshi’s 
statement by’ examining Mr. Pillai who was working in the P.A.S. department 
under Mr. Moeller. But Mr. Pillai is obviously not a technical man and it would be 
futile to suggest that the statements made by him should be preferred to those made 
'by Dr.Joshi. Besides, it is significant that when he was cross-examined, he virtually 
conceded that the six important processes would take at least 181/2 hours and that 
itself would make it necessary to introduce three shifts. In this connection, we 
ought to add that the statements made by’ Dr. Joshi in regard to the time occupied 
'by each process are supported by the contemporaneous ‘record kept by the laboratory 
workers. This record rvas produced by Dr. Joshi and it rvas shown to Mr. Pillai 
yvho virtually refused to look at it. Therefore, in our opinion, the Tribunal ■ivas in 
•error in holding that Dr. Joshi’s evidence did not establish the appellant’s case that 
-the process of producing P.A.S. is a continuous process and in order to improve its 
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quality and to avoid rejection of a large percentage of the product it is necessary 
that three shifts must be introduced in the section dealing with it. Infact, the finding 
made by the Tribunal in this behalf shows that the Tribm^al'did not really consider 
seriously the value of Dr. Joshi’s evidence and was prepared to accept Mr. Pillai’s 
statements though they are plainly partisan statements made, by a person without 
any technical knowledge. Therefore, there can be no doubt whatever that the- 
appellant is entitled to start 3 shifts in the P.A.S. section and produce P.A.S. in 
larger quantities and of a better quality. 

That takes us to the question as to whether the other departments in the factory- 
should also be allowed to work 3 shifts. Now the pharmaceutical section of the 
department which produces ointments, injections and other pharmaceutical products 
is at present working on a 1 shift basis. But the evidence given by Mr. Treharne, who- 
is the Director of the appellant Company, makes out a strong case for working this 
department in 3 shifts. He has stated that the appellant has a factory at Chandigarh, 
and the total production of that factory is available for processing into finished goods 
in the Bombay factory and when it is so processed into finished goods, it becomes 
available for bulk sale to other pharmaceutical units in India. Mr. Treharne swore 
that the appellant was not in a position to utilise all the production of the Chandigarh 
factory because the production capacity of the Bombay factory was unable to cope 
with the bulk supplied from Chandigarh. At Chandigarh, there are no sufficient 
production facilities, and, besides, it is a different type of manufacturing unit. Thus, 
the material available to the appellant’s factory in Bombay from its sister factory' in 
Chandigarh cannot be promptly dealt with, because the pharmaceutical section is 
working only in one shift. 

Mr. Treharne has also stated that a large number of orders are outstanding 
because the production capacity in Bombay is not adequate ; and that means that 
the appellant is continually losing business through its lack of production facility and 
is unable to meet the demand of needy patients. This factor also adversely affects 
the appellant’s position vis-a-vis its competitors ; and the witness added that the 
appellant sometimes finds that it is unable to quote for substantial Government and 
hospital tenders. Under these circumstances, particularly at the present time when 
the need for production of beneficient drugs is so great, it is difficult to resist the 
appellant’s claim that it should be allowed to introduce 3 shifts in order to produce 
more drugs and thus meet the requirements of the community. If the two depart- 
ments are allowed to work 3 shifts, it would not be reasonable to hold that the 
department dealing in packing, filling, washing, tablet and capsules should not keep 
pace. The activities of these departments arc integrated, and if the object in allowing 
the appellant to start 3 shifts in its manufacturing departments, both chemical and 
pharmaceutical, is to encourage and enable it to produce more gbods, then that object 
would be assisted if the subsidiary department is also allowed to work 3 shifts. There- 
fore,, we are inclined to take the view that the claim of the appellant to introduce 3 
shifts cannot to day, be rejected. 

There are, however, some other considerations which have to be taken iiito 
account before we reach a final decision in the matter. Mr.Sule has strenuously- 
urged that the 5-day week and rest at night which are guaranteed to the respondents 
under the present service conditions prevailingin theappellant’s factory, are benefits 
■svhich the respondents value vei-y much, and he contends that it would be a retro- 
grade step to allow the appellant to make it 6-day week and to compel some of the 
respondents to work at night. There can be no doubt that industrial employees 
are entitled to look forward to a 5-day week and work only by day.. Two days rest 
at the end of every week would afford adequate opportunities to the employees to- 
take part in cultural and recreational activities and woiild tend to make their work 
for the remaining 5 days more satisfactory and efficient. ' Similarly, working at night 
may, on theoretical grounds, not be desirable. But these are goals which may be 
.reached after we attain, an adequately high level in our national economy and indus- 
trial development. In the context of^ today, it would be unreasonable to approach; 
this problem in a purely doctrinaire spirit; if, to day, an employer desires to produce- 
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more goods which would meet the requirements of the community and is prepared 
to compensate the employees for the additional work involved in the process industrial 
adjudication would be reluctant to discourage the employer and would assist both 
eapital and labour to devise ways to co-operate with each other and produce more. 
Therefore, the academic arguments urged by Mr. Sule cannot be treated as effective 
for the purpose of deciding the present appeals. 

On the question of employment of industrial labour at night, rival ^-ie\vs, are 
expressed. Mr. Sule has relied upon the observations made by Watkins and Dodd ^ 
where the learned authors have criticised night work. “ Night work ” , the)" obser- 
ved, 

“Cannot be regarded as desirable, either from the point of view of the employer Or of the 

■wage earner. It is uneconomical u-., less overhead costs are annually heavy Then, it must 

be remembered that it is distinctly imphysiological to turn the night into day and deprive the body 
of the beneficial effects of sun-shine. The human organism_ revolts against this proc^ure. Added 
to artificial lighting are reversed and unnatural times as eating, resting and sleeping. Much of the 
inferiority of night work car. doubtless be traced to the failure of the workers to secure proper rest 
and sleep by day.” 

In fact, it is on this passage that the Tribunal strongly relied in rejecting the 
appellant’s case. 

On the other hand, the learned Attorney-General has referred us to the obseiwa- 
tions made on this subject in an objective and fair manner in the Encyclopaedia of 
the Social Sciences (Vol. IV). Dealing with the problem of continuous industry, 
it is observed that the term ‘ continuous industr)' ’ is used to characterise an industry 
in which the operations are carried on day and night, without interruption, over 
extended periods and in which the necessary labour is applied in a sequence of shifts. 
Several factors are then set out which justify the continuous working of industrial 
factories. Amongst them, reference is made to the seasonal characteristics of the 
industry ; customary consumer’s demand involving continuous, uninterrupted 
production or service, as in public utilities transportation, hotels, baking, newspapers; 
the desire in a competitive industry to take advantage of a peak of variable for a 
product as in the textile industry ; the desire for full utilisation of special investments 
in plant and equipment before obsolescence of product or of facilities ; national 
emergency, as the urgent needs of war ; a force not yet actual but emerging the belief 
that the social burden of labour can be alleviated by continuous utilisation of equip- 
ment accompanied by a distribution ofthc attendant labour among workers organised 
■ in shifts. The authors no doubt recognised that the assumption created by industrial 
and social customs is that the group working during the day-light hours is the normal 
one and that the others are abnormal. A better intelligence and skill in labour and 
supervison gravitate towards the day shift arid are accompanied by a better emo- 
tional attitude towards goals and methods. Furthermore, studies of night work 
indicate that usually a worker produces less in a night than a day shift, although it is 
not yet clear whether this is because of inherent physiological and psychological 
factors or because the worker who labours at night yields to the temptation of activi- 
ties during the day which preclude the securing of normal rest. It is then stated 
that the principal method of achieving equivalence of shifts is by establishing condi- 
tions of night work fully equivalent to those of^y work and by such a thorough- 
going establishment of standards of skill, materials, facilities, processes, methods, 
qualities and quantities as to permit measurements, specifications and comparisons 
of performance. Considering the question as to the direction-in which the progress 
would be made in this matter, the writers say that the* direction of progress is not 
entirely clear It is probable that night work will decrease in those industries in 
which It is not compelled by inherent technical conditions, for recognition of a pro- 
blem of economic balance among industries as well as of the relatively lesser producti- 
■ ■ work is causing the economic advantage of continuous operating to be 
On the other hand, it is conceivable that industry may discover how 
light work more effectively and eliminate factors now unfavourable to 
i^nagemcnt, and sociep" may decide that the social disutility of such 

■ 1. 'Management of Labour Relations, 1st Ed., page 523, 
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ithe appellant’s case for the introduction of the 3rd shift or for the addition in working 
hours and he argues that if we allow the introduction of the 3rd shift, there would 
be no j’ustificafiori for confirming the award made by the Tribunal in respect of 
liolidays. There is some force in this latter contention. It is true that the Tribunal 
made a drastic reduction in the number' of holidays partly because he refused the 
appellant permission to add to the working hours. 

In dealing with the question of paid holidays, it may be relevant to remember 
that the holidays declared under the Negotiable Instruments Act are usually appli- 
cable to Governrnent institutions only and they have certain financial and statu tory'* 
implications envisaged by the Act itself. The commercial establishments and 
factories do not usually adopt these holidays and so, it would not be reasonable, to 
insist that the appellaiit is bound to grant holidays as sanctioned by the Negotiable 
Instruments Act. Besides, it is now generally accepted that there are too many'^ 
public holidays in our country' and that when the need for industrial production is 
urgent and paramount, it may be advisable to reduce the number of such holidays 
in industrial concerns. In dealing with the present appeals, the need for more 
production which has_ weighed in our minds. in considering the question of 3 shifts 
■cannot be ignored. It is true that the Maharashtra Government seems to have adop- 
ted a very liberal policy in the matter of public holidays. In 1961, for instance the 
said Government had declared 28 public holidays out of which 3 happened to fall 
on Sundays. It may be noticed that other State Governments have shown a ten- 
dency to reduce these holidays. U. P., for instance, had 1 8 public holidays, Andhra 
Pradesh had 17, Mysore 15 and Madras 14 in 1961. According to the Government 
of India, the number of public holidays is generally limited to 16. It is obvious that 
this question does not admit of a categorical answer one way or the other. It has 
to be decided on an ad hoe basis, bearing in mind all the relevant facts. Having 
■considered all the relevant facts in the present case, we are disposed to think that 
the number of public holidays which are granted by the appellant to the respondents 
should be reduced from those sanctioned under the Negotiable Instruments Act 
to t6 every year. 

The result is, both the appeals are allowed. Appeal No, 625 of 1962 succeeds 
and the change proposed to be made by the appellant according to the notice of 
•change served by it on the respondents is allowed to be made, subject to the decision 
of the Tribunal on the question reimtted to it. Appeal No. 626 of 1962 is also sub 
‘Stantially allowed and the number of paid holidays in a year is raised from 10 to 16 
Hn the circumstances of this case, there would no order as to costs. 
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affording full relief to the party aggrieved. For such an .appeal, to be effective, the party aggrieved' 
must be in a position to canvas the propriety and correctness of the reasoning, of the Tribunal of first , 
instance before the appellate authority and it would be obvious that it could not be done satisfactorily 
imless the party is in possession of the materials on which the conclusions of the first Tribunal are based 
and reasons are recorded for the order. In fact the order of the Tribunal cannot normally be success- 
fully impugned unless the materials on which that order is based is placed before the appellate 
authority. It is therefore apparent that a record of the evidence would be as necessary as a reasoned 
order — for a statutory right of appeal to be of any real value. 

It is implicit in the provision granting an appeal from the order of the Revenue Officer that even 
if the rules do not so provide, he should so conduct it that the right of appeal granted by the statute is 
not nullified. 

However, this should not be, understood to mean that he is bound to follow the procedure pres- 
cribed for civil Courts for the recording of evidence. Only he should maintain some record from 
which the Appellate authority would be able to gather the' materials which the Officer had before 
■him in arriving at the decision which is the subject of the appeal. 

Appeals by Special Leave from the Judgment and Order, dated the 20th 
February, 1957, of the Calcutta High Court, in Givi] Revision Case No. 1851 of 1956. 

jV". C. Chatterjee, Senior Advocate (D.Pf. Mukherjee^ Advocate with him), for 
Appellant (In G.A. No. 105 of i960) and Respondent (In G.A. No. 106 of i960). 

K. B. Bagchi, Advocate and S.Pf. Mukherjee, Advocate, for Sukumar Ghose, 
Advocate, for Respondent (In G.A. No. 105 of i960) and Appellant (In G.A. 
No. 106 of 1 960). 

The Judgment of the Court was delivered by 

Rajagopda Ayyangar, J. — ^These two appeals by Special Leave arise out of a 
single judgment of the High Court at Calcutta. That judgment was rendered in 
a petition under Article 227 filed by the Appellant in Civil Appeal No. 105 of 
i960. 

The proceeding out of which the appeals arise was an application made by 
Mahendra Nath Ghughu (whom we shall refer to as the respondent) before the 
Assistant Settlement Officer, 24 Parganas, objecting to certain entries in a draft 
record-of-.rights prepared and published under the West Bengal Estates Acquisition 
Act, 1953 (I 061954) relating to Nibaran Chandra Bag (to be referred to as 
the ’appellant). Section, 44 (i) of that Act enacts 

“ 44 ( 1) : When a record-of-rights has been prepared or revised, the Revenue Officer shall publish 
z draft of the record so prepared or revised in the prescribed manner and for the prescribed period and 
shall receive and consider any objections which may be made to any entry therein or to any omission 
therefrom during the period of such publication. 

(2) When all such objections have been considered and disposed of according to -such rules 
ns the State Government may make in this behalf, the Revenue Officer shall finally frame the record 
and cause such record to be finally published in the prescribed manner and make a certificate stating 
the fact of such final publication and the date thereof and shall date and subscribe the same under his 
name and official designation. 

(3) Any person aggrieved by an order passed by a Revenue Officer on any objection made 
.under sub-section (1) may appeal in the prescribed manner to a tribunal appointed for the purpose of 
this section, and within such period and on payment of such Court-fees as may be prescribed.” 

A draft record-of-rights, had been prepared in respect of lands in the village 
of Howrahmari and it was left for public inspection as prescribed by the rules. 

The application of the respondent was concerned with the entries in relation 
to Khatian No. 52. In the draft as published the name of the appellant had been 
recorded as “a raiyat” in respect of approximately i, 500 bighas of land most of which 
-consisted of a fishery. On 29th August, 1955 within the time limited for receiving 
obiections under section 44 ( i ) of the Act, the respondent, filed an objection by which 
he prayed that in place of the appellant his own name may be entered as the "raiyat” 
-on the ground that he himself had been in enjoyment and possession of 1,200 bighas 
•of this land as a fishery and the rest of the 300 bighas by cultivating it with paddy,, 
■etc This objection was registered by the Assistant Settlement Officer. Subse- 
ouent thereto and before the petition of objection was disposed of, the respondent 
ffiled an amendment to the petition and in this he prayed for a modified relief that 
the name of the appellant should be .recorded , as a tenure-holder and his own as a 
dessee under him. The appellant raised no objections to this amendment being 
■allowed and the enquiry in regard to the respondent’s petition proceeded before 
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the Assistant Settlement Officer. We shall have occasion to refer to the det^s- 
of the enquiry before this Officer as .well .as of the order that he passed but to this- 
we shall turn after narrating the history of the proceedings which have led to the- 
appeals before us. 

. On the material placed before him, the Assistant Settlement Officer recorded- 
two findings : 

I (i) That the status of the appellant was not that of a raiyat’ but_ of a perman^t 
Mokarari tenure-holder and he accordingly directed such an entry in Khatian No. 52 being, 
recorded. 

(a) He found that tlie respondent was a tempora^ lessee under the appelfant and 
accordingly directed a subordinate Khatian to be opened in which it would be recorded that 
the respondent was a temporary lessee for a period of two years during the period January,. 
1954 to January, 1956 at a rental of Rs. 25,000 per year. 

Under the powers contained in section 44 (3) the District Judge having jurisdic- 
tion of the area was the authority to whom appeals could be preferred. The- 
appellant availed himself of this remedy. The learned District Judge dismissed 
the appeal affirming both the above findings of the Assistant Settlement Officer.. 
The appellant thereafter invoked the jurisdiction of the High Court under Article- 
227 of the Constitution. The learned Judges by their judgment now under appeal 
upheld the order of the Assistant Settlement Officer in so fkr as it altered the entry 
relating to the status of the appellant from a raiyat to that of a tenure-holder, but. 
they reversed the order of the Assistant Settlement Officer in so far as he directed 
the opening of a sub-Khatian and the entry therein of the name of the respondent 
as a temporary lessee. The learned Judges held that there was no material on 
the basis of which it could be held that the respondent was a temporary lessee^ 
Appeal No, log of i960 is by the appellant and it seeks to question the correct- 
ness of the judgment of the High Court affirming the direction to record the 
name of the appellant as a tenure-holder, while Appeal No. 106 of i960 is by 
the respondent and calls in question the jurisdiction and propriety of the High- 
Court’s interference -with the concurrent findings of the Revenue Tribunals,, 
which had held that the respondent was a temporary lessee for a period of two- 
years on the rent stated earlier. 

Mr. Chatterjee, learned counsel for the appellant, submitted that the learned! 
Judges of the High Court should have set aside the entry recording the appellant 
as a tenure-holder, and dismissed in its entirety the objections filed by the respon- 
dent. The status of the appellant as a raiyat, he urged, lost all meaning and signi- 
ficance after the amendment of the objection petition filed by the respondent.. 
The objection originally filed by the respondent sought the entry of respondent’s 
name in place of the appellant. The appellant’s name had been entered as a raiyat 
under one Bhudeb Sarkar, a tenure-holder since he was in possession under a regis- 
tered patta dated 4th February, 1944 and his name had continued as a. raiyat from, 
that date and this was repeated in the pubUshed draft record-of-rights.‘ By riie 
amendment filed in September, 1955, the respondent abandoned the original objec- 
tion and was content to have his name recorded as a lessee. The argument was 
that the only party who was interested in challenging the status of the appellant 
was. the Government of West Bengal, since if the appellant %vas an intermedia^ 
as a tenure-holder, his interest would vest in them under the Abolition of Estates' 
Act, but. the Government not having evinced any interest in disturbing his titler 
the entry should not have been interfered with. 

He further submitted that the orders passed by the High Court allotving the 
appellant’s petition in part was not logical and that the High Court having held 
that the respondent had ^not established his claim as a lessee, not therefore deriving 
any. benefit of the objections that he filed, should have set aside the order entering 
the appellant’s name as a tenure-holder. 

We are not disposed to agree with these submissions.. In the petition of amend- 
ment which he filed on 17th beptember,. 1955,. the respondent had pleaded r 
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“ The status of the opposite party should have been recorded as that of a ten ure-holder in. 
accordance with the documents on which the opposite party relies and in accordance ivith the 
Khatian of the last district settlement survey. ” 

“ This objector, having been fully aware of the aforesaid matter during the hearing of the case- 
on the previous date, raised objection to the status of the opposite party and the same is indeed a 
legal objection.” - : 

In his order dated 25th November, 1955 allowing this amendment, the Assis- 
tant Settlement Officer specifically noted that “ the opposite party (the appellant) 
also gives his consent ”, i.e., to the amendment being allowed. It would therefore 
be seen that one of the items of objection to the record-of-rights raised by the res- 
^ pondent related to an error in the description of the status of the appellant as a. 
^raiyat. It would further appear that the appellant then raised no objection to 
the examination by the Officer to the correctness of that entry. This apart, the 
Assistant Settlement Officer, the District Judge and the learned Judges in the High 
Court have adduced several cogent and convincing reasons for the finding that 
the appellant was a tenure-holder and not a raiyat. Mr. Ghatterjee made no 
attempt to attack this conclusion or the reasoning on which it was based. His only* 
submission was that the order of the learned Judges in the High Court in this, res- 
pect was illogical since their order in regard to the status of the respondent as a 
lessee they had deprived him of all benefit arising from his objections under sec- 
tion 44 (i) of the Act. This last argument about the illogicality in the order of 
the High Court has little merit and such as it has, would depend on the respondent’s 
appeal (C-A. No. loSofigSo) being dismissed.In view however ofthe order we propose 
to pass in that appeal, the submission would have no force. We are satisfied that 
the Assistant Settlement Officer had jurisdiction to decide the objections raised 
by the respondent to the draft record-of-rights in so far as it related to the status, 
of the appellant. In these circumstances, we do not consider that there is any 
substance in the Appeal No. 105 of 1960 questioning the correctness of the entry by 
which the appellant was shown as a tenure-holder instead of as a raiyat. 

What remains to be dealt with is Appeal No. 106 of i960 which raises for consi- 
deration the propriety and correctness of the interference by the learned Judges 
with the concurrent findings of the Assistant Settlement Officer and the District 
Judge that the respondent Ghughu was a temporary lessee for two years at a rental 
of 25,000 rupees a year. 

Before proceeding further it is necessary to notice that the matter was brought 
up before the High Court by Petition under Article 227 of the Constitution. The 
jurisdiction conferred by that Article is not by any means appellate in its nature 
for correcting errors in the decisions of Subordinate Courts or Tribunals but is- 
merely a power of superintendence to be used to keep them mthin the bounds*of 
their authority, vide Nagendra Bora v. Commissioner, Hills Division, Assam^. It was the 
submission ofthe learned counsel for the respondent (appellant in G. A. No. 106 of 
iq6o) that the High Court exceeded its jurisdiction in interfering what at the worst 
was a mere error in the appreciation of evidence and that in fact there was enough 
material for the finding which the Revenue Tribunals had reached, as regards the 

►^-lease. 

The case of respondent was that he was a lessee under the appellant, in respect 
of the entire 1,500 bighas of land from January, 1954. He alleged that he had 
paid Rs. 95,000 as Salami and that the rent had been fixed at Rs. 18,500 per year. 
He further alleged that after he obtained possession under the lease, he had been 
usino- I 200 bighas of land as a fishery and the rest of the 300 bighas for growing 
naddv and it was on the basis of these facts that he claimed the status of a raiyat. 
That the respondent was in possession of this area from January^ 1954 was not 
fi' outed by the appellant but his case Wcis that the respondent ivas his manager 
^^a monthly salary of Rs. 100. Thus, the point of difference hetween the appellant 
^'^d the respondent was only as regards the title under which the respondent was in 

session In support of the respondent’s case he examined the President and 
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the Vice-President' of Sarangabadj U.P., to prove payment of tax in his name, and 
he produced the records of certain criminal' proceedings between him and third 
parties in ^vhich he had been described as a lessee both by the other parties as well 
.as in' the reports, subrhitted by police officers. Besides, he produced copies of 
proceedings under section 144, Criminal Procedure Code, between himself and the 
appellant in which there had been a compromise wliich according to him resulted 
in or confirmed his possession as a lessee. It also appears that both the appellant 
and the respondent examined themselves before the Settlement Officer. 

- The reasoning upon which the Assistant Settlement Officer proceeded, to arrive, 
at his finding was shortly, this : : 

That possession of the land with the respondent from 1954 being admitted} 
the only question for consideration was whether he was a lessee as was sought to 
■fie proved by him or whether he was merely a manager and caretaker in the^mploy 
of the appellant in' x'eceipt of a monthly salary. The appellant produced his ac- 
counts for a period anterior, to 1954 disclosing payments of salary to one Dhirahdra 
jMath Pramanik his then Manager but he produced no accounts covering the period 
when the respondent was in possession, which would establish, if the appellant’s 
•case was true, that the respondent was his manager. From the non-production 
of these accounts, the Assistant Settlement Officer drevy an inference adverse to 
the appellant. This conduct of the appellaht was certainly a relevant material 
which the Officer could have taken into account. Secondly, in a criminal case - 
"between these very parties under section 144, Criminal Procedure Code (Case No. 
P.T. 1925), a joint statement was made that the respondent had sometime anterior 
thereto paid the appellant a sum of Rs. 3,000 “ as advance The receipt of this 
:sum was admitted. It was the case of the respondent that this was a payment 
to^yards rent under a lease, but this was denied by the appellant, who urged that 
this was in part the damages or mesne profits due to him. The production of the 
.appellant’s accounts which recited the receipt of this sum might have cleared the 
matter, but he chose not to produce them. From this again the Officer drew an 
inference adverse to the appellant. Besides these pieces of evidence there were 
descriptions of the respondent as lessee in several criminal proceedings between / 
the respondent and third parties. Lastly, there tvere criminal proceedings between 
the appellant and the respondent in regard to the possession of these very lands, 
.and this, dispute was agreed to be referred to the arbitration of the Sub-Divisional 
■Officer. We do not have the award, but the two parties agreed to it and erhbodied 
the terms thereof in a signed memorandum of compromise and this provided inter ' 
■alia, “.that the respondent would pay the appellant Rs. 50,000 in four instalments 
ending wdth January, 1956 ” specifying the dates on which these instalments had 
to be paid, and it added : 

“ The men of the first party (appellant) ivill be entitled to inspect the tvvo granaries 
containing paddy belonging to the first party standing on the said Bheri for the purpose of 
looking after them,” J 

and finally wound up saying : 

the second party (respondent) will no longer have title and concern of any sort In respect of 
-the said Bheri.” ^ ^ , 

, ■ The Assistant Settlement Officer construed this compromise - as meanmg 
•that the respondent was to be in possession for two years as lessee, ue,, during the 
■period during which'the four instalments were to be paid and to relinquish posses- 
:sion after January 3- *95® when the last instalment would have been due and paid, 
•and it was on this basis that he held that the transaction amounted to a temporary 
lease for 2 years on an annual^ rental of Rs. 25)000. The learned Ilistrict Judge 
"Upheld these findings and considered that all the above pieces of evidence justified 
the conclusion reached by the Assistant Settlement Officer, When the matter 
was before the High Court, the learned Judges analysed- the evidence and held 
that the statements in the criminal proceedings in 'which the respondent had been 
■described by third parties as lessee were inadmissible in evidence and irrelevant . 
■for the. purpose of proving his status and also that the Assistant Settlement Officer 
.and the District Judge had misconstrued the compromise. ^ The learned Judges 
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further pointed out : (i) that the respondent had set up a case of a lease on a rental 
of Rs. 18,500 per year and that the temporary lease for two years found by the 
Officer -^vas inconsistent with such a pleading, and (2) that the compromise on its 
proper construction did not constitute the respondent a lessee temporary or other- 
wise and the Courts below had misinterpreted the terms of that document. On 
reaching these conclusions the learned Judges set aside the entry of the respondent’s 
name in the sub-Khatian as a temporary lessee. We consider that the learned 
Judges were not justified in the course they took in interfering with the findings 
of the Revenue authorities. They rvere noit sitting as a Court of appeal and had 
merely to consider, firstly, whether the tribunals had out-stepped the limits of their 
jurisdiction, or secondly, whether the findings recorded were based on no material, 
or rvere otherwise perverse. We are clearly of the opinion that the orders of the 
Revenue authorities did not suffer from any of these infirmities. In the first place 
no significance can be attached to the fact that the finding recorded is not in line 
with the pleading or the case set up by the respondent. It is true that the res- 
pondent had prayed for a more favourable relief, namely, a longer tenure and on 
a lesser rental but if the evidence placed before the tribunal justified the, granting 
of a lesser relief, there was no reason why such relief should be denied. Nothing 
therefore turns on the fact than the relief granted was different from that claimed 
by the respondent. The more substantial point is whether the learned Judges 
were right in holding that there was no material on which the authorities could 
find that the respondent was a temporary lessee, The respondent haffing admittedly 
been in actual possession of the property, the only controversy related to the chara- 
cterinwhich he was in possesion. Evenifthe description of the respondent as lessee 
by third parties in the several criminal proceedings be discarded as res inter alios 
acta, it was certainly within the jurisdiction of a Settlement Officer to appraise the 
truth of the story of the appellant who claimed that the respondent was his Manager 
on a salary of Rs. too a month. No just exception could be taken to the action, 
of the Officer in drawing an inference adverse to the appellant from the non-produc- 
tion of his accounts to prove the payment of salary to the respondent, or that relating 
to the receipt of Rs. 3,000 referred to as “ an advance ”. If so, the Officer could 
legally accept the respondent’s case that he was a lessee and not a paid Manager 
and that his possession ^vas attributable to that character. 

The next question would be as to the terms of that lease — as regards the dura- 
tion and rent. The evidence disclosed by the compromise and the criminal pro- 
ceedings between the parties militated against the complete acceptance of the 
respondent’s case. The criminal proceedings arose because of the dispute raised 
by the respondent that he was a lessee, but under the compromise following the 
award by the S.D.O. he agreed to give up possession at the end of 2 years and 
to have nothing more to do with the property after that date. From these cir- 
cumstances, the Settlement Officer inferred that the title as lessee which was put 
forward by the respondent had been conceded to a limited extent, namely, that 
he was to remain in possession only till January, 1956. Taken in conjunction with 
the antecedent history, it would not be an unreasonable inference to draw that the 
character in which the respondent was to remain in possession till he undertook 
to quit was as a lessee. It would therefore be not correct to say that there was no 
material to support the finding. If the order could be sustained to that extent, 
the fixation of the I'ent at Rs. 25,000 a year is not of much significance, because 
that was arrived at merely on the basis of the figure mentioned in the memo, of 
compromise. 

Even assuming that the Revenue Tribunals erred in their interpretation of 
the compromise, it could not be a ground on which their finding could be set aside 
under Article 227, in view of the fact that the compromise was but one of the several 
items of evidence on which the finding was based. If thus there was material, 
the order could not characterised, as perverse to permit of interference. We, 
therefore consider that there was no justification to interfere with this concurrent 
finding of the Revenue Tribunal. 
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Before concluding it is necessary to deal with one matter which' has also beeri 
•adverted to by the learned Judges of- the High Court. It concerns the method 
adopted by the Assistant Settlement Officer in the conduct of this enquiry. From 
his order it would appear that the two parties before him adduced oral evidence by 
•examining witnesses. He however made no record of this evidence, so that one 
is not in a position to ascertain with exactness what each witness deposed^ except 
in so far as any reference is made to it in the order. The learned Judges animad- 
verted on this feature and we concur with them that this is far from satisfactory. 
Learned counsel for the respondent drew to our attention the rules whicb have 
Been framed under section 59 of the Act rVhich lay down the procedure to be follow- 
ed by Revenue Officers conducting these enquiries, (Rule 30 (2) read with Rule 1 7 
(2)) and pointed out that these rules did not require any record being kept of the 
•evidence adduced and that in the absence of any such statutory provisio?f there 
was no need for these tribunals to follow the procedure adopted by regular Courts 
and that it could not be said that any principle of natural justice was violated by 
:such a record not being kept. We agree that the maintenance of a record of the 
oral evidence adduced is not the requirement of any specific rule. It should not 
however be forgotten that the order passed in an enquiry into an objection filed 
under section 44 (i) of the Act is subject to an appeal under section 44 (3) to a pres- 
cribed Tribunal as authority. That appeal lies' both on the facts as well as on any 
legal questions which might arise and be decided and is not confined to any particular 
:grounds. It is therefore manifest that the appeal is intended to be a real remedy, 
-affording full relief to the party aggrieved. For such an appeal to be effective, the 
party aggrieved must be in a position to canvass the propriety and correctness of the 
reasoning of the tribunal of first instance before the appellate authority and it would 
be obvious that it could not be done satisfactorily unless the party is in possession of 
the materials on which the conclusions of the first tribunal are based and reasons are 
recorded for the order. • In fact the order of the tribunal cannot normally be success- 
fully impugned unless the materials on which that order is based is placed before the . 
Appellate Authority. It is therefore apparent that a record of the evidence W'ould be 
as necessary as a reasoned order — for a statutory right of appeal to be of any real 
value. We therefore consider that it is implicit in the provision granting an appeal 
from the order of the Revenue Officer that even if the rules do not so provide,. he 
•should so conduct it that the right of appeal granted by the statute is not nullified. 
In saying this we should not be understood to mean that he is bound to follow the 
procedure prescribed for civil Courts for the recording of evidence. Only he should 
maintain some record from which the Appellate Authority would be able to gather 
the materials which the Officer had before him in arriving at the decision which is, 
the subject of the appeal. 

The result is that Civil Appeal No. 105 of i960 fails and is dismissed, while 
Civil Appeal No. 106 of i960 succeeds and is allowed. As a result of the orders 
passed in these two appeals the Revision under Article 227 preferred by the appell^l: 
to the High Court will stand dismissed. 

The respondent will be entitled to his costs' in this Court (one hearing fee), ' ' 

, G. A. No. lo^ of dismissed. 

C.A. No. loS ofigBo allowed. 



^fl] DR. VIMLA DELHI ADMtNlSTRATldK (tfaWfl i?aO, J.). 55^ 

I THE SUPREME COURT OF INDIA. 

'(Criminal Appellate Jurisdiction.) 

Present •; — S. J. Imam, K. Subba Rao, N. Rajagopala Ayyangar and 
J. R. Mudholkar, JJ. 

■Dr. Vimla .. Appellant* 

V. ■ ' 

The Delhi Administration , . . . Respondent. 

Penal Code {XLV of 1860), sections 463 and 464 — Forgery of document — “ Defraud ” — Meaning. 

V purchased a motor car with her own money in the name of. her minor daughter JV, had the 
insurance policy transferred in the name of her minor daughter by signing her name and she also 
received compensation for the claims made by her in regard to the two accidents to the car. The 
claims were true claims and she received the moneys by signing in the claim forms and also in the 
receipts as jV. 

Neither V got any advantage either pecuniary or otherwise by signing the name of JV in any 
•of the said documents nor the Insurance Company incurred any loss, pecuniary or otherwise by 
dealing with V in the name of A' . The Insurance^ Company would not have acted differently even 
if the car stood in the name of V and she made the claims and received the amounts from the Insurance; 
Company in her name. 

The expression " defraud ” involves two elements, namely, deceit and injury to the person decei- 
ved. Injury is something other than economic loss that is, deprivation of property, whether movable 
■or immovable, or of money, and it will include any harm whatever caused to any person in body, mind, 
reputation 'or such others. In short, it is a non-economic or non-pecuniaryloss. A benefit or 
advantage to the deceiver will almost always cause loss or detriment to the deceived. Even in those 
rare cases where there is a benefit or advantage to the deceiver, but no corresponding loss to the 
deceived, the second condition is satisfied. 

Certainly V was guilty of deceit, for though her name ^vas V, she signed in all the relevant papers 
as JV and made tlie Insurance Company believe that her name was JV, but the said deceit did not either 
secure to her advantage or cause any non-economic loss or mjury to the Insurance Company. The 
(foarge does not disclose any such advantage or injury, nor is there any evidence to prove the same. 
The entire transaction was that of V and it was only put’ through in the_ name of her minor daughter 
for reasons best known to herself._ On the evidence as disclosed, neither was she benefited nor did the 
Insurance Company incur loss in any sense of tlie term. 

Appeal by Special Leave from the Judgment and Order, dated the 24th March, 
ig6o of the Punjab High Court (Circuit Bench) at Delhi in Criminal Appeal Case 
No. 41 -D of 1958. 

H. L. Anand, Advocate of Anand Das Gupta, Sugar and K. Balden Mehta, 
Advocate, for Appellant. 

V. D. Makajan and P. D. Menon, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Suhha Rao, J . — ^This appeal by Special Leave raises the. question as to the true 
meaning of the expression ‘ fraudulently ’ in section 464 of the Indian Penal Code. 

The facts either admitted or found by the Courts below may be briefly stated. 
The appellant is the wife of Siri Chand Kaviraj. On 20th January, 1953, she 
pur chased an Austin 10 Horse Power Gar with the registration No. DLA 4796 from 
Dewan Ram Swarup in the name of her minor daughter Nalini aged about six months 
at that time. The price for the car was paid by Dr. Vimla. The transfer of the car 
was notified in the name of Nalini to the Motor Registration Authority. The car 
at that time was insured against a policy issued by the Bharat Fire and General 
Insurance Co., Ltd., and the policy was due to expire sometime in April, 1953. On 
a request made by Dewan Ram Swarup, the said policy was transferred in the name 
■of Nalini. In that connection. Dr. Vimla visited the Insurance Company’s Office 
and signed the proposal form as Nalini. Subsequently, she also filed two claims on 
the ground Aat the car met with accidents. In connection with these claims, she 
signed the claim forms as Nalini and ?ilso the receipts acknowledging the payments 
of the compensation money as Nalini. On a complaint made by the company alleg- 


* Criminal Appeal No. 213 of 1960. 
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ing fraud on the part of Dr. Vimla and her husband, the police ma^ invesd^tion 
and prosecuted Dr. Vimla andher husband, SiriChandKavirajinthe Court of Magis- 
trate, I st Glass, Delhi. The Magistrate committed^ Dr. Vimla and her .husband to 
Sessions to take their trial under sections 1 20-B, 419, 4^7 Indian Penal 

Code. The learned Sessions Judge held that no case had been made out against the 

accused under any one of those sections and on that finding, acquitted both of them. 
The State preferred an appeal to the High Court of Punjab and the appeal was dis- 
posed of by a Division Bench of that Court comprising Falshau’ and Chopra, JJ.^ Ihe 
learned Judge s confirmed the acquittal of Siri Chand ; but in regard to Dr ..Vimla, 
they confirmed her acquittal under section 419 of the Indian Penal Code, but set 
aside her acquittal under sections 467 and 468 of the CodO and instead, convicted 
her under the said sections and sentenced her to imprisonment till the rising of the 
Court and to the payment of a fine of Rs. 1 00 or in default to undergo simple imprison- 
ineht for two weeks. Dr. Vimla has preferred the present appeal by Special Leave 
against her conviction , and sentence. 

The facts found may be briefly summarised thus : Dr. Vimla purchased a motor- 
car with her own money in the name of her minor daughter, had the insurance 
policy transferred in the name of her minor daughter by signing her name and she 
also received compensation for the claims made by her in regard to the two accidents- 
to the car. The claims were true claims and she received the moneys by signing in 
the claim forms and also in the receipts as Nalini. That is to say. Dr. Vimla in fact 
and in substance put through her transactions in connection with the said motor car 
in the name of her minor daughter. Nalini was in fact either a benamidar for 
Dr. Vimla or her name was used for luck or other sentimental considerations. On the 
facts found, neitlier Dr. Vimla got any advantage either pecuniary or otherwise 
by signing the name of Nalini in any of the said documents nor the Insurance Comr 
pany incurred any loss, pecuniary or othenvise, by dealing with Dr. Vimla in the 
name of Nalini. The Insurance Company would not have acted differently, even 
if the car stood in the name of Dr. Vimla and she made the claims and received the 
amounts from the Insurance Company in her name. On the said facts, the question 
that arises in this case is whether Dr, Vimla was guilty of offences under sections 463 
and 464 of the Indian Penal Code. 

Learned Counsel for the appellant contends that on the facts found, the appellant , 
would not be guilty of forgery as she did not “ fraudulently ” sign the requisite forms-, 
and the receipts in the name of Nalini, as, by so signing, she did not intend to cause 
injury to the Insurance Company, In other words, the contention was that a person 
does not act fraudulently within the meaning of section 464 unless he is not only 
guilty of deceit but also he intends to cause injury to the person or persons deceived,, 
and as in tlie present case the appellant had never had the intention to cause injury 
to the Insurance Company and as on the facts found no injury had been caused at.all 
to the company, the appellant could not be found guilty under the said sections. 

Before -^ve consider the decisions cited at the Bar it would be convenient to look . 
at the relevant provisions of the Indian Penal Code. 

*‘Seciion 463 : Whoever makes any false document or part of a document with intent to cause- 
damage or injury, to the public or to any person, or to support any claim or title, or to cause any person- 
to pan with property or to enter into any express or implied- contract, or witli intent td commit 
fraud or that fraud may be committed, commits forgery. 

Seclion 464 ; A person is said to make a false document — 

First— Who .dishonestly or fraudulently makes, signs, seals or executes a document or part of a: . 
document, or makes any mark denoting the execution of a document, with the intention of causing 
it to be believed that such document/or part of a document was made, signed, sealed or executed 
by or by the authority of a person by whom or by whose authority he knows that it tvas not made,, 
signed, sealed or executed, or at a time at which he know-s that it was not made, signed, sealed or 
executed; or' > 
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The definition of “ false document ” is a part of the definition of “ forgery ” . Both 
must be read together. If so read, the ingredients of the offence of forgery relevant 
to the present enquhy are as follows : (i) fraudulently signing a document or a part 
of a document with an intention of causing it to be believed that such document or 
part of a docuinent was signed by another or under his authority ; (2) malung of such 
a docuinent with an intention to commit fraud or that fraud may be committed. 
In the t\yo definitions, both mens rea described in section 464 i.e., “ fraudulently” 
and the intention to commit fraud in section 463 have the same meaning. This 
redundancy has perhaps become necessary as the element of fraud is not the ingre- 
dient of other intentions mentioned in section 463.- The idea of deceit is a necessary- 
ingredient of-fraud, but it does not exhaust it ; an additional element is implicit in 
the exprepion. The scope of that something moreis thesubject of many decisions. We 
shall consider that question at a later stage in the light of the decisions bearing on the 
subject. The second thing to be noticed is that in section 464 two adverbs, 
“ dishonestly ” and “ fraudulently ” are used alternatively indicating thereby that 
one excludes the other. That means they are not tautological and must be given 
different meanings. Section 24 of the Penal Code defines “ dishonestly ” thus ; 

“ Whoever does anything with the intention of causing wrongful gain to one person or -wrongful' 
loss to another person, is said to do that thing “ dishonestly 

“ Fraudulently ” is defined in section 25 thus : 

“ A person is said to do a thing fraudulendy if he does that thing with intmtion to defraud bur 
not otherwise,” 

The word “ defraud ” includes an element of deceit. Deceit is not an ingredient 
of the definition of the word “ dishonestly ” while it is an important ingredient of the 
definition of the word “ fraudulently ” . The former involves a pecuniary or econo- 
mic gain or loss while the latter by construction excludes that element. Further, 
the juxtaposition of the two expressions “ dishonestly ” and “ fraudulently ” used in 
the various sections of the Code indicates their close affinity and therefore the 
definition of one may give colour to the other. To illustrate, in the definition of 
“ dishonestly ” , wrongful gain or wrongful loss is the necessary ingredient. Both 
need not exist, one -would be enough. So too, if the expression “ fraudulently 
were to be held to involve the element of injury to the person or persons deceived, it 
would be reasonable to assume that the injury should be something other than pecu- 
niary or economic loss. Though almost always an advantage to one causes loss to 
another and vice versa, it need not necessarily be so. Should we hold that the concept 
of “fraud” would include not only deceit but also some injury to the person deceived,, 
it would be appropriate to hold by analogy drawn from the definition of “ dis- 
honestly ” that to satisfy the definition of “ fraudulently ” it would be enough if there 
was a non-economic advantage to the deceiver or a non-economic loss to the deceived. 
Both need not co-exist. 

Let us now consider some of the leading text book writers and decisions to 
ascertain the meaning of the word “ fraudulently ” . 

The classic definition of the word “ fraudulently ” is found in Stephen’s Histor)' 
of the Criminal Law of England, Vol. 2, at page 1 2 1 and it reads : 

“ 1 shall not attempt to construct a definition which will meet every case which might be sugges- 
ted, hut there is little danger in saying that whenever the words " fraud ” or intent to defraud 
cr “fraudulently” occur in the definition of a crime two elements at least are esseiitial to the.commission 
of the crime ; namely, first, deceit or an intention to deceive or in some cases mere secrecy; and 
secondly, either actual injury or possible injury or to a risk of possible injury by means of that deceit 

or secrecy This intent is very seldom the only, or the principal, intention entertained 

by the fraudulent person, whose principal object in nearly every case is his own advantage -A 

practically conclusive test of the fraudulent character of a_ deception for criminal purposes is this ; 
Did the author of the deceit derive any advantage from it which could not have been had if the 
truth had been knotvn ? If so, it is hardly possible that tlie advantage should not have had an equi- 
valent in loss or risk of loss to someone else, and if so, there was fraud.” 

It would be seen from this passage that “ fraud ” is made up of _ decit 
and injury. The learned author also realizes that the principal object of 
every fraudulent person in nearly every case is to derive some advantage though such 

sej— 71 
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advantage has a corresponding loss or risk of loss to another. Though the author 
has not visualized the extremely rare situation of an advantage secured by one without 
-a corresponding loss to another, this idea is pursued in later decisions. 

As regards the nature of this injury, in Kenny’s Outline of Criminal Law, 1 5t^ 
;Edn., at page 333, it is stated that pecuniary detriment is unnecessary. 

In V. LeBlanc, J., observed : 

** by fraud is meant an intention to deceive 5 whether it be front any expectations of advantage 
"to the party himself or from the ill-wil! towards the other is immaterial.” 

This passage for the first time brings out the distinction between an advantage 
derived by the person who deceives in contrast to the loss incurred by the person 
deceived. Buckley, J., in re ioMtfon And Globe Finance Corporation Ltd.^ brings out 
the ingredients of fraud thus : 

“ To deceive is, I apprehend, to induce a man to believe that a thing is true wUch is false, and 
•which the person practising the deceit knows or believes to be false. To defraud is to deprive by 
deceit ; It is by deceit to induce a man to act to his injury. More tersely it may be put, that to deceive 
is by falsehood to induce a state of mind ; to defraud is by deceit to induce a course of action.” 

The English* decisions have been elaborately considered by the Court of Criminal 
Appeal in R. v. WelhavnP. In that case, hire-purchase finance companies advanced 
money on a hire-purchase form and agreement and on credit-sale agreements witnes- 
sed by the accused. The form and agreements were forgeries. The accused' was 
charged with offences of uttering forged documents with intent to defraud. It was 
not proved that he had intended to cause any loss of money to the finance companies. 
His intention had been by deceit to induce any person who was charged with the 
duty of seeing that the credit restrictions then current were observed to act in a way 
in which he would not act if he had known the true facts, namely, not to prevent the 
advancing of large sums of money exceeding the limits allowed by law at the time. 
The Court held that the said intention amounted to intend to defraud. Hilbery, J., 
speaking for the Court, pointed out the distinction between deceit and defraud and 
came to the conclusion that “ to defraud ” is to deprive by deceit . Adverting 
to the argument that the deprivation must be something of value, i.e., economic loss, 
the learned Judge observed : 

“We have, however, come to the conclusion that this is too narrow a view. While, no doubt 
in most cases of an intention to defraud the intention is to cause an economic loss, there is no reason to 
introduce any such limitation. Provided that the intention is to cause the person deceived to act to 
his real detriment, it matters not that he suffers no economic loss. It is sufficient if the intention is to 
rieprive him of a right or to induce him to do something contrary to what it would have been his 
-duty to do, had he not been deceived.” 

-On the basis of the said principle, it was held that the accused by deceit induced 
the finance companies to advance moneys contrary to the credit restrictions and that 
he was guilty of the offence of forgery. This decision is therefore a clear authority 
Jbr the position that the loss or the injury caused to the person deceived need not be 
-economic loss. Even a deprivation of a right without any economic consequences 
•would be enough. .This decision has not expressed any definite opinion oh the ques- 
tion whether a benefit to the accused without a corresponding loss to the person 
deceived would, amount to fraud. But it has incidentally touched upon that aspect. 
'The learned Judge again observed : 

This the appellant was doing in order that he might benefit by getting further 

iloana.”’ 

This may indicate that a benefit derived by the person deceiving another may 
-amount to an act to defraud that other. 

A Full Bench of the Madras High GoUft, in Kolamraju Venkatarayadu v. Emperor^) 
had to consider the case of a person obtaining admission to the Matriculation exami- 
nation of the Madras University as a private candidate producing to the Registrar a 
.certificate purporting to have been signed by the Headmaster of a recognized High 


Ill DR. VIMLA.O. . DELHI ADMINISTRATION {Suhba RaO, J.). ^63 

School that he was of good character and had attained his 20th year. It was found 
in that case that the candidate had fahricated the signature of the Headmaster. The 
•Court held that the accused was guilty of forgery. White, C.J., observ^ed i; 

“ Intending to defraud means, of course, something more than deceiving.” 

He illustrated this by the following example : 

/ “ A tells B a lie and B believes him. B is deceived but it does not follow that A intended to 
defraud B. But, as_ it seems to me, if A tells B a lie intending that B should do something ivhich A 
conceives to be to his own benefit or advantage, and which, if done, would be to the loss or detriment 
of B, A intends to defraud B.” 

The learned Chief Justice indicated his line of thought, which has some bearing on 
the question now raised, by the following observations : 

“ I may observe, however, in this connection that by section 24, of the Code a person does a thing 
■dishonestly who does it with the intention of causing wrongful gain or wrongful loss. It is not neces- 
sary that there should be an intention to cause both. On the analogy of this definition, it might be 
said that either an intention to secure a benefit or advantage on the one hand, or to cause loss or detri- 
ment on the other, by means of deceit, is an intent to defraud.” 

Tut, he found in that case that both the elements were present. Benson, J., pointed 
out at page 114; 

“ I am of opinion that the act was fraudulent not merely by reason of the advantage which the 
accused intended to secure for himself by means of his deceit, but also by reason of the injury which 
must necessarily result to the University and through it to the public from such acts if unrepressed. 
The University is injured, if through the evasion of its bye-laws, it is induced to declare that certain 
persons have fulfilled the conditions prescribed for Marticulation and are entided to the benefits 
of Matriculation, when in fact, they have not fulfilled those conditions, for the value of its e.vaminations 
is depredated in the eyes of the public if it is found that the certificate of the University that they have 
passed its examination is no longer a guarantee that they have in truth fulfilled the conditions on tvhich 
alone the University professes to certify them as passed, and to admit them to the benefit of Marticula- 
•don." 

Boddam, J., agreed with the learned Chief Justice and Benson, J. This decision 
accepts the principle laid down by Stephen, namely, that the intention to defraud is 
made up of two elements, fii'st an intention to deceive and second, the intention to 
expose some person either to actual injury or risk of possible injury ; but the learned 
.Judges were also inclined to hold on the analogy of the definition of “dishonestly” 
in section 24 of the Code that intention to secure a benefit or advantage to the 
deceiver satisfies the second condition. 

The Calcutta High Court dealt with this question in Stirendra dfath Ghose v. 
Emperor^. There, the accused affixed his signature to a kabuliat, which was not 
required by law to be attested by witnesses, after its execution and registration, below 
the names of the attesting witnesses but without putting a date or alleging actual 
presence at the time of its execution. The Court held that such an act was not 
fraud within the first clause of section 464 of the Penal Code inasmuch as it was not 
•done dishonestly or fraudulently within the meaning of sections 24 and 25 thereof. 
Mookerjee, J., defined the words “ intent to defraud ” thus ; 

“The expression, “intent to defiraud” implies conduct coupled with intention to deceive and 
■thereby to injure ; in. other words “ defraud” involves two conceptions, namely, deceit and injmry 
■to the person deceived, that is, infringement of some legal right possessed by him, but not necessarily 
deprivation of property.” 

This view is in accord ■with the English decisions and that expressed by the Full Bench 
of the Madras High Court. This decision does not throtv any light on the other 
■question whether advantage to the deceiver tvithout a corresponding loss to the 
■deceived would satisfy the second ingredient of the expression “ intent to defraud.” 

A Division Bench of the Bombay High Court in Sanjw Ratnappa y. Emperor" had 
-also occasion to consider the scope of the expression “ fraudulently ” in secdon 464 
-of the Penal Code. The Court held that for an act to be fraudulent there must be some 
.advantage on the one side with a corresponding loss on the other. Adverdng to the 


I. I.L.R. (1911) 38 Cal. 75, 89-90. 


a. A.I.R. 1932 Bom. 545, 550. 



564 THE SUPREME COURT JOURNAL. [^ 9 % 

argument that, an advantage seeured by the deceiver .would constitute frauds 
Broomfield, J., observed thus : ’ , ■ 

“ I think in view of the Bombay decisions to which I have referred we must hold that that is an 
essential ingredient in the definition of forgery. In the great majority of cases, the point is not very 

material But there inay occasionally be a case in which the element of loss or injury is 

absent, and I think the present is such a case.” 

This decision therefore does not accept the view of White, C.J., of the Madras Hight 
Court. , ' 

, A Division Bench of the Lahore High Court, in Emperor v. Abdul Hamid^ had alsO' 
expressed its view on the meaning of the word “ fraudulently ” . The learned 
Judges accepted Stephen’s definition but proceeded to observe as follows : ’ 

“ It may be noted in this connection that the word “ injury ” as defined in section 44, Penal Code 
is very tvide as denoting “ any harm whatever, illegally caused to any person, in body, mind, reputa- 
tion or property.” ^ 

The learned Judges were willing to assume that in almost every case an advantage tO' 
one would result in an injury to the other in the widest sense indieated by section 44 
of the Penal Code. 

The other decided cases cited at the Bar accept the necessity for the combina* 
tion of a deceit by one and injury to the other to constitute an act to defraud and 
therefore, it is not necessary to multiply citations. No other decision cited at the 
Bar throws any light on the further question, namely, whether an advantage secured 
to the deceiver without a corresponding loss to the deceived would satisfy the second 
condition laid down by the decisions. 

To summarize : the expression “ defraud involves tu'o elements, namely^ 
deceit and injury to the person deceived. Injury’ is something other than economic 
loss that is, deprivation of property, whether movable or immovable, or of money 
and it tvill include any harm whatever caused to any person in body, mind, reputa- 
tion or such others. In short, it is a non-economic or non-pecuniary loss. A 
benefit or advantage to the deceiver will almost always cause loss or detriment td 
the deceived. Even in those rare cases where there is a benefit or advantage to the 
deceiver, but no corresponding loss to the deceived, the second condition is Satisfied. 

Now let us apply the said principles to the facts of the present case. Certainly,- 
Dr. Vimla was guilty of deceit, for though her name was Vimla, she signed in all 
the relevant papers as Nalini and made the Insurance Company believe that her 
name was Nalini, but the said deceit did not either secure to her advanta<^e or 
cause any non-economic loss or injury to the Insurance Company. The charge^does 
not disclose any such advantage or injury, not is there any evidence to prove the 
same. The fact that Dr. Vimla said that the owner of the car who sold it to her 
suggested that the taking of the sale of the car in the name of Nalini would be use- 
ful for income-tax purposes is not of any relevance in the present case, for one reason; 
the said owner ^id not say so in his evidence and for the other, it was not indicated 
in the charge or 'in the evidence. - In the charge framed, she was alleged to have 
defrauded the Insurance Company .and the only evidence given was that if it.tvas 
disclosed that -Nalini was a minor, the Insurance Company might not have paid 
the money. But as we have pointed out earlier, the entire transaction was that 
, of Dr. Vtmla and it was only put through in the name of her minor dau^^hter for 
reasons best known to herself. On the evidence as disclosed, neither was she bene- 
fited nor the Insurance Company incurred loss in any sense, of the term. . ' 

In the result, we allow the appeal and hold that the appellant was not guilty 
of the offence under sections 467 and 468 of the Indian Penal Code ' The convic- 
tion and sentence passed on her are set aise. Fine, if paid, is directed to be refunded 
to the appellant; . 

•' • , ■ ' -Appeal allowed. ■ 


. 1 . ■ A-.I.R. 1944 Lab. 380, 382. 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present ; — S.J.- Imam, K; Subba Rao, N. Rajagopala Ayyangar and 
J. R. Mudhoakar. JJ. . 

Ram Sagar Pandit ■ . . Appellant* 

V. . ■ ; ' . ■ ' 

The State of Bihar .. Respondent. 

Prevention of Corruption Act {II of 1947), sections 5 and 6 — Scope — Sanction to prosecute — Essentials 

Presumption under section 5 (3) — How can be rebutted — Charge — Defect in, not raised at ar^ prior stage — Can- 
not be allowed. 

Sub-section (1) of section 5 of the Prevention of Corruption Act describes the ingredients of the 
offence of criminal misconduct. Sub-section (2) is the penal section, that is the section which imposes 
punishment for such a criminal misconduct. The sanction in the instant case refers to sub-section 
(2) which.is the provision that makes criminal misconduct punishable. The sanction ex hypothesi must' 
have reference only to criminal misconduct as defined in sub-section (1). The sanction, therefore, 
though in terms it refers to sub-section (2), in effect must be deemed to relate to sub-section (1) read, 
with sub-section (2), for the expression criminal misconduct in sub-section (2) takes in the definition 
of criminal misconduct. 


The sanction was given under sub-seption (2) read with sub-section (3) of section 5 of the Act. 
The phraseology used indicates the consciousness on the part of Ae sanctioning authority that sub - 
section (3) is not a separate offence but it is only a supporting provision to the substantive offence under 
sub-sections (1) and (2). Sub-section (3) does not create a separate offence. It only lays down a 
lute of evidence which marks a departure from the well-established principle of criminal jurisprudence 
that onus is always on the prosecution to bring home the guilt to the accused. Under this provision 
in the circumstances mentioned therein the Court shall presume unle^ the contrary is proved that the 
accused person is guilty of criminal misconduct in the discharge of his official duty. When the sanc- 
tion is given under sub-section (2) read rvitli sub-section (3) it only means that on the facts disclosed 
in the said tsvo documents, a case has been made out for drawing a presumption of guilt against 
the accused. 


All the facts constituting the offence of misconduct witli which the accused was charged were 
placed before the Government and though the sanction ex fade does not disclose the facts, the docu- 
ments which are exhibited in the case give all the necessary relevant facts constituting the offence 
of criminal misconduct. 

The presumption so raised in the circumstances mentioned m the sub-section (3) of sectiod 5 of 
the Act can be rebutted by the accused in two ways : (1) by adducing evidence to prove that he came 
into possession of the said resources in a lawful manner and (2) though he has failed to explain the cir- 
cumstances under which he came into possession of the said recourses, by proving by other evidence 
that he did not take any illegal gratification. The presumption raised under sub-section (3) cannot 
obviously prevent an accused from proving his innocence in respect of the specific charge levelled 
against him. 

The charge as framed clearly stated that the accused habitually accepted gratification other than 
legal remuneration and obtained pecuniary advantage by corrupt and filegal means. The charge 

contains allegations making out an offence under section 5 (1) oftheAct. The charge no doubt should 

have contaiiied better particulars so as to enable the accused to prove his case but the accused never 
■complained that Ihe charge did not contain the necessary particulars. The record disclos^ that the 
acoised understood the case against him and adduced all the evidence which he wanted to place before 
the rourt Section 225 of the Criminal Procedure Code says “ tliat no error m statmg either the 
offpiwe or' the particulars required to be stated in the charge, and no omission to state the offence or 

^^particulars, shall be regarded at any stage ofthe case as material imle^ the accused was m fact 

misled by such error or omission, and it has occasioned a failure of justice. 

The accused did not raise any objection either before the Special Judge or in the High Court on 
the score that the charge was defective and that he was misled m his defence on the ground that 
n of the peisoiS from ivhom the bribes were taken were not mentioned. Nor such an objec- 
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The Judgment of the Court ^'lras delivered by , 

Subba Rao, J , — ^This Appeal by Special Leave is’preferred against the Judgment 
of the High Court of Judicature at Patna confirming the conviction of the Appellant 
under section 5 of the Prevention of Corruption Act by the Special Judge, Bhagalpur. 

The facts iiiay be briefly stated. The Appellant joined Government service in 
^94^3 a teacher in the Reformatory School, Hazaribagh, on a pay of Rs. .125. 

1945 became a lecturer in mechanics in Sabour Agricultural College, in 
which he served till 30th November, 1949 in the scale of Rs. 125 to 250 till August, 
^947 ^ud from September, 1947 to November, 1949 in the scale of Rs. 200 to 450. 
In December, 1949 became Mechanical Assistant Engineer at Sabour and 
continued to hold that office till 31st August, 1952. During that period he was 
drawing salary with five advance increments in the scale of Rs. 220 to 750. Then 
he was reverted to the post of lecturer in mechanics in the Agricultural College in 
the scale of Rs. 200 to Rs. 4.^0, It would be seen that his salary was only ranging" 
between Rs. 125 and Rs. 300. He had two wives and had three children by them, 

. Admittedly his family was not in affluent circumstances, and his wives did not 
bring him any fortune. .During the year 1951-52 his Bank account and other 
evidence showed that he came into possession of a sum of Rs. 66,832-7-3. 

The case of the Prosecution is that during the years 1950 and 1952 the Govern- 
ment introduced, a scheme called ‘ Grow More Food Scheme ’ subsidized by it 
Under that scheme pumping sets were purchased by the Government and supplied 
to Agricultunsts on payment of 50 per cent of the cost incurred by the Govern- 
ment. The Appellant had a hand in the purchase of sets and in the distribution 
of the same to yanous agriculturists. In that connection he had the opportunity 
to make money on both ends i.c when they were purchased and when they were- 
distributed. The Appellant took an illegal gratification during the implementa- 
tion of the said scheme. On 25th March, 1957 and nth April, iqs? the Suodt 
of Police obtained the sanction of the Government of Bihar, Development Depart- 
ment, for prosecuting the Appellant under section 5 (2), read ivith clause (3) of 
section 5 of the Prevention of Corruption Act, 1947 (H of 1047I hereinafter 
called the Act On obtaining the sanction the Ap&antwas pufon trial Sore 
the Special Judge, Bhagalpur,/or an offence punishable under section 2 read with_ 
sub-sections (i) and (3) of section 5 of the Act. The Special Judve on a consider 
tion of the ewdence, found in the light of the presumption laid dowA in section 5 (3)' 
of the Act that the accused was taking illegal gain out of his economic position - 
in the scheme dunng the year 1951-52. On that finding the learned jSdge con-’ 
victed the Appellant under sub-section (i) read with sub-section (3), of sSion^ ' 
of the Act, and sentenced him to undergo rigorous imprisonment^^ three ySrs 
and to pay a fine of Rs. 500. On appeal the High Court accepted the fi^dS of 

Hencrthe IpSl" 00^! 

Learned Counsel for the Appellant contended that the sanction given bv the 
Government was illegal for three reasons ; given oy ttie 

- I. The sanctioning authority had not before it all the relpvanffi,^fc 

ting the. offence for which sanction was asked for before giving thfsaLtSi 

2. The sanction Was given for prosecuting the Annpllr,^!- ..J “^sanction. 

read wth sub-section (3) of section 5 of the Act, whereas he wareSJ^ctfr? ^ 
different offence under sub-section (i) of section 5 read with sub-section S ^ 

3. The sanction was given under sub-section (fO of ^ i,- 1 1 ^ 

only a rule of evidence on a wrong assumption that the said sub-sectiS . 

oticncc* ^ ^ 

: As the arguiiient turned upon the scope of the 
which it was given it will be necessary to read it in extenso • ^ ^ manner in- 

No.°l™a‘ P.»a, ft, lift April, I®?.' ' 

Whereas the Governor of Bihar has considered the facts stitP,! ,1, - t- x v. - , - , 

No. n95/CR., dated the 26th March, 1957 of the Superintended of'policef Bfagljurr 
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addressed to the Secretary to Government of Bihar, Development Department (copies enclosed)- 
through the Commissioner, Bhagalpur Dudsion. 

And whereas the Governor of Bihar has reasons to believe, on a consideration of the facts men- 
tioned in the aforesaid documents that Shri Ram Sagar Pandit, Lecturer (now under suspension),. 
Sabour Agricultural College, Bhagalpur, has committed offences under clause (2) read with clause (3) ) 
of section 5 of the Prevention of Corruption Act, 1947 (II of 1947). 

Now, therefore, the Governor of Bihar in pursuance of the provision laid doivn in section 6 of 
tlie said Act, 1947 is pleased to accord sanction to the prosecution of the aforesaid Shri Ram Sagar- 
Pandit under the said section. 

A copy each of the letter of the Supdt. of Police, Bhagalpur, and the F.I.R. of the case is attached, 
herewith. 

By order of the Governor ofBiliar 
(Sd.) H. N. Thakur, 

Joint Secretary to Government.” 

It appears that on the 7th of May, 1957, the Supdt. of Police sent another 
letter to the Secretary of the Government of Bihar under section 197 of the Cri- 
minal Procedure Code as well. On receipt of that letter sanction was granted on 
25th June, 1957, in the following terms ; — 

“ No. 2250-D. — ^Whereas the Governor of Bihar has considered the facts stated in the F.I.R. 
and the letter No. 1195 Cr. dated tlie 25th March, 1957, of the Supdt. of Police, Bhagalpur, addressed, 
to the Secretary to the Government of Bihar, Development Dept, (copy enclosed) ffirough the Com- 
missioner, Bhagalpur Division and whereas the_ Governor of Bihar has reasons to believe on the consi- 
deration of the facts mentioned in the aforesaid documents, that Shri Ram Sagar Pandit, Lecturer 
(now under suspension), Sabour Agricultural College, Bhagalpur has committed offences under clause 
(2) read with clause (3) of section 5 of the Prevention of Corruption Act, 1947 (II of 1947). 

Now, therefore, in partial modification of the sanction accorded in Government Order No. 
1136-D dated the 11th April, 1957, the Governor of Bihar, in pursuance of the provisions laid down 
in section 6 of the said Act and under section 197 of Criminal Procedure Code, is pleased to accord 
sanction to the prosecution of the aforesaid Shri Ram Sagar Pandit under the said section. A copy 
each of the letter of the Supdt. of Pohce, Bhagalpur, and the First Information Report of the case is 
attached herewith. 

By order of the Governor of Bihar (Sd.) H. N. Thakur, 25th June, 1957, Joint Secretary to Govern- 
ment, Government of Bihar, Development Department.” 

The said sanctions show that the sanctioning authority has considered the 
facts stated in the First Information Report and the letter No. 1 195-CriminaI, dated 
25th March, 1957, written by the Supdt. of Police. The First Information Report 
was lodged by the Sub-Inspector of Police. It was written by the said Sub-Inspector 
to the Officer-in-charge, Kotwali Police Station. That letter in detail gives the finan- 
cial position of the Appellant, his meagre resources, large Bank balances and his 
possession of other funds. It also narrates how during the years 1950 and 1952 
huge quantities of pumpiqg sets worth Rs. 58 or 59 lakhs were purchased by the 
Agricultural Department of the State of Bihar, how the accused was in charge of the 
scheme of purchase and distribution of the same to various agriculturists and how 
he ^vas in a position to take illegal gratification. It further states that the accused 
was reported to have committed some acts of conunisfion and omission by showing 
favours to different firms. It concludes with an averment that the accused commit- 
ted the offence of criminal misconduct as defined in section 5 (2) of the Prevention 
of Corruption Act, 1947, and was liable to be punished under sub-section (2), read 
with sub-section (3) of section 5 of the Act. The letter written by the Superinten- 
dent of Police to the Secretary to the Government of Bihar, Development Depart- 
ment, gives again in detail the said facts. It also gives the Appellant’s inadequate 
economic resources and the disproportionately large amounts found in his posses- 
sion. It also states that after the enquiry had started he withdrew the entire money 
from the Banks and disposed of the car, wdiich he had purchased earlier. The 
letter further discloses that huge amounts of commission ■vvere debited in the account 
books of various firms against the agents who received orders for the supply of the 
pumping sets to Agricultural Department, Bihar. It particularises that one 
Baidyanath Saran, Proprietor of Messrs. Seekers & Co., Patna, stated that he 
had paid a sum of Rs. 400 to the accused as illegal gratification in respect of the 
supply of the pumping sets as demanded by him. The explanation offered by 
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the accused for coming into possession of such large amounts is also given which 
appears, . on the face of it, to be unacceptable. The letter on the said facts 
purports to draw the conclusion (a) ■ that the accused was receiving money by 
•corrupt and illegal means by abusing his position as a public servant ; (6) that he 
was in possession of pecuniary resources, disproportionate to his known resources, 
of income which he was unable to explain and (c) that the accused had 
•committed an offence,, punishable under sub-section (2) read with sub-section (3) 
of section 5 of the Act. The Supdt. of Police, for the aforesaid reasons requested 
the Government to give sanction under section 6 of the Prevention of Corruption 
.Act and section 197 of the Criminal Procedure Code, for the prosecution of the 
Appellant under section 5 (2) and (3) of the Act in a proper criminal Court 
of law. The First Information Report and the letter give all the necessary facts to 
•satisfy the mind of the sanctioning authority that the Appellant was habitually 
receiving gratification other than legal gratification within meaning of section 5(1) 

(a) of the Act, and that he by his corrupt and illegal means or otherwise was 
abusing his position as public servant to obtain for himself pecuniary advantage' 
within the meaning of section 5 (i) (d) of the Act. The orders issued by the 
‘Government show that it gave the sanction under sub-section (2) read with' 
".sub-section (3) of section 5 of the Act, after considering the facts disclosed in 
the said two documents. 


It is, therefore, clear that the learned counsel is not right in his contention that 
■all the relevant facts necessary to satisfy the mind of the sanctioning authority were 
not placed before' it. 

The second contention, namely that the sanction was given under section 5 (2) 
Tjut not under section 5 (i) is based upon a misapprehension of the scope of the said 
sub-sections. Sub-section (i) describes the ingredients of the offence of criminal 
misconduct. Sub-section (2) is the penal section, that is the section which imposes 
punishment for such a criminal misconduct. The sanction refers to sub-section 
(2) which is the provision that makes criminal misconduct punishable. The sanc- 
tion ex hypolhesi must have reference only to criminal misconduct as defined in 
sub-section (i). The sanction, therefore, though in term sit refers to sub-section (2) 
‘in effect must be deemed to relate to sub-section (i) read with sub-section (2) 
for the expression ‘criminal misconduct’ in sub-section (2) takes in the definition of 
'Crinunal misconduct. The second contention therefore has no merits. 


Nor are there any merits in the third contention either. It is said that the 
■sanction was given to prosecute the Appellant for committing an offence under 
■sub-section (3) of section 5 of the Act. On that assumption it is contended that 
sub-section (3) is only a rule of evidence and does not deal with an offence This 
IS again based upon a misreading of the sapclion. The sanction was riven under 
sub-section (2) read with sub-section (3) of section 5 of the Act. The Waseoloev' 
used indicates the consciousness on the part of the sanctioning author!^ that sub 
section (3) is not a separate offence but it is only a supporting provision to the' 
substantive offence under sub-sections (i) and (2). Sub-section (3) does not create a 
separate offence. Jt only lays down a rule of evidence which marks a departure 
from the well-established pnnciple of criminal jurisprudence that onus is always ol 
the prosecution to bring home the guilt to the accused. Under this •orovisim-. 
circumstances mentioned therein the Court shall presume 
proved that the accused person is guilty of criminal mhc^nductfr ^i-^'^^^"^ 
life official duty. Whentitc sanction fe given uX™b.secdo„ toi ^ 

section (3) it only means that on the facts disclosed in the said two documeno a case 
has been made out for drawing a presumption of guilt against the Appellant ’ 

Now we shall proceed to refer to the decisions cited at thp t j- 

•case on the subject is that of the Judicial Committee in Gokulchand rtuLi 
•V. T/w King\ Reliance is placed upon the following - 

“ In order to comply with the provisions of Clause 23 it must hf n .r judgment ; 

tslven in respect of the facts constituting the offence charupr? r* ■ the sanction was . 

. t-narged. It is plainly desirable that the fact 


1 . ( 1948 ) 1 M.L.J. 243 : L.R. 75 I.A. 30 ; A.I.R. 


1948 P.G. 82 . 
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ishould be teferredto on the faceaf the sanction, but this is not essential since clause 23 does not require 
the sanction to be in any particular form, nor even to be in writing. But if the facts constituting th e 
offence charged arc not shown on the face of the sanction, the prosecution must prove by extraneous 
evidence that those facts were placed before the sanctioning authority.” 

Section 6 of the Act also does not require the sanction to be given in a particular 
form. The principle expressed by the Privy Council, namely, that the sanction 
should be givenin respect of the facts constituting the offence charged equally applies 
to the sanction under section 6 of the Act. In the present case all the facts constitut- 
ing the offence of misconduct with which the Appellant was charged were placed 
Taefore the Government. The second principle, namely, that the facts should be 
referred to on the face of the sanction and if they do not so appear, the prosecution ' 
must prove them “by extraneous evidence, is certainly sound having regard to the 
purpose of the requirements of a sanction. In the present case though the sanction 
ex facie does not disclose the facts, the documents which are exhibited in the case give 
all the necessary relevant facts constituting the offence of criminal min conduct. 
This Gourf in BiswabhiisaiiNaik v. The State of Orissa^ rejected a contention similar to 
that now raised "before us. There the sanction given under section 6 of the Act 
referred only to sub-section (2) of section 5 of the Act and it did not specify wliich of 
the four offences mentioned in section 5(1) was meant. This Court adverting to a 
similar contention observed; 

“ It was evident from the evidence that the facts placed before the Government could only relate 
to offences under section 161 of the Indian Penal Code and clause (a) of section 5 (1) of the Prevention 
of Corruption Act. They could not relate to clause (i) or (c). When the sanction was confined to 
section 5 (2) it could not, in the circumstances of the case, have related to anything but clause (a) 
of sub-section (1) of section 5. Therefore the omission to mention clause {a) in the sanction did not 
invalidate it. ’’ 

The aforesaid two decisions therefore anstver the first two contentions of the 
learned counsel. 

Nor does the decision in Maan Mohan Singh v. State of Uttar Pradesh'^ help the 
Appellant. It is stated therein 

“ the burden of proving that the requisite sanction has been obtained rests on the prosecution 
and such burden includes proof that the sanctioning authority had given the sanction in reference 
to the facts on which the proposed prosecution was to be based ; arid these facts may appear on the 
iface of the sanction or may be proved by extraneous evidence ”, 

The proposition so stated is unexceptionable. In the present case not only the 
sanction discloses that the sanctioning authority has considered the documents 
placed before it, but the documents so placed give all the necessary facts consti- 
tuting the offence of criminal misconduct. 

lieference is made to the decision in the case of JaswantSingh v. State of Punjab ® 
There this Court held that after the sanction was grantedfor the prosecution in respect 
of one offence, cognizance could not be taken in respect of another offence in respect 
of which there -was no sanction. In that case sanction was granted to prosecutie 
Jaswant Singh Patwari for accepting an illegal gratification of Rs. 50 from one Pal 
^ — Singh but a charge was framed for his habitual acceptance of illegal gratification. 
This Court held that the prosecution for the offences under section 5(1) {e) was valid 
but the offence of habitually receiving illegal gratification could not be taken cogni- 
sance of and the prosecution for that offence was void for want of sanction. This 
decision is relied upon in support of the contention that the letter of the Supdt. of 
-> Police only disclosed a specific act of bribery. This decision has no relevance to the 
question now raised before us. In the present case the sanction was given for prose- 
cuting the Appellant for criminal misconduct under sections 5 (i) (a) and 5 (i) {d) 

■ of the Act. On the basis of the said sanction a charge \vas framed against the Appel- 
lant for his having habitually accepted gratification other than remuneration and 


1. (1954) 2 M.L.J. 79 ^ (1934) S.G.J. 537 ; 
.A;I.R. 1954 S.C. 359. 

2 ; A.I.R. 1954 S.G. 637. 

sej— 72 


3. (1958)- M.L.J. (Crl.) 316 : 
355 : A.I.R. 1958 S.G. 124. 


(1958) S.G.J. 
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obtained for himself pecuniary advantage by corrupt and illegal means or ^ other- 
wise abusing his position as public servant and thereby committed the offence of 
criminal niisconduct, an offence punishable under sub-section (2) read with sub^ 
sections (i.) and (3) of section 5 of Act II of I947‘ the facts necessary therefore 
to sustain a prosecution under sub-sections (i) (a) and (a) were placed before the 
sanctioning authority and after having obtained the sanction the appellant was 
charged in respect of the said offence. This decision therefore does not Help the 
Appellant. For the aforesaid reasons we hold that there are no merits in either of the 
three contentions raised to invalidate the sanction. 

Lastly, it is suggested that the charge is defective inasmuch as it has deprived 
the Appellant of his opportunity to rebut the presumption raised under sub-section 
(3) of section 5 of the Act. The charge reads : — 

“ I, Brahmdev Narain, Special Judge, Bhagalpur, hereby charge you Ram Sagar Pandit as follows ; 

' That during the period of the years 1951 and 1952, at Sahour P.S. Mofassil and at Bhagalpur 
Town, P. S. Kotwali, district Bhagalpur, you, being a public servant, viz., Mechanical Assistant Engi- 
neer, Sahour Agricultural College habitually accepted gratification other than legal remuneration and 
obtained for yourself pecuniary advantage by corrupt and illegal means or by otherwise abusing 
your position as public servant with the result that during the said period you came in possession of a 
sum of about Rs. 62,000 which was disproportionate to your known sources of income and which 
you could not satisfactorily account and you thereby committed the offence of criminal misconduct, 
an offence punishable under sub-section (2) read with sub-sections (1) and (3) of section 5 of Act (II 
of 1947) the Prevention of Corruption Act, 1947 and within my cognizance and I hereby direct 
you be tried by this Court on the said charge.” 

Sub-section (3) of section 5 is ; — 

“ In any trial of an offence punishable under sub-section (2) the fact that the accused person 
or any other person on bis behalf is in possession, for which the accused person cannot satisfactorily 
account, of pecuniary resources or property disproportionate to his knotvn sources of income may be 
proved, and on such proof the Court shall presume, unless the contrary is proved, that the accused 
person is guilty of criminal misconduct in the discharge of his official duty and his conviction therefor 
shall not be invalid by reason only that it is based solely on such presumption. ” 


This section does not incorporate a separate head of offence. It is only a rule of 
evidence. If the accused is in possession of pecuniary resources for which he cannot 
satisfactorily account, there will be a presumption unless the contrary is proved that 
the accused person is guilty of criminal misconduct. But this presumption can only 
apply when there is a specific charge of criminal misconduct visualised under one or 
the other of clauses (a) to {d) of section 5- To illustrate, if there is a charge that an 
accused has taken a bribe of Rs. 10,000 from a complainant as a reward, the prose- 
cution can rely upon the presumption by establishing that the accused was in posses- 
sion of pecuniary resources or property disproportionate to his known sources of 
income. But the presumption so raised in the circumstances mentioned in the sub- 
section can be rebutted by the accused in two ways, (i) by adducing evidence to. 
prove that he came into possession of the said resources in a iaw’ful manner and (2) 
though he has failed to explain the circumstances under which he came into possession 
of the sard resomecs, by proving by other evidence that he did not take any Ulegaf 
gratification. The presumption raised under sub-section (3) cannot obviously 
prevent an accused fr^ proving his innocence in respect of the specific charge 
leveUed against him. On this legal position it is contended that as the charge does 
not disclose the amounts he took as bribes and the persons from wdiom he had taken, 
the Appellant was not given an opportunity to prove his innocence. But in our view 
this circumstances does not invalidate the charge though it may be a ground for 
asking for better particulars. The charge as framed clearly stated that the Appellant 
habitually ageept^d gratificafion other.than legal remuneration and obtained pecu- 
ma^ advantage by corrupt and illegal means. The charge -contains allegations 
making out an offpnee under section.fi (i) of the Aci. The charge no doubt shouW 
have contained better particulars so as to enable the Appellant tO’ prove his case but 
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the accused- never complained that the charge did not contain the necessary parti- 
culars. The record discloses that the accused understood the case against him and 
adduced all the evidence which he wanted to place before the Court. Section 225 
of the Criminal Procedure Code says that : 

“ no error in stating either the offence or the particulars required to i)c stated in Ihe- 
charge, and no omission to state the offence or those particulars, shall be regarded at any stage of the- 
case as material, unless the accused was in fact misled by such error or omission, and it has occasioned; 
a failure of justice. ” 

That apart, the appellate Court could have set aside the conviction if the defect 
in the charge had occasioned a failure of justice but theAppellant did not raise any 
objection either before the Special Judge or in the High Court on the score that the 
charge was defective and that he was misled in his defence on the ground that, 
particulars of the persons from whom the bribes were taken were not mentioned. 
Nor such an objection has been taken in the Special Leave petition, nor in the State- 
ment of the Case. This objection is an afterthought and cannot be allowed to be: 
raised at this stage of the proceedings. 

The appeal fails and is dismissed. 

V.S. Appeal dismissed- 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. J. Imam, K. Subba Rao, N. Rajagopala Ayyangar and- 
J.R. Mudholkar, JJ. 

Ramji Missar and another . . Appellant * 

V. 

The State of Bihar . . Respondent. 

Probation of Offenders Act ( XX of 1958), section 6 (1) —rAge of the accused— Point oftime — Timr 
of sentence. 

The object of Probation of Offenders Act fa to prevent the toning of youthful offenders int o- 
criminals by their association wth hardened criminals of mature age wthm the walk of a prison. The 
method adopted fa to attempt their possible reformation instead of inflicting on them the normal 
punishment for their crime. If this were borne in mind it would be clear that the age referred to by 
the opening words of section 6 (I) should be that when the Court has to choose between the two alter- 
natives which the Act in supersession of the normal penal law vests in it, oiz., sentence the offender 
to imprisonment or to apply to him the provisions of section 6 (1) of the Act. 

The Courts mentioned in section 11, be they trial Courts or Court e.\ercfaing appellate or revi- 
sional jtirisdiction, are thereby empowered to exercise the jurisdiction conferred on Courts not only 
under sections 3 and 4 and the consequential provisions but also under section 6. 

A.n appellate Court has an unfettered discretion in dealing with a case which comes before it 
under section 11 and its discretion and powers are not.to be governed by he terms of section 6 (1). 

On the terms of the section, on grounds of logic as well as on the theory that the order passed by 
an -appellate Court fa the correct order which the trial Court should have passed, the crucial date- 
must be that upon which the trial Court had to deal with the offender. / 

Appeal by Special Leave from the Judgment and Order, dated 10 th May, 
1962 of the Patna High Court in Criminal Appeal No. 339 of ig6i. 

B. K. P- Sinha and A. Gc-Ratnaparkhi, Advocates, for Appellant. 

S. P. Vaima, Advocate and P. D. Menon, Advocate for R, JV. Sachthey, Advocate, 
for Respondent. 

The Judgment of the Court was delivered by 

Rajagopala Ayyatigar, J . — ^This appeal by Special Leave granted by us on 7th 
September, 1962 raises for consideration -the proper construction of ections 6 and i r 


* Crl. A. No. 144 of 1962. 


6th December, 1962;, 
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of the Probation of Offenders Act, 1958 (Central Act XX of 1958), hereinafter 
called the ‘ Act ’ . 

The appellants are two brothers — ^Raniji and Basist. It was alleged that these 
two assaulted one Sidhnath (P.W. 2) who as a result suffered grievous, injui'ies. Basist, 
the younger brother, was charged before the Assistaiit Sessions Judge,JArrah, with the 
commission of an offence under section 307, Indian Penal Code, for the reason that 
the injury lie inflicted ■was a bhala blow under circumstances “ that if by that^ act 
•death had been caused he would have been guilty of murder,” utid as the injury 
actually sustained was grievous he was further charged with causing grievous hurt 
under section 326, Indian Penal Code. The elder brother who too caused hurt to 
the victim was charged under section 324, Indian Penal Code. The Assistant Ses- 
sions Judge held the prosecution case as alleged established against both the accused. 
It is now necessary to mention that according to the Sessions Judge Ramji was 21 
years old and Basist 19. Section 6 of the Act enacts : 

“ 6. (1) When any person under twenty-one years of age is found guilty of having committed 

an offence punishable with imprisonment (but not with imprisonment for life), the Court by which 
the person is found guilty shall not sentence him to imprisonment unless it is satisfied that, having 
regard to the circumstances of the case including the nature of the offence and the character of the 
•ofiteder, it would not be desirable to deal witlt him under section 3 or section 4, and if the Court passes 
any sei^ence of imprisonment on the offender, it shall record its reasons for doing so. 

(2) For the purpose of satisfying itself whether it would not be desirable to deal under section 3 
•or section 4 with an offender referred to in sub-section (i), the Court shall call for a report from die 
probation officer and consider the report, if any, and any other information available to it relating 
to the character and physical and mental condition of the offender.” 

The terms of this section excluded the application of its provisions to Basist who was 
found guilty of an offence punishable with imprisonment for life (both sections 307 
and 326, Indian Penal Code). He accordingly sentenced Basist to undergo rigorous 
imprisonment for six years under section 307, Indian Penal Code and to four years 
under section 32,6, Indian Penal Code, the sentences to run concurrently. As regards 
Ramji, the elder brother, he considered it inappropriate to afford him the benefit of 
this provision and recorded his finding on this matter in these terms : 

“ So far as accused Ramji is concerned I am not inclined to take recourse to the provisions of the 
Probation of Offienders Act, 1958, because the act of assault on the informant on the part of this 
■accused is premediated. 

He sentenced him to undergo rigorous imprisonment for two years under section 324, 
Indian Penal Code, 

Both the accused filed an appeal to the High Court. The learned , single Judge 
who heard the appeal considered the evidence in the case and the circumstances in 
which the injury was inflicted and held that there tvas no intention on the part of 
Basist to cause grievous hurt to P.W . 2, with the result that as against him the convic- 
tion under section 307 as well as that under section 326, Indian Penal Code, were 
set aside and in their place he recorded a finding of guilty in respect of an offence 
under section 324, Indian Penal Code, for which he imposed a sentence of rigorous 
imprisonment for two years. As against Ramji the conviction was maintained' but 
being informed by counsel that that accused had been suffering from tuberculosis 
the sentence of imprisonment was reduced from 2 years to 9 months. 

It was urged before the High Court that the reasons assigned by the Assistant 
Sessions Judge for refusing to_ apply the provisions of section 6 of the Act to accused 
Ramji were not proper. This submission was, however, repelled since the learned 
Judge considered the section inapplicable to that accused because, though he might 
have been “ under 21 years of age ” on the date of the offence (October .17, .i960)) 

“ he was not a person under 21 years of , age ” on 24,th May, 1961 when the Sessions 
Judge found him guilty and sentenced him to a term of imprisonment holding that 
the crucial date on which the age had to be determined being not the date of the 
offence but the date on which as a result of a finding of guiltv sentence had to be . 
passed against the, accused. . 
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As regards Basist also, it was urged before the High Court that in view of the 
alteration in the finding recorded as regards his guilt, the beneficial proxdsions of 
section 6 of the Act became applicable to him, the learned Judge holding that he 
could pass the same order as the trial Court could have done because of the provi- 
sions contained in section 1 1 of the Act reading: 

“ 11. (1) Nonvithstanding anything contained in the Code or any other law, an order under 

I ^ made by any Court empowered to try and sentence the offender to imprbonment and 

also by the High Court or any other Coturt when the case comes before it on appeal or in revision. 

(2) Notwithstanding anything contained in the Code, where an order under section 3 or sec- 
uon 4 IS made by any Court trying the.offender (other than a High Court), an appeal shall lie to the 
Court to which appeals ordinarily lie from the sentences of the former Court. 

(3) In any case where any person under twenty-one years of age is found guilty of having 
committed an offence and the Court by which he is found guilty declines to deal with him under sec- 
tion 3 or section 4, and passes against him any sentence of imprisonment with or without fine from which 
no appeal lies or is preferred, then, notwithstanding anything contained in the Code or any other laiv, 
tlie Court to which appeals ordinarily lie from the sentences of the former Court may, either of-its 
own motion or on an application made to it by the convicted person or the probation officer, call for 
and e-vamine the record of the case and pass such order thereon as it thinks fit. 

(4) When an order has been made under section 3 or section 4 in respect of an offender, the 
appellate Court or the High Court in the exercise of its power of revision may set aside such order and 
in lieu thereof pass sentence on such offender according to law : 

Provided that the Appellate Court or the High Const in revision shall not inflict a greater 
punishment than might have been inflicted by the Court by which the offender was found guilty.” 

The learned Judge however, declined to do so observing : 

“ No doubt, under the provisions of section 11 of the Probation of Offenders Act this Court is 
competent to make an order, but it is entirely discretionary for this Court to exercise the power con- 
ferred on it under section 11. In view of the fact that the Court below has already dealt with this 
matter, though not very samfactorily, I do not consider it desirable to deal with the cases of these 
appellants under the provisions of the Probation of Offenders Act at this stage.” 

And instead passed the sentence of imprisonment as already mentioned. It is the 
correctness of these orders refusing to apply_ the provisions of section 6 of the Act 
to the cases of the appellants that is raised for consideration in this appeal. 

Taking first the case of Ramji, the elder brother, we entirely agree with the 
High Court in their construction of section 6. The question of the age of the person 
is relevant not for the purpose of determining his guilt but only for the purpose of the 
punishment which he should suffer for the offence of which he has been found, on 
the evidence, guilty. The object of the Act is to prevent the turning of youthful 
offenders into criminals by their association tvith hardened criminals of mature age 
within the walls of a prison. The method adopted is to attempt their possible refor- 
mation instead of inflicting on them the normal punishment for their crime. If this 
were borne in mind it tvould bd clear that the age referred to by the opening words of 
section 6 (i) should be that when the Court is dealing with the offender, (hat being 
the point of time when the Court has to choose between the Uvo alternatives which 
the Act in supersession of the normal penal law vests in it, viz., sentence the offender 
to imprisonment or to apply to him the protnsions of section 6(1) of the Act. As 
the High Court has found that Ramji was not a person under the age of 2 1 on 24th 
May, 1961 when the learned Sessions Judge found him guilty it is clear that section 
6 (i)*of the Act has no application to him. 

The position in regard to ..the second appellant, Basist^ stands on an entirely 
different footing. He was said to be of the age of 19 by the Sessions Judge which is 
apparently a reference to the time when the offence was committed. If so, he would 
have been about 20 at the time when the Sessions Judge found him guilty of offences 
under sections 307 and 326, Indian Penal Code and possibly also below 2i at the 
time when the High Court altered his conviction into one under section 324, Indian 
Penal Code. 

If by reason of his age, and the offence of ivhich he has been found guilty the 
provisions of section 6(1) are not excluded, the question that has next to be considered. 
^ whether the learned Judge had an absolute and unfettered discretion to pass or 
refuse an order under the Act by virtue of the terms of section 1 1 of the Act. This. 
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would obviously turn on (i) whether or not section 6 (i) was applicable to the High 
Clourt, and (2) the proper construction of the terms- of section 11 which empowers 
appellate and revisional Courts to pass orders Under the Act, 

It was urged by learned counsel for the appellant that the High Court wlien i^. 
recorded a finding that Basist was guilty of an offence under section 324, _ Indian 
Penal Code, was squarely within the words “the Court by which a person is found 
guilty ” occurring in section 6 (i) as it was only by that Court that for the first time 
the accused was found guilty of an offence which was not excluded by the opening 
words of that section. Learned counsel relied for this position on the judgment of 
the High Court of Madras in Narayanaswatni Jiaidu v. Emperor^ following a decision of 
the Allahabad HighjCourt to a similar effectin Emperor v. Birch^. The question that 
arose in the first of the above cases related to the scope of the words “ Court before 
whom he is convicted” occurring in section 562, Criminal Procedure Code, as it 
•originally stood. The provision in section 562, Griminal'Procedure Code, is somewhat 
in pari materia with section 4 of the Act wherein a person found guilty of having com- 
mitted offences not punishable with death or imprisonment for life may, instead of 
being sentenced to imprisonment, be released on entering into a bond. In the Code 
as originally enacted which the decision referred to had to deal with, there was.no 
express provision as regards the power of appellate Courts to pass similar orders. 
The accused in that case was tried and convicted by a Magistrate under sections 447 
and 352, Indian Penal Code, and sentenced to undergo rigorous imprisonment for 
two weeks. The accused filed an appeal and the Deputy Magistrate who heard it 
while affirming the conviction directed his release on his executing a bond applying 
to him the provisions contained in section 562, Criminal Procedure Code. The 
District Judge considered that the Deputy Magistrate had e.xcecdcd his jurisdiction 
in making this order and referred the question to the High Court. The learned 
Judges rejected the Reference observing that the words “ Court before whom he is 
convicted ” used in section 562 were not intended to limit the power of making orders 
under that section to the Court of first instance. 


It imght be mentioned that the Code has since been amended by the addition of 
sub-section (2) which runs : 

. “ An Order under this section may be made by an appellate or by the High Court when exer- 
cising Its powers of rewjion” / o 

so that it is no longer necessary for an appellate or revisional Court to rely on an}' 
construction of the words ‘ the Court by which the person is found guilty ” for invok- 
mg or exercising its jurisdiction. The position therefore comes to this: the words 
-reternng to ^e Court by which a person is found guilty” are wide enough to include 
an appellate Court, and particularly so where it is the appellate Court alone which 
by reason of its finding on the guilt of the accused beedmes for the first time vested 
with the power or the duty to act under the section. Undoubtedly if section 1 1 
were attracted to the case, then there would be no need for invoking the jurisdiction 

section 6, and indeed in those circumstances the propci" 
construction of section 6 itself would be to exclude an appellate or revisional Court, 
since a redundancy could not have been intended by the statute. - 

The first question would therefore be to ascertain whether the iurisdiction of 

^ of the jurisdiction conferred 

the Act - On Court is to pass “ an order under . 

foi" determining what these are. " They 

of an ^ ^ Court might order the release of a person found guilty 

-of an offence of the type specified m the section after due admonition. 

releasinesS^n^soron e Passed in circumstances set out in it 
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■(3) Orders which are consequential on orders under section 3 or section 4 
like those for which provision is made by sections 5 and 9. ’ So far as section 6 is 
concerned it is, to say the least, doubtful whether it involves the “passing of an 
order, for the operative words are that the Court finding a person guilty refrains 
from passing any sentence. An injunction enacted by this Act against passing a 
sentence of imprisonment which the Court under the normal law is empo^vered or 
enjoined to pass can hardly be termed “passing an order ” under the Act. If 
this were correct, the result would be that on the reasoning which the High Courts 
of Madras and Allahabad aidopted to construe the words in section 562 of the Code, 
the High Court, when hearing an appeal, would be subject to the provisions of 
section 6. , 

It is however possible that the words in section 1 1 (i) “pass an order under the' 
Act ” are not to be construed so strictly and literally, but to be understood to mean 
“ to exercise the powers or jurisdiction conferred by the Act.” This \vdder inter- 
pretation might perhaps be justified by the scope and object of this section. Sec- 
tion ir is to apply “ notwithstanding anything in the Code or any other law” 
to all Courts empowered to sentence offenders to imprisonment. To read a bene- 
ficial provision of this universal type in a restricted sense, so as to confine the power 
of these Courts to the exercise of the powers under sections 3 and 4 alone would not, 
in our opinion, be in accord with sound principles of statutory interpretation. 
We are, therefore, inclined to hold that the Courts mentioned in section 1 1 be they 
trial Co'urts or Courts exercising appellate or revisional jurisdiction are thereby em- 
powered to exercise the jurisdiction conferred on Courts not only under sections 
3 and 4 and the consequential provisions but also under section 6. 

Accepting therefore the interpretation of section ii (i) which .was. urged by 
Counsel for the respondent, that the Courts mentioned in it could pass orders 
under sections 3, 4 or 6, the question next to be considered relates to the incidence 
of that jurisdiction with regard to the amount and nature of discretion vested in 
these Courts. 

It was submitted on behalf, of the appellant that the power conferred on the 
High Court and other Courts by section n (i.) was neither more nor less than 
those of the Court under section 6 (i) and that the former were bound to exercise it, 
subject to the same conditions and limitations as are set out in the latter provision. 
Stated in other words the interpretation suggested was that the terms of section 6 
had, so to speak, to be read into, the jurisdiction of the Courts acting under section 
II (i). On the other hand, the contention urged by the respondent was that 
section u (i) had to be read on its own language and so read it conferred on the 
Courts mentioned in it, an absolute and unfettered discretion “ to pass or not to 
pass an order under the Act” as they thought fit having regard to the circumstances 
of each case. 

A considerable portion of the argument by the respondent was based on the 
import of the facultative verb “ may ” in the words “ may be made ” occurring in 
the operative part of the sub-section as conferring a discretion and that as no limita- 
tions were placed by this or any other section on the exercise of tlus discretion, 
the same should be held to be unfettered and therefore capable of being exercised, 
no doubt, on judicial principles but not subject to any statutory limitations. _ It 
might be mentioned that from the relevant passage of, the judgment of the High 
Court which we have extracted, it rvould appear that the learned Judge has pro- 
ceeded on this interpretation . of section 11. 

Though the word “ may ” might connote merely an enabling or permissive 
power in the sense of the usual phrase “ it shall be lawful ”, it is also capable of 
being construed as referring to a compellable duty, particularly when it refers to 
a power conferred on a Court or other judicial authority. As observed in Maxwell 

on Statutes : • .... 

“ Statutes which authorise persons to do acts for the 'benefit of others, or,' as it is sometimes said, 
for the public good or the advancement of justice, have often given rise to controvers>' when confer- 
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ring the authority in terms simply enabling and not mandatory. In enacting that they ‘ may ? or 
shall, if they ‘think fit’ or, ‘shall have power’, or .‘that it shall be lawful’ lor them to do such acts, a, 
statute appears to use the language of mere permis-sion; but it has been so often decided as to have- 
become an axiom that in such cases such expressions may have— to say the least — a compulsory 
force.” 

The fact that the power is conferred on a Court might militate against the literal, 
interpretation of “ may ” suggested by the respondent. This apart, the power 
conferred by section ii (i) is to pass “ an order under the Act” and the question 
arises as to the precise import of these words, and in particular whether these words, 
would not imply that the order to be passed would be subject to the same limitations 
or conditions as the orders under what might be termed the primary provisions; 
of the Act. Thus section 3 empowers a Court to release certain offenders on pro- 
bation of good conduct after due admonition, and it lays down certain tests as a. 
guidance or the basis upon which that discretion is to be exercised : (i) that no 
previous conviction should have been proved against him, and (2) that the Court 
Ijy which the person is found guilty should be of the opinion that, having regard to 
the circumstances of the case including the nature of the offence and the character 
of the offender it is expedient so to do. Similarly, section 4 empowers a Court to 
release certain offenders on probation of good conduct. The criteria laid down, 
there and the guidance set out is that the Court by which the person is found guilty 
should be of opinion that, having regard to the circumstances of the case including 
the nature of the offence and the character of the offender, it is expedient to release- 
him on probation of good conduct, with a proviso that the power is not to be exer- 
cised unless the Court were satisfied that the offender or his surety has a fixed place 
of abode or regular occupation in the place over which the Court exercises jurisdic^ 
don or in which the offender is likely to live during the period for which he enters 
into the bond. 


Would it be a proper construction of section 1 1 (i) to hold that the High Court 
etc. could pass orders in appeal or revision without reference to these standards, 
tests or guidance which the statute has prescribed for the primary Courts? Wc’ 
are clearly of the opinion that this is capable only of a negative answer and that 
the power conferred on appellate or other Courts by section 1 1 (i ) was of the same- 
nature and characteristics and subject to the same criteria and limitations as that, 
conferred on the Courts under sections 3 and 4. We arc confirmed in this view by 
the terms of section 11(3). If this were so it would not be possible to adopt a diffe- 
rent rule of interpretation ivhen one came to consider the power under section 6- 
It cannot, for instance, be suggested that the High Court could in its discretion exer- 
cise the power under section 6 in the case of a person who is above the age of 21 r 
nor where a person is found guilty of an offence punishable with death or impri- 
sonmen for life. These limitations on the exercise of the discretion have surely 
to be gathered only from the terms of section 6 (i). If section 6 (i) applies so far 
to restrict the absolute and unfettered discretion implied by the word “may”, 
It appears to us that logically the conclusion is inescapable that the entirety of 
section 6 (i ) applies to guide or condition the jurisdiction of the High Court under 
section “ ( I ) • ^ e therefore reject the submission made to us on behalf of the resr 
ponden hat an appellate Court has an unfettered discretion ih dealing with a 
case which comes before it under section ii and that its discretion and powers 
are not to be governed by the terms of section 6(1). 

n question next to be considered is the result of applying the terms of section 

6 (i) to a person in the position of Basist. It was not disputed by learned counsel 

nf Court failed to consider the 

case of this accused with reference to the terms of section 6 since he has proceeded 

rircumstancp'; ^ unfettered discretion in the matter and which in the 

acriwed Thp ^’^^^ined to exercise in favour of the 

p mnet thp f ^ ° ^ High Court in so far as it relates to the second appellant— 

therefore be set aside and the High Court directed to exercise its 

Ia?d dowS ta secdon. “ 
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^ We shall now' proceed to consider one question -svhich ^vas mooted before 
us in regard to the crucial date for reckoning the age where an appellate Court 
modifies the judgment of the trial Judge, when section 5 becomes applicable to a. 
person only on the decision of an appellate or a revisional Gom:t. Is the age of 
the offender to be reckoned as at the date of the judgment of the trial Judge or is 
it the date when the accused is, for the first time, in a position to claim the benefit 
of section 6. We consider that on the terms of the section, on grounds of logic ; 
as well as on the theory that the order passed by an appellate Court is the correct . 
order which the trial Court should have passed, the crucial date must be that upon 
■\vhich the trial Court had to deal wdth the offender. In this view as Basist was ; 
admittedly below 21 years of age at the time of the judgment of the Assistant Sessions 
Judge, section 6 was not inapplicable to him even assuming he was above that age 
by the date of the order in appeal. 

The appeal is accordingly allow'ed in part i.e., in regard to the second appellant — 
Basist and is remanded to the High Court to consider the proper order to be passed 
in his case by applying the provisions of section 6 of the Probation of Offenders. 
Act, 1958. 

V.S. Appeal allowed in pari. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S.J. Imam, K. Subba Rao, Rajagopala A'S'yangar and J.R. . 
Mudholkar, JJ. 

Venkata Reddy and others . . Appellants* 

V. 

Pethi Reddy . . Respondent. 

Provincial Insolaency Act {V of 1920), section 28-/1 introduced by Act XXV of 1948, First Proviso — Applica- 
bility — “Final decision” — Construction — Insolvent of father — Sale of entire Joint family properly by the Official' 
Receiver — Suit for partition by sons — Preliminary decree for partition holding sons ’ interest did not vest in the Official 
Receiver — Amounts to final decision — Code of Civil Procedure (F of 1908), section 97 — Preliminary decree — 
Finality and executability. 

Tlie word decision even in its popular sense means a concluded opinion. Where therefore the 
decision is embodied in the judgment which is followed by a decree, finality must naturally attach 
itself to it in the sense that it is no longer open to question by either party except in an appeal, review 
or revision petition as provided for by law. It would mean a decision which would operate as res 
judicata between the parties if it is not sought to be modified or reversed by preferring an appeal or a 
revision or a review application as is permitted by the Code of Civil Procedure. 

A preliminary decree passed, svhether it is in a mortgage suit or a partition [suit is 'not a tentative 
decree but must, in so far as the matters dealt with by it are concerned be regarded as conclusive. No 
doubt in suits which contemplate the making of two decrees a preliminary and a final decrec-^the 
decree which would be executable tvould be the final decree. But the finality of a decree or decision 
does not necessarily depend upon its being executable. The Legislature in its tvisdom has thought 
that suits of certain types should be decided in stages and though the suit in such cases can be regarded 
as fully and completely decided only after a final decree is made the decision of the Court arrived at the ■ 
earlier stage also has finality attached to it. Section 97 of the Code clearly indicates that as to the 
matters covered by it, a preliminary decree is regarded as embodying the final decision of the Court 
passing that decree. 

* The sale by the Official Receiver during the insolvency of the father was the subject of a final . 
decision by a competent Court in as much as that Court decided in the preliminary decree in the parti- 
tion suit that the sale was of no avail to tlie purch^er as the Official Receiver had no power to make - 
that sale. Nothing more was required to be established by the sons before being entided to the pro- 
tection of the First Proviso to section 28-A of the Prosdncial Insolvency Act. 

Appeal by Special Leave from the Judgment and Decree dated the ist Decem- 
ber, 1955 of the Madras High Court in Second Appeal No. 736 of i953-t 

R. Ganapalhy Iyer, and R. Thiagarajan, Advocates and G. Gopalakrishnan, Advocate - 
of Mjs. Gagral & Co., for Appellants. 

V.S. Prashar, A.S. Ghaltirosdi and K.R. Chaadhuri, Advocates, for Respondent. - 


*Civil Appeal No. 199 of 1960. 


I (1956) I M.L.j. 576 . 
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The Judgment of the Court was delivered by 

Mudholkar, J.— Only one question arises for consideration in ^ this appeal by 
.■Special Leave and that is the meaning to be given to the expression final decision 
occurring in the First Proviso to section 28-A’ of the Provincial Insolvency Act, 
1920 (Act No. V of 1920), introduced by Act No, XXV of 1948, 

For appreciating the argument advanced before us a few facts have to be stated. 
Venkata Reddy, the father of the appellants, was adjudicated an insolvent by the 
.Sub-Court, Salem, in I.P. No. 73 of 1935. At that time only, the appellants i and 2 
were born while the third appellant was born later. The father’s one-third share 
was put up for auction by the Official Receiver and was purchased by one Karuppan 
JPillai for Rs. 80. The Official Receiver then put up for auction the two-thirds 
share belonging to appellants 1 and 2 on 27th July, 1936 which was purchased 
fiy the same person for Rs. 341. He sold the entire property to the respondent, 
Pethi Reddy on 25th May, 1939, for Rs. 300. 

The appellants instituted a suit on ist February, 1943 for the partition of 
the joint family property to which suit they made Pethi Reddy a party and claimed 
thereunder two-tliirds share in the property purchased by him. In that suit it 
was contended on behalf of the respondent that on their father’s insolvency the 
share of the appellants in the joint family property also vested in the Official Receiver 
and that he had the power to sell it. The contention was negatived by the trial 
Court which passed a preliminary decree for partition in favour of the appellants. 
The decree was affirmed in appeal by the District Judge and eventually by the 
High Court in Second Appeal, except with a slight variation regarding the amount 
of mesne profits. The decision of the High Court is dated i8th November, 1946, 
On 1 8th January, 1946, the appellants made an application for a final decree which 
was granted ex parte on 17th August, 1946. At the instance of the present res- 
pondent this decree was set aside. By that time the new provision, that is, section 
28-A of the Provincial Insolvency Act had come into force. On the basis of this 
provision it was contended by, the respondent that the appellants were not entitled 
to the allotment of their two-thirds share in the property purchased by hint inas- 
much as that share had also vested in the Official Receiver. The District Munsif 
held that Act XXV of 1948 which introduced section 28-A did not affect the pre- 
liminary decree for partition since it had been passed on 20th August, 1943. Fit;, 
therefore, restored the ex parte final decree which had been set aside on 1 7 th Deceihber 
t 950 - The appeal preferred by the respondent against the decision of the Dis- 
trict Munsif was dismissed by the Principal Subordinate Judge, Salem, whereupon 
he preferred a Second Appeal before the High Court. The High Court allowed 
the appeal and dismissed the application of the appellant for passing the final decree. 

Section 28-A of the Provincial Insolvency Act runs as follows : 

property of the insolvent shall comprise and shall always be deemed to have comprised 
■also the capacity to exercise and to take proceedings for exercising all such powers in or over or in 
irespect of property as might have been exercised by the insolvent for his own benefit at the commence- 
ment of his insolvency or before his discharge ; 

Provided that nothing in this section shall affect any sale^ . mortgage or lother transfer of the 
j^operty of the insolvent by a Court or Receiver or the Collector acting under section] 60 made before 
•the commencement of the Provincial Insolvency (Amendment) Actj 1943, which has been j the subject 
oi a final decision by a competent Court ; 

^ovided fmther that the property of the insolvent shall not be deemed by any reason of any- 
fthing contained in this section to comprise his capacity referred to in this section in respect of any 
rsu^ sale, mortgage or other transfer of property made in the State of Madras after 28th July^ 1942., 
•and before the commencement of the Provincial Insolvency (Amendment) Act, 1948.’- 

, . The Objects and Reasons set out in the Bill which sought to introduce this pro- 
vision were to bring the provisions of the Provincial Insolvency Act in line -with those 
of the Presidency Towns Insolvency Act in ‘so far as the vesting of the joint family 
property in the Official Receiver upon the - father’s insolvency was concerned. 
While under the Presidency Towns Insolvency Act, in a case of this kind,- the dis- 
posing power of the father over. the interest of his undivided sons also vests in the 
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Official Receiver and not merely the father’s own interest in the joint family pro- 
• divergence of opinion amongst the High Courts in India as to 

whether under the Provincial Insolvency Act the father’s disposing power over his 

f vests in the -Official Receiver. A Full Bench of the 
iVIadras High Court held in Ramasasimlu v Balakrishna Rao^, that it does not. It 
was in the light of this decision that in the appellants’ suit for partition, a preliminary 
decree was passed with respect to their two-thirds interest in the joint family pro- 

Official Receiver. In the course of the decision 
01 the FuU Bench a suggestion was made that the Legislature should step in and 
bring the provisions of the Provincial Insolvency Act in the relevant respect in line 
%vitn those of the Presidency Towns Insolvency Act, 

The new provision makes it clear that the law is and has always been that 
upon the father’s insolvency his disposing power over the interest of his undivided 
sons in the joint family property vests in the Official Receiver and that consequently 
the latter has a right to sell that interest. The provision is thus declaratory of 
the law and was intended to apply to all cases except those covered by the Uvo pro- 
visos. We are concerned here only with the First Proviso. This Proviso excepts 
from the operation of the Act a transaction such as a sale by an Official Receiver, 
which has been the subject of a final decision by a competent Court. The short 
question, therefore, is tvhether the preliminary decree for partition passed' in this 
•case which was affirmed finally in Second Appeal by the High Court of Madras 
can be regarded as a final decision. The competence of the Court is not in ques- 
tion here. What is, however, contended is that in a partition suit the only decision 
which can be said to be a final decision is the final decree passed in the case and 
that since final decree proceedings were still going on when the Amending Act 
came into force the First Proviso was not available to the appellants. It is con- 
tended on behalf of the appellants that since the rights of the parties are adjudicated 
upon by the Court before a preliminary decree is passed that decree must, in so 
far as rights adjudicated upon are concerned, be deemed to be a final decision. 
The word ‘ decision ’ even in its popular sense means a concluded opinion (see 
Stroud’s Judicial Dictionary, 3rd ed., Vol. I, p, 743). Where, therefore, the deci- 
sion is embodied in the judgment which is followed by a decree finality must natu- . 
rally attach itself to it in the sense that it is no longer open to question by either 
party except in an appeal, revieiv or revision petition as provided for by law. The 
High Court has, however, observed : 

The mere declaration of the rights of the plaintiff by the preliminary decree, would, in ou r 
•opinion not amount to a final decision for it h well known that even if | a preliminary decree is passed 
either in a mortgage suit or in a partition suit, there are certain contingencies in which such a prdi - 
•minary decree can be modified or amended and therefore would not become final.” 

It is not clear from the judgment what the contingencies referred to by the High 
Court are in which a preliminary decree can be modified or amended unless w'hat 
the learned Judges meant was modified or amended in appeal or in review or in 
revision or in exceptional circumstances by resorting to the powers conferred by 
sections 151 and 152 of the Code of Civil Proccedure. If that is what the High 
Court meant then every decree passed by a Court including decrees passed in 
cases which do not contemplate making of a preliminary decree are liable to be 
“ modified and amended Therefore, if the reason given by the High Court is 
accepted it would mean that no finality attaches to decree at all. That is not the 
law. A decision is said to be final when, so far as the Court rendering it is con- 
cerned, it is unalterable except by resort to such provisions of the Code of Civil 
Procedure as permit its reversal, modification or amendment. Similarly, a final 
decision would mean a decision which would operate as res judicata between the 
parties if it is not sought to be modified or reversed by preferring an appeal or a 
revision or a review application as is permitted by the Code. A preliminary decree 
passed, whether it is in a mortgage suit or a partition suit, is not a tentative decree 
"but must, in so far as the matters dealt vvith by it are concerned, be regarded as 
•conclusive. No doubt, in suits which contemplate the making of two decrees a 

1. I.L.R. 1943Mad.83 : (1942)2M.L.J.457 (F.B.). 
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preliminaT7 decree and a final decree— the decree which would be executable would, 
be the final decree. But the finality of a deerec or a decision does not necessarily 
depend upon its being executable. The Legislature in its wisdom has thought that, 
suits of certain types should be decided in stages and though the suit in such cases 
can be regarded as fully and completely decided only after a final decree is made the- 
decision of the Court arrived at the earlier stage also has a finality attached to it. 
It would be relevant to refer to section 97 of the Code of Civil Procedure which pro- 
vides that where a party aggrieved by a preliminary decree does not appeal from it, 
he is precluded from disputing its correctness in any appeal which may be preferred 
from the final decree. This provision thus clearly indicates that as to the matters 
covered by it, a preliminary decree is regarded as embodying the final decision of 
the Court passing that decree. 

The High Court, however, thinks that a decision cannot be regarded as final if 
further proceedings are required to be taken for procuring the relief to which a 
party is held entitled by that decision. In support of its view the High Court has 
referred to the following observations in In re A Debtor'^ : 

It is clear, therefore, that further proceedings will be necessary to get the money out of Court; 
and I think it is also clear that the order of 24th October, in its own terms, did not finally determine 
the right of the petitioner, or any one else, in respect of the sum to be paid. In my opinion, therefore, 
the order is not a ‘final order’.” 

In that case the Divorce Court made an order that 

“The co-respondent do within seven days from the service of tliis order pay into Court the sum. 
of £ 67 u. 9 d. being the amount of the petitioner’s costs, as ta'ced and certified by one of the 
Registrars of this Division.” 

The order was made in that form because at that time the ultimate fate of the- 
petition was undecided. No doubt, the decree nisi had been passed but it had yet 
to be made absolute and the right of the petitioner to receive the costs might never 
have been brought to fruition. The money had therefore to be paid into the- 
Court. A little later a further order was made by the President of the Divorce- 
Court in these temas ; 

" Upon hearing the Solicitors for the petitioner I do order that the order herein dated 11th July, 
1928, be varied and that (the debtor) the co-respondent do within seven days from the service of this 
order pay to Messrs. H. L. Lumley & Co., of 36 Piccadilly W-1 ,lthe Solicitors of the petitioner, the sum 
of £67 IS, gd. being the amount of the petitioner’s taxed costs as taxed and certified by one of rhe- 
Registrars of this Division, the said Solicitors undertaking to lodge in Court any sums recovered under 
this order.” 

Pursuant to this order the Solicitors gave an undertaking required by the Court to- 
the Registrar on 26th October. On gtli November, the decree nisi was made abso- 
lute. On 2nd January, 1929, a bankruptcy notice was issued by the Solicitors against 
the debtor for payment to them of the amount of ^^67 is. gtf. The co-respondent did. 
not comply with the bankruptcy notice and accordingly on 27th January, the Solici- 
tors presented a bankruptcy petition against him. Overruling the objection by the 
co-respondent, that is, the debtor that the bankruptcy notice was bad on, amongst 
other things, the ground that the second order made by the President of the Divorce 
Division was not a final order withinlsub-scction (i) {g) of section i of the Bankruptcy 
Act, 1914, the Registrar made a receiving order. In appeal it was contended that 
the receiving order was wrong because the Solicitors were not the creditors of the 
debtor and also because the order for payment of the costs to them was not a final 
order. While upholding the latter contention Lord Hanworth, M.R., said what has 
been quoted above and relied upon by the High Court. Upon the particular facts 
of the case the order was clearly not a final order and in making the observations 
quoted above the Master of Rolls did not formulate a test for determining what could 
be regal ded as a final order in every kind of case. The observations of the Master of 
Rolls must be read m the context of the facts of the case decided by him. Read that 
way those observations do not help the respondents. ' ’ 

Apart from this, the short answer to the reason given by the High Court is that 
even a money decree passed in a suit would cease to be a final decision because if the 
judgment-debtor against whom the decree is passed does not pay the amount volun- 
tarily execution proceedings will have to be taken for recovering the amount from 


I. L.R. (1929) a Ch. 1^6. 
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him. It would thus lead to an absurdity if the test adopted by the High Court is 
accepted. In support of the High Court’s view a fe^v decisions were cited at the 
'Bar but as they are of no assistance we have not thought it fit to refer to them. ^•Ve 
may, however, refer to a decision of this Court upon tvhich reliance was placed by the 
respondents. That is the decision in Vakalapudi Sri Range Rad and others v. Mthvala 
.Ammanna and others^ in which it was held that a particular order was not a final dcci- 
sion within the meaning of the First Proviso to section 28-A; There, in a suit for 
partition and another suit for possession of the suit property and arrears of rent, it was 
■contended that upon the father’s insolvency the Official Receiver tvas incompetent 
to sell the son’s interest in the joint family property. The contention was negatived 
liy the trial Court but upheld in appeals by the Subordinate Judge who remanded the 
suits to the triaFCourt tvith certain directions. Appeals preferred against his decision 
were dismissed by the High Court. Before the decision of the suits after remand, 
the Amending Act XXV of 1948 came into force and it was contended before the, 
trial Court that in Hew of the ne\v provision the sale by the Official Receiver must be 
held to be good even so far as the sons’ interest was concerned. This contention 
"Was negatived by the trial Court on the ground that the decision of the High Court on 
the point was a ‘ final order ’ within the meaning of the proviso. The District' 
Judge, before whom appeals were preferred, hotvever, negatived the contention 
and held that there was no final order with regard to the sale by the Official Receiver. 
'The High Coui't reversed the decision of the District Judge but this Court held that 
the orders of remand made by the Subordinate Judge and upheld by the High Court 
were interlocutory orders as also were the orders of the High Court in the appeals 
preferred before it and as such could be challenged in the appeal preferred before 
this Court against the decision of the High Court in the appeal against, the final 
■decree in the suit. In the case before us the preliminary decree was never challenged 
-at all by preferring any appeal and, therefore, the matters concluded by it are not 
-open to challenge in an appeal against the final decree. Further, a preliminaty' 
decree cannot be equated with an interlocutory order within the meaning of section 
105, Civil Procedure Code. It will thus be seen that the decision relied upon has no 
application to the facts of this case. 

Our conclusion, therefore, is that in this case the sale made by the Official 
■Receiver during the insolvency of the appellant’s father was the subject of a final 
decision by a competent Court inasmuch as that Court decided that the sale rvas of no 
avail to the purchaser as the Official Receiver had no porver to mahe that sale. 
■Nothing more was required to be established by the appellants before being entit- 
-led to the protection of the First ProHso to section 28-A. Since they have establi- 
shed what rvas required to be established by them, they are entitled to a final decree 
.and the High Court was in error in dismissing their application in that behalf. In 
-the result we allow the appeal, set aside the judgment and decree of the High Court 
and restore that ofthe trial Court as affirmed in appeal by the learned Subordinate 
Judge. Cost in this Court and in the High-Court rvill be borne by the present respon- 
dent. The remaining costs will be borne as ordeied by the first appellate Court, 

Y_g_ Appeal allowed. 


1. C.A. No. 634 of 1957, decided on 29th March, 1961. 
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Prevention of Corruption Act (// of 1947), section s (1) (d)— Public servant getting a land assigned to his- 
near relation — Offence — ‘By otherwise abusing his position' — Dishonest intention to be present — Obtains a benefit 
— Not necessarily from any party — Includes Government also. 

As the. Prevention of Corruption Act is a socially useful measure conceived in public interest it 
should be liberally construed so as to bring about the desired object i.e., to prevent corruption among- 
public servants and to prevent harassment of the honest among them. 

The -word “ otherwise ” has tvide connotation and if no limitation is placed on it, the words 
* corrupt ‘ illegal ’ and ‘ otherwise ’ mentioned in the clause become surplusage, for on that construc- 
tion every abuse of position is gathered by the clause. So some limitation will have to be put on that 
word and that limitation is that it takes colour from the preceding words along with . which it 
appears in the clause, that is to say something savouring of dishonest act on hb part. 

The juxtaposition of the -word ‘ othenvbe ’ with the words ‘ corrupt or, illegal means and the- 
dbhonesty implicit in. the word ‘ abuse ’ indicate the necessity for a dbhonest intention on hb part to 
bring him -within the meaning of the clause. 

‘ Obtains ’ in clauses (a) and (i) of section 5 of the Act in the context of those provisions may mean 
taking a bribe from a third party, but there b no reason why the same meaning should be given to tha t 
word used in a different context when that word b compr^ensive enough to fit in the scheme of that 
provbion. Nor can it be said that as dbhonest mbappropriation has been provided for in clause (c) , 
the other cases of wrongful loss caused to the Government by the deceit praetbed by a public officer 
should fall outside the section. There b no reason why when a comprehensive statute was passed to 
prevent corruption this particular category of corruption should have been excluded therefrom be- 
cause the consequences of such acts are equally harmful to the public as acts of bribery. On a plain 
riding of the express words used in the clause, every benefit obtained by a public servant for 
himself, or for any other person by abusing his position as a public servant falb within the mbchief of 
the said clause. 

The accused in order to assign the land to his brother-in-law underestimated the value of the said 
land to conform with the Rules and thereby abused hb position as a public servant and obtained for 
him a valuable tiling or a pecuniary advantage within the meaning of the said clause and- therefore 
b guilty of an offence under sub-section (2) of section 5. 

The principles of natural justice requires that no Court shall give a finding whether on fact or 
law and particularly on facts without giving an opportunity to all the contesting parties. 

Appeal by Special Leave from the Judgment and Order, dated the loth Aprih 
1961 of the Kerala High CDurt in Criminal Appeal No. 143 of i960. 

B. L. R. Iyengar, and T. S. Venkataraman, Advocates, for Appellants. 

V. Karayana Menon and Sardar Bahadur, Advocates, for Respondent. 

The Judgment of the Court was delivered by , \ - 

Subha Rao, J . — ^This appeal by Special Leave is preferred against the j'udgment of 
the High Court of Kerala, confirming that of the Special Judge, Trivandi-um, convict- 
ing the accused under section 5 (2), read with section 5 (i) {e) of the Prevention of 
Corruption Act (II of 1947), hereafter called the Act, and sentencing him to pay a 
•fine of Rs. 1,000, or in default to undergo simple imprisonment for four months. 

The appellant was a Special Revenue Inspector for Land Assignment at 
Manantoddy in Wynad Taluk in the old Malabar district. 

The case of the prosecution was that he, by abusing his position as a public 
servant, got 4 acres and 80 cents of Government land in R.S. No. 376/2 of Tavinhal 
village assigned in the name of his brother-in-law, P. V. Gopinathan Nambiar, without 
revealing the fact that he was his brother-in-law and by makirtg false entries in the 
j-elevant records sho-wing that the said land contained only 97 trees valued at Rs. 1 65 


♦Criminal Appeal No, 155 of 1961 
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whereas the land hr.d actually 150 trees worth Rs. 1^450. The suppression of the fact 
that the assignee ^vas his brother-in-law and the under-estimate of the value oT 
the land were dishonestly made to circumvent the rules governing the assignment of 
lands to landless poor. 

The Special Judge and on appeal the High Court held that the appellant dis- 
honestly under-estmated the extent and the values of the trees in the said land vdth a. 
view to help his brother-in-Iasv and thereby committed an offence under section 5 (2) , 
read with section i (4) of the Act. Hence the appeal. 

Learned counsel for the appellant raised before us two points : (i) Section 5 (d) 
of the Act does not apply to a case of wrongful loss caused to Government by a. 
public servant who by deceit induced it to part wdth its property : (2) The High 
Court acted erroneously in relying upon a report, dated 5th April, 1961 made 
by the District Forest Officer, Kozhikode, filed by the Public Prosecutor 
after the appeal was reserved for judgment vdthout giving an opportxmity to the- 
appellant to file objections thereto or contesting the correctness of the valuation 
given therein. 

As the first contention turns upon the provisions of section 3 (i), it mil be con- 
venient to read the same : — 

5. (1) A public servant is said to commit the offence of criminal misconduct in the discharge- 
of his duty — 

(a) if he habitually accepts or obtains or agrees to accept or attempts to obtain from any 
person for himself or for any other person, any gratification (other than legal remuneration) as a 
motive or reward such as is mention^ in section 161 of the Indian Penal Code, or 

(i) if he habitually accepts or obtains or agrees to accept or attempts to obtain for himself or 
for any other person, any valuable things without consideration or for a consideration which he 
knows to be inadequate, from any person tvhom he knows to have been, or to be, or to be likely to* 
be concerned in any proceeding or business transacted or about to be transacted by him, or having- 
any connection with the official functions of himself or of any public servant to whom he ’is subordi- 
nate. or from any person whom he knows to be interested in or related to the person so concern- 
ed, or 

(c) if he dishonestly or fraudulently misappropriates or othensdsc converts for his own use- 
any property entrusted to him or under his control as a public servant or allows any other person 
so to do, or 

(4) if he, by corrupt or illegal means or by otherwise abusing his position as public servant,, 
obtains for hims elf or for any other person any valuable thing or pecuniary advantage. 

We are concerned in this case with section 5(1) (d) of the -\ct. Under that clause iF 
a public servant by corrupt or illegal means or by otherwise abusing his position as 
public servant obtains for himself or for any other person valuable thing or pecuniary- 
advantage, he will be guilty of criminal misconduct, punishable under section 5 (2) 
of the Act with imprisonment for a term which shall not be less than one year and 
which may extend to 7 years, and shall also be liable to fine. The learned counsel 
contends that clause (d) being a penal provision shall be strictly construed ; and 
that if so construed, it would only take in cases of direct benefit obtained by a public- 
servant for himself or for any other person from a third party in the manner described 
therein and does not cover a case of a wongful loss caused to the Government by 
abuse of his power. 

This conclusion, the e.rgument proceeds, flows from three circumstances : (i) 
The benefit obtained in clause (d) must be similar to that provided for in clauses (a) 
and (b) i.e., benefit obtained from a third party ; (2) the case of wrongful loss to the 
Government is provided by clause (c) and any other loss which does not fall within, 
that clause is outside the scope of the section ; (3) though the word ‘ obtains ’ has a. 
wide meaning in the setting in ^v-hich it appears in clause (d), but in view of the fact 
that the same word is used in a limited sense in .clauses (o),and (6),. it should be given.- 
a limited meaning, namely, “ gets a benefit from a third party. ” It takes colour 
from the same word used in clauses (a) and (b).- He.'finally contends that the cons- 
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truction he is seeking to put fonvard for our acceptance fits in the general scope and 
scheme of the Act and that the Legislature intended to leave the losses caused to the 
■Government by the deception caused by its public servant to be dealt with in accord- 
ance with the provisions of the Indian Penal Code or other appropriate laws. At 
the outset we may say that the argument is rather subtle but on a deeper scrutiny 01 
•the provisions and the clear phraseology used therein, we find that the contention is 
not sound. 


Before we construe the relevant provisions of the section in the light of the criti- 
cism levelled by the learned counsel, it will be useful and convenient to know briefly 
-the scope and the object of the Act. The Long Title of the Act reads . 


‘ An Act for the more effective prevention of bribery and corruption.’ 


The Preamble indicates that the Act was passed as it was expedient to make 
more effective provisions for the prevention of bribery and corruption The Long 
'Title as well as the Preamble indicate that the Act was passed to put down the said 
social evil i.e. bribery and corruption by the public servant. Bribery is a form of 
corruption. The fact that in addition to the word “ bribery ” the word “ corruption” 
'is used shows that the legislation was intended to combat also other evils in addition 
to bribery. The existing law i.e. Penal Code was found insufficient to eradicate 
or even to control the growing evil of bribery and corruption corroding the public 
service of our country. The provisions broadly include the existing offences under 
sections 161 and 165 of the Indian Penal Code committed by public servants and 

■ enact a new rule of presumptive evidence against the accused. The Act also creates 
a new offence of criminal misconduct by public ser\'ants though to some extent it 

■ overlaps on the pre-existing offences and enacts a rebuttable presumption contrary to 
the well-known principles of Criminal Jurisprudence. It also aims to protect honest 
public servants from harassment by prescribing that the investigation against them 

• could be made only by police officials of particular status and by making the sanction, 
of the Government or other appropriate officer a pre-condition for their prosecution. 
As it is a socially useful measure conceived in public interest, it should be liberally 
construed so as to bring about the desired object, i.e., to prevent corruption among 
public servants and to prevent harassment of the honest among them. 


A decision of the Judicial Committee in ‘ Francis Hart Dyke {Appellant) and Henry 
William Elliot, and the owners of the steam-tug or Vessel ‘ Gauntlet ’ ^ cited by the learned 
■counsel as an aid for construction neatly states the principle and therefore may be 
extracted : — ^Lord Justice James speaking for the Board observes at page 191 : — 

“ No doubt all penal Statute are to be constracd strictly, that is to say, the Court must see that , 
the thing charged as an offence is within the plain meaning of the words used, and must not strain 
the words on any notion that there has been a slip, that ihere has been a casus omissus, that the thing 
• is so clearly rvithin the mischief that it must have been intended to be included if thought of. On the 
. other hand, the person charged has a right to say that the thing charged although within the words, 
is not within the spirit of the enactment. But where the thing is brought within the tvords and within 
■the spirit, there a pmal enactment is to be construed, like any other instrument, according to the fair 
'Commensense meaning of the language used, and the Court is not to find or make any doubt or 
ambiguity in the language of a penal statute, where such doubt or ambiguity would clearly not be 
ffound or made in the same language in any other instrument." 


In our view this passage, if we may say so, restates the rule of construction of a penal ' 
■provision from a correct perspective. As we will presently show the case of the 
' appellant on the facts found clearl'y falls not only within the words of clause (d) but 
also witliin its spirit. Indeed if his argument be accepted not only we will be doing 
violence to the language but also to the spirit of the enactment. First taking the 
phraseology used in the clause, the case of a public servant causing wrongful loss to 
the Government by benefiting a third party squarely falls \vithin it. Let us look at ^ 


1. (1872) L.R. 4 P.C. 184. 
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tHe clause “ by otlienvlse abusing the position of a public sen'ant,” for the argument 
mainly turns upon the said clause. The phraseology' is very comprehensive. It 
covers acts done “ otherwise ” than by corrupt or illegal means by an officer abusing 
his position. The gist of the offence under this clause is, that a public officer abusing 
his position as a public servant obtains for himself or for any other person any 
valuable thing or pecuniary advantage. " Abuse ” means misuse i.e.- using his 
position for something for which it is not intended. That abuse may be by 
corrupt or illegal means or otherwise than those means. The Avord ‘ otherwise ’ 
has wide connotation and if no limitation is placed on it, the words ' corrupt 
‘ illegal ’, and ‘ otherwise ’ mentioned in the clause become surplusage, for on 
that construction every abuse of position is gathered by the clause. So some 
limitation will have to be put on that word and that limitation is that it takes 
colour from the preceding words along with which it appears in the clause, 
that is to say something savouring . of dishonest act on his part. The conten- 
tion of the learned counsel that if the clause is widely construed even a recom- 
mendation made by a public servant for securing a job for another may come 
within the clause and that could not have been the intention of the Legislature. But 
in our view such innocuous acts mil not be covered by the said clause. The juxta- 
position of the word ‘otherwise’ with the words ‘corrupt or illegal means’, and 
the dishonesty implicit in the word ‘abuse’ indicate the necessity for a dishonest 
intention on his part to bring him within the meaning of the clause. Whether he 
abused his position or not depends upon the facts of each case ; nor can the word 
‘ obtains ’ be sought in aid to limit the express words of the section. ‘ Obtain ’ means 
acquire or get. If a corrupt officer by the said means obtains a valuable thing or a 
pecuniary advantage, he can certainly be said to obtain the said thing or a pecuniary 
advantage ; but it is said that in clauses (a) and (c) the same word is used and in the 
context of those clauses it can only mean getting from a third party other than the 
Government and therefore the same meaning must be given to the said word in 
clause {d), ‘ Obtains ’ in clauses {a) and {b) in the context of those provisions may 
mean taWng a bribe from a third party, but there is no reason why the same mean- 
ing shall be given to that word used in a different context when that word is compre- 
hensive enough to fit in the scheme of that provision. Nor can we agree that as 
dishonest misappropriation has been provided for in clause (c), the other cases of 
wrongful loss caused to the Government by the deceit practised by a public officer 
should fall outside the section. There is no reason rvhy when a comprehensive 
Statute was passed to prevent corruption this particular category of corruption should 
have been excluded therefrom because the consequences of such acts are equally 
harmful to the public as acts of bribery. On a plain reading of the express -words 
used in the clause, ^ve have no doubt that every benefit obtained by a public servant 
for himself, or for any other person by abusing his position as a public servant 
falls within the mischief of the said clause. 

Coming to the spirit of the provision, there cannot be two views. As we have 
expressed earlier, the object of the Act was to make more effective provision for the 
prevention of bribery and corruption. Bribery means the conferring of benefit by 
one upon another, in cash or in kind, to procure an illegal or dishonest action in 
favour of the giver. Corruption includes bribery but has a wider connotation. It 
may take in the use of all kinds of corrupt practices. The Act -^vas brought in to 
purify public administration. When the Legislature used comprehensive termina- 
logy in section 5 (i) (d) to achieve the said purpose, it would be appropriate not 
to limit the content by construction -when particularly the spirit of the Statute is 
in accord with the words used therein. 

Two decisions of this Court cited at the Bar indicate that a wide construction 
was placed by this Court on the provisions of section 5 (i) (J) of the Act. (i) In 

'Ram Krishna and another V. The State of Delhi^ the appellants were prosecuted for 

offering bribe to a Railway Officer for hushing up the case against them. In that 
context section 5 (i) was construed by this Court. At page 188 Chandrasekara 
j_ speaking for the Court made the following observations : — 

1, (1956) S.C.J. 432 : (1956) 2 M.L.J. (S.G.) 4 ; 1956 S.C.R. 182. 

S C J — 74 



586 


'tfetfi SUPREME COURT JOURNAL. 


[1963 


“ Apart from ‘ corrupt and illegal means ’ we have also the words ‘ or by otherwise abusmg his 
position as a public servant.’ If a man obtains a pecuniary advantage by the abuse of his position, he 
will be guilty under sub-clause (d). Sections 161, 162 and 163 refer to a motive or a reward for doing 
or forbearing to do sometliing, showing favour or disfavour to any person, or for inducing such conduct 
by the exercise of personal influence. It is not necessary for an offence under clause (d) to prove all 
this. It is enough if by abusing his position as a public servant a man obtains for himself any pecuniary 
advantage, entirely irrespective of motive or reward for showing favour or disfavour.” 

This Court again in Dhaneshwar J^arain Saxena v. The Delhi Administration^, pointed 
the wide net cast by this provision in order to put down corruption. There the 
the appellant was an Upper Division Clerk in the office of the Chief Commissioner 
of Delhi, He knew one Ram Narain who was a fireman serving in Delhi Fire 
Brigade. The latter sought the assistance of the appellant who had. nothing to 
do with the issuing- of licence of fire-arms which was done by the office of the Deputy 
Commissioner, Delhi. The appellant took a bribe in order to get the licence for 
him. It was argued that as it was not the duty of the appellant to issue licences 
or do something in connection therewith, he did not commit any offence withiii 
the meaning of section 5 (i) {d) of the Act. This Court rejected his contention. 
Sinha C. J, speaking for the Court observed at page 198: , ■ 

“ The Legislature advisedly widened the scope of the crime by giving a very wide definition in 
section 5 with a view to punish those who, holding public office and taking advantage of their position • 
obtain any valuable thing or pecuniary advantage.” 

The observations made by this Court in the above two cases though made 
in a different context show the comprehensive nature of the said provision. We 
therefore hold that the accused in order to assign the land to his brother-in-la%v 
underestimated the value of the said land to conform -with the rules and thereby 
abused his position as a public servant and obtained for him a valuable thing or 
a pecuniary advantage within the meaning of the said clause and therefore is guilty 
of an offence under sub-section (2) thereof. , 


It is next contended that the said finding was vitiated by the fact that the' 
High Court in arriving at that finding relied upon a valuation list prepared by 
the District Forest Officer and filed into Court wthout giving an opportunity 
to the appellant to canvass its correctness. The admitted facts relevant to the argu- 
ment may be stated. The arguments in the appeals \vere concluded on '>2nd 
March, 1961. On 6th April, ig6i, the Public Prosecutor filed a Valuation list 
purporting to have been made by the District Forest Officer, Kozhikode No 
notice of this list was given to the appellant and therefore lie did not file any objec- 
tionf. On loth April 1961, the High Court delivered the judgment basing its 
finding on the said Valuation list and rejecting the appeal. Before the Special 
Leave was granted by this Court, a report was called for from the High Court 
with regard to the said facts. The report sent by the Registrar is as follows 

“The learned Counsel for the appellant contended before the Hieh Cnurt 
calculation adopted by P W. 15 in assessing .the .value of the timber ^noTcorrec?^ 
followmg method should have been adopted mz., ‘in the case of timber rreei .Lt i , Lu “1 r 
each tret at the rate given in the Madras Forest Manmal for that 
to calculate the value at tlie official rate for cart load fixed by the 
Court directed in open Court that a statement showing tlie value of the 

method may be submitted by either of the parties. No statement was b. tb ' 

and on 6 th April, 1961 , the State filed a Statement. Sbce tiie statem^ appellant’s coumel 
Court in calculating the correct value of the timber along the lines su!rjr«tpri b^ to assist the 

the matter was not posted for further arguments.” ® 


The appellant denied in his affidavit filed before us that any direction was given 
by the Court before the judgment was reserved but tlie Public Prnsprntnr file? an 
affidavit to the effect that such a statement was made the ^ 
have no reason to reject the report of the Registrar and the affidavits filed by the 
Public Prosecutor. Even so, the fact remains that the learned fudge acted upon a 
document filed by the respondent without eivintr nn tige acte P,, ■ 

to file objections or to contest its reiiabmiy®^ ”4 

jnsUee require that no Court shall give a finding whether t S o?b'w ajd parii' 


I, (1962) 2 S.C.J. 538 : 1962 M.L.J. (Crl.l 
645 : (1962) 2 M.L.J. (S.G.) 164 : (1962) 2 An. 


W.R. (S.C.) 164: A.I.R. 1962 S.G. 195. " 
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cularly on facts without giving an opportunity to all the contesting parties. As 
that principle has been violated in this case, we have no option but to set aside the 
finding of the learned Judge on the question of the valuation of the trees on the plot 
assigned to the appellant’s brother-in-law. We, therefore, set aside this finding 
and request the High Court to submit a revised finding on the said question within 
two months from the receipt of the record. The respondent may file a further 
statement if he so chooses to explain or even to correct the valuation list already 
filed by it. Thereafter an opportunity will be given to the appellant to file his 
objections. The objections filed by the appellant in this Court may also be consi- 
dered by the High Court. The High Court will submit the finding on the evidence 
already on record including the said objections and statements. The parties may 
file objections to the finding within two weeks from the date the said finding is 
received. The appeal will be posted as early as possible after objections are filed 
or after the expiry of the time given for filing the objections. 

V.S. Ordered accordingly. 

THE SUPREME COURT OF INDIA. ■ 

(Civil Appellate Jurisdiction.) 

Present; — B. P. Sinha, Chief Justice, P. B. Gajendragadkar, K. N. Wanghooj 
K.C. Das Gupta and J.C. Shah. JJ. 

The Indian Oxygen, Ltd. . . Appellant* 

V . 

The Workmen and others . . Respondents. 

Industrial Disputes — Classification of jobs and fitting slafj into jobs~Function of the Tribunal— Fitting 
employees into Jobs — May be left to the management. 

Classification is of two kinds, namely, (i) classification of jobs, and (ii) fitting of existing staff 
into the variovis classified Jobs. Now the first matter, (namely classification of jobs) if it is in dispute 
between the management and the workmen should be dealt with by Tribunals themselves. 

Generally speaking, the fixing of individual workmen in particular classified jobs can best be 
done by the management in consultation with the imion and it is only the disputed cases which may 
be referred, if necessary, to the Tribunal. 

The Tribunal’s direction in the present case with reference to second type of classification doe® 
not suffer from any infirmity. 

Appeal by Special Leave from the Award dated the loth March, 1962 of the 
Industrial Tribunal, Maharashtra in Reference JIT) No. 114 of 1961. 

M.C. Setalvad, Attorney-General for India and Purshottam Trikamdas, Senior 
Advocate {JiB. Dadachanji, O.C. Mathur and Raviuder Jfarain, Advocate of J.B. 
Dadachanji & Co., with them), for Appellant. 

C.L. Dudhia, Tatik Rehman and K.L. Hathi, Advocates, for Respondents Nos. 

I and 2. 

The Judgment of the Court was delivered by 

Wanchoo, J . — ^This is an appeal by Special Leave from the award of the Indus- 
trial Tribunal, Maharashtra in a dispute between the appellant-company and its 
workmen. The reference was on six matters, namely (i) tvage-scales, (ii) adjust- 
ments, (iii) increments, (iv) classification, (v) designation of certain workmen and 
(vi) merger of dearness allowance. The Tribunal rejected the demands relating 
to increments and merger of dearness allowance. With respect to the other four 
matters referred to it, the Tribunal fixed revised scales of wages and provided for 
the manner in which adjustments would be made. As to classification, the Tri- 
bunal ordered'that the employees would be classified by the appellant after consult- 
ing both the unions in an advisory capacity. It also changed the designation of 
plant-attendants to plant-operators. 

The present appeal by the appellant-company is directed against two matters 
dealt with in the: award, namely, (i) wage-scales, and (ii) classification. The ap- 
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pellant contends that the Tribunal made a mistake when it held that wage-scales 
required reconsideration, particularly as this matter had been considcredby another 
Tribunal in 1957 and that Tribunal had decided to keep the previously exiting 
scales which were in force since 1949 ) except in the case of Mazdpor I and Mazdoor 
II. Ifis further contended that the Tribunal was not justified in comparing wage- 
scales in concerns which were clearly not comparable with the appellant-company* 
Further, it is pointed out that the Tribunal made obvious mistakes in the award 
some of which it later corrected and this clearly shows that the matter was not given 
that consideration by the Tribunal which it deserved. As to classification, it has 
been urged that the Tribunal should not have left the question of classificatiori to 
the appellant-company as that would lead to endless disputes between the ap- 
pellant and its workmen. ‘ , , 


, We are of opinion that there is no force in any of these contentions. There 
is no doubt that wage-scales which were revised by the Tribunal were fixed as far 
back as 1949. Obviously, therefore, there would be a clear case for revision of 
wage-scales in 1962, for it is notj and cannot be, disputed that there has been consi- 
derable change in circumstances between 1949 ^^d 1962. But it is urged on behalf 
of the appellant-company that though wage-scales, which have been revised under 
the present award, were fixed in 1949, they came up for revision before another 
Tribunal in 1957. The then Tribunal was of opinion that the scales of pay of most 
of the categories of workmen were quite satisfactory and proceeded only to revise 
the scales of pay of Mazdoor I and Mazdoor II. It is therefore urged that the, fact 
that the existing scales -which have been revised under the award were fixed in 1949 
loses all importance because they came up for reconsideration in 1957, and the then 
Tribunal thought that no case had been made out for their revision. Therefore, 
the argument is that unless there is a change in circumstances after 1957, there 
would be no reason to revise the -wage-scales as has been done by the Tribunak 
But as the Tribunal has pointed out, there has been an increase in the cost of liv- 
ing even since 1957. It has further pointed out that dearness allowance at. the 
best may neutralise the increase in the cost of living fully in the case of workmen 
^drawing a basic wage of Rs. 30 ; it does not neutralise the increase in the cost of 
living in the case of those drawing above the minimum wage, and as the wage in- 
creases the neutralisation affected by dearness allowance becomes less and less. 
Therefore, when cost of living has gone up since 1 957, a case has been made out for 
revising wage scales in 1962. The Tribunal has further pointed, out that there 
have been since 1 949 ^ number of awards and agreements in prosperous 
concerns like the appellant-company wherein higher wages have been fixed.- It- 
may be that the wage-scales fixed in the appellant-company in 1949 -w’-ere on the 
high side as compared to other concerns of the same standing in that region. But, 
if, as pointed out by the Tribunal, the other concerns are now giving higher -wages 
than they ivere giving in 1 949 due either to agreements or to a-vvards, wage-scales 
fixed in the appellant-company should also be revised in order to maintain it in 
the same leading position as it apparently held in 1949. In this' connection our 
attention was drawn to a number of charts filed on behalf of the appellant com- 
paring the total wage packet of the appellant-company as it stands after revision 
with such other concerns as the appellant considered comparable. These charts 
in our opinion as prepared do not depict the correct position because the dearness 
allo-^vance payable by the appellant-company is on a different basis from the dear- 
ness allowance payable in the concerns, which appear in these charts. The appellant 
company apparently pays dearness allowance at the old textile scale but for all days 

in the month while the other companies which have been taken for comparison 
pay the revised textile scale which is apparently higher than the old textile scale 
for all days in the month which the appellant is paying. So, the comparison -made 
■in these charts is not very helpful in showingthat the revised wage^ scales have made 
such changes in the wage structure in the appellant-company as to put it completely 
out of line with comparable concerns. It appears to us that.- with the -changes 
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made in the ivage scales all that has happened is that the appellant company still 
■maintains a lead in the matter of total wage packet as against the comparable con 
cerns in the same way as it did in 1949. In the circumstances we agree ^vith the 
Tribunal that a case had made out for revising the ivage-scales even though in 1957 
the then Tribunal did not think it necessary to ake any change in the wage-scales 
prevailing in this company except in the case of Mazdoor I and Mazdoor II. 


As to the contention that the Tribunal compared the appellant-compaiiy with 
concerns which were really not comparable, it may be mentioned' that at present 
the appellant is the only company of its kind carrying on business iri Bombay. 
There was thus no comparable concern in its own line of business in that region. 
Therefore, the Tribunal would be justified in looking for comparison at concerns 
nearly similar to the appellant. The appellant also conceded, and we think rightly, 
that the nearest industry for purposes of comparison with the appellant-company 
was the engineering industry. The workmen on the other hand \vanted that the 
appellant-company should be compared with the oil refineries and Greaves Cotton 
and Company Limited, Imperial Tobacco Limited, Associated Cement Companies 
Limited and some other concerns. The Tribunal held that the oil refineries stood 
in a class by themselves. It also held that Greaves Cotton and Company Limited 
was a managing agency concern and was therefore not comparable. It also refused 
to compare the appellant-company with the Associated Cement Companies on 
the ground that it had no factory in Bombay but only its head office. The Tri- 
bunal also was not prepared to compare the appellant-company with the Imperial 
Tobacco Company which was in an altogether different line of business. The 
Tribunal was prepared to compare the appellant with the engineering firms which 
the appellant itself relied on except one concern which was’ considered by the Tri- 
bunal to be too small. It seems to us therefore that for the purpose of comparison 
the Tribunal rightly took into account practically the companies suggested by the 
appellant. The Tribunal also mentioned some other companies which ^vere 
indicated on behalf of the workmen, for example, the Indian Cable Company Limit- 
ed, and the Automobile Products. These also cannot be said to be non-comparable 
though they are not quite as near the appellant-company as the engineering con- 
cerns which the appellant-company relied on. In the main, however, it appears 
that the Tribunal has relied on the engineering concerns on -which the appellant- 
company relied, though, as already indicated, it has given a slightly higher scale 
in some cases to the workmen of the appellant-company— apparently in view of 
the fact that the appellant-company was always a leading employer in the matter of 
wage-scales. We are therefore of opinion that the Tribunal cannot be said to have 
made any mistake in the matter of taking into account comparable concerns. 


Then our attention was drawn to a few mistakes in the Tribunal’s award, and 
it is urged that these mistakes show that the Tribunal did not give such consi- 
deration to the matter as tvas expected of it. It may be pointed out that three 
of these mistakes were corrected by the Tribunal later. So far as two of these correc- 
tions are concerned, namely, (i) carpenters, and (ii) Assistant foreman, there appears 
to have been a slip inasmuch as the Tribunal reduced the maximum for these -ivork- 
men which was already prevalent, which of course it could not do. The third 
mistake that the Tribunal corrected was ^vith respect to cylinder weighers. There 
undoubtedly the Tribunal made a mistake inasmuch as it fixed wages for cylinder 
weighers which were even lower than Mazdoor I, though cylinder -^veighers always 
used to get more than Mazdoor I. That mistake was also corrected by the Tribunal. 
One more mistake has been pointed out to us with respect to masons. In the case 
of masons, the grade demanded was 60-5-1 10-7J-140 while the existing scale was 
60-4-100. The Tribunal revised the scale to 64-4-100-5-110. The complaint is 
that the minimum awarded by the Tribunal is more than the minimum demanded 
by the workmen. It seems to us that this is due to a slip and the learned counsel 
for the respondents conceded that the starting pay should be Rs. 60. We therefore 
correct this mistake and fix the grade of masons at 60-4-100-5-110. It is clear 
therefore that there tvere three slips by the Tribunal and there was only one mistake 
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with respect to cylinder weighers. That however does not mean that the Tribunal 
did not bestow that attention to the matter before it which it was expected to do. 
The TribunaVs award appears to be on the whole a careful one and it cannot be 
thrown over-board because of these slips. We therefore sec no force in the conten- 
tion of the appellant with respect to wage-scales and hold that the revised grades 
introduced by the Tribunal are fair. 

Turning now to classification, the contention is that the Tribunal should have 
made the classification itself and should not have asked the appellant to make the 
classification after consulting the unions in an advisory capacity. Reliance in 
this connection is placed on a decision of this Court in Movex Dry Cleaners v. Its Work- 
men?-. , In that case also there was a question of classification and this Court pointed 
out' that it was not a satisfactory way of dealing with the matter to leave the ques- 
tion of elassification to the management in consultation with the workmen. _ Classi- 
fication, however, is of two kinds, namely, (i) classification of jobs, and (ii) fitting 
of existing staff into the various classified jobs. Now the first matter, (namely, 
classification of jobs) if it is in dispute between the management and the workmen 
should be dealt 'with by Tribunals themselves and the case relied on by the appellant 
is more of this nature, though it also involved the question of fitting each workman 
in the various classified jobs. In that case six categories were fixed, but apparently 
the functions of the categories concerned were not defined by the Tribunal. There- 
fore, it was observed that the Tribunal should have described the functions of diffe- 
rent categories and given indication in the award as to how different employees 
should be placed in what category. That case did not lay down that the Tribunal 
must fix each man into a particular classified job and that if it leaves this seebnd 
kind of classification to be done by the management in consultation with the workmen, 
the award must be set aside. We may in this connection refer to French Motor Car 
Co,, Ltd. V. Workmen^, where the Tribunal had left the fixation of individual ■\Vorlcmen 
into particular classified jobs to the management in coirsultation with the work- 
man and that -^vas upheld by this Court. Generally speaking, the fixing of indivi- 
dual workmen in particular classified jobs can best be done by the management 
in consultation with the union and it is only the disputed cases which may be referred, 
if necessary, to the Tribunal, In the present case also, the Tribunal has left it to the 
appellant to fix individual workmen into the various classified jobs after consulta- 
tion with the unions. It is true that the Tribuiral has remarked that some of the 
Mazdoor I and Mazdoor II appear to it to be doing work of higher category but 
that is merely a general remark and it will be for the appellant to classify the work- 
men in consultation with the unions i.e., to fix each workmen in particular classified 
jobs which already exist in this company and about wluch there is no dispute. In 
the circumstances, .the Tribunal’s direction in the present case with reference to 
second type of classification does not suffer from any infirmity. 

We, therefore, dismiss the appeal except with the modification -with respect 
to masons. In the circumstances we pass no order as to costs. 

Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present — S. K. Das, J. L. Kapur, A. .K. Sarkar, M. Hidayatullah and 
Rag'hubar Dayal, JJ. 

The City of Nagpur Corporation, Nagpur .. Appellant* 


V. 

John SeiYage Philip and another 


Respondents. 


City of Nagpur Corporation Act, 1948 (II of 1950) section 58 (s) — Promotion of public health, safety and 
convenience of public— Sending of delegation to a foreign country to attend a Health Congress — If ivithin the 
powers of the Corporation. 

Constitution of India (1950), Article 126— Special Appeal— Question of great importarwe involved— Question 
becoming academic after filing appeal — Appeal can still be dealt with. 

There is no doubt that if what a Corporation proposes to do is what it had been authorised by 
its incorporating statute to do, it is not the business of a Court to interfere with the mode in which the 
Corporation decides to act. 

A delegate attending a Health Congress in a foreign country would certainly have acquired 
much useful knowledge or matters concerning public health and become acquainted with the modem 
equipment and appliances used in, and organisations suited for and the latest trend of thoughts 
regarding matters concerning public health. By sending delegates to the Congress, the Corporation 
would have acquired useful knowledge connected svith public health. The sending of delegates, 
therefore, was something which the Corporation was authorised by section 58 (s) of its incorpora- 
ting statute (City of Nagpur Corporation Act) to do. 

Statutes cannot be confined only as to thoughts prevalent at the time when they were enacted. 
They 'are put in general words to embrace innovations as they come along. Therefore even at the 
passing of the Act delegation by Corporation was not in the contemplation, there is nothing to prevent 
the Court from interpreting section 58 (r) as including within the matters likely to promote public 
health actions involving the sending of delegations where promotion of public health becomes likely 
as a result thereof. 


The point raised by the Corporation as to its powers under the statute and how far the Courts 
can review the e-xercise of its powers by the Corporation is of great importance and must be decided 
in the appeal by Special Leave even though the question might have become academic at the time 
of the hearing of the appeal. 

Appeal by Special Leave from the Judgment and Order, dated the 23rd April, 
1959 of the Bombay High Court at Nagpur in Special Civil Application No. no of 

1959- 

S. T. Desai, Senior Advocate, J. B. Dadachanji, 0 . C. Mathur and Ravinder 
ffarain, Advocate of M/j. J. B. Dadachanji & Co., tvith him), for Appellant. 

Dr. W. S. Barlingay, Senior Advocate, {R. Mahalingier and Ganpat Rat, 
Advocates, tvith him), for Respondent No. i. 

M. S. K. Sastri and.R. JV. Sachthey, Advocates, for Respondent No. 2. 


The Judgment of the Court was delivered by 

Sarkar, J. — ^This appeal is against an order of the High Court of Bombay 
issuino- a ts’rit whereby the Municipal Corporation of Nagpur, the appellant before 
us was restrained from carrying out a resolution proposing to send two of its 
m^bers as delegates to a Health Congress at Harrogate in U.K. and sanctioning 
certain expenses in connection with the delegation. 

There is no doubt that if wdiat a Corporation proposes to do is what it had been 
authorised by its incorporating statute to do, it is not the business of a Court to inter- 
fere with the mode in %vhich the Corporation decides to act : see Mayor etc., of West- 
minster V London and North Western Railway CompanyL If, t^herefore the ^pellant 
Cnmoration had power under its incorporating statute, the City of N^pur Corpora- 
Art ToaS to send delegates to the Congress at Harrogate, it ivould appear 
that thfwrit was erroneously issued by the High Court . Nmv, section 58 (.) 

of the Act provides, . ■ 
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“The Corporation may in its discretion provide from time to time either wholly or partly for 
all or any of the following matters, namely : — ' . 


(s) any other matter likely to promote the public health, safety and convenience of the public. 
The question'is whether the action of the appellant Corporation is within this section. 

It appears that the convenors of the Congress at Harrogate had sent an invitation 
to the appellant Corporation to send delegates to the Congress. The following facts 
appear from the in'/itation ; delegates representing all aspects of public health would 
discuss at the Congress subjects of common interest : there -would be a health exhibi- 
tion where latest equipment and products of leading manufacturers and trade and 
research organisations would be put on show ; and the delegates might visit water, 
supply undertalang, sewage disposal works, housing schemes, hospitals, health service 
centres, food factories and canteens and similar organisations. We think it beyond . 
question that a delegate attending the Congress would certainly have acquired much 
useful knowledge of matters concerning public health and become acquainted with 
the modern equipment and appliances used in, and organisations suited for and the 
latest trend of thoughts regarding, matters concerning public health. It appears to 
us plain that by sending delegates to the Congress, the appellant Corporation would 
have acquired useful knowledge connected with public health which it could utilise 
later to promote public health at Nagpur. The sending of delegates, therefore, was , 
something rvhich the appellant Corporation was authorised by section 58 (s) of its 
incorporating statute to do. 

As we understand the judgment of the High Court,, it does not seem to have felt 
much doubt about this. The High Court appears, however, to liave taken the view 
that there was no reasonable and legitimate connection behveen the sending of the 
delegates to.the Congress and the promotion of public health at Nagpur. It is some- 
what difficult to appreciate the High Court’s point of view. In the first place, the 
High Court seems to have been sceptical of the benefit to be derived from the delega- 
tion because the subjects to be discussed at the Congress were, in its opinion, highly 
technical and the delegates proposed to be sent being non-tech nical men, namely 
lawyers, were not likely to be in a position to follow the discussion. We have no 
reason to think that the subjects to be discussed at the Congress were highly technical. 
That it would not have been so, appears to us clear from the fact that a very large 
gathering was expected at the Congress, over 2,600 having attended at the previous 
one. There is further no reason to think that the delegates proposed to be sent by 
the appellant Corporation would not have been able to acquire at the Congress a 
great deal of useful general knowledge regarding matters of public health. Lastly, it 
is not for this Court to decide how the delegation should have been constituted so that 
the appellant Corporation might have had the largest benefit from it. It was for the 
Corporation to decide how the thing which it had the power to do was to be done. It 
was not a case where it could be said that the delegation proposed to be sent would ' 
have been of no benefit to the appellant Corporation at all, and that is enough to 
prevent an interference by the Courts in the method of the exercise of its undoubted 
power by the appellant Corporation. We are unable to agree with the view of the 
High Court that there is no reasonable or legitimate connection between the sending 
of the delegation to.the Congress and the provisions of section 58 (s) which we have 
earlier set out. , ‘ 

, The High Court also said that the capacity of the appellant Corporation to make - 
use of the knowledge gamed at the Congress was extremely limited. There are no 
materials on which this observation can be justified. The appellant Corporation can' 
no doubt increase its capacity. In any event, it would, after the delegation had 
returned, have been in a better position to discharge its functions concerning public 
health ivithin its present capacity. It would be, absurd to say that the appellant 
Corporation did not have the capacity to improve its public health services. There 
was no warrant to issue the writ on the ground of want of capacity. 
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The High Court also relied on certain sections dealing with the budget. It %\ as 
said that there was no provision in the budget for expenses of sending a delegation 
abroad. Under section 84 ofthe incorporating statute, no pa'vunent can be made out 
of the municipal funds unless the expenditure is covered by the budget. The High 
Court, therefore, observed that the resolution sanctioning expenses for the sending 
of the delegation abroad was beyond the powers ofthe appellant Corporation. In 
the first place, w’e are not sure that the budget did not provide for such expenses. 
There ^vas a head in it which dealt \vith allowances payable to the ‘members of the 
Corporation. It may reasonably be contended that the expenses of the members 
for the visit to the Congress are such allowances. But assume, they are not. , Section 
88 of the Act gives the Corporation power to transfer the amount of one budget 
grant from one major head to another protdded ho^vevcr a certain balance is 'main- 
tained in the budget. There is nothing to show that the appellant Corporation 
could not have acted in this case under section 88 and altered the provisions of the 
budget making express proHsion for the expenses ofthe delegation. It-svas not even 
suggested that the appellant Corporation could not do so. 

We tliink it right also to point out that in the petition for the writ it had not been 
said that the resolution tvas bad because the expenses sanctioned by it were outside 
the budget. That being so, this point should not have been taken into consideration 
by the High Court. It is true that the Corporation at the request of the High Court 
placed before the High Court some of the papers in connection with the budget. 
That, the Corporation out of respect to the High Court should have done and, thefe- 
fore, actually did. From this it cannot be contended that the appellant Corporation 
never objected to the resolution being challenged on the ground of a want of express 
protdsion in the budget for the expenses of the delegation or tvould not have been 
prejudiced in the hearing of the petition if the resolution was attacked on the ground 
of ^vant of a provision in the budget. This challenge involved a question of fact and 
without proper pleadings, the appellant Corporation -was smely at a disadvantage 
in meeting it. Furthermore, we are not sure that section 84 would have made the 
resolution invalid. That section only prohibits an expenditure for which the budget 
does not provide. So it may be that all that section 84 affects is tlie actual expendi- 
ture. It may not affect the resolution itself. 

We think it right to point out that the High Court held that the appellant Corpo- 
ration had acted honestly. It observed that the circumstances did not \varrant the 
inference that the action of the Corporation was mala fide. That being so, and the 
action proposed being clearly ’iwthin the statutory powers of the appellant Corpora- 
tion, we tliink that the High Court is'as in error in issuing the writ. 

We may noiv notice one or two points of minor improtance argued at the Bar on 
behalf of the respondents. It ivas said that the question raised in this appeal has 
become academic since tlie Congress was long over. It may be stated that the 
Congress svas held from 27th April to ist May, 1959 and the writ was issued by the 
High Court on 23rd April, 1959. It is suggested that it is not, therefore, a fit case 
for decision in an appeal under Article 136 of the Constitution. We are not at all 
impressed by tliis contention. It seems to us that it is a matter of the utmost import- 
ance for the appellant Corporation to knoiv its rights under its incorporating statute. 
It will have to guide itself according to our decision in future when a similar point 
arises again. If we do not decide the point raised now, then on every subsequent 
occasion the Corporation ivould be bound by tlie judgment of the High Court under 
appeal and by the time the matter is brought up here the same argument that the 
question has become academic can always be raised to defeat the point. We think 
that the point raised by the appellant Corporation as to its powers under the statute 
and how far Courts can review the exercise of its power by the appellant Corporation is 
of great importance and must be decided in this appeal. 

It is also said that in 1 948 when the City of a Nagpur Corporation Act was passed > 
these delegations ivere not in contemplation. Therefore, section 58 (s) cannot be 
interpreted as including promotion of public health by sending of delegations. This 
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tant Custodian Giridih declaring properties as 
not evacuee properties — ^Appeal by Assistant 
Custodian, Headquarters, Patna — ^Maintain- 
ability — S. 24 — “ any person aggrieved ” — ^If 
includes a Custodian . . 339 

S. 7 — ^Notice tmder for declaring some 

persons as evacuees — Effect — Order vesting 
property in custoding covering the shares of 
persons not evacuees — Effect . . 343 

S. 22 (6) — Applicability to transfer be- 
fore the person was declared as an intending 
evacuee — Validity of section — Whether if con- 
travenes Art. 14 of the Constitution of India 
.(1950) .. 563 

S. 26 (1) Proviso — Revisional Jurisdiction 

— ^No notice to party concerned — Effect . . 286 
AGRICULTURAL INCOME-TAX ACT, 1950 
KERALA AS AMENDED BY (AMEND- 
MENT) ACT (IX OF 1961) S, 5, Explana- 
tion 2 — ^Applicability to computation of “ agri- 
cultural income ” of tea estates Sales of tea grown 
and manufactured — Nature of income — (Income- 
tax Act (XI of 1922), S. 59 and the rules 23 
and 24 of the Rules framed under the said 
section) . . 265 

AGRICULTURAL INCOME-TAX ACT 
(XXII OF 1950) TRAVANCORE-COCHIN. 
as amended by Kerala Act (XI of 1959), S. 
2-A — ‘ Previous year ’ defined for Madras area 
merged in Kerala State — Constitutional validity 
— Constitution of India, 1950, Art. 14, if vio- 
lated. . . 140 

S. 5, Explanation 2 — If nltra vires — ^If 

void as repugnent to Art. 14 of the Constitution, 
1950 — “ Income ” or rubber estates — “ Ex- 
penses of cultivation, upkeep and maintenance 
of immature plaints”, no deduction for — (Cons- 
timtion of India (1950), entry 46 of List II 
of the Seventli Schedule). .. 275 

AIMER LAND .'MSTD REkfENUE REGU- 
EATION (II OF 1877), Ss 23, 24 .and 119— 
Interpretation of — Istimrari estate — Death of 
Jiolder leaving no male issue — Claims called 
for— Pending inquiry', alleged adoption by 


AJMER LAND AND REVENUE REGULA- 
TION (1877)— (CanW.) 

widow confirmed by tire President of India — 
Suit in Civil Court to declare adoption invalid 
— If barred by Ss. 24 and 119 . . 170 

ASSAM LAND (REQUISITION AND AC 
QIJISITION) ACT (1948) — If ultra vires in so 
far as it provides for requisition and acquisition 
of tea estates or lands appertaining to it — If 
offends Art. 31 (2) of the Constitution of 
India . . 422 

BANKING COMPANIES ACT (X OF 1949)> 

5. 38 — Constitutional validity — Opinion of Re- 

serv'e B.ank in favour of winding up — If judicial 
determination — Constitution of India (1950) 
Arts. 14, 19 and 301 — Scope and effect .. 210 
BIHAR LAND REFORMS AMENDMENT 
ACT (XVI OF 1959) — .Amendment of Ss. 4 and 
6 of the Bihar Land Reforms .Act, 1950, with 
retrospective effect and insertion of new 
Ss. 7-B, and 7-C — ^\''alidity’ of — ^INTaether Amend- 
ing Act violates Arts. 31, 19, and 14 of the 
Constitution of India (1950) .. 415 

BOMB.AY RENTS, HOTEL .AND LODGING 
HOUSES RATES, CONTROL ACT (LVII 
OF 1947), Ss.5 (8) and (6) (1)— Scope— Mate- 
rial date for determining whether plot of land 
leased is premises under the Act . . 433 

BOMBAY S.ALES TAX ACT (V OF 1946)— 
Exemption from sales tax in respect of sales 
of cotton and castor oil on F.O.B. contracts — 
Tenability of — ^.Art;. 286 (1) (b) o f the Constitu- 
tion of India (1950) — S. 10 (4) of the Act — 
“ Person ”, if includes an “ unregistered dea- 
ler.” . . 550 

C.ARRIAGE OF GOODS BY SE.A ACT 
(XXVI OF 1925), Schedule, Art. Ill, paragraph 

6, cl. (3), and paragraph 8 — Scope and inter- 
pretation . . 808 

CENTRAL EXCISES AND SALT ACT (I of 
1944) and Finance Act (XX\^ of 1950), Ss. 11 
(2), 12 (3) — Extension of the Central Act 

(I of 1944) to Travancore and Cochin — Corres- 
ponding law stands repealed . . 75 

COMPANA'’ — .Articles of Association — Construc- 
tion, if controlled by Memorandum of Associa- 
tion — ^Power of Directors under Arts, to do acts 
not falling within scope of object specified in 
^Memorandum — Resolution by General Aleet- 
ing of Share-holders donating amout to Trust 
and payment of amount by Ilirectors to Trust 
— Object of donation not witliin scope of 

Alemorandum of Association — Resolution of 
payment — If ultra vires — ^Liability of Trustees 
to refund — ^Personal liability of trustees — Life 
Insurance Corporation Act (XXXI of 1956), 
S. 15 (1) and (2) — ^Poster to demand refund of 
amount paid without consideration for object 
not directlv beneficial to comnany — Insurance 
Act (IV of '1938), Ss. 10, 13, 15* and 49— Share- 
holders Dividend Fund or “ Resert'e Fund ” — 
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COMPANY— (C7o«?(f.). I 

Right of shareholders to demand payment 
without declaration of dividend by company- 
principles • • 

CONSTITUTION OF INDIA (1950), Art. 14 
— Equal protection of the laws — ^Enquiry by a | 
Tribunal commenced before the Constitution 
and continuing after tlie Constitution — Challenge 
on the ground of discrimination — Sustain- 
ability •• 

^Art. 19 (I) (/)— Right to hold property— ] 

Property built upon Government land — Per- 
sons in possession bona fide for a number of 
years — -Deprivation of possession by force by 
executive orders of State — Constitutes an in- 
fringement of the fundamental rights — ^Maximum 
— Quid quid plantatur solo, solo credit — ^Not on 
absolute rule in India . . 405 

^Art. 20 (3) — Scope — “ Compelled to be a 

■witness against himself” — Construction — Ac- 
cused person compelled to give his specimen 
handwriting or signature or impressions of his 
fingers palm or foot to investigating officer or 
his specimen bandwriting for purpose of com- 
parison under S. 73, E-vidence Act (I of 1872) — 
Whether compelled to be a “ witness against 
himself.” . . 195 

Art. 133 (1) — Order in appeal imder 

Cl. 10 of the Letters Patent (Allahabad) con- 
firming order of single Judge of the High Court 
in Company Jurisdiction in volving property 
of not less than Rs. 20,000 value — Such single 
Judge is a Court immediately below the High 
Court hearing the appeal— Further appeal to 
Supreme Court— ^Competence — Certificate that a 
substantial question of law is involved — ^Neces- 
sity 519 

Art. 136 — ^Appeal by Special Leave — 

Appeal directly to the Supreme Court from 
the order of the Income-tax Tribunal — ^Appeal 
entertainable in special circumstances . . 597 

Art. 136 — ^Appeal by Special Leave 

against order of Board of Revenue — ^No appeal 
against order of the High Court made on Re- 
ference under S. 25 of the Bihar Sales Tax Act 
(XIX of 1947) — Interference — ^Properiety. . 451 
Art. 136 — Central Government exercising ap- 
pellate powers under S. Ill of the Companies 
Act (I of 1956) before its amendment by Act 
(LXV _ of 1960) — Whether a Tribunal exer- 
cising judicial functions and subject to the ap- 
pellate jurisdiction of die Supreme Court. . 471 

Art. 136 — Order by Collector rmder 

Ss. 27, Bombay Sales Tax Act, 1953 set aside 
by Sales Tax Tribunal— Appeal by Special 
Leave -^vithout ashing for reference to High 
Court under S. 34 (I) read with S. 30 (1) and 
(2) of the Act — ^Nbt to be entertained . , 794 

Art. 226 — ^Enforcement of rights under — 

Scope of— Managing Agency Agreement — Statu- 
tute affecting rights of agent under— lonir standi 
to apply for -writ . . iqs 

Art. 286 (3) — \\tlien contravened by 

imposition of salcs-tax . . ggg 

Art. 300 — ^Scope . . 307 

Sch. VII, List II — ^Entries Nos. 24 and 

25 — Gas & Gas Works — ^La%vs in respect of such 
industry within the exclusive power of the 
State — Art. 246 — Conflict between Entries in the 


CONSTITUTION OF INDIA (1950)— (Cojtfd.) 

same List or Afferent List— Harrtvonious cons* 
truction '■ ..106- 

CONTEMPT OF COURTS ACT (XXXII OF 
1952), S. 3 — Action by Government servant 
in civil Court for relief against Government — 
Disciplinary action against him for contraven- 
tion of executive instructions in a circular — 
Circular prohibiting Governments servant for 
having recourse to Courts fo law before exhaust- 
ing departmental channels of redressal — Inita- 
tion of disciplinary proceedings — If contempt 
of Court . • 87 

CONTRACT — Sale of goods — Time if essence 
of contract — ^Failure to supply goods — ^Lia- 
bility for damages — Wflien can be escaped — 
Construction of contract . . 653 

CO-OPERATIVE SOCIETIES ACT (II OF 
1912), Rule imder — ^Rule 30 (3) — ^Notice imder 
by Registrar for suspending the Managing 
Committee of the Bank — Rule 18 — ^Applica- 
tion under by shareholders of the Bank for 
misfeasance against the Managing Committee — 
Appointment of an Arbitrator — ^Subsequently 
Registrar informing parties that he shall decide 
the dispute — If could be attacked on the ground 
of bias — Rule 17 — ^Applicability . . . 304 

CRIMINAL PROCEDURAL CODE (V OF 
1898), S. 195 — Prosecution for contempt of 
lawful authority of public senmnt— Complaint 
in writing by public servant concerned neces- 
sary — Compliance with section mandatory— 
Non-compliance vitiates assumption of juris- 
diction . . 330 

■ S. 207-A (6) — ^Inquiry into cases triable 

by Court of Sessions — -Jurisdiction of the Magis- 
trate ■ . . . 447 

^Ss. 222 (2) and 537 — Criminal breach of 

trust — Framing of the charge in contravention 
of S. 222 (2) — Trial, when vitiated . . 449 

1 — S. 423 (1) — Powers of appellate Court 

in _ disposing of appeal — Case of person) ac- 
quitted discussed in appeal preferred by the 
other co-accused — Conviction, if vitiated.. 97 

S. 423 (1) (b) — Scope — Appeal by con- 

■victed person ag.ainst his conviction — High 
Court if can reverse the finding of acquittal 
in favour of accused in respect of offence not 
directly the subject-matter of the appeal .. 364 

Ss. 499, 500, 501 and 502 — Surety Bond 

by ‘S’ in the first instance — Subsequently 
‘ S ’ applying for the cancellation- of his ‘ surety 

bond ’ ‘ B ’ offering surety bond — If could 

be accepted^ in the place of the bond by ‘S’ 
without issuing a warrant for the arrest of the 
person to be released on hail — Absence of 
personal bond of the accused on- the otlier aside 
ofthesurety bond executed by ’B’— Effect.. 7l 

DELHI AND AJMER-MERWARA RENT 
CONTROL ACT (XIX OF .1947), as amended 
8y Act (L of 1947), S. 7-A read with Sch. IV — ■ 
Provision for fixing standard rent of premises 
newly built — ^Different procedure for old and 
new premises — If dismeriminatory and void 
after coming into force of the Constitution of 
India (1950), Art. 14 . . 181 

DELHI SHOPS AND ESTABLISHMENTS- 
ACT (VII OF 1954), S. 22— Scope . . 394 
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DISPLACED PERSONS (CLAIMS) SUP- 
PLEMENTARY ACT (XII OF 1954)— Rule 5 
of the Rules and Displaced Persons (Com- 
pensation and Rehabilitation) Act (XLIV of 
1954) — ^Rule 65 of Rules under — Vires of — 
If violate Article 14 of the Constitution of India, 
1950, as discriminatory . . 783 

DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (LXIV OF 
1954), Rules, 57 and 65— Ecope and effect — 
Whether it is possible to add up the value of 
more than one rural building in order to deter- 
mine the limit of Rs. 10,000 prescribed imder 
rule 65 (2) . . 457 

EAST PUNJAB URBAN RENT RESTRIC- 
TION OF ACT (III OF 1949)— Tenant com- 
pany delivering possession of the premises to its 
Manager without the consent of the landlord — 
No termination of the tenancy of the company 
with the landlord . . 435 

EMPLOYEES PROVIDENT FUNDS ACT 
(XIX OF 1952), S. 2 (i)— “ Basic wages ”— 
If includes ‘ production bonus ’ on which also 
Provident Fund contributions can be required 
to be made . . 388 

ESSENTIAL GOODS (DECLARATION AND 
REGULATION OF TAX ON SALE OR 
PURCHASE) ACT (LH OF 1952) S. 2 and 
Schedule, Item 14 and Madhya Bharat Sales- 
tax Act (XXX of 1950), S. 4 (2) and Schedule I, 
item 39 — Exemption from tax of “ iron and 
steel " — If extends to fabricated iron and steel 
material like sheets, rods, nails, _ wir«, pipes, 
etc., made liable to pay tax by notification dated 
22nd March, 1950 and 24th October, 1953 — 
Provision for such imposition of tax if contravened 
Art. 286 (3) of the Constitution of India (1950) 

. . 383 

EVACUEE INTEREST (SEPARATION) ACT 
(LXIV OF 1951), S. 11— Order imder vesting 
entire properties in the Custodian of Evacuee 
Property — Order covering shares of persons 
not evacuees — ^Effect. . . 343 

EVIDENCE ACT (I OF 1872), Ss. 25, 26 and 
27 — ^Accused producing a box from a pond 
and key fitting lock of complainant — Recovery 
memos — If a confessional statement — ^Admis- 
sibility in evidence .. 454 

S. 27— If hit by Art. 20 (3) . . 195 

S. 73 — ^Accused compelled to give his speci- 
men signature for comparision under S. 73— 
If offends Art. 20 (3) of the Constitution.. 195 

EVIDENCE ACT (I OF 1872), S. 114— 
Illustration (?) — ^Rebuttal of the presumption — 
Effect .. 347 

EXCESS PROFITS TAX ACT (XV OF 1940) 
SCH. I, R. 7 (2) (6)— Scope . . 62 

EXTRA PROVINCIAL JURISDICTION ACT 
(XLVII OF 1947) and Administration of Orissa 
States, Order, 1948, sub-paragraph (6) of para- 
graph 4 — Merger of State of Talcher with Do- 
minion of India — ^Khor posh grants , in the nature 
of maintenance grants by tlie Ruler — ^Rules Md 
Regulations of State of Talcher, 1937 — ^Law wi th- 
in the meaning of Art. 372 of the Constitution 
explanation to sub-paragraph (6) of paragraph 
4 of the States Order, 1948 — ^Rights recognised 
imder and enforceable . . 1 


FACTORIES ACT (LXIII 9 F 1948), Ss. 2 (1) 
and 79 — ^Piece-worker in Biri factory — ^Wheit 
“ worker ” entitled to benefits of leave with pay 
under S. 79 . . 178 

FINANCE ACT (1950), S. 13 (2)— Scope and: 
effect — Robkar issued by Council of Regency • 
Patiala State on 6th February, 1919, imposing 
royalty of Rs. 50 per one lakh of bricks — If 
saved by virtue of Art. 277 of the Constitution 
of India (1950) .. 337 

GOVERNMENT OF INDIA ACT (1935), S.. 
299 — Right to the grants would not Be protected 
under . . 1 

GWALIOR WAR PROFITS TAX ORDINAN- 
CE SAMVAT 2001, Sch. 1, R. 4 (1) (i) — 
Applicability and construction — ^Remuneration — 
“ Included in ” the Profits of the Managing agents 
for the purposes of the War Profits Tax-— -Claim. 
for deduction Cf. Excess Profits Act Tax Act 

(XV of 1940)— Sch. 1, R. 7 (2) (A) . . 62 

HYDERABAD DISTRICT MUNICIPALI- 
TIES ACT (XVIH OF 1956), S. 320—“ Com- 
mittee ” constituted imder tlie repealed Act 
continuing under — ^Term of — Sale by such Com- 
mittee — ^Vahdity — ^Power to self — S. 77 — ^Appli- 
cability — S. 1& — Power to hold first general 
election . . 768 

IMPORTS AND EXPORTS CONTROL ACT 
XVIII OF 1947), S. 3 and Exports Control Order 
1958, Cl 6 (A) — ^Refusal of licence to newcomers 
in manganese trade — Power to canalize exports 
through special or specialized agencies or channel, 
like State Trading Corporation — ^Legality . . 632 
INCOME-TAX ACT (XI OF 1922), Ss. 4 (1) 
(a), (c), 14 (2) (r) and 24 (1) and (2) — Scope 
A^essee non-resident in the year 1948-49 in 
which the loss was incurred — ^Loss whether could 
be set-off against the assessee’s business income 
during the assessment years 1950-51 and 1951- 
52 .. 512 

S. 4 (3) (i) and (ii) — Scope — Property 

held under religious charitable trust — ^Test — 
Joint Hindu family — If can be religious or 
charitable institution — S. 66 — Question not stat- 
ed by Tribunal — If can be ansivered by High 
Court — ^Tribunal’s findings — If can be interfered 
with . . 372 

Ss. 4 (3) (vii), 10 (5-A) (d) and 12— 

Ad hoc payments received by partners of a Firms 
on termination of monopoly agreement held 
by the Firm — ^Vllen assessable . . 588 

S. 7 (1 ) — Explanation 3 (before its amend- 
ment by Finance Act 1955) — Termination of' 
service on tranfer of undertaking — Gratuitous 
allotment of shares in transferee Company — 
Value of shares, whether taxable as profit in lieu 

of salary .. 671 

S. 10 — Capital or revenue receipt — Test — 

Assessee having quota for coal and steel entering, 
into partnership ivith of the oivner of a factory 
for carrying on business of a rolling mill — ^Provi- 
sion for payment of royalty of Rs. 50 per ton on 
all steel received by die the partnership — Subse- 
quent agreement in 1954 reducing the royalty 
to Rs. 25 from 1st October, 1953 up to 30tli June, 
1954 and waiving royalty on quota of materials 
received after the date — Payment of lump sum 
ofRs. 60,000 termingit as good will in considera- 
tion of waiving Royalty after 30th June, 1954 — 
Lump sum of Rs. 60,000, iv’hether revenue or 
capital receipt. 616- 
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INCOME-TAX ACT (,1922)— (Contd.) 

' - s . 10— Shares held as investment— Con- 

version into stock-in-trade of business in shares 
and sale of such shares— Calculation of the tum- 
ble profits , • ■ ™ * 

S. 10 (2) (vii)— Excess realized by piu-chase 

and sale of shares — If profits of an adventure 
in the nature of trade — Question of law and 
.Jurisdiction 

— S. 10 (2) (vii) Purchase and sale of shares 

by the asscssee company — Loss — Capital loss or 
trading loss — Question mixed one of fact and 
Is.'w * * » 

S. 10 (2) (vii) and Electricity Act (XI 

of 1910), S. 7— Licensee selling the electrical 
undertaking to the Government under the 
agreement in the licence — Whether a ‘sale’ 
within the meaning of S. 10 (2) (vii) of the 
Income-tax Act • • b27 

Ss. 10 (2) (xi) and 10 (2) (xv) — ^Advance 

for purchase of shares in a concern not in the 
normal course of business — ^Purchase not made — 
Return of a portion 3 years later — ^Balance writ- 
ten of — If deductible under — ‘Debt’ — Test of 

.. 260 

S. 10 (2) (xv) — Lease money paid for ac- 
quiring right to extract stones from quarry — If 
capital or revenue expenditure . . 818 

Ss. 10 (2) (xv) and 10 (1) — Sugar factory 

making advance — Advance made to Sugar cane 
growers to be adjusted in the price of sugarcane 
to be supplied from next harvest — Portion written 
off owing to drought — If capital or revenue loss 

.. 157 

Ss. 16, 18, 43 and 49- B — Scope .. 529 

S. 16 (2) — Scope — Dividend Inclusion 

in share holder's total income — ^Propriety of divi- 
dend, whether tnatterfor inquiry — Dividend out 
of capital, whether assessable as income of share- 
holder — ^Liability to tax, when arises — Later 
resolution by company to treat dividend as loan, 
whether alters character of payment or incidence 
■ of tax . . 153 

Ss. 16 (2) and 18 (5) — Applicability — 

Shares in company standing in name of some of 
the partners of a firm — Firm if can be treated as 
owner — S. 35 — Scope of jurisdiction to rectify 
errors . . 625 

Ss. 16 (2), 18 (5) and 49-B (before amend- 
ment by Finance Act, 1959), S. 18-A (1), 18-.A 
(2) and 18-A (6) — Penal interest — Dividend not 
jincluded in estimate for advance tax — Penal 
tnterest, whether leviable — ^Dividend — Scheme of 
taxation . . 568 

S. 16 (3) — Cls. (a) and (i) — Scope — ^Trust 

fund in favour of minor daughter of assessce — ] 
No right to the income during her minority- 
income from trust funds — Gonnot be included 
in the total income of the assessce — Asscssee, a 
trustee for himself, wife and his children, under 
-a trust deed created by his father — Income from 
trust property — Assessable under S. 41 (1) — Such 
income cannot be included in the total income 
of the assessec — Income-tax Act (XLIII of 1961), 
-S. 64 — Scope and effect of .. 618 

S. 16 (3) (a) (i) — Constitutional validity — 

Government of India Act, 1935 — Federal Legis- 
lative List — ^Entry 54 — Scope — Constitution of 
India (1950), Arts. 14 and 19 — If offenced by 
.S. 16(3) (a) of the Act • .. 376 


INCOME-TAX ACT (1922)— (Conti) 

_S. 15 (a) (ii) — Minor sons 'admitted to 

benefit of partnership— Share of their income 
included in computation of fatlicr’s total .income 
for assessment— Earned income relief-Right to 

. . 430 

S. 18-A and 35 — ^Income-tax Rules,. 1922 ’ 

R. 48^ Rectification by the Income-tax Officer 
under S. 35 of assessment orders — ^Addition of 
interest to tax assessed under sub-S. (8) of S. 18-A 
— ^Absence of notice to assessce— Effect , . 243 

Ss. 18-A{5) and 34 (l)(b) and Income-tax 

(Amendment) Act, (XXIII of 1953), Ss. 1 (2) 
and 13 — ^Scops — Retrospective statutory amend- 
ment reducing interest on advance tax — Origi- 
nal computation of interest, whether could be 
reopend — whether “ subject of excessive relief.” 

..485 

I S. 18-A (8)— If creates a charge for in- 

terest — Interest “calculated in the manner laid 
down by sub-S. (6) ” — Construction ^Person 
falling under the class dealt with by sub-S. (3)— 
Not assessed hitherto, not himself estimating his 
income, nor paying advance ta.x — Assessment to 
income-tax and adding of interest . . 149 

S. 23-A— Applicability— Firm of Managing 

Agents and their nominee’s holding more than 
75% of the tolcl shares having voting power 
— Directors of the company also farmers of the 
said firm— If public are substantially interested 

• » 133 

S. 23-A (as it stood before its amendment 

by Finance Act, 1955)_— Interpretation— Shares 
in company standing, in names of members^ of 
joint Hindu family triuch woned them beneficial- 
ly — Dividends on — If could be deenied' to have 
been received by the joint family . • 283 

^S. 23-A — Private limited company distri- 
buting 60 per cent of its profits as dividend— If 

i entitled to rebate under Finance Act (XV of 
1955) — ‘ Company to which the provisions of S. 
23-A cannot be made applicable’ — (Finance 
Act (XV of 1955), Sch. 1, Item B (i)) .. 271 

S. 23-A (1), before its amendment by 

Act (XV of 1955) and S. 34 (1) (6)— Re-openmg 
share-holder’s assessment pursuant to distnl^ 
tion order on company-^Limltation • • 488 

^ — S. 24 — ^Registered firm of four persons 

making profits — ;Joint venture of the four with 
another D, resulting in a loss — -Loss if can be set 
off against the profits — (Larger partnership ot 
live not registered) • • 

S. 24-B— Assessce— Individual— Accounts 

on cash basis — Death during account year 
Income of deceased received subsequent to - ac- 
count year — Whether liable to be taxed— -.A ssms- 
ment of Legal Representives — limits of.. 411 

S. 31 (3)— Scope— Powers of Appellate 

Assistant Commissioner in . an appeal by . the 
asscssee — If include power to assess fresh source 
of income . ' • • 

— ^ S. 34 (as amended by Act XXV of 1933) j 

S. 31 — ^Direction of the Appellate Tribunal m its 
Order of 11th August, 1951, tliat the income of 
V. D. be -included in that of Firm P- L. (assess- 
ment year 1942-43)— Confirmed 'on Reference 
by the High Curt in 1953— Notice under S. 34 m 
1954— Validity —If can be challenged m Courts 
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INCOME-TAX ACT (1922)— (ConM.) 

— ^Amendment Act (I of 1959), Ss. 2 and 4 — 
Applicability 687 

S. 34 (as amended in 1948)^ — Conditions 

necessary for application o£— Explanation to S. 34 
(1) — Scope — Duty of assessee to disclose facts — 

Limits .. 741 

S. 34 (as amended in 1948) and Income- 

tax (Amendment) Act (XXV of 1953), S. 31 — 
— ^Applicability — Income taxable, received in 
1941-42 — Notice under S. 34 (1) in 1949 — Vali- 
dity . . 737 

S. 34 (1) — Notice under pursuant to a 

direction in an appeal of another assessee — Notice 
on 28th February, 1957, in respect of assessment 
years 1944-45 to 1946-47 — ^Validity of — Second 
Proviso to S. 34 (3) — If offends Article 14 of the 
Constitution of India (1950) .. 735 

S. 34 (3) — Assessment of j\^for years 1946- 

47 and 1947-48 as karta of a Hindu undivided 
family of N and his son R — ^Appeal under S. 31 — 
Order setting aside and direeting the Income-tax 
Officer to re-assess the sources on correct persons 
— Re-assessment on R in October, 1953 — Vali- 
dity — Second Proviso to S. 34 (3) — If violates 
Art. 14 to the Constitution of India (1950) . . 729 

S. 35 (1) and (5) — Rectification of mistake 

— ^Assessment of partner in a firm — Effect of S. 
35 (5) on assessments completed before the clause 
came in to force . . 535 

S. 35 (10) and Finance Act (XVIII of 

1956), Ss. 19 and 28 — ^Rectificalion of mistake — 
Rebate of income-tax to company under Finance 
Act, 1952 — Subsequent declaration of amount as 
dividend — Power to reopen assessment and re- 
cover rebate — Provision, how far retrospective 

.. 491 

S. 66 — Question referred ^vhether there 

was evidence to support the finding of the Tri- 
bunal — Scope of enquiry by the Court — Duty of 
the Tribunal to state reasons . . 253 

S. 66-A (1) — Reference under S. 66 — 

High Court calling for supplemental statement 
of the case — If a judgment — Appeal under S. 
66 (2) if lies . .248 

S. 66 (1) — Reference under — Power of 

High Court to call for supplemental statement 
of the case — ^Power to direct taking of additional 
evidence therefor . . 248 

INCOME-TAX ACT (XLIH OF 1961), S. 64— 

Scope and effect . . 618 

INDUSTRIAL DISPUTES ACT (XIV OF 

1947) — ^Bonus — Full Bench formula application 
of — Claim for rehabilitation — Method of ‘weight- 
ed average — Claim for expension, if prior charge 

.. 763 

^Bonus — ‘Full Bench formula’ — ^Extra- 
neous income’ — What are — ^/Vvailable surplus — 
Sharers of . . 757 

^Bonus — Hotel business — Right of work- 
men to bonus — If can be denied on ground that 
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[Supreme Court.] 

S. J. Imam, K, Subba Rao, ‘ Ram Bilas Singh v. 

JI. Rajagopala Ayyangar and State of Bihar. 

J. R. Mudholkar, JJ. Qr.A. No. 7<? of iq6i. 

sgiA January, 1963. 

Penal Code {XLV of i860) , sections '^04., Part II, read with sections 149, 326, read 
with section 149, section 147 and section 4C16— Scope. 

Upon the law as stated by this Court in Mohan Singh and another v. The State of 
Punjab, A.I.R. 1963 S.C. 1 74, and in other cases it would have been competent to the 
High Court to look into the entire evidence in the case, oral and documentary and 
consider whether there tvas an unlawful assembly or not. But it has not done so.* Had 
the High Com-t, come to a reasoned conclusion that there was an unlawful assem- 
bly consisting of more than five persons, including the appellants and some other 
p^ons who were unidentified and convicted the appellants under section 147 and, 
with the aid of Section 149, also of some otlier offence committed byamembcrormem- 
bers of the imlawful assembly other than the acquitted persons the matter would 
have stood on a different footing. But it has not done so. It is clear from its judg- 
ment that the High Court was not satisfied by the manner in which the case had be^ 
dealt \yith by the Court of Sessions; but then, it should not have stopped there. In- 
stead, it should have fully examined the evidence and come to a definite conclusion 
as to whether there was an unlawful assembly or not and stated its reasons for coming 
to such a conclusion. It should then have ascertained the particular acts committed 
by any member or members of that assembly in furtherance of the common object as 
also the question whether any of the appellants had participated in the incident. In 
the light of its findings on these matters the High Court should then have proceeded 
to consider whether all or any of the appellants could be held liable vicariously for all 
or any of the acts found to have been committed by the imlawful assembly or any 
member or members thereof other than those alleged to have been committed by 
persons whose acquittal has become final. It is a matter of regret that the High 
Court has failed to determine questions which it was essential for it to determine. 
We therefore, set aside that judgment and send back the case to the High Court for 
deciding it afresh. 

Jai Copal Sethi, Senior Advocate (C. L. Sareen and R. L. Kohli, Advocates 
with him), for Appellants. ' 

S. P. Varma and R. N. Sachthey, Advocates for Respondent. 

G.R. Appeal allowed and case remanded for 

fresh disposal. 

[Supreme Court.] 

S.J. Imam, K. Subba Rao, Raghubar Abdul Aziz v. 

DayalandJ.R. Mudholkar, JJ. The State of Maharashtra. 

Th February, 1963. Cr. A. No. 168 of 1961.* 

Imports and Exports Control Act (XVIII of 1947 ) — section 3 — Scope — Entry iQ of 
List I and Entry 31 of List II of the Seventh Schedule of the Constitution. 

The provision of clause 5 of the Yam Control Order empowering the licensing 
autliority to attach a condition to the effect that the goods covered by the licence 
shall not be disposed of except in the manner prescribed by the licensing authority 
is a valid provision which comes within the powers conferred by section 3 of the 
Imports and Exports Control Act on the' Central Government and can validly 
aff^t the ordinary rights of the importer. In a deliberate case of securing import 
licence witli a view to misapply the goods imported a heavy sentence is proper. 

Shaukat Husain and P.C. Agarwala, Advocates, for Appellant. 

CJT Daphtary, Solicitor-General of India and D.R. Prem, Senior Advocate 
(R.JV. ’ Sachthey, Advocate with them), for Respondent. 

■ “ Appeal dismissed. 
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[Supreme Court.] 

P. B. Gajendragadkar, K. jV. Wanchoo, 

M. Hidayaltdlah, K. C. Das Gupta 
and J. C. Shah, JJ. 

^th February, 1963. . 

Transfer of Properly Act {IV of 1882), section 8 — Riparian Right — Construction Q 
Sanad — Walan — Meaning — Title to flowing water of river — If included in right to bed , of^ 


S. N. Ranade v. 
The Union of India. 
C.A. No, 212 of 1961. 


rwer. 

The word “ water ” means only water in the ponds or wells and does not refer 
to the flowing water , of the, river. The language of the Sanad in the instant case 
precisely defines the natm e of the water that is conveyed and in doing so, by neces- 
sary imphcation, excludes the flowing water of the river. 


Besides, it is by no means clear that the title to the flowing water of the river 
necessarily goes with the title to the bed of the river. As was observed by Lord 
Selborne in William Lyon v. The Wardens & C., of the Fishmongers' Company and 
the Conservators of the River Thames, (i876) L.R. i A. G. 662 at p. 683, “ the title 
to the soil constituting the bed of a river does not carry with it any exclusive 
right of property in the running water of the stream, which can only be appro- 
priated by severance, and which may be lawfully so appropriated by every one 
having a right of access to it.” 


G. S. Pathak, Senior Advocate, {JI. D. Karkhanis, B, Dutta, Advocates, 
{J. B. Dadachandji, 0 . C. Mathur and Ravinder JIarain, Advocates of Mjs. J.B. 
Dadachanji & Co. with him), for Appellant. 

C.K. Daphtary, Solicitor-General of India and N.S. Bindra, Senior Advocate, 
^ {R. H. Dhebar, Advocate for P. D. Menon, Advocate with them), for Respondents. 

G.R. Appeal dismissed. 


[Supreme Court.] 

B.P. Sinha, Chief Justice, P.B. Gajendragadkar, 
K. JV. Wanchoo, M. Hidayatullah and 
J.C. Shah, JJ. 

8 th February, 1963, 


Sekendar Sheikli v. 
The State of W. Bengal. 
Cr. A. No. no of 1961. 


Penal Code {XLV of i860), sections 467, 109 — Powers of High Court. 


Relying upon the decisipn of the Privy Council in Malak Khan v. Emperor, L.R. 

72 LA. 305, the Court held-, “the High Court was therefore not debarred from 
founding the order of conviction for the offences under section 467, Indian Penal 
Code and abetment thereof, of the appellants upon evidence, which corroborated 
the story of the prosecution in support of those charges merely because that evi- 
dence was not accepted by the Sessions Court in considering the charge, against 
them of false personation for procuring registration of the Heba-nama." 

D. jV. Mukherjee, Advocate, for Appellants. 

1 K.B. Bagchi, Advocate and S.JI. Mukherji, Advocate for P'.K. Bose, Advocates, i 
for Respondents.' ' 

Appeal ■ dismissed. 

[Supreme Court.] ' . ’ ; 

B.P. Sinha, Chief Justice P.B.*flGajendragadkar, Ukha Kolhe b. 

K.N. Wanchoo, K.C. Das Gupta and. J .C. Shah, JJ. The State of Maharashtra. 

\ith February, 1963. Cr. A. No. 131 of 1962, 

Bombay Prohibition Act {XXV of 1949), section 66 {B)~Meaning of words “ duty . 
submitted "—Section 510, Criminal Procedure Code {V of i 8 f 8 )— Evidence of Chemical 
Examiner. - , • ■ 

By Majority. ^In the present case, where the blood specimen was collected by 
Dr. Rote and thereafter it was handed over to the police • officer on demand by 



■him arid ultimately submitted to the Ch'einical Examiner for his examination, it 
would, in our judgment be regarded as “ duly submitted.” 

• The Sessions Judge may require the presence ''of the Chemical Examiner for 
examination before him or by the Magistrate, if he thinks that examination' viv'a 
T^oce.of the Chemical Examiner is necessary to do complete justice in the case, 

R. K. Garg, S.C. Agarwala and M.iT. Ramamurthi, Advocates of M] s. Rama- 
murthi & Co., for Appellant. 

C.K. Daphtary, Solicitor-General of India and M.S. Bindrai Senior Advocate, 
{R.H. Dhebar, Advocate with them), for Respondent. 

G.R. r- Appeal dismissed, 

[Supreme Court.] 

R.B. Gajendragdkar, K.N. Wanchoo, Panna Lai, v. 

M. Hidayatullah, K.C. Das The State of Bombay. 

Gupta and J.C. Shah, JJ. C. As; Nos. 207-209 of 1961. 

11th February, 1963. ' ’ 

Civil Procedure Code (V of 1908) — Order i^i, rule 33, Order 21 , rule "2.2 — Cross- 
objections — When permissible against other respondents. 

In our opinion, the view that has now been accepted by all the High Courts 
that Order 41, rule 22 permits as a general rule, a respondent to prefer an objec- 
tion directed only against the appellant and it is only in exceptional cases, such as 
where the relief sought against the appellant in such an objection is intermixed 
with the relief granted to the other respondents, so that the relief against the appel- 
lant cannot be granted without the question being re-opened between the object- 
ing respondent and other respondents, that an objection under Order 41, rule 22 
can be directed against the other respondents, is correct. 

S. T. Desai, Senior Advocate, {J.B. Dadachanji, O.C. Mathur Ravinder 
Pfarain Advocates of M/s. Dadachanji & Co,, %vith him), for Appellant (In all tlie 
appeals) : 

C.K. Daphtary, Solicitor-General of India, K.S. Bindra, Senior Advocate {R.H. 
Dhebar, Advocate for P.D. Mcnon, Advocate, with him), for Respondent No. i 
(In all the appeals). 

Girish Chandra, Advocate for Sardar Bahadur, Advocate, for Respondents Nos. 3 
and 8. . . 

G.R. — ^ - Case remanded. 

[Supreme Court.] 

P.B. Gajendragadkar, iT.jV. Wanchoo, , K. Venkataramiah v. 

M. Hidayatullah, K.C. Das Gupta and ’ . ' .A. Seetharam'a Reddy. 

J.C. Shah, JJ. C.A. No. 767 of 1962. 

12th February, 1963. . ' 

Civil Procedure Code (F 0/ .1908), Order 41, rule 27^cope. 

We are satisfied that in the present case ‘the High Court allowed additional 
evidence to be admitted as it required such evidence eidier to enable it to pronounce 
judgment or for any other substantial cause within the meaning of rule 27 (i) (b) 
of Order 41 of the Code. . • . . . • ■„ ' , • 

On the principle laid down in Jagarnath Pershad v. Hanuman Pershad, (1909) 
LR 36 1 . A. 221 : 19 M.L.J. 435, that when additional evidence was taken mth the 
assent of both sides or without objection at the time it was taken, it is not open to a 
narty to complain of it later on, the appellant cannot no\v be heard to say that the 
additional evidence was taken in' this case in breach of the provisions of law. 

K Bhimasankaram and A. Ranganadham Chetty, Senior Advocate.^ {A. Vedavalli, 
E. Udayarathnam and A. V. Rangam),.Advoca,X^ with them, for Appellant, 
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A. V, Viswanatha Saslri;, Senior Advocate {R.Thiagarajan, Advocate with him), 
for Respondent No. i. 

V. C. Prashar, Amar Singh Chaturvedi and K, R. Chaudhri, Advocates for 
Respondent No. 2, 

G.R. Appeal dismissedt ' 


' [Supreme Court.] 

S.J. Imam, K. Subba Rao, Raghubar Shyamlal o. 

Dayal and J-R. Mudholkar, JJ. The State of U.P. 

i<^th February, 1963. Cr. A. No. 9 of 1962. 

Railways Act {IX of iQgo), section 121 — Obstruction to guard in discharge of his 
duties while train was not in motion — Offence. 

By Majority . — It is not only when the ti-ain is in motion that a Guard is on 
duty, but also while the train is standing at the platform and person who has wilfully 
created obstruction in the discharge of the public duty by a Guard is guilty under 
section 12 1 of the Railways Act. 

Rules 93 to 103 of tire Rules framed under certain sections of the Indian Rail- 
ways Act, 1890, deal with the attendance, discipline and equipment of staff work- 
ing trains. In Rule 95, it is stated that the Guard shall be in charge of the train 
in all matters affecting stopping or movement of the train for traffic purposes. 

D.S. Golani f.nd K.L. Mehta, Advocates, for Appellant. 

C.P. Lql, Advocate, for Respondent. 

G.R. Appael dismissed. 


[Supreme Court.] 

K. Subba Rao, Raghubar Dayal and Mst. Jagir Kaur v. 

J.R. Mudholkar, JJ. Jaswant Singh. 

io,th February, 1963. Cr. A. No. 143 of 1961. 

Crimhial Procedure Code {V of 1898), section 488 (8 ) — Jurisdiction of Courts. 

Temporary residence with animus manendi will amount to residence within 
the meaning of the provisions of section 488 (8) of the Criminal Procedure Code. 
When the respondent came to India and lived with his wife in his or in his mother’s 
house in village Hans Kalan, he had a clear intention to temporarily reside with 
his wife in that place. He did not go to that place as a casual visitor in the course of 
his peregrinations. He came there with the definite purpose of living with his wife 
in his native place and he lived there for about 6 months with her. The second visit 
appears to be only a flying visit to take her to Africa. In the circumstance 
must hold that he last resided with her in a, place within the jurisdiction of the First 
Class Magistrate, Ludhiana. That apart, it is admitted that he was in a place 
within tlie jurisdiction of the said Magistrate on the date when the appellant filed 
her application fdr maintenance against him. The said Magistrate had jurisdic- 
tion to entertain the petition, as the said proceedings can be- taken against any per- 
son in any district where he “ is”. We, therefore, hold that the First Class Magis- 
trate, Ludhianaj had jurisdiction to entertain the petition under section, 488 (8) 
of the Code, 

S.K. Kapur Advocate {amicus curiae), for Appellants. 

Harnam Singh Chadha and Harbans Singh, Advocates, for Respondent. 

G.R. Appeal allowed. 


[Supreme Court.] 

A . Subba Rao, Raghubar Dayal and Commr., Municipal Council Palai v. 

J.R. Mudholkar, JJ. T.J. Joseph and others. 

14th February, 1963. C.A. Nos. 79-81 of 1961. 

Tramncor e-Cochin Motor Vehicles Act, section 72 — Travancore District Municipalities 
Act, sections 286 and 287. 

It seems to us, however, clear that bearing in mind the fact that the provisions 
of section 72 of the Travancore-Cochin Motor Vehicles Act were intended to apply 
to a much wider area than those of sections 286 and 287 of the Travancore Dis- 
trict Municipalities Act it cannot be said that section 72 was intended to replace 
those provisions of the Travancore District Municipalities Act. The proper way 
of construing the two sets of provisions would be to regard section 72 of the Travan- 
core-Cochin Motor Vehicles Act as a provision in continuity with sections d86 and 
287 of the Travancore District Municipalities Act so that it could be availed of by 
the appropriate authority as and when it chose. In other words the intention of 
the Legislature appears to be to allow the two sets of provisions to co-exist because 
both are enabling ones. Where such is the position, we cannot imply repeal. 
The result of ttis undoubtedly would be that a provision which is added subse- 
quently, that is, which represents the latest will of the Legislature will have an over- 
riding effect on the earlier provision in the sense that despite the fact that some ac- 
tion has been taken by the Municipal Council by resorting to the earlier provision the 
appropriate authority may nevertheless take action under section 72 of the Travan- 
core-Cochin Motor Vehicles Act, the result of which would be to override the ac- 
tion taken by the Municipal Council under section 287 of the District Municipalities 
Act. No action under section 72 has so far been taken by the Government and, there- 
fore, the resolutions of the Municipal Council still hold good. Upon this view it is 
not itecessary to consider certain other points raised by learned counsel. 

M.U. Isaac, Girish Chandra and Sardar Bahadur, Advocates for Appellant. 

G.R. Appeals allowed. 

[Supreme Court.] 

S.K. Das, A.K. Sarkar, K.C. Das Gupta and The State of Punjab v. 

JV. Rajagopala Ayyangar, JJ. The British India Corporation Ltd., 

i^th February, 1963. and Shri Gopal Paper Mills. Ltd. 

C.A. Nos. 639 of 1961 and 287 of 1962. 

Punjab Urban Immovable Property Tax Act, 1940, sections 3 and 4 — Punjab Urban 
Immovable Properly Tax Rides, 1941 — Meaning of ‘ rent \ 

In the instant case the allotment of these buildings for the use of the workmen 
was made for a purpose which was necessary to the efficiency of the workmen. 

The word “ rent ” in clause (ii) of rule 18 (4.) of Punjab Urban Immovable 
Property Tax Rules, 1 941 means a payment to a landlord by a tenant for the demised 
property and does not include payments made by licensees. 

“ In coming to this conclusion we have not. overlooked the fact that there is 
scope for an argument that in clauses {d) and (e) or section 4 of the Act as they stand 
after the amendments in 1954 and 1957, respectively, the word “ rent ” has been 
used in the wider sense. Assuming that this is so, such use of the word in 1954 
and 1957 cannot be taken into account for the purpose of interpretation, as the 
Rule under consideration was framed long before these dates. 

“ Coming now to the facts of the two cases before us, we find that admittedly, 
in both the cases the property that has been assessed was allo\yed to be used by the 
employees on leave and license. Whatever payment was received from them was 
not therefore “ rent” within the meaning of clause (ii). 

“ Our conclusion therefore is that no tax is leviable under the Punjab Urban 
Immovable Property Tax Act, 1 940, in respect of the buildings in these two appeals.” 
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S.M. Sekhri, Advocate-General for the State of Punjab and X:S. Bindra,- Senior 
Advocate (P.D. Advocate, with them), for Appellant (In both the appeals). 

. • Bhdgirath Das an'd B. P. Maheskwari, Advocates, for Respondent (In C.A. 
No. 639 of 1961). ■ ' • 

A.V. Viswanatha Sastri- Senior Advocate (O.P. Malhotra, Advocate and 
O.C. Matkur, J.B. Dadachanji and Ravinder Jfarain, Advocates oiMjs.J.B. Dadachanji 
& Co. with him), for Rcsppndent (In C.A, Nq. 287 of 1962). . 

G.R. , , — . • Appeals dismissed. 

[Supreme- Court.] : ■ 

B.P. Sinha'.C.J., M. Hidqyatullah and.'.' ' ‘ i • . ■ Jmig Singh v. 

J.C. Shall, JJ. . . - Brij Jal. 

20th February, 1963. ‘ C. A. No. 687 of 1962. 

Practice — Mistake of Court and its Officer — Duty of Court. 

If the Court in supplying the information, makes a mistake the responsibility 
of the.Htigant, though it does not altogether cease, is at least shared by the Court. 
If the litigant acts on the faith of that information the Courts cannot hold him res- 
ponsible for a mistake which it itself caused. There is no higher principle for the 
guidance of the Court than the one that no act of Courts should harm a litigant and 
it is the bounden duty of Courts to See that if a person is harmed by a mistake of 
the Court he should be restored to the position he would have occupied but for that 
mistake. This is aptly summed up in the maxim ; “ Actus curiae ncminem gravabit ”. 
Where a party paid a lesser amount as pre-emption deposit on information given 
by Court Officer he must be allowed to corrfect the error by paying the balance due. 

K.L. Mehta, Advocate, for Appellant. 

K.L. Gosain, Senior Advocate, (K.K. Jain and P.C. Khanna, Advocates -with 
him), for Respondent Nos. 2 to 6. 

G.R. ' Appeal allowed. 


[Supreme Court.] 

K. Subba Rao, Raghubar Dayal and London Rubber Co., Ltd. v. 

J.R. Mudholkar, JJ. Durex Products Incorporated. 

4/A March, 1963. C.A, No. 26 of 1961. 


Trade Marks Act, (F of 1940), sections 8 and 10 — Scope. 

The provisions of sub-section (2) of section 10 of the Trade Marks Act are by 
way of an exception to the prohibitory provisions of the Trade Marks Act. Those 
provisions are contained in section 8 (a) and section 10 (i). A trade mark is not 
.necessarily entitled to protection because its use rnight deceive or cause confusion. 
In the instant case the finding was that there was no reasonable probability of 
confusion. 

G. S. Pathak and B. Sen, Senior' Advocates, (D. jv. Mukherjee, Advocate, 
with them), for Appellant. ■. " ' 

H. W. Sanyal, Additional Solicitor-General of India {A. W. Sinha and B. Jf. 
[Ghosh, Advocates with Mm), for Respondent No. i. 

. G.R. , ^ _ Appeal dismissed. 

[Supre.me' Court'.] 

PjByGajendragadkar, Chinna Venkata Reddi 

M. Hidayatullah and Lakshmama. 

. J.C.Shah,JJ. C.A. No. 251 of 1961. 

. .^th March, 1963. 

Hindu Law— Minors right to partition — The property devised under the will to co- 
parcener and its blending with the joint family estate. 

: Action by a minor for a decree for partition and separate possession of his share 
in.the-family property is not founded on a cause of action personal to him. • The 
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right claimed is in property, arid devolves ori. his death even during minority upon 
his legal representative. The Court, it is true, will direct partition only if partition 
is in the interest of the minor but that limitation arises not because of any peculiarity 
in the estate of the minor but is imposed for the protection of his interest. The 
effect of the decision of the Court granting a decree for partition in a suit instituted 
by a minor is not to create a new right which the minor did not possess, but merely 
to recognise the right tvhich accrued to him when the action was commenced. 
It is the institution of the suit,' subject to the decision of the Court, and not the 
decree of the Court that brings about the severance. In Kakumami Peda Subbayyas 
and another v. Kakutnany Akkamma and another, (i959)S.C.J. 138 ; (1959)' i M.L.J. 
(S.C.) 60 : (1959) I An.W.R. (S.C.) 60 : (1959) S.G.R. 1249, it was held by this 
Court that a suit filed on behalf of a Hindu minor for partition of joint family 
properties does not on the aeath of the minor during the pendency of. the 
suit abate, and may be continued by his legal representative and decree obtained 
therein if the Court holds that the institution of the suit tvas for the benefit' of . the 
minor. Death of the minor Pulla Reddy during the pendency of the suit had not, 
therefore, on the view ultimately taken by the Court, the effect of terminating 
the suit which tvas instituted for partition of the property in suit. 

Property separate or self-acquired of a member of a joint Hindu family may be 
impressed with the character of joint family property if it is voluntarily thrown by 
the onmer into the common stock with the intention of abandoning his separate 
claim therein : but to establish such abandonment a clear intention to waive separate 
rights must be established. From the mere fact that other members of the family 
were allowed to use the property jointly with himself, or that the income of the 
separate property was utilised out of generosity to support persons tvhom the holder 
was not bound to support, or from the failure to maintain separate accounts, 
abandonment cannot be inferred, for an act of generosity or kindness tvill not ordi- 
narily be regarded as an admission of a legal obligation. 

A. Ranganadham Chetty, Senior Advocate, {A. Veda Valli and A. V. 
Rangam, Advocates, with him), for Appellants. 

£. K. B. Naidu, Advocate, for Respondent. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P. B. Gajendragadkar, Tlie State of U.P. v. 

M Hidayatullah and J. C. Shah, JJ. Jogendra Singh. 

4/A March, 1963. C.A. No. 301 of 1961. 

Uttar Pradesh Disciplinary Proceedings {Administrative Tribunal) Rules, ig/^y—Con- 
struction of rule 4 (2) — Discretionary powers of a Governor — Where f May ” means shall' 
or “ must ” Distinction between Administrative Tribunal and Administrative Officer. 

Rule 4 (2) deals with the class of Gazetted Government servants and gives them 
the right to make a request to the Governor that their cases should be referred to 
the Tribunal in respect of matters specified in clauses (e) to {d) or sub-rule (i). The 
question for our decision is whether like the word “ may ” in rule 4(1) which confers 
the iscretion on the Governor, the word “ may " in sub-rule (2) confers the dis- 
cretion on him, or does the word “ may ” in sub-rule (2) really mean “ shall ” or 
“ must ” ? There is no doubt that the word “ may ” generally does, not mean 
“ must ” or “ shall ” . But it is well-settled that the word “ inay ” is capable of 
meaning “ must ” or “ shall ” in the light of the context. It is also clear that where 
a discretion is conferred upon a' public authority coupled with an obligation, the 
word “ may ” which denotes discretion should be construed to mean a command. 
Sometimes the Legislature uses the word “ may ” . out of deference to the high 
status of the authority on whom the power and the obhgatiqn are intended to be 
conferred and imposed. In the present case, it is the context which is decisive. The 
whole purpose of rule 4 (2) would be fhistrated if the word “ may ” in the said rule 
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receives the same construction as in sub-rule (i). It is because in regard to Gazetted 
Government servants the discretion had already been given to the Governor to refer 
their cases to the Tribunal tliat the rule-making authority wanted to make a special 
nrovision in respect of them as distinguished from other Government secants falling 
under rule 4. (i) and rule 4 (2) has been prescribed ; otherwise rule_4 (2) would be 
wholly redundant. In other words, the plain and unambiguous object of enacting 
rule 4. (2') is to provide an option to the Gazetted Government servants to request 
the Governor that their cases should be tried by a Tribunal and not othcnvise. The 
rule-making authority presumably thought that having regard to the status of the 
Gazetted Government servants, it would be legitimate to give such an opticm to them. 
Therefore we feel no difficulty in accepting the view taken by the High . Court that 
rule 4 (2I imposes an obligation on the Governor to grant a request made by the 
Gazetted Government servant that his case should be referred to the Tribunal under 
the Rules Such a request was admittedly made by the respondent and has not been 
granted. Therefore, we are satisfied that the High Court was right in quashing the 
proceedings proposed to be taken by the appellant against the respondent otherwise 
than by referring his case to the Tribunal under the Rules. 


K. S. Hajela, Senior Advocate, (C. P. Lai, Advocate, with him), for Appellant, 
K. L. Gosatn, Senior Advocate, {NaunitLal, Advocate, with him), for Respondent. 

. Appeal dismissed. 


[Supreme Court.] 

P. B. Gajendragadkar, Hari Narain v. 

M. Hidayatullah and J. C. Shah, JJ. Badridas. 

4</i March, 1963. C.A. No. 14 of 1963. 

practice Supreme Court — Special Leave — When can be revoked. 

It is true that in the present case. Special Leave was granted on the 26th Septem- 
•ber 1962 and it is possible for Mr. Setalvad to recall what he argued before the 
Court when Special Leave was granted. But it is necessary to bear in mind that the 
appeal may come on for hearing long after Special Leave is granted, that counsel 
appearing at the stage of admission may not be same as at the stage of final hearing, 
and the Bench that granted Special Leave may not necessarily deal with the appeal 
at the final stage. Therefore, it is no answer to the respondent’s contention that 
though the material statements in the Special Leave Petition may be substantially 
inaccurate, though not wholly untrue, those statements may not have influenced 
the Court in granting Special Leave. Mr. Setalvad has also invited our attention 
to the fact that the impugned statements and grounds are substantially copied from 
the averments made in the appeal before the High Court. That may be so, but the 
fact still remains that two important statements which, if true, may have been of 
considerable assistance to the appellant in invoking the protection of certain provi- 
sions of a statute even on the construction placed by the High Court on that section 
are found to be untrue, and that, in our opinion, is a very serious infirmity in the' 
petition itself. It is of utmost importance that in making material statements and 
setting forth grounds in applications for Special Leave, care must be taken not to make 
any statements which are inaccurate, untrue or misleading. In dealing with appli- 
cations for Special Leave, the Court naturally takes statements of fact and grounds of 
fact contained in the petitions at their face value and it would be unfair to betray the 
confidence of the Court by making statements which are untrue and misleading. 
That is why we have come to the conclusion that in the present case. Special Leave 
granted to the appellant ought to be revoked. 

M. C. Setalvad and 5. 7". Desai, Senior Advocates, (A'awntt Za/, Advocate, 
with them), for Appellants. . 

G. S. Pflt/wzA:, Senior. Advocate, {S. J\f. Andley, Advocate of M/s. Rajinder Pfarain 
& Co., with him), for Respondent.; , 

G.R. — ’ Leave revoked and appeal dismissedi 
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against him, Mr. Majumdar, Inspector, G.I.D,, made a preliminary investigation, 
•examined a number of witnesses and recorded their statements, and submitted his. 
a-eport recommending further action. On that the Deputy Superintendent of Police, 
3elgaum, started proceedings against the respondent, framed six charges against 
-him, and called for his explanation. The respondent denied the charges, and then 
.a regular inquiry was held on 4th November, 1954. Clause (8) of section 545 of 
The Bombay Police Manual which lays down the procedure to be followed in such 
inquiries is as follows: — 

“ The officer conducting the inquiry should then recall all necessary witnesses in support of the 
•charge and, in the defaulter’s presence, read out any statements they may have made in the preli- 
miniary inquiry and record, if necessary, any further statements they may have to make. He should 
then give the defaulter an opportunity of cross-examining each witness after his statement in support 
-of the charge is completed, any such cross-examination being recorded below the statement of the 
witness concerned.” 

In accordance with this provision the Deputy Superintendent recalled the witnesses 
who had been examined by Mr. Majumdar during the preliminary investigation, 
“brought on record the previous statements given by them, and after putting a few 
•questions to them tendered them for cross-examination by the respondent. As a 
fact all the witnesses were cross-examined by Ae respondent in great detail. The 
Deputy Superintendent held that all the charges framed against the respondent .had 
Been proved and he accordingly issued on 14th December, 1954 a notice to him to 
rshow cause why he should not be punished by his pay being reduced from Rs. 125 
To Rs. 120 per month for two years. To this again the respondent submitted his 
•explanation and thereafter the Deputy Superintendent passed on 5th January, 1955 
.an order reducing his pay as aforesaid. 

The respondent would have been well advised to have left the matter there. 
IBut he chose to prefer an appeal against the order. _ The Deputy Inspector-General 
•of Police, Belgaum, before whom it came, not only dismissed it but issued, in exercise 
of his powers in revision, a notice to the respondent to show cause why he should not 
Be removed from service and after taking his explanation ordered his dismissal 
on 5th July, 1956. The respondent filed a revision against this order to the Govern- 
ment of Bombay and under the States Reorganisation Act, 1956 that came before 
The Government of Mysore and was dismissed on 3 1st August, 1957. The respondent 
Thereupon filed in the High Court of Mysore, the Writ Petition, out of which the 
present appeal arises, questioning the validity of the order of dismissal dated 5th 
Tuly 1956 on a number of grounds of which we are concerned in this appeal with 
nnly' one, namely, that the inquiry by the Deputy Superintendent of Police was 
•conducted in disregard of the rules of natural justice and in consequence the order 
made was bad. The learned Judges of the High Court agreed with this contention. 
They held on the authority of certain observations made by this Court in The Union 
India v. V. R. Verma^, and by the Bombay High Court in The State of Bombay v. 
Gaianan Makadev^ that principles of natural justice required that the evidence of 
witnesses in support of the charges should be recorded in the presence of the en- 
•auiring officer and of the person against whom it is sought to be used. In this view 
'' -Uiey held further that section 545 (8) of the Bombay Police Manual was bad as 
it contravened principles of natural justice.^ They accordingly held that the en- 
•auirv was vitiated by the admission in evidence of the statements made by the 
■witnKses before Mr. Majumdar without an independent examination of them before 
The Deputy Superintendent of Police. In the result the order of dismissal was 
•set aside. ^ It is the correctness of this Judgment that is now under challenge before 

OIS. ‘ , 

The sole point for determination in this appeal therefore is whether the pro- 
•cedure adopted by the Deputy Superintendent of Police in admitting the statements 
of witnesses examined before Mr. Majumdar in evidence is opposed to the rules of 
natural justice. The question is one of importance, because as appears from the 
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cases -wMcTi have come before us the procedure followed by the Deputy Superin- 
tendent of Police in this case is the one followed by many tribunals exercising quasi- 
judicial powers. For a correct appreciation of the position, it is necessary to repeat 
what has often been said that tribunals exercising qtiasi-judicial functions are hot 
Courts and that therefore they are not bound to follow the , procedure prescribed 
for trial of actions in Courts nor are they bound by strict rules of evidence. They 
can, unlike Courts, obtain all information material for the points under enquiry 
from all sources, and through all channels, without being fettered, by rules and pro- 
cedure, which govern proceedings in Court. The only obligation which the law 
casts on them is that they should not act on any information which they may receive- 
unless they put it to the party against whom it is to be used and give hirn a fair op- 
portunity to explain it. What is a fair opportunity must depend on the facts and- 
circumstances of each case but where such an opportunity had been given, the pro- 
ceedings are not open to attack on the ground that the enquiry was not conducted 
in accordance with the procedure followed in Courts. 

The question as to the contents of the rules of natural justice has been subject 
of numerous decisions in England and in this country. Dealing with this question 
Lord Lorebum, L.G,, observed in Board of Education v. Rice\ as follows ; — 

“ In such cases the Board of Education will have to ascertain the law as also to ascertain the- 
facts. I need not add that in doing cither they must act in good faith and fairly listen to both sides; 
for that is a duty lying upon every one who decides anything. But I do not think they are bound 
to treat such a question as though it were a trial. Th<^ have no power to administer an oath, and. 
need ot examine wimesses. They can obtain information in any tvay they think best, always giving. 
a fair opportunity to those who arc parties in the controversy for correcting or contradicting any rele- 
vant statement prejudicial to their view.” 

This Statement of the law was adopted again by the House of Lords in Local Govern- 
ment Board v. Arlidge'^, 


This question has also been considered by this Court in several decisions. One; 
of the earliest of them is the decision in J\^ew Prakash Transport Company, Ltd, v.,f'eiir 
Suwarna Transport Company, Ltd A. There the facts were that a Tribunal consti- 
tuted under the Motor Vehicles Act had refused to grant a permit to a company 
to run a bus on a certain route. Then the company filed a writ application in the. 
High Court of Nagpur, attacking the order refusing the permit on the ground, inter 
alia, that the Tribunal had acted on a police report which was produced at the time 
of the hearing without giving the petitioner sufficient opportunity to meet it, and 
had thereby violated the rules of natural justice. Agreeing with this contention 
the learned Judges of the High Courthad set aside the order. In reversing this order,, 
this Court held that the police report was information on which the Tribunal was. 
entitled to act, and as it was read at the enquiry, in the presence of the parties, and 
they had been heard on it, there had been sufficient compliance wiffi the rules of 
natural justice. 


We may next refer to the decision of this Court in The Union of India v. T. /?- 
VermaK That arose out of a Writ Petition filed by a Government servant in tlie 
High Court of Punjab, calling in question an order of dismissal passed against hini 
on the ground that the enquiry which resulted in the order had not been conducted ^ 
in accordance with the rules of natural justice. The facts were that when tlie peti- 
tioner, and his witnesses appeared for giving evidence, the enquiring officer took 
their examination on hand himself, put them questions, and after he had finished, 
asked uiem to make their statements. The complaint of the petitioner was that he 
and his Avitnesses should have been allowed to give their own evidence and th^ ■ 
cross-examined, and that the departure from the norm,al procedure in taking 
dence, was a violation of the rules of natural justice. In rejecting this contention this - 
Court observed as follows : — 0 d 
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“ Stating it broadly and without intending it to be exhaustive, it may be observed that rules of 
natural justice require that a party should have the opportunity of adducing all relevant evidence 
on'tvhich he relies, that the evidence of the opponent should be taken -in his presence, and that he 
should be given the opportunity of cross-examining the witnesses examined by that party, and that 
no rhaterials should be relied on against him without his being given an opportunity of explaining 
them. If these rules are satisfied, the enquiry is not open to attack on the grotmd that the procedure 
laid down in the Evidence Act for taking evidence was not strictly followed. Vide the recent decision 
of this Court in JVete Prakash Transport Co. v. Jpew Suwama Transport Co.^, where this question is dis- 
cussed.” 

It is on the observation that “ the evidence of the opponent should be taken in his 
presence ” that the decision of the learned Judges that the evidence of witnesses 
should be recorded in the presence of the person against whom it is to be used is 
based. Read literally the passage quoted above is susceptible of the construction 
which the learned Judges have put on it, but when read in the context of the facts 
stated above, it will be clear that that is not its true import. No question arose there 
as to the propriety of admitting in evidence the statement of a witness recorded 
behind the back of a party. The entire oral evidence in that case was recorded 
before the enquiring officer, and in the presence of the petitioner. So there was 
no question of a contrast between evidence recorded behind a party and admitted 
in evidence against him, and evidence recorded in his presence. What was actually 
under consideration was the procedure to be followed by quasi-judicial bodies in 
holding enquiries, and the decision was that they were not bound to adopt the pro- 
cedure followed in Courts, and that it was only necessary that rules of natural justice 
should be observed. Discussing next what those rules required, it was observed 
that the person against whom a charge is made should know the evidence which 
is given against him, so that he might be in a position to give his explanation. When 
the evidence is oral, normally the examination of the witness will in its entirety, take 
place before the party charged, who will have full opportunity of cross-examining 
him. The position is the same when a witness is called, the statement given pre- 
viously by him behind the back of the party is put to him, and admitted in evidence, 
a copy thereof is given to the party, and he is given an opportunity to cross-examine 
him. To require in that case that the contents of the previous statements should 
be repeated by the witness word by word, and sentence by sentence, is to insist on 
bare technicalities, and rules of natural justice are matters not of form but of sub- 
stance. In our opinion they are sufficiently complied with when previous state- 
ments given by witnesses are read over to them, marked on their admission, copies 
thereof given to the person charged, and he is given an opportunity to cross-examine- 
them. 

This question came up for consideration by this Court more recently in Phulbari 
Tea Estate v. Its Workmen?. There the facts were that one of the workmen, B. N. 
Das was dismissed by the management as the result of an enquiry into a charge of 
theft. The Industrial Tribunal set aside this order on the ground that there had 
been' no proper enquiry. What had happened was that the management had first 
made an inv^tigation, and taken statements of witnesses, and at the re^lar enquiry 
these statements were brought on record but they were not put to the witnesses, who 
were present, nor had copies thereof been given to the workman. The question 
was whether the enquiry was in accordance with rules of natural justice. In 
answering it in the negative, Wanchoo, J., speaking for the Court, observed that 
the admission in evidence of the prior statements under the circumstances stated 
above was not in consonance with the principles of natural justice laid down in The 
Union ’of India v. T. R. Verma^. This decision is clearly of no assistance to the res- 
pondent. 

Reliance was also placed on the following observations by Chagla, C.J., in 
the State of Bombay v. Gajanan Mahadev'^z 
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“.Even assuming that a statement of such a- witness. is furnished to. the Government servant, 
it is a sound rule that Courts of law follow and which even doniestic tribunals shouldjifollow that all ■ 
evidence must be given in the presence of an accused person and in the presence of a person against, 
whom action is proposed to be taken. It is one thing to make a statement behind the back of a person j 
it is entirely a different thing to make a statement in front of the Court or a domestic tribimal and in 
the presence of a person against whom you are going to make serious charges.” 

But in our opinion, the purpose of an examination in the presence of a party, 
against whom an enquiry is made, is sufficiently achieved, when a witness who has . 
given a prior statement is recalled, that statement is put to him, and made known 
to the opposite party, and the witness is tendered for cross-examination by that 
party. In this view we must hold that the order dated 5th July, 1956 is not liable 
to be set aside on the ground that the procedure followed at the inquiry by the 
Deputy Superintendent of Police was in violation of the rules of natural justice. It 
is hardly necessary to add that clause (8) of section 545 of the Bombay - Police 
Manual cannot be held to be bad as contravening the rules of natural justice. 

This finding however does not dispose of the entire matter. It is the conten- 
tion of the respondent that the Deputy Inspector-General of Police was not entitled 
in revision to enhance the punishment and this question has not been decided by 
the learned Judges. It is therefore necessry to remand this case for hearing on 
this and all other issues which might arise for decision. We accordingly set aside 
the order in appeal and remand the case for hearing on the., other points in this 
case. Costs of this appeal will abide the result of the hearing in. the Court below. 

Case remanded. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, A. K. Sarkar, and K. N. Wanchoo, JJ. 
InderLal .. Appellant* 

V. 

Lai Singh and others . . Respondents. 

Representation of the People Act {XLIII of I 950 > >23 if)— Corrupt practice under— Gist of. 

To constitute a corrupt practice under section 123 (4) of the Representation of the People Act 
(XLIII of 1951) the publication in question must be by a candidate or his agent or by any other person • 
the said publication should be in regard to a statement of fact which is false and which he either believes 
to be false or does not believe to be true and it must have relation to the personal character or conduct 
of the candidate and it should be a statement reasonably calculated to prejudice the piosoect 
of that candidate’s election. In the instant case the statement made in the pamphlet amounts to an 
allegation that respondent No. 2 was offering bribe in securing votes and it is idle to contend tlmt • 
it does not affect the personal character of that candidate. ° 

Appeal by Special Leave from the Judgment and -Order dated the ■’nd 
August, i960, of the Rajasthan High Court in D.B. Civil Miscellaneous (ElectronI ' 
Appeal No. i of i960. ' ■' 

G. S. Pathak and A. V. Viswanatha Saslri, Senior Advocates (S. jV. Andley-.. 
and P. L. Vohra, Advocates of M/j. Rajinder Marain & Co., with them) for' Abofei-' ' 
lant. ' ■ . 

G. C. Mathur, Advocate {amicus curiae) for Respondent No. 1. 

The Judgment of the Court was delivered by 

Gajendragadkar, J.— This appeal by Special Leave arises out of an election peti- 
tion filed by the appellant challenging the validity of the election of respondent 
No. 1, Lai Singh on several groxmds. The appellant is an elector in the Chittorgarh 
Constituency and the election which led to the present petition was held in March, 
1957 for tlie Rajasthan Legislative Assembly from the said constituency. As a 
result of the election, respondent No. 1 was declared to have been duly elected on 


* G.A. No. 280 of 1961. 


8th February, 1962. 


‘ II] iNDER- tAL LAL SINGH {Gajendtagddkar, J.). 109 

March 11, 1957. He secured 7,272 votes whereas respondent No.. 2 Laxinan 
Singh son of Maharawal Sir Bijey Singh secured 7,261 votes and respondent No. 3 
Ghhogalal secured 569 votes. The appellant’s case was ‘that respondent No. I’s 
election was invalid inasmuch as he had practised corrupt practices at the said 
election. According to the appellant, respondent No. 1 procured or abetted or 
attempted to procure either by himself or by his agents or by other persons with 
his connivanee or that of his agents the reception of invalid votes and as a result of 
■ the said votes, the result of the Election had been materially affected. The appellant 
stated in detail the manner in which the said invalid votes had been procured. :The 
appellant further pleaded that respondent No. I, his agents and other persons 
with the connivance of respondent No. 1 or that of his agents published such state- 
ments of facts (Exhibits 3 and 6) which were false and which they either believed to 
be false or did not believe to be true, in relation to the personal character or conduct 
of respondent No. 2 which were likely to prejudice the prospects of respondent No. 2 
at the election. It is on these two grounds that the appellant claimed a declara- 
tion that the election of respondent No. 1 was invalid. He also claimed that 
respondent No. 2 should be declared to have been validly elected. 

Respondent No. 2 filed his written statement supporting the petition but he 
did not appear before the Tribunal at the hearing. Respondent No. 3 did not 
appear at all, while respondent No. 1 denied all the allegations made by the appellant 
and contended that the election petition filed by the appellant should be dismissed. 

On the pleadings of the parties, the Election Tribunal framed as many as 26 
issues. In substance, it held that the several allegations made by the appellant 
in respect of the receipt of invalid votes had not been proved and so the first ground 
on which respondent No. I’s election was challenged by the appellant, could not 
succeed. In regard to the second ground on which respondent No. I’s election was 
challenged by the appellant, the Tribunal held that Exhibit 3 had been published 
by the agent of respondent No. 1 but not with his express consent and in regard 
to Exhibit 6, the Tribunal was not satisfied that it had been published by respon- 
dent No. Ts agent. That is how even the second ground made by the appellant 
disputing the validity of respondent No. Ts election did not succeed. In the result 
the election petition was dismissed. 

Against the said decision, the appellant preferred an appeal in the Rajasthan 
High Court. The High Court confirmed the finding of the Tribunal on the’ first 
point in regard to the receipt of invalid votes. It is true that the High Court was 
not satisfied with the approach adopted by the Tribunal in dealing with this part 
of the case and it thought that some of the reasons given by the Tribunal in support 
of its conclusions were not satisfactory. Even so, the High Court felt that the final 
conclusion of the Tribunal was, on the whole, correct and need not be reversed. 
Thus, both the Tribunal and the High Court have recorded findings against the 
appellant on the first part of his case. 

In regard to the second contention raised by the appellant, the High Court has 
accepted the finding of the Tribunal about the publication of Exhibit 3. In regard 
to the other document Exhibit 6, the High Court has reversed the conclusion of the 
Tribunal and held that the said document had been published for the benefit of 
respondent No. 1 and differing from the view taken by the Tribunal, the High Court 
has held that the publication of both the pamphlets^ was with the consent of res- 
pondent No. 1 and so was outside the purview of section 100 (2) of the Representa- 
tion of the People Act 1951 (XLlHof 1951) (hereinafter called the Act). Having 
thus found that the two pamphlets had been published by the agent of respondent 
No. 1 and with his consent, the High Court proceeded to examine the question as 
to whether the material allegations made against respondent No. 2 by the said pam- 
phlets were true or false. The High Court held that the said material allegations 
were false and it came to the conclusion that they were calculated to affect prejudiT 
cially the prospects of the election of respondent No. 2. The High Court was, how- 
ever, not satisfied that the said allegations had relation to the personal character 
or conduct of respondenfNo. 2 and so it held that the corrupt practice alleged by 
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the appellant against respondent No. 2 on the strength of the said two pamphlets 
. under section 123 .(4) of the Act had not been proved. The result was that though 
the High Court differed from the Election Tribunal in regard to some'of the findings 
recorded by the Tribunal on the second ground, its ultimate conclusion was the 
same as that of, the Tribunal. . The appeal preferred by the appellant w^ 
accordingly dismissed. It is against this order that the appellant ha.s;come to this 
Court by Special Leave. 

In this appeal, the only question which we are called upon to consider is whetlier 
the two pamphlete justify the contention of the appellant' that respondent No. i 
has committed a corrupt practice under section 123 (4).^ The question as to 
whether, respondent No. Ts election has been materially assisted by the receipt of 
invalid votes, is concluded by concurrent finding of fact recorded against the 
appellant and so we have not allowed Mr. Sastri to dispute the correctness of that 
finding. 

Before dealing with the short pointraised for our decision under section 123 (4) 
of the Act, it is necessary to set out the material portion of the pamphlets on which 
the appellant’s case of corrupt practice is based. The relevant jjortion in the 
pamphlet Exhibit 3 to which objection is taken by the appellant reads thus : — 
“ (i) Enemy of Democracy ? 

(а) Agent of the foreigners strangling the freedom of Bharat ? 

(3) Supporter and collaborator of the conspiracy of Pakistani attack on Bharat ? 

( 4 ) Bringer of tyrannical rule of Rajas in Rajasthan ? 

( 5 ) Destroyer of Hindu Muslim unity by raising the slogan of Ram Rajya ? 

( б ) Purchaser of the opponents of the Congress by means of money ? 

P. Maharawal of Dungaipur, Shri Laxman Singh, who was defeated in the last election by 
thousands of votes, has come to mislead the people of Chittor, has come to push back the backward 
district of Chittor by too years, has come to destroy the peace and tranquility of Chittor under cover 
of communal organisation, has come to provide means to the public to spend their hard earned money 
on drinking orgies, has come to intensify again the tyranny of Raja Maharajas in Rajasthan, has 
come to make a gift of Kashmir to the aggressor Pakistan, has come to enslave India again by colla- 
borating with Pakistan and Pakistan’s friends. He is a friend of Raja Maharajas and an enemy of 
cultivators and labourers. He wants to grant land to Bhoostvamis and thereby oust the cultivators 
and wants to establish once more his pageant by exploitation of the hard labour of cidtivators.” 

The other pamphlet contains substantially the same portion and so it need not be 
reproduced. 

, It is urged for the appellant that in describing respondent No, 2 as the agent 
of foreigners strangling the freedom of Bharat, the personal character of respondent 
No. 2 has been falsely and adversely criticised The same comment is made in 
respect , of the description of respondent No. 2 as the supporter and collaborator 
of the conspiracy of Pakistani attack on Bharat and in support of this argument, 
reliance, has been placed on the further statement in the pamphlet that respondent 
No. 2 had come to make a gift of Kashmir to the aggressor Pakistan and had come 
to enslave India by collaborating with Pakistan and Pakistan’s friends. It is also 
argued that describing respondent No. 2 as the purchaser of the opponents of the 
Congress by means of money, attracts the provisions of section 1 23 (4) . It is mainly 
on these three allegations in the pamphlet that the case of the appellant rests arid 
the argument is that by making these allegations, the private character of respondent 
No. 2 has been falsely villified and that the said vilification was reasonably calculated 
to prejudice the prospects of his election. 

On the other hand, for respondent No, 1 Mr. Mathur who appeared amicus 
iuriae at our request has contended that all the three allegations, though false, cannot 
be said to touch or affect the private character of respondent No. 2. He has argued 
that in dealing with section 123 (4), it isnecessa^ to make a distinction between 
the personal or pirivate character or conduct of a candidate and his public or political 
•character. Mr, Mathur’s contention is that though the criticism made against 
respondent No. 2 by the imputed pamphlet rnay be extravagant,' unreasonable, 
and fake, it is nevertheless, criticism made against hiiri in his public and political 
character and as such, section 123 (4) cannot be invoked. 
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It isj therefore, necessary to determine the true scope and effect of the relevant 
provision in section 123 (4). Section 123 deals with corrupt practices and amongst 
them, is the corrupt practice specified by sub-section (4). That sub-section reads 
thus : — 

The publication by a candidate or his agent or by any other person, of any statement of fact 
'Which is false, and which he either believes to be false or does not believe to be true, in relation to 
■the personal character or conduct of any candidate, or in relation to the candidature, or wthdrarval 

• or retirement from contest, of any candidate, being a statement reasonably calculated to prejudice 
the prospects of that candidate’s election.” 

Jt would thus be seen that the publication in question must be by a candidate 
•or his agent or by any other person ; the said publication should be in regard to a 
^statement of fact which is false and which he either believes to be false or .does 
not believe to be true i that it must have relation to tlie personal character , or 
•conduct of the candidate, or should have relation to the candidature, withdrawal 
-or retirement from contest of any candidate and that it should be a statement rea- 
•sonably calculated to prejudice the prospects of that candidate’s election. All 
the requirements of this s.ub-section, except one, are held to have been satisfied by 
the High Court. The only requirement of the sub-section which has not been 
.satisfied according to the High Court is that the statement has no relation to the 
personal character or conduct of respondent No. 2. Mr. Sastri contends that this 
dinding of the High Court is erroneous in law. 

It would be noticed that in prescribing the requirement that the false statement 
^should have relation to the personal character of the candidate, a distinction is 
-intended to be drawn between the personal character of the candidate and his 
public or political character. The provision postulates that if a false statement 
is made in regard to the public or political character of the candidate, it would 
not constitute a corrupt practice even if it is likely to prejudice the prospects of that 
■candidate’s election. This assumption is presumably based on the theory that the 
electorate being politically educated and mature, would not be deceived by a false 
eriticisrh against the public or political character of any candidate. The public 
.and political character of a candidate is open to public view and public criticism 
and even if any false statements are made about the political views of a candidate 
■or his public conduct or character, the electorate would be able to judge the allega- 
tions on the merits and may not be misled by any false allegations in that behalf. 
It is on this theory that false statements of fact affecting the public or political charac- 
ter of a candidate are not brought within the mischief of section 123 (4), In order 
that the elections should be free, it is necessary that the electorate should be educated 
nn political issues in a fearless manner and so, the Legislature thought that full 
and ample scope should be left for free and fearless criticism by candidates against 
the public and political character of their opponents. 

But the position with regard to the private or personal character of the candidate 
ds very different. Circulation of false statements about the private or personal 
.•character of the candidate during the period preceding elections is likely to Avork 
against the freedom of election itself inasmuch as tlie effect created by false state- 
ments cannot be met by denials in proper time and so the constimency has to be 
protected against the circulation of such false statements which are likely to 
affect the voting of the electors. That is why it is for the protection of the consti- 
tuency against acts which would be fatal to the freedom of election that the statute 
provides for the inclusion of the circulation of false statements concerning the private 

• character of a candidate amongst corrupt practices. Dissemination of false state- 
ments about the personal character of a candidate thus constitutes a corrupt practice. 

Though it is clear that the statute wants to make a broad distinction between 
public and political character on the one hand and private character on the other, 

It is obvious that a sharp and clear-cut dividing line cannot be drawn to distinguish 
"the one from the other. In discussing the distinction between the private character 
and the public character, sometimes reference is made to the “ man beneath the 
politician” and it is said that if a statement, of fact affects the man beneath the politi- 
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jcian. it ,toucIies .;priVate chractbr and' if it - affects the politician,- xtdoes not touch hia 
private; character.- . There may be some falsfe^statements of fact which clearly anect 
the-private. character of the candidate. ■ If/ for instance, it is said that the candidate 
is a cheat or murderer there can be no doubt that the statement is in regard: to his- 
pri-vate character and conduct and so, if the statement is shown -to be false, it would. 
■undoubti^ly be a corrupt practice. Similarly, if the economic policy of the party 
■to which the candidate belongs or its political idealogy is falsely criticised and in. 
strong words it is suggested that the said policy arid idealogy would cause the ruin, 
of the country, that clearly would be criticism, though false, against the public 
■character of the candidate and his political party and as such, it would be outside 
the purview of the statute. ‘ But there may be cases on the borderline where the: 
false statement may affect both the politician and the man beneath the politician 
and it is precisely in dealing with cases on the border-line that difficulties are ex- 
perienced in determining whether the impugned false statement constitutes a_ 
courrpt practice or not. If, for instance, it is said that in his public life, the candi- 
date has utilised -his position for the selfish purpose of securing jobs for his relations,, 
it may be argued that.it is criticism against the candidate in his public character 
and it may also be suggested that it nevertheless affects his private character. There- 
fore, it is clear that in dealing with corrupt practices alleged under section 123 (4) 
where we are concerned -with border-line cases, we will have to draw a working- 
line to distinguish private character from public character and it may also have to. 
be borne in mind that in some cases, the false statement may affect both the private- 
and the public character as well. 


In the present case, we are satisfied that the allegation made in the pamphlet; 
that respondent No. 2 is a purchaser of the opponents of the Congress by means 
of money clearly attracts the provisions of section 123 (4). In plain terms, the; 
statement amounts to an allegation that respondent No. 2 buys by offering bribes, 
the votes of the opponents of the Congress. Bribery is itself a corrupt practice- 
and if it is said against a candidate that he practises the corrupt practice of buying' 
the votes of the opponents of the Congress by means of bribery, that clearly and, 
unequivocally affects his private character. Offering a bribe in an election in- 
troduces an element of moral turpitude and it cannot be denied that a person who 
offers bribe loses reputation as an individual in the eyes of the public. The state- 
ment alleges that the bribes are offered by respondent No, 2 for the purpose of 
-election and in that sense it may be that it is his public character which is falsely 
criticised. - But, in our opinion, it would be idle to contend that it is a false statement 
only against the public character of respondent No. 2. Having regard to the 
moral turpitude involved in the offering of the bribe, the statement in question, 
■undoubtedly affects his private character as well. Unfortunately, in dealing with, 
this point, the High Court does not appear to have considered this statenmnt at. 
all. _ It has dealt with this problem in very general terms. It has observed that 
the impugned statements all refer to the hfaharawal as one of those various persons 
of his class who as a body appear to be responsible in the opinion of the wrher for 
the political mischiefs referred to in the statements, and that a general reading of 
the document shows that the attack upon him is a part of a bigger organisation b-" 
of individuals who do not appear to be as the writer thinks, well inclined towards^ 
.the progress of the country. It is perfectly true that in dealing with the contention 
that the false statement contained in the pamphlet amounts to a corrupt practice 
under section 123 (4), it is necessary to read the document as a whole b&>re deter- 
mining the effect of any particular objectionable statement. But reading the docu- 
ment as a whole, we see no justification whatever for the view expressed by the High 
Court that the criticism made in the document is directed against a body of persons- 
and- not against respondent No. 2 himself. The failure of the High Court to deal 
.with the several specific statements on which the argument of the appellant is based, 

: has introduced a serious mfirniity in its final conclusion. If only the High Court’, 
had considered the allegation that respondent No. 2 was the purchaser of opponents, 
of the Congress by means of money, we are inclined to think that the High Court 
-would not have brushed aside the appellant’s case with, the general observations; 
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which it has made in its judgment. We are, therefore, satisfied that ’tlie appellant 
is right in contending that the false statement of fact to which we have just referred 
constitutes a corrupt practice under section 123 (4) of the Act. In that view of 
the matter, it is unnecessary to consider whether the other impugned statements 
of fact also attract the provisions of section 123 (4). ' ' ' 

In the result, we must reverse'the finding of the High Court that publication. 
of the impugned pamphlets does not constitute a corrupt practice xmder section 
123 (4). The result of this conclusion inevitably is that' the election of respondent: 
No. . 1 must be declared to be invalid because there is no doubt that the corrupt 
■practice proved in this case falls under section 101 (b) and is- outside the purview 
of section 100 (2). • 

That takes us to the question as to whether respondent No. 2 can be declared, 
to have been validly elected at the election in question.. This question will have 
to be decided in the light of provisions of section 101 {b) of the Act. The said 
section provides, inter alia, that 

“ if any person who has lodged a petition has, in addition to calling in question the election oF 
the returned candidate, claimed a declaration that any other candidate has been duly elected and 
the Tribunal is of opinion that but for the votes obtained, by such returned candidate by corrupt 
practices such other candidate would have obtained a majority of the valid votes, the Tribunal shalL 
after declaring the election of the returned candidate to be void declare such other candidate to have 
been duly elected.” 

This question has not been considered by the High Court and it cannot be decided, 
unless the relevant facts are examined on the merits and that normally would mean. 
our remanding the case to the High Court for the decision of the point in accordance 
with law. We do not, however, propose to adopt such a course in view of the fact, 
that it would be futile to give any further lease of life to this petition. The election 
which is challenged took place in 1957 and in fact we are now on the verge of fresh 
elections which would take place this month. That is why we think it would serve 
no purpose in sending the matter back for the decision of the question as to 
whether on the evidence adduced in the case, respondent No. 2 can be declared to 
have been validly elected. 

The result is, the appeal is allowed and the election of respondent No. I is- 
set aside. Since respondent No. 1 did not appear, there would be no order as to- 
costs. 

K.L.B. Appeals allowed.. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. K. Das, M. Hidayatullah and J. C. Shah, JJ. 

Nedunuri Kameswaramma . . Appellant'^ 

V. 

Sampati Subba Rao ■ • Respondent. 

Practice — Absence of specific issue— If ground for dismissal of suit. 

Madras Proprietary Estates’ Village Services Act {11 of 1894), section — Scope — Resumption oyKarni- 
kam service inam by Zemindar — Effect. 

Though no doubt, no issue was framed, and the one, which was framed, could have been more- 
elaborate, since the parties went to trial fully knowing the rival case and led all the evidence not only 
in support of their contentions but in refutation of those of the other side, it cannot be said that the 
absence of an issue was fatal to the case, or that there was that mis-trial which vitiates proceedings.. 

The gist of section 17 of Madras Act II of 1894 was that lands granted for the remuneration 
of the Aamam were to be resumed by the State if granted by the State and by the proprietor, if granted 
by the proprietor. 

On an a alysis of the documents it was held that the suit lands were Kamikam service inam and 
resumed by the Zamindar as such and became jeroyti land after resumption of the Kamikam service- 
inam. , 

* G.A. No. 323 of tgSo, ^ 7 ^^ April, igSa. 
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. : Appeal by Special Leave from the Judgment and Decree dated the 4th Sep- 

tember, 1958, of the Andhra Pradesh High Court in Second Appeal No. odd ot 1955. 

A. Ranganadharri Chetty, Senior Advocate (A. V. Rangatn and T. Satyanarayana, 
Advocates, with him), for Appellant.^ 

. K. Bhimasankaram, Senior Advocate (T. V. R. Tatachari, Advocate, with him), 
for Respondent. . , 

The judgment of the Court was delivered by 

Hidayaiullah, J. — ^This is an appeal with Special Leave against a judgment in 
Second Appeal of the High Court of Andhra Pradesh, by which a suit filed by the 
appellant was ordered to be dismissed, thus reversing the judgments and decrees 
of the t%vo- Courts below. 

The suit was simple, but as it went on from appeal to appeal, it has widened 
out. It was filed by the appellant for ejectment of the respondent from-4' 80 acres 
of jeroyti land bearing R. S. No. 1 86/1-2 in Nedunuru Village and for mesne profits. 
The suit was based on a kadapa executed by the respondent agreeing to pay an annual 
rent of 58 bags of paddy and a sum of Rs. 38 towards /AirziJfl and cesses, the appellant 
undertaking to pay the Jfirqvh tax. The respondent agreed to vacate the land peace- 
fully at the end of the year of tenancy. This kadapa is Exhibit A-1 dated 4th April, 
1951. Similarly, yearly kadapas were executed in earlier years, and some of them 
executed between 1931 and 1948 were also produced in the case. 

The respondent, however, raised many pleas. He denied that the land was jeroyti 
land, and alleged that it was part of a DAonwi/ainam land bearing R. S, No. 186/1-2, 
that the inam was granted to tlie appellant’s predecessors more than 100 years 
ago, that the respondent’s ancestors were ryots of that land from the very beginning, 
though muchalikas were taken from them every year and were executed by him and 
also his predecessors out of ignorance and under threats. The respondent claimed 
the kudiwaram rights for himself and averred that the appellant had only the melwaram 
rights which she lost, as they became vested in the Government after the Estates 
Abolition Act. He, therefore, contended that the appellant was now entitled only 
to a right to compensation, but had no right to the kudiwaram or the right to bring 
the present suit. The respondent also alleged that the appellant’s husband who was 
a karnam had himself made entries in the Adangal accounts which he maintained, 
showing the suit land as Dharmila inam. 

The appellant did not seek permission of the Court to file a rejoinder to the 
pleas of the respondent, but must be taken to have denied them. It appears that 
in the trial her stand was that this was not a Sarvadumbala inam but a Karnikam 
service inam, i.e., an inam in lieu of wages for village service, which was resumed 
by the Zamindar of Pithapuram, who granted a jeroyti patta (Exhibit A-5) of 1st 
September, 1925 to Vakkalanka Venkatasubbarayudu, the predecessor of the 
appellant. The question which was thus tried by the District Munsif, Amalapuram, 
embraced an issue as to whether the suit land was a Dumbala Dharmila inam before 
1925 and had continued till the Estates Abolition Act was passed and enforced, or 
whether it was a Karnikam service inam granted by the Zamindar of Pithapuram, 
who could and did resume it in 1925 recanting the land to Vakkalanka Venkata- 
subbarayudu. It is clear that if the suit land was a Dharmila Dumbala inam, the 
appellant would have had only melwaram rights, which she must be deemed to have 
lost under the Estates Abolition Act, and consequently the respondent would now be 
considered to have become a ryot. If the suit land was a Karnikam service inam, then 
the resumption by the Zamindar of Pithapuram in 1925 would be valid and the 
re-grant to Venkatasubbarayudu would make him a tenant and the respondent, 
a sub-tenant liable to ejectment according to the terms of the kadapa executed by 
him. Unfortunately, by reason of the fact that the pleas on the subject of Dharmila 
mam were exclusively raised in the written statement, which pleas were not traversed 
by the appellant, the issue framed was : 

mainta^aUe ^ DAsml/a iaam, and if so, whether the suit in ejectment is 
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"The issues whether the' land - was a Kamikam service inam and whether there 
•was a valid resumption and- a valid re-grant, were ■ not -framed. Before the Dis- 
-trict.Munsif, Amalapuram, however, parties led titeir evidence on the issue, as if it 
embraced all the other issues not specifically framed. Twice the case was re-dpened 
ito give the respondent a chance to lead more evidence, though even so late as that, 
.no attempt was made to get the issue modified or the proper pleadings to be made. 
After the District Munsif decreed the suit, aground was raised before the Subordinate 
Judge, Amalapuram in appeal that the respondent had- been prejudiced, because 
the decision was given without any plea or issue that this was a. Kamikam service 
inam, which decision lay at the root of the decree. The learned Subordinate Judge 
in the appeal before him held that the absence of the issue regarding the Kamikam 
.iservice inam. had not prejudiced the respondent, who had himself set up a case 
■of Dharmila inam and had also met the case of a Kamikam service inam and had 
.■filed documents and led evidence in refutation of the other case. He upheld the 
■decision of the District Munsif that this was a Kamikam service inam, and confirmed 
‘the decree passed by him. On Second Appeal, the learned single Judge in the judg- 
nnent under appeal held that the suit deserved to be dismissed on the short ground 
•that the decision of the two Courts below proceeded on a matter not pleaded or 
Taised as an issue. He, however, went on to consider whether the land in ques- 
tion was a Sarvadumbala Dharmila inam or a Kamikam service inam, and came to 
'the conclusion that the two Courts below were wrong in holding that it was a 
Kamikam service inam. He, therefore, allowed the appeal, and ordered the dis- 
.•missal of the suit. 

In this appeal with Special Leave, only two questions arise, and they are 
{a) whether the suit should be dismissed on the ground of want of proper pleas by the 
.appellant in answer to the written statement, and {b) whether the decision that 
.this was not a Kamikam service inam is proper in the circumstances of this case. 

On the first point, we do not see how the suit could be ordered to be dismissed, 
'for, on the facts of the case, a remit was clearly indicated. The appellant had 
nlready pleaded that this "was jerojti land, in which a patta in favour of her predecessors 
■existed, and had based the suit on a kadapa, which showed a sub-tenancy. It was 
the respondent who had pleaded that this was a Dharmila inam and not jerqyti land, 
.and that he was in possession of the kudiwaram rights through his predecessors for 
•over a hundred years, and had become an occupancy tenant. Though the 
appellant had not mentioned a Kamikam service inam, parties well understood 
that the two cases opposed to each other were of Dharmila Sarvadumbala inam 
as against a Kamikam service inam. The evidence which has been led in the case 
clearly showed that the respondent attempted to prove that this was a Dharmila 
Inam and to refute that this was a Kamikam service inam. No doubt, no issue 
was framed, and the one, which was framed, could have been more elaborate ; 
but since the parties went to trial fully knowing the rival case and led all the 
evidence not only in support of their contentions but in refutation of those of 
the other side, it cannot be said that the absence of an issue was fatal to the 
ease, or that there was that mis-trial which vitiates proceedings. We are, there- 
fore, of opinion that the suit could not be dismissed on this narrow ground, and also 
that there is no need for a remit, as the evidence which has been led in the case is 
:sufficient to reach the right conclusion. Neither party claimed before us that it 
had any further evidence to offer. We, therefore, proceed to consider the central 
point in the case, to which we have amply referred already. 

The appellant examined four witnesses and the respondent, seven in support 
■of their respective cases. The High Court and the two Courts below did not rely 
upon the oral testimony at all. In view of this, it is not necessary to refer to the 
•evidence of these witnesses, except where the proof of a document is to be consi- 
•dered. The decision in this case, therefore, depends upon the documents produced 
Toy the two parties in proof of their own contentions. These documents i stand 
•divided into two kinds : {a) those in which the inam is described as Dharmila inam 
•and (i) those in which it is described as Kamikam service inam. Some of these 
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documents do not appear to have been' properly proved; ' There are,' besides, maih^ 
documents which, were filed in the case but which are-' difficult to cdnnect with the- 
land in dispute. The last category will' obviously have to be excluded from con- 
sideration. The most important document, of course, is xh.& jeroyii (Exhibit 
A-5) granted by the Zamindar of Pithapuram on 1st September, 1925, because if 
the land was held for Karnikam service from the Zamindar, then it is admitted that 
it could be validly resumed and re-granted by the Zamindar. The attempt of the 
respondent, therefore, which succeeded before the High Court but which had. 
failed before the two Courts below was to show that the land was a Sarvadumbald 
inam, which could neither be . resumed by the Zamindar of Pithapuram nor 
re-granted by him. 

The learned single Judge in the High Court treated the finding, that prior to- 
1925 what existed was a Karnikam service inam, as a finding of law open to him to- 
consider in Second Appeal. After a painstaking examination of the documents filed, 
by the parties, he came to the conclusion that there was no such thing as a Dharmila' 
Karnikam service inam. He held that the Zamindar had no power to resume this, 
land under the Second Proviso to section 1 7 of the Madras Proprietary Estates’' 
Village Services Act, 1894 (II of 1894) or to re-grant it on jcroyii paita. In this 
appeal, it is argued, at the outset, that the learned single Judge, in substance, 
reversed a finding of fact and that he was not entitled to do so under section 100' 
of the Code of Civil Procedure. 

A construction of documents (unless they are documents of title) produced, 
by the parties to prove a question of fact does not involve an issue of law, unless, 
it can be shown that the material evidence contained in them was misunderstood 
by the Court of fact. The documents in this case, which have been the subject 
of three separate considerations, were the Land Registers, the Amarkam, and. 
Bhooband Accounts and the Adangal Registers, together with certain documents 
derived from the Zamindari records. None of these documents can be correctly 
described as a document of title, whatever its evidentiary value otherwise. We- 
do not, however, wish to rest our decision on this narrow ground even if right,, 
because the legal inference from the proved facts may still raise a question of law. 

Before we examine for ourselves the various documents in the record of the: 
case, we wish to determine tfie exact point which the evidence has been held to- 
establish. The term “ Dharmila ” is not a term of art, but is a convenient expression, 
to describe those inams which are post-settlement as distinguished from those that 
are pre-settlement. Under section 11 of Ae Estates (Abolition and Conversion, 
into Ryotwari) Act, 1948 (XXVI of 1948), every ryot in an estate shall, with effect, 
on and from the notified date, be entitled to a ryotwari patia in respect of all ryoti. 
lands. The Act abolishes all rights and interests in an estate belonging to any 
landholder, and the -word “ estate ” includes an inam estate within the meaning 
of section 3 (2) {d) of the Estates Land Act. Another consequence of the notification, 
is to extinguish the relationship of the landholder and ryot from the notified date. ^ 
To avoid the consequences of the Estates (AboUtion and Conversion into Ryotwari) 
Act, both sides claim the benefit of section 1 1 of that Act, the appellant claiming- 
occupancy right on the strength of ih^patta read with the provisions of the Madras. 
Estates Land Act as amended in 1936, and the respondent, on the strength of the 
averment that the appellant and her predecessors held an inam estate having only 
the melwaram rights, which got extinguished. Whether the one or the other is 
right, therefore, depends upon whether the appellant held an inam or was merely 
a pattadar and thus an occupancy tenant now entitled to be a ryot, and the respon- 
dent was merely a sub-tenant. It is from this point of view that the evidence of 
documents in this case should be viewed. , . 

Before considering this evidence, it is necessary to refer to the provisions of 
three statutes, which will clear the ground for our findings. The Madras Permanent 
Settlement Regulation of 1802 (Madras Regulation XXV of 1802) was passed to 
fix for ever a moderate assessment of public revenue not liable to'be increased under 

?inv r* tn .xT.. .... — * T- j. 
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soil. Under that Settlement, instruments fixing the demand were'to be delivered 
to the proprietors, and they, in their turn, were to execute Kahuliyats accepting the, 
assessment. Where a part of the Zamindari, etc., was sold either in invitum or 
Say private negotiation, the assessment on the separated lands bore the same propor- 
tion to the actual value of the separated portion, as the total permanent jama 
‘on the Zamindari bore to the actual value of the whole Zamindari. The Zamindars 
-were required to furnish true accounts for this purpose.. Section II of the Regula- 
tion provided that the Zamindars or landholders should support the regular and- 
.established number of karnams in the several villages of their respective Zamindaries. 
These karnams were to obey all legal orders, but were removable only by a sentence 
•of a Court of Judicature. Simultaneously, the Madras Karnams Regulation 
'of 1802 (Madras Regulation XXIX of 1802) was passed to provide for the efficient 
establishment of the office of a karnam, so that authentic information and accounts 
might be had. This Regulation provided for the establishment of a karnam for each 
•village if the revenue was 400 pagodas or more, but it was possible for a karnam to be 
.appointed for two or more villages where the revenue was less. The office was 
hereditary except for proved incapacity of the successor. Lists of karnams and of 
■villages under each had to be deposited in the Collectorate. Elaborate provisions 
•were made for the duties of the karnams, the accounts and registers they had to 
maintain, to the accuracy of which the karnams were compelled to swear. 

In 1894, the Madras Proprietary Estates’ Village Services Act, 1894 (II of 
1894) was passed to make better provisions for the appointment and remuneration 
■of the karnams among other matters. The Act was extended to certain classes of 
"village officers by whatever designation known locally — viz., 

(1) Village Accountants. 

(2) Heads of Villages. 

(3) Village watchmen or police officers. 

•On the extension of the Act or any portion thereof to the office of a village-accoun- 
tant in any estate, section 11 of Regulation XXV of 1802 and Madras Regulation 
XXIX of 1802 were to cease to be in force. “ Estate ” was defined to include any 
permanently settled estate or any portion of permanently settled estate separately 
registered or any inam village or any portion consisting of one or more villages 
■of any of the estates specified earlier held on a permanent under-tenure. “ Village- 
office ” was defined to mean in respect of any estate, an office in such estate to 
which the Act or any portion thereof was extended and “ Village-officer ” meant 
.a person holding or discharging the duties of such office. Chapter III of the Act 
then provided for the imposition of a village service cess, its amount on apportion- 
ment and the method and incidents of its levy. This was to provide funds for 
qjayment of remuneration to the village servants, who, prior to the Act, were often 
xemunerated by grant of lands. Section 17 then provided : 

“ 17. If the remuneration of a village-office consists in whole or in part of lands, or assignments 
■of revenue payable in respect of lands, granted or continued in respect of or annexed to such village- 
office by the State, the State Glovemment may enfranchise the said lands from the condition of service 
"by the imposition of quit-rent under the rules for the time being in force in respect of the enfranchise- 
ment of village-service-inams in villages not permanently settled or under such rules as the 'State 
•Government may lay down in this behalf ; such enfranchisement shall take effect from such date 
as the State Government may notify : 

Provided that the said enfranchisement shall be applicable to all lands or assignments as afore-’ 
said even though, at the time this Act comes into force they may not be devoted to the purpose for 
-which they were originally granted ; and provided further, that any lands or emoluments derived 
from lands which may have been granted by the proprietor for the remuneration of village-service 
nnd which are still so held or enjoyed may be resumed by the grantor or his representative.” 

The section dealt with the enfranchisement of two kinds of lands : (a) lands 
granted by the State to be enfranchised by the State, and (6) lands granted by the 
proprietor to be enfranchised by the proprietor. Previously, in fixing the peishkush 
of the Zamindar, due regard was given to the expenses of the office of a karnam, 
and they were excluded from the assets of the Zamindari.- An adjustment of the 
peishkush v/as allowed by the Act. 
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• . From the above, it will be seen that after the passing of Act (II of 1 894) , the 
karnams were to be paid in cash and the. Act enabled the enfranchisement of lands- 
granted on favourable -terms to the karnams. The lands granted by the State were 
to be enfranchised by the State and those granted by the Zamindar by the Zamindar. 
The learned single Judge was of the view that the lands granted or held by way of 
remuneration for the performance of the village-office such as that of a karnam- 
could only be enfranchised by the State Government and not by the Zamindar,. 
who had nothing to do with such lands. The action of the Zamindar in this_ case- 
in 1925 to resume the lands and to re-grant them hy a. jeorqyti patta was thus said tO' 
be entirely without jurisdiction. It was held that if these lands were originally 
Dharmila inams, they could not be resumed by the Zamindar, nor re-granted, and 
the learned Judge was of the further view that there was no such thing as a karnanv 
service inam. 

The words of section 17 of Act II of 1894 quite clearly show that lands could 
be granted for village service either by the State or by the proprietor. The title- 
of the Act is “ Proprietary Estates’ Village Service ”. The words “ village service 
are used in the Second Proviso to section 17. Much distinction cannot, therefore,, 
be made between village-officers and village servants, as is made in the Madras- 
Hereditary Village-Offices Act, 1895 (III of 1895). We do not think that the. 
Second Proviso is only limited to lands granted by the proprietors to village artisans- 
or village servants such as the astrologers and the purohits. Even in the Hereditary 
Village-Offices Act, the term “ office ” is used not only in the title but in connection-, 
with artisans and village servants. The gist of section 1 7 thus was that lands granted 
for the remuneration of the karnams were to be resumed by the State if granted by 
the State, and by the proprietor, if granted by the proprietor. 

The land in question in this case has not been shown to be granted at any 
time by the State. Resumption by the State under section 17 was thus out dt 
question. The only question is whether it was a Dharmila inam, i.e., a personal 
service inam granted after the settlement or a grant for Karnikam service. That 
the land was held as Karnikam service inam on the date of resumption is amply 
proved by the proceedings themselves. The question is whether it was a Karnikam. 
service inam. On this point, the oral evidence has not been considered, and we- 
have thus only the documents filed by the parties. 

Of these documents, Exhibits B-37 to B-43, which are the Dharmila m.B.va: 
accounts of Nedunuru village for fasli 1290 relating to Palivela Thana need not 
be considered, because it is impossible to connect them with the suit land. Simi- 
larly also, Exhibit A-17 series, the file of assessment receipts showing payment oT 
taxes to Pithapuram Estate, are all after Exhibit A-5, and do not add weight to 
it. They also concern diverse lands, and cannot be said to clinch the issue, Ibdi ibits- 
A-8 to A-11, A- 14 and A- 15 are the previous Kadapas executed in favour of the- 
appellant similar to Exhibit A-1, on which the suit- was based! They are not rele- 
vant to decide the controversy, except in so far as there is an admission by the 
respondent that he has taken these lands on a yearly lease, -Exhibits B-4 to B-12’ 
are the assessment receipts from the jeroyti ryots. They do not mention the suit, 
land, but the name of Vakkalanka Venkatasubbarayudu is mentioned in them. 
They show that Venkatasubbarayudu was paying jeroyti tax to the Estate from • 
1888 to 1901, which is the period covered by the receipts. These too cannot be- 
said to help the appellant, because the identity of the lands again is not clear. The 
remaining documents undoubtedly speak sometimes of the land as Dharmila inam 
and sometimes as held for Karnikam service. The documents on which the appellant 
relies are divided into two parts, those after iht patta, Exhibit A-5 dated 1st September- 
1925 or in connection with the grant thereof, and those before the grant of the said 
patta. Exhibit B-1 is of the year 1903, and is a certified extract of the land register 
of Nedunuru village for the suit land, and there, it is clearly shown that this was a 
Dharmila inam held for Karnikam service. Exhibits B- 1 4 and B- 1 5 both of 1 5th June, 
1903 also show the same thing. The first is a certified extract of a statement, of 
Vakkalanka Venkatasubbarayudu before the Deputy Inam Collector, and the 
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tions it as a service inam. These documents do not bear out the contentions of 
the respondent, even though Vakkalanka Venkatasubbarayudu seemed to have 
objected at the time. In ExhibitB-18, which is another entry from the land registers, 
the land is shown as Dharmila inam for service as Karnikam. In Exhibit A-2 of 
1920-21, which is a statement of Dharmila inams and services from the Pithapuram 
Estate, the inam is shown “ for service ”, but there is a note : 

“ There is no need to continue this Inam free of service. This should be resumed and assessed,, 
.f no agreement is given. Continue as long as the service is rendered properly. 

, (Signed). .. .for Raja.”,, 

and underneath, there is another endorsement : . , ■ 

“ Immediate steps should be taken to resume his Inam and assess, as they are being paid money.”' 

This shows that by 1920-21 the change in the law under which there was a. 
rnoney payment for Karnikam service was taken note of, and the lands were asked, 
to be resumed by the Zamindar under section. 17 of Act II of 1894. In Exhibits 
A-3 and A-4 (1923 and 1924), the Dewan again orders resumption of these lands,, 
and in the latter, notice was ordered to be sent through a vakil. This notice was; 
apparently issued in October, 1924, and the reply to it was given by Vakkalanka 
Venkatasubbarayudu in Exhibit B-34, where he stated that the lands were not 
Dharmila Karnikam service inam. The admission of Vakkalanka Venkatasubbara- 
yudu is used by the respondent as an admission against himself ; but it is quite 
clear that Vakkalanka Venkatasubbarayudu made that statement merely to avert 
resumption of the lands, which was quite contrary to the facts already stated by us.. 
Indeed, the Pithapuram Estate did not pay attention to it, and took a statement 
from Venkatasubbarayudu on 1st Spetember 1925 (Exhibit B-35) that he was willing, 
to have ajeroyti patta, though he stated that his action was without prejudice to any 
case that he might file in Court. Venkatasubbarayudu never filed a suit, and 
accepted Exhibit A-5, the jeroyti patta in 1925. In addition to these documents,, 
the appellant relied on Exhibit A-12, an important document of 1904, which is an 
extract from the Survey and Settlement Register. This land is there shown as held 
for karnam service. He also relied on Exhibit B-25, but that is not a document 
relating to this land. 

From the above, it will appear that right from 1903 to 1925 this land was- 
treated as held on karnam service inam liable to be resvuned by the Zamindar.. 
The other documents show that it was, in fact, so resumed and a jeroyti patta was- 
given, and in all the subsequent documents, it is described as jeroyti land. 

The other side relies upon some accounts which have been, summoned from 
the Estate. Exhibits B-28 to B-30 are tlie Bhooband accoimts of 1834, 1850 and. 
1851. They relate to some lands which are described as dumbala inams in Ghalapalli- 
Nedunuru group. These accounts cannot be connected with the suit land, and 
no legal inference can be drawn from them. Exhibit B-36 (1906) is the Jhadto- 
account of fasli 1316. The land in suit is mentioned, and there is a note : 

“ Entered as karnam service inam but not correct. It is a Dbarmila inam.” 

There is no proof why this entry was made in the Jhadta account, who wrote it 
and when, and the entries arc contradicted by the action of the Zamindar betw’een 
1921 and 1925 under which these lands were, in fact, resumed, which they would 
not have been if they were Dharmila inam. This endorsement was held fay the 
District Munsif not to have been proved. P.W. 1 could not depose to this fact, 
and we must treat the endorsement as inconclusive. The next is Exhibit B-42 of 
1892. That is a Dharmila Inam Statement of Nedunuru Palivela Thana. 'Hie 
Palivela Inams according to the remarks colunm, were granted for ferry service. 
There is an entry in tire name of Vakkalanka Venkatasubbarayudu under the head- 
ing “ Shrotriem or service ”, and the entry there reads : “ Dharmila Inam ”, but the 
extent of the land and its numbers are missing, and thus, there is no satisfactory 
evidence that this was the land which was described there. There is also a note- 
to the following effect : • 
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“ It is not knotvn when the Inams were granted, by whom they were granted and for what purpose 
they we granted. No documents are available.” ■ 

'This document does not throw any light upon the controversy,. in view, of the lack 
•^of material to connect it with the suit land. Exhibit B-2 is the Adangal Register 
■of Fasli 1333, and the land is shown there as Dharmila inam. It is said tlrat this 
Adangal Register was written by the appellant’s ancestor, ■ who was the - karnam. 
‘The fact that he was the karnam concedes a great deal of the appellant’s case.. The 
■entry made by the tlien karnam in a register which might not have been accurately 
•maintained, cannot lead to an inference that he made this entry against his own 
■interest. In fact, these people were claiming about that time that they had a 
Dharmila inam, so that it would not be resumed, and it may be that the entry was; 
;made merely to support a case. Similarly, Exhibit B-26 of 1920 is another account, 

. and might have been written with the same object. The last, document is Exhibit 
B-28, which is a list of the dumbala inams in the Zamindari. There are no numbers 
•of the lands, and there is thus nothing in it to connect the list with the land in suit. 

From the above analysis of the documents, it is quite clear that the documents 

• on the side of the appellant established that this was a Karnikam service inam, and 
the action of the Zamindar in resuming it as such, which again has a presumption 
of correctness attaching to it, clearly established the appellant’s case. Much 

• cannot be made of a concession by Counsel that this was a Dharmila inam, in the 
trial Court, because it was a concession on a point of law, and it was withdrawn. 
Indeed, the central point in the dispute was this, and the concession appears to. 
us to be due to some mistake or possibly ignorance not binding on the client. We 
are thus of opinion that the decision of the two Courts below which had concurrently 
held this to be jeroyli land after resumption of the Karnikam service inam, was correct 

4n the circumstances of the case, and the High Court was not justified in reversing it. 

The appeal is, therefore, allowed, the judgment of the High Court set aside, ‘ 
. and that of the lower Court restored, with costs throughout. 

Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — -J. L. KLapur, K. C. Das Gupta and Raghubar Dayal, JJ. 
^Jagannath Prasad and another . , Appellants* 

V. . . , : ■ 

■ The State of Uttar Pradesh . . Respondent. 

Penal Code {XLV of i86o), seclim 471 — Charge that accused produced forged invoices before Sales Talc- 
Officer — Sales Tax Officer if a “Court” whose complaint is necessaiy under section 195, Criminal Procedure' 
^Code (70/1898). , • • ■ .7 

A Sales Tax Officer is not a Court within the meaning of section 195 of the Criminal Procedure 
■Code and it is not necessary for the Sales Tax OfiScer to make a complaint against an accused (for 
an offence under section 471, Penal Code) for having produced forged invoices before the Saks Tax 
’ Officer. Proceedings without such a complaint are not without jurisdiction. A person who produced 
those documents cannot be heard to say that he was required to prove his case by the best evidence 
and because he was so required he produced forged documents. 

Appeal by Special Leave from the Judgment and Order dated the 12th May, 
1959, of the Allahabad High Court in Criminal Revision No. 1182 of 1957. 

Jfur-ud-din Ahmed, Advocate and J. B. Dadachanji, 0. C. Mathur and Ravinder 
^Jffarain, Advocates of Mjs. Dadachanji & Co., for Appellants. 

G. C. Mathur and C. P. Lai, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Kapur, J.— The appellants are father and son carrying on business in vegetable 
j'.ghee at Aligarh. They along with Romesh, the second son of appellant Jagannath 


* Crl. A. No. 152 of 1959. 


3rd May, 1962. 
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Prasad were prosecuted under section 14 (d) of the U. P. Sales Tax Act, 1948 
(V of 1948), hereinafter called the ‘Act’ and under section 471 read with section 468 
and section 417 of the Indian Penal Code. They were all acquitted of the charge 
under section 468. Jagannath Prasad was convicted luider sections 471 and 417 
of the Indian Penal Code and section 14 {d) of the Act and was sentenced to two 
years’ rigorous imprisonment under section 471, to one year rigorous imprisonment 
and a fine of 1,000 under section 417 and to a fine of Rs. 1,000 under sectiori 14 
•((/) of the Act. Bhagv^'an Das was convicted under section 14 («7) of the Act and 
sentenced to a fine of Rs. 1,000. Romesh was acquitted. The sentences passed 
on Jagannath Prasad were concurrent. Their appeal to the Sessions Judge was 
dismissed and in Revision to the High Court Jagannath Prasad was acquitted of the 
offence under section 417 of the Indian Penal Code but the other convictions and 
sentences were upheld. Against this judgment and order of the High Court of 
Allahabad the appellants have come to this Court by Special Leave. 

The facts leading to the appeal are these ; In 1950-51, the firm of the appellants 
purchased vegetable ghee valued at about Rs. 3 lacs from places outside the State 
of U. P. in the name of four fictitious firms. The firm made its return for that 
year to the Sales Tax Officer, Aligarh, and did not include the sale proceeds of 
these transactions on the ground that they had purchased them from these four 
firms who were supposed to be carrying on business in Hathras, Aligarh, and other 
places in U. P. By thus not including the proceeds of the sales of these transactions, 
the firm evaded payment of sales tax for that year on those transactions. The 
return of sales tax made by the firm was accepted by the Sales Tax Officer with 
the consequence that the sale of goods covered by those transactions was not taxed. 
A complaint was made against the Sales Tax Officer in regard to these transactions ; 
an enquiry was held with the result that the appellants and Romesh were prosecuted 
and convicted as above stated. In the High Court there was no controversy about 
the facts i.e., the finding of the Courts below that tire appellants’ firm purchased 
vegetable ghee from outside U. P. and did not show the sale proceeds of the sale of 
those goods on the ground that they had been purchased from inside the State of 
U. P. when in reality they had been purchased from outside the State, that the 
statements made by Ae appellant Jagannath Prasad before the Sales Tax Officer 
were false and that the bills produced by him before the Sales Tax Officer were 
forged. The conviction was challenged on grounds of law alone. 

Before us five points were raised : (1) that no sales tax was exigible on these 
transactions under section 3-A of the Act in 1950-51 and liability arose by the 
amendment of the Act in 1952 which gave retroactive operation to the section and 
became applicable to sales in dispute and therefore there could be no prosecution 
under an ex post facto amendment ; (2) the trial of the appellants was illegal 
because of want of complaint by the Sales Tax Officer under section 195 of the 
Criminal Procedure Code ; (3) there was no offence under section 14 (rf) of the 
Act ; (4) forged invoices were produced by appellant Jagannath Prasad because 
they were called for by the Sales Tax Officer and therefore it cannot be said that 
they were used by the appellant and (5) the Sales Tax Officer having accepted 
the invoices as genuine no prosecution could be entertained in regard to these 
invoices. 

Now the appellants cannot be prosecuted on the basis of any amendment 
subsequent to the date of the alleged offence committed by them. Both parties 
are agreed on that and therefore we have to see the Act as it stood on the date when 
the offence is alleged to have been committed. According to the charge the offence 
was committed on or about July 16, 1951, when forged invoices were produced by 
the appellants before the Sales Tax Officer. So what we have to see is the law as 
it stood on that day. Section 3 of the Act deals with liability to tax under the Act 
and section 3-A with single point taxation. Under section 3 every dealer was 
required to pay on his turnover of each assessment year a tax at the rate of three 
pies a rupee. Thus the tax was payable in regard to all sales but under section 
3-A (1) the'tax was leviable only at a single point. That section provided: 

soj — 16 
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Section et-A. M “ NothwLthstanding anytliing contained in section 3, the State. Government 
may, by notificatioi in the Official Gazette, declare that the turnover in respect of any goods or class 
of goods shall not be liable to tax except at such-single point in the series of sales by successive dealers 
as rhay be prescribed.” , 


The Government could declare die tax to be payable at a single point but there 
were two requirements ; there had to be a notification in the Official Gazette 
declaring the point at which the tax was payable and in the series of sales by succes- 
sive dealers it had to be “as may be prescribed” i.e., as may be prescribed by Rules. 
Section 3-A was amended in 1952, with retoospective eflfect but retroactive provision 
is not applicable to the present proceedings. Under section 3-A a Notification 
No. 1 (3) was issued on June 8, 1948, declaring that the proceeds of sales of vegetable 
ghee imported from outside shall not be included in the turnover of the dealer other 
than the importer himself. The effect of the notification thus was that if a dealer 
imported vegetable ghee from outside U. P. and sold it he was required to include 
the sale proceeds in his turnover but the other dealers who bought vegetable ghee 
from the importer in U. P. and sold it were not so required. The appellants having 
thus imported the vegetable ghee from outside U. P. were required by the notifica- 
tion to include the proceeds in their turnover and it was to avoid this that they 
falsely produced forged invoices that tliey had purchased the vegetable ghee from 
those fictitious dealers within the State of U. P. and thus if the notification was an 
effective notification the appellants successfully evaded the payment of sales tax 
which under the law they were required to pay. But it was agreed that the notifica- 
tion was ineffective in view of the words “ as may be prescribed ” because that 
could only be done by Rules and no Rules had been made under section 3-A which 
made every dealer liable to sales tax if he was an importer from outside U, P. To 
this extent the contention of tire appellants is well founded and therefore under 
section 3-A merely by notification the Government could not prescribe a single 
point taxation as was done by the notification but that does not help the appellants 
very much. Under section 3 every dealer was liable to pay sales tax on every tran- 
saction and section 3-A only gave relief in regard to sales at every point and thus 
prevented multi-point taxation. If the notification under section 3-A was ineffective, 
as indeed it was, the appellants were required to pay tax on all their sales and in 
order to escape multi-point taxation they took advantage of an ineffective noti- 
fication and tried the false plea of the goods having been imported by fictitious 
persons and their having purchased those goods from those fictitious dealers and in 
this manner the appellants escaped payment of sales tax under section 3. In other 
words they tried to take advantage of section 3-A by producing false documents 
and thereby evaded payment of tax under section 3 which every dealer was re- 
quired to pay on his turnover. In trying to get the benefit under the ineffective 
notification issued under section 3-A the appellants evaded payment of tax under 
section 3 which they were in any case liable to pay. It cannot be said therefore 
that no offence was committed under section 14 {d) of the Act which provides 


Seclion 14. “ Offences and penalties . — Any person who — 

(0) 

(1) 

(0 ; 

, . W fraudulently ev,ides the payment of any tax due under this Act, shall, without prejudice 
to this liability imder any other laiv for the time being in force, on conviction by a Magistrate of die 
nrst class, be liable to a fine which may extend to one thousand rupees, and where the breach is a 
continuing breach, to a further fine which may extend to fifty rupees for every day after the first during 
which the breach continues.” 

It is no defence to say that the appellants were asked by the Sales Tax .Officer 
to produce invoices. The appellants were trying to get exclusion from their turns 
wer m ffie sale of goods worth about 3 lacs and had made statements before the Sale- 
Tax Officer m regard to it on 9th July, 1951, and in order to prove that the goods 
were not required to be included in the turnover the invoices were produced by 
appellant Jag^nmh Prasad, \yhen a fact has to be proved before a Court or a 
tribimal and the Court or the tribunal calls upon the person lyho is relying upon a 
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fact to prove it by best evidence it cannot be a defence as to the offence of forgery 
if that best evidence which, in this case, was the invoices turn out to be forged docu- 
ments, A person who produced those documents cannot be heard to say that 
he was required to prove his case by the best evidence and because he was so re- 
quired he produced forged documents. 

It was then submitted that the Sales Tax Officer was a Court within section 195 
of the Criminal Procedure Code and in the absence of a complaint in writing by such 
an Officer no cognizance could be taken of any offence punishable under section 471 
of the Indian Penal Code. This, in our opinion, is an equally erroneous submission. 
The Sales Tax Officers are the instrumentalities of the State for collection of certairi 
taxes. Under the Act and the Rules made thereunder certain Officers are appoin- 
ted as Sales Tax Officers who have certain duties assigned to them for the imposition 
and collection of taxes and in the process they have to perform many duties which 
are of a quasi-judicial nature and certain other duties which are administrative 
duties. Merely because certain instrumentalities of State employed for the pur- 
pose of taxation have, in the discharge of their duties, to perform certain quasi- 
judicial functions they are not converted into Courts thereby. In a recent judgment 
this Conrt inShrimatiUjjamBhaiv. The Slate of U. P.,^, all the opinions were 
unanimous on this point that taxing authorities are not Courts even though they 
perform quasi-judicial functions. The following observation of Lord Sankey, 
L.C., in Shell Co. of Australia Ltd. v. Federal Commissioner of Taxation^, was quoted 
with approval : — 

“The authorities are clear to show that there arc tribunals with many of the trappings of a 
Court which, nevertheless are not Courts in the strict sense of exercising judicial power.” 

Lord Sankey also enumerated some negative propositions as to when a tribrmal is 
not a Court. At page 297 his Lordship said : — 

“ In that connection it may be useful to enumerate some negative propositions on this subject; 
1. A tribunal is not necessarily a Court in this strict sense because it gives a final decision. 2. Nor 
because it hears witnesses on oath. 3. Nor because two or more contending parties appear before 
it between whom it has to decide. 4, Nor because it gives decisions which affect the rights of 
subjects. 5. Nor because there is an appeal to a Court. 6. Nor because it is a body to which a 
matter is referred by another body. See Rex v. EeciTuily Commissioners.” ® 

Hidayatullah, J., in Shrimati Ujjam BhaVs case^, described Sales Tax Authorities 
thus ; — 

“ The taxing autjiorities are instrumentalities of the State. They are not a part of the Legislature, 
nor are they a part of the judiciary. Their functions are the assessment and collection of taxes and 
in the process of assessing taxes, they follow a pattern of action which is considered judicial. They 
are not thereby converted into Courts of Civil judicature.^ They still remain the instrumentalities 
of the State and are within the definition of ‘ State ’ in Article 1 2 ”, 

No doubt the Sales Tax Officers have certain powers which are similar to the 
powers exercised by Courts but still they are not Courts as understood in section 
195 of the Criminal Procedure Code. In sub-section (2) of section 195 it is 
provided : — 

Section 195. (a) “In clauses (fi) and (c) of sub-section (i) the term ‘Court’ includes a Civil 
Revenue or Criminal Court, but does not include a Registrar or Sub-Registrar under the Indian 
Registration Act, 1877.” 

It cannot be said that a Sales Tax Officer is a Revenue Court. Under section 2 
{a) of the Act an ‘Assessing Authority’ is defined to mean any person authorised 
by the State Government to make assessment under the Act and under Rule 2 {h) 
a ‘ Sales Tax Officer ’ means : — 

“ ‘ Sales Tax Officer ’ means a Sales Tax Officer of a circle appointed by the State Government 
to perform the duties and exercise the powers of an Assessing Authority in such circle.” 

Thus under the Act a Sales Tax Officer is only an assessing authority. Under section 
7 of the Act, if the Sales Tax Officer, after making such enquiries as he thinks neces- 
sary, is satisfied that a return made is correct and complete, he shall assess the tax 
on the basis thereof and if no return is submitted he can make such enquiries as 
he considers necessary and then determine the turnover of a dealer. Thus his 
determination depends upon enquiries he may make and which he may consider 

I. W.P. No. 79 of 1959 decided on April 10, 2. L.R. (1931) A.C. 275 at 283. 
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necessary. Sections 9 , 10 and 11 of the Act deal with Appeals, Revisions and State- 
ment of the Case to, the High Court. Under section 13 power is given to a Sales 
Tax Officer to require the production of all accounts, documents and other in- 
formation relating to business and accounts and registers shall be open to inspection 
of the Sales Tax Officer at all reasonable times. He has the power to enter, any 
Office, shop, godown, vehicle or any other place in which business is done which 
is a power destructive of tlic Sales Tax Officer being a Court which is a place where 
justice is administered as between the parties whether the parties are private persons 
or one of; the parties is the State. Under section 23 certain secrecy is- attached 
to documents filed before the Sales Tax Officer and information received by him.- 
Similarly, under rule 43 certain power is given to the Sales Tax Officer to calculate 
turnover when goods are sold for consideration other than money and this' is after 
such enquiry as he considers necessary. All these provisions show that the Sales 
Tax Officer cannot be equated with a Court. In our opinion therefore the Sales 
Tax Officer is not a Court, lu Krishna v. Goverdhanaiafi^, it was held that the In- 
come Tax Officer is not a Court within the meaning of section 195 of the Criminal 
Procedure Code and this view was accepted by this Court in Shrimati Ujjam Bhai’s 
case^. In Brajnandan Sinha v. Jyoti Karain^, a Commissioner appointed under the 
Public Enquiries Act, 1950, was held not to be a Court. Shell Co. of Australia v. 
Federal Commissioner of Taxation^, was referred to in that case. At page 967 the 
following Passage from Halsbury’s Laws of England, Hailsham Edition, Vol., 8 , 
page 526 -was approved : — 

“ Many bodies arc not Courts, although they have to decide questions, and in so doing have to 
act judicially, in the sense that the proceedings must be conducted with fairness and impartiality, 
such as assessment committees guardian committees the Court of referee constituted tmder the Un- 
employment Insurance Acts to decide claims made on the Insurance funds, the benchers of the 
Inns of Courts when considering the conduct of one of their members, the General Medicaj 
Council when considering questions affecting the position of a medical man.” 


That passage is now contained in Vol. 9 of the 3rd Edition at page 343. 

But it was submitted that the Sales Tax Officer while acting as an Assessing 
Authority is a Court within the meaning of section 195 (2) of the Criminal Proce" 
dure Code because by the amendment of 1923 the definition of the word “ Court 
was' enlarged by substituting the word “ includes ” in place of the word “ means ’’ 
and the section now reads as has been set out above. Undoubtedly by this change 
the Legislature did mean to make the definition of the word “Court” wider but that 
does not enlarge the definition of the words “ Revenue Court ”. The track of 
decision which was pressed on our attention is based primarily on a Full Bench judg- 
ment of the Bombay High Court in In re Punamchand ManeklaP. In that case an 
Income-tax Collector was held to be a Revenue Court within the meaning of the 
word as used in section 195. The learned Chief Justice who gave the judgment 
of the Court proceeded on the basis that inquiries conducted according to the Forms 
of Judicial Procedure under Chapter IV of the Income-tax Act were proceedings 
in a Revenue^ Court. This was on tlie ground that under the law as it then stood 
revenue questions were generally removed from the cognizance of civil Courts and the 
the officers charged with the duty of deciding disputed questions relating to revenue 
between an individual and the Government would be invested with the functions 
of a “ Revenue Court This view was followed by the Bombay High Court in 
State V. Mmchand Pashvir Patel and others'^. After referring to the various -powers 
which were given to the Sales Tax Officers under tlie Bombay Sales Tax Act that 
Court proceeded to say that the Sales Tax Officers under the Bombay Sales Tax Act 
were Revenue Courts because they had jurisdiction to decide questions relating to 
revenue, are exclusively empowered with the powers which are normally attributes 
of a Court or a tribunal and are authorised to adjudicate upon a disputed question' 
of law or fact relating to the rights of the citizens. The Madras High Court in In re 
R, Mataraja lyer"^, held that a Divisional Officer hearing appeals under the Income- 
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tax Act was a Court within the meaning of sectioEr'476 of the Criminal Procedure 
Code but a Tehsildar who was the original assessing authority was not because 
there was no lis - before him. There is one passage in the judgmenit of Sundara 
•^yy^r, J., at page 86 which is of significance. It was said : — 

“ I may observe that I am prepared to agree with Dr. Swaminafhan that mere autho rity to 
receive evidence would not make the officer recording it a Court.” 

At page 84, it was said that the determination of the assessment in the first instance 
may not be of a Court although the assessing officer may have the power to 
record statements. But an appeal against the assessment is dealt with by the 
Collector in the manner in which an appeal is disposed of by a Civil Court. In 
this connection reference may be made to the statement of tire law contained in 
the judgment of Venkatarama Ayyar, J., in Shrivirinder Kumar Satyawadi v. The 
State ^of Punjab'^. There the distinction between a quasi-judicial tribunal and a 
Court was given as follows : — 

“ It may be stated broadly that what distinguished a Court from a quasi-judicial Tribunal is 
that it is charged with a duty to decide disputes in a judicial manner and declare the rights of 
parties in a definitive judgment. To decide in a judicial manner involves that the parties are 
entitled as a matter of right to be heard in support of their claim and to adduce evidence in proof 
of it. And it also imports an obligation on the part of the authority to decide the matter on a 
consideration of the evidence adduced and in accordance with law. WliCn a question therefore 
arises as to whether an authority created by an Act is a Court as distinguished from a quasi- 
judicial tribunal, what has to be decided is whether having regard to the provisions oj the Act it 
possesses all the attributes of a Court”. 

Dealing with quasi-judicial tribunals it was observed in Gullapalli Kageswara 
Rao V, The State of Andhra Pradesh^ : — 

“ The concept of a quasi-judicial act implies that the act is not wholly judicial, it describes only 
a duty <mst on the executive body or authority to conform to the norms ‘ of judicial procedure in 
performing some acts in the exercise of its executive power ”. 

It is not necessary to refer to other cases because they were decided on 
their own facts and related to different tribunals. In our opinion a Sales Tax 
Officer is not a Court within the meaning of section 195 of the Criminal Procedure 
Code and therefore it was not necessary for a Sale Tax Officer to make a complaint 
and the proceedings without such a complaint are not without jurisdiction. 

In our opinion the appellants were rightly convicted and we therefore dis- 
miss this appeal. The appellant Jagannath Prasad must surrender to his bail bonds. 


K.S. 


Appeal dismissed. 
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Present: — P. Sinha, Chief Justice, P. B. Gajendragadkar, K. N. Wanchoo, 
N. Rajagopala Ayyangar and T. L . Venkatarama Aiyar, JJ. 

M/s. Ram Lai Kapur and Sons (P.), Ltd. . . Appellant* 

V . 

Ram Nath and others • • Respondents. 

PracticeSupreme Cmirl—Delay in applying for Special Leave to appeal~No condonation ex parte — 
pfotice to be given to respondent — Revocation of leave — Principles. 

Except in very rare cases, if not invariably, it should be proper that the Supreme Court should 
adopt as a settled rule that the delay in making an application for Special Leave should not be conr 
doned ex parte but that before granting leave in such cases notice should be served on the respondent 
and the latter afforded an opportunity to resist the grant of leave. Such a course besides being 
just would be preferable to having to decide applications for revoking leave on the groimd that the 
delay in making the same was improperly condoned years after the grant of the leave when the Court 
naturally feels embarrassed by the injustice which would be caused to the appellant if leave were then 
revoked when he would be deprived of the opportunity of pursuing other remedies he would have 
had if leave had been refused earlier. The Rules of the Supreme Court should be amended suitably 
achieve this purpose. 

1. (1956) S.G.J. 138 : (1955) 2 S.C.R. 1013, 156 : (195^ a An.W.R. (S.C.) 156 : (1959) i 

1018. ^ ^ ^ (Supp.) S.e.R. 319, 353-4- 

2. (1959) S.C.J. 967 : (1959) 2 M.L.J. (S.C.) 

* Civil Appeal No. 476 of 1961, 


, l8th April, 1962, 
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The appellant had already filed an appeal under the Letters Patent, ^d it was during, the 
pendency of that appeal that he moved the Supreme Court for Special Leave. There was 
rtie High Court. There was no suppression of any fact which would have relevance to the gran ng 
or witWiolding of leave, and the exact position as it stood at the time the petition was filed ^as set 
out in it If the delay had not been condoned and leave refused when application therefor was made 
the appelWt would have prosecuted his Letters Patent appeal and he could have obviously 
here iT the decision went'against him. The grant of Special Leave in the circumstances merely served 
to shorten the proceedings and this Court acceded to the petition for leave obviously because the 
appeals in the Supreme Court from judgments in similar cases were getting ready for heari^ and 
there was advantage if the appellant was in a position to intervene in those other appeals. This is 
not a ease in which the leave granted should be revoked. 

Appeal by Special Leave from the Judgment and Order dated the 5th Janua^, 
1955, of the Punjab High Court (Circuit Bench) at Delhi in Civil Mis. Petition No. 


71/D of 1954. i . 

W. C. Challerjee, Senior Advocate [Hardajal Hardy and jV. jV. Keswani, Advocates, 
with him, for Appellant. 

R. S. Narula, Advocate, for Respondents Nos. 1 to 3, 


The Judgment of the Court was delivered by ^ 

Rajagopala Ayyangar,J. — ^This is an appeal by Special Leave against a judgment 
of a learned Single Judge of the Punjab High Court holding that section 7-A of 
the Delhi and Ajmer Rent Control Act, 1947 (hereinafter called the Act) was 
unconstitutional as violative of the fundamental right guaranteed by Article 14 of 


the Constitution. 


The first respondent Ram Nath owns a building in Delhi of which, among 
others, the appellant-company was a tenant. The appellant moved the Rent Con- 
troller, Delhi, under section 7-A of the Act for fixation of the fair rent of the portion 
in its occupation. These proceedinp have had a chequered history which it is 
not material to set out, but suffice it to say that the Rent Contoller, Delhi, com- 
puted the fair rent for the entire building at Rs. 565 p.m. and the fair rent payable 
fay the appellant at Rs. 146 per month. It is necessary to mention that under the 
Act the Rent Controller would have had jurisdiction to entertain the appellant’s 
application for the fixation of fair rent and for so fixing it only if the construction of 
the building in question was completed after 24th March, 1947, but if the construc- 
tion of the building was completed earlier the ordinary Civil Courts and not the 
Rent Controller would have had jurisdiction to determine the matter. The date 
of the completion of the first respondent’s building therefore loomed large in the 
enquiry before the Rent Controller and that authority recorded a finding on this 
matter adverse to the first respondent in his order. 


The landlord-first respondent preferred an appeal against the order of the 
Rent Controller to the learned District, Judge, Delhi, but the appeal was dismissed. 
Thereafter he moved the High Court of the Punjab under Article 227 of the Consti- 
tution ehallenging the correctness and propriety of every finding by the Rent Con- 
troller and of the District Judge on appeal. This petition came on for hearing 
before a learned single Judge of the High Court. A Division Bench of the High- 
Court had sometime previously held in another batch of cases {British Medical ' 
Stores V. Bhagirath Mai & OrsA) arising under the Act, that section 7-A was 
unconstitutional and void and following this decision he allowed the petition 
of the first respondent and set aside the order of the Rent Controller as without 
jurisdiction, without considering the other matters which would arise if the section 
was valid and the Rent Controller had jurisdiction. From this decision of the 
learned Single Judge, the appellant preferred an appeal tinder the ' Letters 
Patent to a Division Bench. 


Meanwhile the judgment in British Medicial Stores v. Bhagirath Mal'^, was brought 
up by way of appeal to this Court, and as the appeal was getting ready to be heard, 
the appellants applied for and obtained Special Leave to appeal to this Court even 
during the pendency in the High Court, of the appeal by it under the Letters Patent. 
The Letters Patent appeal was thereafter withdrawn by the appellant. 


j, Civil Appeals Hos, lyz to 186 of 1958 (not yot reported), , , 
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The. appeal in the British Medical Stores case was heard by this Court and 
the same was allowed by a judgment dated 2nd August, 1961 and this Court, held 
reversing the judgment of the Punjab High Court tha;t section 7-A of the Act was 
valid. 1 . 

It would thus be seen that the only point which the learned Judge considered 
and on which the Revision Petition of the landlord-first respondent was allowed no 
longer subsists and. hence the appellant is entitled to have the appeal allowed. As 
the learned Single Judge did not consider the other objections raised by the first 
respondent to the order of the Controller fixing the standard fair rent payable by 
the appellant, the appeal has to be remanded to the High for being dealt with 
according to law. 

Before concluding it is necessary to advert to a preliminary objection to the 
hearing of the appeal raised by learned Counsel for tlie landlord-respondent. His 
submission was that the Special Leave which was granted by this Court ex parte 
should be revoked as having been improperly obtained. The facts in relation 
thereto were these. The judgment of tire learned Single Judge to appeal from 
which the leave was granted was dated 5th January, 1955 and the application to 
this Court seeking leave was made on 5th January, 1959, i.e., after a lapse of four 
years. It is obvious that it was an application which had been filed far beyond 
the period of limitation prescribed by the rules of this Court. Learned Counsel 
for the respondent urged that there were no sufficient grounds for condoning that 
long delay and that we should therefore revoke the leave. 

We are not disposed to accede to this request for revoking the leave in the pe- 
culiar circumstances of this case. Learned Counsel invited our attention to a few 
decisions in which leave granted ex parte was revoked at the stage of the hearing 
of the appeal on an objection raised by the respondent ; but we do not consider 
that the facts of the present appeal bear any analogy to those in the decisions cited. 
In the first place, there was no by-passing the High Court, because the appellant 
had filed an appeal under the Letters Patent and it was during the pendency of that 
appeal that he moved this Court for leave. Next, there was no suppression of any 
fact which would have relevance to the granting or withholding of the leave, and 
the exact position as it stood at the time the petition was filed was set out in it. 
Thirdly, it is obvious that if the delay had not been condoned and leave refused 
when application therefor was made in January 1959, the appellant would 
have prosecuted his Letters Patent Appeal and he could obviously have come up 
here if the decision went against him. In fact, the grant of Special Leave in the cir- 
cumstances of this case, merely served to shorten the proceedings, and this Court 
acceded to the petition for leave obviously because the appeal in this Court from 
judgments in the case of the British Medical Stores etc., were getting ready for 
hearing and there was some advantage if the appellant was in a position to inter- 
vene in those other appeals. In view of these considerations we are of the opinion 
that this is not a case in which the leave should be revoked. 

Nevertheless, we consider that we should add that, except in very rare cases, 
if not invariably, it should be proper that this Court should adopt as a settled rule 
that the delay in making an application for Special Leave should not be condoned 
ex parte but that before granting leave in such cases notice should be served on 
the respondent and the latter afforded an opportunity to resist the grant of the 
leave. Such a course besides being just, would be preferable to having to decide 
applications for revoking leave on the ground that the delay in making the same 
was improperly condoned years after the grant of the leave when the Court naturally 
feels embarrassed by the injustice which would be caused to the appellant if leave 
were then revoked when he would be deprived of the opportunity of pursuing other 
remedies if leave had been refused earlier. _ We would suggest that the Rules of the 
Court should be amended suitably to achieve this purpose. 


1 . Civil Appeals Nos, 172 to 186 of 1958 (not yet reported). 
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The result is that the appeal is allowed and the order of the learned Single 
Judge accepting the Revision Petition under Article 227 preferred by the landlord- 
first respondent is set aside. The case is remanded to the High Court for consi- 
dering the petition of the respondent in accordnee widr law and on the footing that 
section 7-A of the Rent Control Act is a valid piece of legislation. 

It is admitted that the point as regards the constitutionality of section 7-A of 
the Rent Control Act was not raised by the landlord-respondent, and in the cir- 
cumstances of tire case we direct the parties to bear their own costs in this Court, 
The costs in the High Court will be as directed by that Court. 

V.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — K. C. Das Gupta, J. R. Mudholkar and T, L, Venkatarama 
Aiyar, JJ. 

Baleshwar Rai alias Nepali Master etc . . Appellants* 

V. 

The State of Bihar (In all the Appeals) . , Respondent. 

Criminal IProcedtire Cade {V of 1898), section 162 — Scope — Statement made to a Police Officer — 
'‘During the period of investigation and in the course of investigation” — Not synonymous — Letter to Police Officer 
by accused containing admission as to motive admissible under section zt of the Evidence Act {/ of 18^2) not hit by 
section 162 of the Code. 

The anonymous letter written to the Senior Sub-Inspcctor of Police by the accused contained 
the admission that the deceased chaukidar was instrumental in getting one of the associates of the 
accused arrested in another dacoity case. This admission as to the motive is clearly admissible under 
section 21 of the Evidence Act. 

Section t6a of the Code of Criminal Procedure only bars proof of statements made to an investi- 
gating officer during the course of investigation. The section docs not say that every statement made 
during the period of investigation is barred from being proved in evidence. For a statement to come 
within the purview of section 162 it must not merely be made during the period of investigation 
but also in the course of investigation. The two things, that is, “ the period of investigation ” and 
"course of investigation” are not synonymous. Section 162 is aimed at statements recorded by a 
Police Officer while investigating into an offence. This is clear from the opening words of section 162. 
They speak only of statements made to a Police Officer during the course of investigation. This implies 
that the statement sought to be excluded from evidence must be ascribablc to the enquiry conducted 
by the investigating officer and not one which is de hors the enquiry. Tlie letter to the Police Officer 
is not hit by section 162 of the Code. 

Appeals by Special Leave from the Judgment and Order dated the 10th August, 
1961, of the Patna High Court in Criminal Appeal No. 152 of 1961 and Death 
Reference No. 3 of 1961. 

Suskil Kumar Jha, Subodh Kumar Jha and R. C. Prasad, Advocates, for Appellants: 

C. K. Daphtary, Solicitor-General of India [S. P. Varma, Advocate with him, for 
Respondents. 

The Judgment of the Court was delivered by 

Mudholkar, J.— This judgment will govern Criminal Appeals Nosi 177 and 
178 also. All these three appeals arise out of the same trial. The learned Ad- 
ditional Sessions Judge, Monghyr, who conducted the trial convicted the appellant, 
Ramachandra Chaudhary who is appellant in Criminal Appeal No. 177 of 1961 
for an offence under section 302 Indian Penal Code. He also convicted Balesh- 
war Rai alias Nepali Master, appellant in this appeal and Jogendra Choudliaiy, 
appellant in Criminal Appeal No. 178 of 1961 of an offence under section 302 read 
with section 34, Indian Penal Code. He sentenced each of the three, to death. , 
Their appeals were dismissed by the High Court of Patna, and sentences of death 


♦Criminal Appeals Nos. 176 to 178 of 1961. 
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passed against them were confirmed by it. They have come up before this Court 
by Special Leave. 

The prosecution story is briefly as follows : — 

' On 17th March, 1959, at about 8.00 p.m., the chaukidars of tlie village Fateha 

had assembled, as usual, in the ‘ crime centre ’ of the village. Their names are 

Anandi Paswan (deceased), Misri Paswan (P.W. 2), Baleshwar Paswan (P.W. 3) 
and Narain Paswan. Anandi Paswan and Misri Paswan were lying on a chauki. 
Anandhi Paswan had a ‘ bhala ’ and a ‘ muretha ’ -ivhile Misri Paswan had a 
• pharsa ’ and a ‘ muretha ’. These weapons as well as the shirt of the deceased 
were kept on the chauki. The other two chaukidars 'were lying on the ground. 
The crime centre is housed in the ‘ dalan ’ of Tilak Chaudhary (P.W. 6). One 
other person, Srilal Chaudhary (P.W. 7), the brother of Tilak Chaudhary, was also 
lying there on a khatia on tire north-east of the said ‘ dalan In an adjacent room 
were P.W. 11 Nathuni Chaudhary alias Durga Das and P. W. 12 Ramchander 
Jha. 

According to the prosecution a little before 9.00 p.m., someone from outside 
called out “ Darogaji ”. On hearing this, the deceased Anandi Paswan and Misri 
Paswan got up. It was a moonlit night and they saw Ramachandra Chaudhary, 
Jogendra Chaudhary and another person, who was later identified to be 
Nepali Master, standing closeby. As soon as they went towards the appellants, 
Jogendra Chaudhary and Nepali Master caught the deceased while Ramchandra 
Chaudhary cau^rt Misri Paswan. Both Ramchandra Chaudhary and Jogendra 
Chaudhary had guns with them which were slung across tlieir shoulders. These 
three persons then took the deceased and Misri Paswan to the road to the East 
of the ‘ dalan running north to south, and proceeded southward. Neither the 
deceased nor Misri Paswan raised any cry, apparently because they were threat- 
ened that if they did so, they would be shot. When the party reached a place 
to the west of one Peare Sao’s house and to the east of the house of Rampratap 
Tanti (P.W. 5), the deceased called for Rampratap ’s help, and freeing himself 
from the clutches of his captors started running away westw'ard. Upon this Ram- 
chandra Chaudhary let go the hand of Misri Paswan and fired at the deceased. 
Misri Paswan then ran into the house of Peare Sao and took shelter there. 'V^9lile 
entering that house, he heard a second gun shot. His presence in the house was 
detected by Mst. Ajo (P.W. 8), the wife of Peare Sao who forced him to leave the 
house. Thereafter he came out into the lane and concealed himself behind the 
door. After the moon had set and it became dark, he went to the house of Fakir 
Paswan (P.W. 4), which is to the east of the house of Peare Sao, and narrated the 
occurrence to him. He mentioned Ramchandra and Jogendra as the two persons 
who had taken part in the incident. In the early hours of the morning he went 
to the place where gun shots were fired, and found Anandi Paswan, Chaukidar 
lying dead in a ditch by the side of the road, face downwards. He noticed that 
Anandi Paswan had received two gun shot wounds on his back. Thereafter he went 
home and contacted the other Chaukidar, Narain Paswan and Baleswar Pasw'an. 
He placed them in charge of the dead body and then went to the Police Station along 
with Ramdeo, son of the deceased. He lodged the first information report at 
the Police Station. After recording it, the Junior Sub-Inspector of Police commenced 
investigation and after completing it submitted a charge-sheet against the three 
appellants on 15th March, 1959. 

It is the prosecution case that the appellants are “ veteran criminals ” and the 
Chaukidars used to report about their movements and that this was the motive 
for the murder. , It was further said that the deceased had helped the Dalsingsarai 
police in arresting one Motia Mushar, who was the ploughman of the appellant 
Ramchandra, in a dacoity case. 

All the appellants denied having participated in the incident. The defence 
is that a false case has been concocted by the police. 

The main evidence against the appellant is that of P.W. 2, Misri Paswan. 
He has actually named Ramchandra Chaudhary and Jogendra Chaudhary in 
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the First Information Report. Regarding tire third appellant, he stated tliat he 
was unknown. Ramachandra and Jogendra have been identified not only by 
Misri Paswan but also by five other witnesses, Narain Paswan, Rampratap Tanti, 
Sriial Ghaudhary, Nathuni Chaudhury , and Ramchahder Jha. All these' five 
persons had an opportunity to see the appellants because, it may be recalled, some 
of them were in tlie ‘ dalan ’ and some in tlie adjacent room when the appellants 
came near there and one of them cried out “ Darogaji Their evidence has 
been accepted as true and adequate not only b*y the learned Sessions Judge who 
had an opportunity to see and hear the witnesses depose but also by the High Court. 
Their evidence cannot be re-appraised in their appeals by Special Leave. 

The learned counsel, however, said that in so far as Jogendra Ghaudhary is 
concerned, common intention to commit murder had not been established. _ The 
existence of common intention has always to be inferred from facts. Here , it has 
been established that all the tliree appellants came together. Two of them, Ram- 
chandra and Jogendra had guns with them. The prosecution has established 
to the satisfaction of the learned Additional Sessions Judge and tire High Court 
that as Anandi Paswan was giving information to the police about the move- 
ments of the appellants and had also taken the major part in getting one Motia 
Mushar arrested in a dacoity case, Ramchandra nursed a grievance against Anandi. 
The inference, therefore, must be that he had come with the intention of taking 
revenge on Anandi Paswan by killing him and the other two appellants who accom- 
panied him shared tliat intention. As the High Court has pointed out, this is 
made clearer by the statement of Misri Paswan to tire effect that Ramchandra 
said at the time of the incident that ‘his (sci-vants) Motia’ was taken away forcibly 
and then Jogendra asked the deceased sarcastically, “ Where is your military to- 
day?”. In the circumstances, therefore, there can be no doubt that common 
intention to commit murder was established not only with respect to Jogendra 
but also with respect to Nepali Master who was all along with them. 

On behalf of Nepali Master the learned counsel contended that he has been 
identified at the test identification parade by one witness only and that tire other 
persons did not turn up for identification and, therefore, it is not legally permissible 
to base the identification by only one person. It is sufficient to say that .even the 
evidence of a single witness can sustain tire conviction of an accused person if the 
Court which saw and heard him depose regards him as a witness of truth. How- 
ever, in this case, Nepali Master was identified not by one witness only but by two 
witnesses (P.W. 7) Sriial Ghaudhary and (P.W. 9) Dukhi Mahto. It was said that 
Sriial is an old man of 75 and has a weak eyesight and therefore his evidence should 
be kept out of account. His evidence has been believed by the learned Sessions 
Judge as well as by the High Court and we cannot re-assess it. , . . 

It was contended before the High Court and is also contended before us that 
as the Jest identification was held a long time after his arrest, the evidence of tliese 
two witnesses could mot be believed. This circumstance was also considered by 
the High Court and it observed : 

“ The contention is attractive ; but, in view of Exhibit 6, it is difficult to accept the same!”' 
Exhibit 6 is an anonymous letter written to Senior Sub-Inspector, Kashi . Nath 
(P.W. 22), of which the only portion which has been admitted in evidence- reads 
thus : 

" The rascal Anandia Ghaukidar spoiled tlie life of (hat poor Mushar by instigating (he S.I.,of 
Police of Dalsingsarai aiid subsequently he also spied against us for nothing.” 

This document along with Exhibit 3, dated 9th June, 1959, which is admittedly in 
the handriting of Nepali Master, was sent to the Government handwriting expert. 
Both the documents were .examined by him. In his evidence he has stated : 

“ The Board of Experts consisting of myself, Ghatterjee and Srivastava examined' these indepen- 
dently and our unanimous opinion was that Exhibit 3, tallied with disputed writings (Exhibit 6).’, 

This being so, the admission contained in Exlnbit 6 as to the motive is clearly admis- 
sihle under section 21 of the Evidence Act. The High Court was, therefore; right 
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in holding that Exhibit 6 afforded corroboration to the evidence of (P.W. 7) Srilal 
Ghaudhary and (P.W. 9) Dukhi Mahto. ' . , 

It is then contended that Exhibit 6 is hit by section 162 of the Criminal Procedure- 
Code because it was received by the Sub-Inspector during the course of the investi-- 
gation. Section 162 of the Criminal Procedure Code only bars proof of statements- 
made to an investigating officer during the course of investigation.: Section 162- 
does not say that every statement made during the period of investigation is barred 
froni being proved in evidence. For a statement to come within the purview of 
section 162, it must not merely be made during the period of investigation but also 
in the course of investigation. The two things, that is, ‘ ‘ the period of investigation ” 
and “course of investigation” are not synonymous. Section 162 is aimed at 
statements recorded by a police officer while investigating into an offence. This 
is clear from tire opening words of section 162. They speak only of statements 
made to a police- officer during the course of investigation. This implies that 
the statement sought to be excluded from evidence must be ascribable to the enquiry 
conducted by the investigating officer and not one which is de hors the enquiry. 
A communication like Exhibit 6 will not fell within the ambit of such statements. 
In this view we hold that the document in question is not hit by section 162 of the 
Criminal Procedure Code and the High Court was right in admitting it in evidence. 

There is no substance in the appeals and they are, therefore, dismissed. 

V.S. Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — S. K. Das, J. L. Kapur, A. K. Sarkar, M. Hidayatullah and 
Raghubar Dayal, JJ. 

The State Trading Corporation of India, Ltd., and another 

(In both the Petitions) . . . Petitioners* 

■ V, 

The State of Mysore and another (In both the Petitions) . . Respondents. 

' Constitution of India (1950), Articles 269 and 286 {Sixth Amendment) and Central Sales Tax Act {LXXIV 
of 1956), section 3 — Sale of cement under permit — To be supplied in Afysore from factory situate outside the 
State — Inter-State sale — Xo sales tax can be levied by the Stale. 

Constitution of India Article 32 — Authority assuming jurisdiction by deciding a collateral fact ^ 

wrongly — Petition under Article 32 lies. 

As a result of the statutory provisions cement could be purchased ony under a permit issued by 
the Government. The permits in the instant case required supplies to be made’from factories 'situate 
outside Mysore. These permits were issued to the purchasers and the supplier named in them- was 
the Marketing Company. On receipt of the permit the purchaser placed an order with the Marketing 
Company and later a firm contract with it was made. Each contract 'was 'subject to ’the terms of the 
permit to which it expressly referred. The sale could only be under a permit and on the terms con- 
tained in it and the contract has to be read subject to it. Since the permit provided that the-supply 
had to be made from one or other factory situate outside Mysore, the contracts must be deemed to 
have contained a covenant that the goods would be supplied in Mysore from a place situate -outside 
' its borders. A sale under such a' contract would be clearly an inter-State sale as defined in section 
3 (a) of the Central Sales Tax Act and no tax can be levied on such sales under fee Constitution. 

Where Statute is intra vires but the action taken by an Authority is without jurisdiction, a petition 
under Article 32 of the Constitution would be competent. The Taxing Officer had no jurisdiction 
to tax inter-State sales, there being a constitutional prohibition against a State taxing them. He 
could not give himself jurisdiction to do so by deciding a coIIateraJ fact wrongly. 

[Section 3 of the Central Sales Tax Act had not come into force at the relevant time.] 

• Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

■ R. J. Kolah, Advocate and J. B. Dadachanji, 0. C. Mathnr and Ravinder jfarain, 
Advocates of M/^. J. B. Dadachanji & Co., (in both the petitions), for Petitioners. ( 

C. K. Daphtary, Solicitor-General of India {R. Gopalakrishnah and P. D. Menon, 
Aclvocates, -with him), for Respondents. . , r. 

♦Petitions Nos. 65 and 66 of 1966, aSth Auguit; 1962, 
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. The judgment of the Court was delivered by 

Sarkar,J , — ^These are two petitions under Article 32 of the Constitution askinS 
for writs to quash certain assessment orders imposing sales tax and for consequential 
reliefs preventing the levy and collection of that tax.. The petitioners allege that 
the assessment orders are wholly void and therefore affect their fundamental rights 
under Article 19 (1) (/) and Article 31. . . 

There are two petitioners in each case, the first]being the State Trading Cor- 
poration of India, Ltd., and the second, the Cement Marketing Company of India, 
Ltd. ■' There are also two respondents in each petition, the first of whom is the ? 
State of Mysore which through one of its officers, the second respondent, passed the 
assessment orders imposing the tax. ' . . [ 

, The inipugned assessment orders were made on tlie Marketing Company in ^ 
respect of certain sales of cement made by it in the year 1957-58. The petitioners 
say that the Marketing Company made those sales as agent of the Trading Corpora- 
tion.- Whether this is correct or not is not strictly relevant in this case for the Mar-, 
keting Company docs not deny its liability to be taxed as the agent of the Corporation. 
The only dispute is whether the sales in which the goods were moved from outside ' 
the State of Mysore into it were liable to be taxed. The petitioners contend that 
they were not so liable as they were sales made in the course of inter-State trade, 
which no law of a State Legislature could tax. 

Though the assessment year was one, namely, 1957-58, there were two assess- 
ment orders. That was because in that year there were in force in Mysore two 
Sales Tax Acts, namely, the Mysore Sales Tax Act, 1948 and the Mysore Sales 
Tax Act, 1957, the latter of which repealed the earlier with effect from October I, 
1957. The disputed sales which took place between April 1, 1957 and September ' 
30, 1957 were taxed under the 1948 Act and those that took place between October I, ^ 
1957 and March 31, 1958, under the 1957 Act. Both the assessment orders arc ■ 
challenged by the petitioners. 

The tax was levied under State laws. Now Article 286 (2) of the Constitution 
as originally framed laid down that except in so far as Parliament by law otherwise 
provided, a State could not pass a law taxing an inter-State sale or purchase. This 
provision was deleted by the Constitution (Sixth Amendmnt) Act, 1956 which came 
into force on September 11, 1956. The Constitution (Sixth Amendment) Act 
also amended Article 269, the relevant portion of which after such amendment ,, 
reads as follows : 

Article jiGa (I): The following duties and taxes shall be levied and collected by the Govern- ■ 
ment of India ^ 


(g) taxes on the sale or purchase of goods other than newspapers, where such sale or purchase 
takes place in the course of mtcr-State trade or conunercc 

(3) Parliament may by law formulate principles for determining when a sale or 
goods takes place in the course of inter-State trade or commerce. 

The Constitution Amendment Act had also amended the Seventh Schedule 
by adding Item 92-A to List I and thereby giving the Union the power to tax sales 
or purchases of goods other than newspapers made in the course of inter-State 
trade or commerce and by substituting for old Item 54 in List II a new item which 
gave the .States the power to tax all sales or purchases of goods other than news- 
papers, subject to Entry 92-A of List I. Since this amendment of the Constitution 
therefore the States cannot tax an inter-State sale or purchase. ' 

On December 21, 1956, Parliament passed the Central Sales Tax Act, section 3 
of which defined an inter-State sa^le. This section came into force on January 5, 
1957., The taxing provisions of this Act however came into force much later but 
with them we are not concerned in these cases. 

o , whole of file assessment year 1957-58 was after seetion 3 of the Central 
Sales Tax Act, 1956, had come into force. During that year, therefore, the State 
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could not tax a sale which was an inter-State sale as defined in' section 3 of the 
Central Sales Tax Act. That section defined an inter-State sale in two ways, 
one of which is in these terms : - ' ■ ’ 

“ A sale or purchase of goods shall he deemed to take place in the course of Inter-State trade 
or commerce if the sale or purchase — (a) occasions the movement of goods from one State ' to 
another.” 

The petitioners contend that the disputed sales ivere of this variety and the respon" 
dents, therefore, could not tax them. , . 

The question then is, did the sales occasion the movement of cement from 
another State into Mysore within the meaning of the definition ? In Tata Iron and 
Steel Co., Ltd. v. iS”. R. Sarkar''-, it was held that a sale occasions the movement of goods 
from one State to another within section 3 {a) of the Central Sales Tax Act, when 
the movement “ is the result of a covenant or incident of the contract of sale ”. 
That the cement concerned in the disputed sales was actually moved from another 
State into Mysore is not denied. The respondents only contend that the movement 
was not the result of a covenant in or an incident of the contract of sale. 

The result of this appeal will therefore turn on whether the movement of cement 
from another State into Mysore was the result of a covenant in the contract of sale 
or an incident of such contract. This question will depend on the contract and 
in order properly to appreciate the contract the procedure of the sales, as to which 
there is no dispute, has to be referred to. Now, at the relevant time cement could 
be purchased only under a permit issued by the Government and on the terms 
contained in it. This, it seems, was the result of certain statutory provisions. All 
the sales with which we are concerned were under such permits. Unfortunately 
the petitioners did not disclose in their petitions any specimen copy of a permit. 
As however the existence of the permits was not in dispute and had been men- 
tioned in the petitions, the petitioners were allowed at tire hearing to produce a 
specimen copy of a permit which was accepted by the respondents as a correct 
specimen. It appears from the specimen produced that a cement factory which 
was required to supply the cement covered by the permit was named in it. We 
are concerned with sales in which the permits required supplies to be made from 
factories outside Mysore. These permits were issued to the purchasers and the 
supplier named in them was the Marketing Company. On receipt of the permit 
the purchaser placed an order with the Marketing Company and later a firm con- 
tract with it was made. 

In making the orders of assessment, the Taxing Officer observed that the firm 
contracts did not provide for any supplies being made from any particular factory 
and the supplies had actually been made from factories outside the State of Mysore 
only to suit the convenience of the supplier, the Marketing Company, and not 
because of any covenant in the contracts. It is true that the written contracts did 
not themselves contain any covenant that the supply had to be made from any 
particular factory but it seems to us that the agreement between the parties was not 
fully set out in them. In any case each contract was subject to the terms of the 
permit to which it expressly referred. As it is not in dispute that the sale could 
only be under a permit and on the terms contained in it, a contract has to be read 
as subject to it. Since the permits with which we are concerned provided that the 
supply had to be made from one or other factory situate outside Mysore, the con- 
tracts must be deemed to have contained a covenant that the goods would be supplied 
in Mysore from a place situate outside its borders. A sale under such a contract 
would clearly be an inter-State sale as defined in section 3 (a) of the Central Sales 
Tax Act. In view of the provisions of the Constitution and the Central Sales Tax 
Act earlier referred to, a State could not impose a tax on such a sale. Therefore 
it seems to us that the petitions should succeed. 

It was however said that the petitions were incompetent in view of our decision 
in Smt. Ujjam Bai v. State of Uttar Pradesh^, inasmuch as the Taxing Officers under 
the Mysore Acts had jurisdiction to decide whether a particular sale was an inter- 
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.State. sale or, not and., any. error committed by themas quasi-jud.icid tribulals in 
exercise of such jurisdiction did not offend any fundamental right. But we think 
that that case is clearly distinguishable. Das, J.,; there stated that , ■ . • 

. “ if a quasi-judicial authority'acte without jurisdiction or wrongly assumes jurisdictoin jiy -com- 
■mitting an error as to a collateral fact and the resultant actio.n _ threatens or violates' a, fundamental 
right, the question of enforcement of that right arises and a petition under Article 32 will kc. 

•He also said that where a statute is zn/ra wVcj but thehetion taken is without 
jurisdiction, then a petition under Article 32 would be competent. That is the case 
here. ; There is no dispute that the Taxing Officer had no jurisdiction to^ tax inter- 
. State sales, there being a constitutional prohibition against a State taxing them. 
He could not g\ve himself jurisdiction to do so by deciding a collateral fact wrongly. 
That is what he seems to have done here. Thereore we think thfc decision m 
Ujjdm Bai’s case'^, is not applicable to the present case and the petitions are fully 
Icpmpetent. 

The result is that the petitions are allowed and we direct that appropriate 
writs be issued quashing the orders of assessment mentioned in the petitions and 
restraining the respondents from levying or collecting the tax in respect of sales 
mentioned in the petitions in which the goods moved from outside into Mysore. 
There will be no order for costs as the petitioners had omitted to disclose the permits 
and had ndt in the petitions stated their case as clearly as it could have been done. 
As they had been granted some indulgence we think it right to deprive them of the 
■costs of. these petitions. 

: y.S. ' Petitions allowedi 
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j Present: — S. K. Das, M. Hidayatullah and J. C. Shah. JJ. . 

Kanji Manji . . Appellant* 

' V. . '' 

The Trustees of the Port of Bombay ^ . . Respondents. 

■ Landlord and Tenant — Joint Tenancy — J^otiee to vaeafe to one tenant — Sufficient. 

Bombay Rents, Hotel and Lodging House Rates {Control) Act {LVII of J94.7), section 4 (i) and (4) (a)r" 
-Scope and applicability — Suit by a local authority to eject the assignee — Lessee from land — Act, not applicable — 
Suit lies in the Civil Court. 

. . ' Where the tenancy isjoint, a notice to vacate to one ofthc joint tenants is sufficient and the suit 
(without impleading tlie legal representatives of the other tenant for the same reason was also good. 

In a case in which the holder of the land from a local authority was seeking to evict his sub- 
tenants, it was held by the Bombay High Court that the matter was governed by the. Rent Control 
Act. But the Supreme Court held that sub- clause (i) applied and the suit was not governed by the 
Rent- Control, Act. The amendment was enacted to cut dotvn by a definition the operation of the 
■tvords “ any premises belonging to the Government or a local authority,” by excluding only buildings 
.which were occupied by sub-tenants even though the buildings belonged to tht Government or conti- 
nued to belong to it. Clause- (6) of sub-section (4) e-xcluded section 15, which prohibited sub-letting 
.by a tenant. That, however, was limited to the case of buildings only, and did not apply to the case 
,6f land.. In this situation, any action by the Government or the local authority in respect of land 
falls to be governed by sub-section' (i) and not sub-section (4) (a), and sub-section (i) puts the case 
•in relation to. land entirely out of the Rent Control Act. The net result, therefore, is that if Govern- 
.ment or a local authority wants to evict a person from the land, the provisions of the Rent Control 
,Act do not come in the way. For the same reason, the suit for ejectment does not have to be filed in 
the Court of Small Causes, as required by the Rent Control Act but in the City Civil-Court, as 
has been done in this case. 

'■ , At the time of the lease in 1942, the lessees, from whom the appellant claims assignnienet were 

given a lease not only of the land but of the buildings. The whole tenor of the agreement shows that 
:.thc title of the.lessees was precarious. It was a monthly tenancy liable to be terminated with a notice 
under the Transfer of Property Act, and there was only a grace that the lessees, when evicted, ihight 
remove buildings within one month of their eviction. This precarious interest was obtained by 
'"the assignees by an assignment, and the same thing applies to them. If the original lessees took on 
- lease not only the land but also the buildings , it is not open to their assignees to claim, that the 

■- " ■ - • ■ I. Writ Petition No. 79 of 1959 (unreported). ; 
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ownership of the Government extended only to the land and not to the buildings. By the admis- 
sions in the deed of lease .and the various clauses, it is quite clear that these buildings cannot now be 
dKcnbed as buildings belonging to Government which were leased out with tlie land but in respect 
of which by a concession, the lessees were entitled to remove the buildings within, one month -after 
eviction. The suit as laid for vacant possession of the site and in the City Civil Court was 
competent. 

If the appellant cannot evict his sub-tenants so as to be able to remove the buildings, in exercise 
of the right coi^erred on him, that is an unfortunate circumstance, which does not serve to entitle him 
to defeat the rights of tlie Port Trust Authorities. They are only claiming vacant possession of the 
site, and under the agreement, if the appellant does not remove the bui. dings within one month, then 
they would be entitled to take possession of the land with the buildings, whatever might be the rights 
of the sub-tenants. 

Appeal by Special Leave from the Judgment and Order dated the’ 24th Sep- 
tember, 1959, of the Bombay High Court in F.A. No. 731 of 1959. 

B. Sen, SGnioT Advocate (/. jV. Shroff, Advocate with him), for Appellant. 

. M. C. Setalvad, Attorney-General {B. Parlhasarathi, Advocate and J. B. Dada- 
chanji, 0. C. Mathur and Ravinder Narain, Advocates of M/j. J. B. Dadachanji <2f 
Co., with him) for Respondents. 

' The Judgment of the Court was delivered by 

Hidayatullah, J. — ^This appeal arises out of a suit tried in the Bombay City 
Civil Court at Bombay, filed by the respondents, the Trustees of the Port of Bombay, 
for the ejectment of the appellant, Kanji Manji, and one Rupji Jeraji who had 
died even before the suit was filed, from a plot situated at Haji Bunder Mazgaon, 
Sewri Reclamation Estate, Bombay, and for possession of the land. There was 
a claim for Rs. 10,871-14-0 being the arrears of water charges and property taxes, 
with which we are not concerned. The suit was decreed by the Bombay City Civil 
Court, and the appellant was ordered to vacate the suit premises and to deliver 
vacant -possession thereof. An appeal was filed against the decree in the High 
Court of Judicature at Bombay, but it was dismissed summarily on September 
24, 1959. The High Court also refused an application for a certificate, .but the 
appellant applied for Special Leave, and having obtained it, has filed the present 
appeal. 

In 1924, the Trustees of the Port of Bombay granted a lease of the said land 
to five persons, who were trading in partnership under the name and style of Man- 
cherji Vadilal & Company. This lease was for a term of 10 years commencing 
from December 14, 1923. For the first six months, the conventional rent of pepper 
corn, if demanded, was payable, and thereafter for the remainder of the term, a 
monthly rent of Rs. 633-5-4 was payable on the first day of every month. The 
lessees were also to pay all rates, taxes, assessments, etc. One of the covenants of 
the lease was that the lessees would, at their own expense and during the first six 
months period, construct upon the said piece of land, buildings for use^ as bullock 
stables and offices according to the specifications given to them by the said Trustees 
and to be approved by them. It was provided, inter alia, that upon the expiration 
of the term, if the lessees had observed and performed all the covenants, they would 
be at liberty, at their own expense, to remove the buildings erected by them upon 
the demised premises on condition that the removal would be completed within 
three months after the expiration of the term. During this period of three months, 
the lessees were to pay the monthly rent and also to pay all rates and taxes etc., 
and if they failed to remove the buildings within the period of three calendar months 
from the expiration of the term and within like period to fill up all excavations and 
to level up and restore the land, the right to remove the buildings would stand 
determined, and the buildings would belong to the Trustees, who would be entitled 
to remove them and to clear, level and restore the land and recover the costs from 
the lessees. 

' It is not clear from the record as to what happened actually after the expiry 
of the term. But on August 11, 1942, the Trustees of the Port of Bombay granted 
to Moreshwar Narayan Dhotre and Dinshaw Rustomji Ogra, carrying on business 
under the name and style of Messrs, Dinshaw Rystom & Company and their 
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respective heirs, executors, administrators and assigns, a monthly tenancy of the 
land together with the buildings standing thereon and all the rights, casements aim 
appurtenances belonging to the premises on payment of monthly rent of Rs. 300^ 
clear' of all deductions, on the first day of each calendar rnonth and payment of 
all rates, taxes, etc. The lessees covenated not to add to, or alter the said buildings 
and conveniences, etc., without previous consent, in writing, of the Trustees and to 
maintain the property in good repair' at their own cost. They further agreed 

“ to peacefully leave and yield up the demised premises together with all buildings thereon a 
prepared and kept at the expiration or sooner determination of the tenancy hereby created or m the 
event of the tenants becoming entitled to remove the buildings standing on the demised land at the 
expiration or sooner determination of the tenancy hereby created pursuant to the proviso in that 
behalf hereafter contained to peaceably leave and yield up the demised land cleared and levelled to 
the satisfaction in all respects of the Trustees.” ■ ' 

The provisos, inter alia, include the following covenants binding the lessees , : 

“ (2) Either party to tliese presents may terminate the tenancy hereby created by giving to 
the other of them one calendar month’s notice in writing to expire on the 1st day of any calendar month. 

(4) The tenants may during the period of notice for determination of tenancy hereby created 
in accordance svith Proviso No. 2 hereinbefore contained remove such buildings as have been standing 
upon the demised land provided that the tenants shall have paid all rent hereby reserved up to the 
determination of this tenancy and shall have performed and observed all the covenants on the part 
of the tenants and the conditions herein contained or referred to.” 

' On February 28, 194-7, Moreshwar Narayan Dhotre and Dinsbaw Rustomj 
Ogra assigned their rights in the lease to Rupjijeraji andKanji Manji, who accord- 
ing to the deed of assignment (Exhibit D) paid Rs. 22,250 to the assignors, and 
this assignment appears to have been accepted by the lessors. On January 25, 
1956, the Trustees of the Port of Bombay sent a notice to Rupji Jeraji and Kanji 
Manji requiring them to vacate the premises and deliver vacant and peaceful 
possession of the land on February 29,i956. This notice was not complied with, 
and the suit was filed for their ejectment, as stated already. In the plaint, the 
first relief claimed was that 

“ the defendant be ordered and decreed to forthwith deliver vacant and peaceful possession 
of the demised premises situate at Mazgaon Sewri Reclamation Estate and more particularly 
described in Exhibit A hereto.” 

Exhibit A mentioned the following : 

“ All that piece or parcel of land situate at Haji Bunder, Mazgaon Sewri Reclamation Estate* 
Bombay, admeasuring 5,066 6/9 square yards or thereabouts bearing Cadastral Survey No. 272/145 
of Parel Seivree Division.” 

The suit, as stated, was filed against both Rupji Jeraji and Kanji Manji, but later, 
the plaint was amended by striking out the name of Rupji Jeraji, who had died 
much earlier. 

The appellant, as defendant, raised a number of pleas. His main contention 
was that the , notice dated January 25, 1956 was invalid, inasmuch as it had been 
served only upon one of the lessees (Kanji Manji) and not upon the heirs and legal 
representatives of Rupji Jeraji. He also contended that the suit was bad for non- 
joinder of the heirs and legal representatives of Rupji Jeraji, who were necessary 
parties. He raised a plea of jurisdiction, alleging that the suit had to be filed in 
the Court of Small Causes, Bombay, inasmuch as it was governed by the Bombay 
Rents, Hotel and Lodging. Houses Rates (Control) Act, 1947. He further claimed 
the protection of section 4, sub-section (4) (a) of this Act which, he said, applied 
to him and not sub-section (1) of the.same section. He contended that, in view of 
of the prohibition contained in the Act, he could not evict his sub-tenants, and that 
the contract that he must deliver vacant possession was impossible of performance 
and . the said, impossibility rendered the claim of the plaintiffs incompetent. 

All these pleas were found against the appellant It was held that thc;tehancy 
was a joint tenancy, that a notice to one of the joint tenants was sufficient, and 
that the suit also was not bad for non-joinder of the legal representatives,- ofRupji 
Jeraji., The trial Judge held that the present agreement was enforceable, inasmuch 
as this case was governed by sub-section (1) and not sub-section (4) (a) , of section. 4 
of the Act. For the same reason, the trial Judge also held that the suit was properly 
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laid in . the Bombay City Civil Court at Bombay. The same contentions were 
'raised before us, and we shall deal with them in the same order. 

The argument about notice need not detain us long. By the deed of assign- 
ment dated 28th February, 1947, the tenants took the premises as joint tenants. 
The exact words of the assignment were that 

“ the Assignors do and each of them doth hereby assign and assure with the Assignees as Joint 
Tenants.” 

The deed of assignment was approved and accepted by the . Trustees of the 
Port of Bombay, and Rupji jeraj and the appellant must be regarded as joint tenants. 
The trial Judge, therefore, rightly held them to be so. Once it is held that the 
tenancy was joint, a notice to one of the joint tenants was sufficient, and the suit 
for the same reason was also good. Mr. B. Sen, in arguing the case of the appellant, 
did not seek to urge the opposite. In our opinion, the notice and the frame of the 
suit were, proper, and this argument has no merit. 

The real controversy in this case centres round the applicability of the Bombay 
Rents, Hotel and Lodging Houses Rates (Control) Act, 1947 (shortly called, the 
Rent Control Act in the judgment) to the present suit, and from that also arises 
the question of the jurisdiction of the Bombay City Civil Court. The latter argu- 
ment about the jurisdiction of the Court can only arise, if the Rent Control Act 
applies to the present facts. We shall, therefore, consider these two points together. 

It must not be overlooked that the suit was for eviction from the land only 
Under the Rent Control Act, the word “ premises ” is defined by section 5 (8), 
inter alia, as follows : 

“ 'Premises ’ meatis — 

(a) any land not being used for agricultural purposes.” 

The Act, prior to its amendment in 1953 by the Bombay Act IV of 1953, provi- 
ded by section 4 (I) as follows ; 

“ This Act shall not apply to any premises belonging to the Government or a local authority 
or apply as against the Government to any tenancy or other like relationship created by a grant from 
the Government in respect of premises taken on lease or requisitioned by the Government ; but it 
shall apply in respect of premises let to the Government or a local authority.” 

This sub-section was considered by the Bombay High Court in a case, which 
was brought up in appeal to this Court by Special Leave. The judgment of this 
Court is reported in Bhalia Co-operative Housing Society Lid. v. D. C. Patel^. In that 
case, building sites were auctioned in 1908 by the City Improvement Trust, Bombay. 
One of the conditions of the sale was that the bidder should construct a building, 
on the site, of a certain value and according to a plan approved by the City Improve- 
ment Trust. One Sitaram Laxman was the highest bidder, and he constructed a 
building, as agreed. He was then granted a lease of the land together with the 
building for 999 years. Subsequently in 1925, the Bombay Municipality succeeded 
the City Improvement Trust, and the Bhatia Co-operative Housing Society Ltd., 
acquired the lessee’s interest. A suit was filed by the Co-operative Society against 
its own tenants in th Bombay City Civil Court. The plea was that the suit ought 
to have been filed in the Court of Small Causes, as required by the Rent Control 
Aet. The plaintiff relied upon sub-seetion (1) of section 4 to show that the Act 
did not apply to such a suit. This contention of the plaintiff was accepted by the 
trial Judge, who decreed the claim. The Bombay, High Court, however, on appeal, 
held that sub-section (1) of section 4 did not apply, and that as bet- 
ween the Co-operative Society and its sub-tenants, the suit was governed by the 
Rent Control Act and ought to go before the Court of Small Causes. The High 
Court, therefore, ordered that the plaint be returned for presentation to the proper 
Court. 
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; This Court, on appeal by Special Leave, reversed the decision of the High Court, 
and restored that of the trial judge. This Court pointed out that sub-section (1) 
of sectipn 4 had three parts, viz-, 

“ (1) this, Act shall not' apply to premises belonging to the Government or a local authority ; 

(2) this Act shall not apply as against the Government to any tenancy or other like, relationship 

created by grant from the Government in respect of premises taken on lease or requisitioned by the 
.Government ; and • . . - . , . . 

(3) this Act shall apply in respect of premises let out to the Government or a local authority. 

This Court further held that the first part of the sub-section mentioned as part 
•No. (1) above had no reference to any tenancy or other' like relationship as in the 
latter part, and was general in character. In framing it in that way, the • intention 
was obviously different, and it was to exempt premises of a particular type from 
the operation of the Act altogether, and the exemption attached to the premises. 
Reasons were given by this Court why it thought that this exemption was general 
and the immunity absolute. Into these reasons we are not now required to go. As 
between the Bombay Municipality and the lessee, it was held that the land and 
the buildings belonged to the former as owner and not to the lessee. This Court, 
therefore, observed at page 196 : 

“The truth is that the lessor after the building was erected became the owner of it and all the time 
thereafter the demised premises which include the building have belonged to him subject to the right 
of enjoyment of the lessee in terms of the lease.” 

The Act was thus held not to apply to such suits, and the order of the High 
Court was reversed. 

At first, an Ordinance and later, an Act were passed to nullify the effect ■ of 
this ruling by the addition of sub-section (4) (o). That sub-section now reads as 
follows : 

“ (4) (a) The expression “ premises belonging to the Government or a local authority ” in 
sub-section (1) shall, notwithst.anding anything contained in the said sub-section or in any judgment 
'decree or order of a Court, not include a building erected on any land held by any person from the 
Government or a local authority under an agreement, lease o’r other grant, although h.aving regard 
to the provisions of such agreement, lease or grant the building so erected may belong or continue 
■to belong to the government or the local authority, as the case may be; and 

(i) notwithstanding anything contained in section 15, such person shall be entitled to create 
a tenancy in respect of such building or a part thereof.” 

The amendment achieved two different things. It enabled the lessee of the parti- 
cular kind of building described in clause (a) to create sub-tenancies in spite of the 
ban against sub-tenancies contained in section 15. It also excluded from the opera- 
tion of sub-section (1) the buildings specified in clause (a) of that sub-section.- The 
amendment said nothing about the relationship of thq Government or the local 
authority, on the one hand, and the lessee, on the other, in respect of the land. The 
word “ premises ” in sub-section (1) could mean the land or the buildings or bothi 
Sub-section (4) (a) dealt only with the buildings, and did not deal with the land; 
■because it used the word “ buildings ” and not the more general word “ premises 
The import of sub-section (4) (a) of section 4 was thus limited to buildings, and did 
'not extend to land. The sub-section, however ,was drafted somewhat inartistically, 
and the obscurity of the language presents some difficulty. The trial Judge follow- 
ed a decision of the Bombay High Court reported in Ram Bhagivandas v. Bombay 
CorpoTatioTi^, In that case, one K-hudabakh Irani had taken lease of certain plots 
some .30 years back, and constructed some structures upon the open plot, and ren- 
ted them out as tenements. In 1947, Irani sold them to one Tyaballi. ’ In 1951, 
thd Municipal Corporation filed a suit to eject Tyaballi from the .plots, any 'by 
a. consent decree, Tyaballi agreed to deliver up vaeant and peaceful possession, of 
the plots clear of all structures. Tyaballi failed to remove the structures, and the 
Municipal Corporation sought to execute the decree. The tenants ’thereupon 
filed a suit under Order 21, rule 103 of the Civil Procedure Code ap-ainst the Muni- 
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cipal Corporation, But the suit was dismissed. In the appeal which was filed in the 
High Court, it was conceded that the Municipal Corporation was the owner of the 
plots in question, but protection was claimed on the basis of sub-section (4) (a) of 
section 4 of the Rent Control Act. Chagla, C.J., in dealing with the history of the 
Amending Act, pointed out that the Legislature was seeking to protect by that sub- 
section tenants who, occupied buildings put up on land belonging to a local authority 
if the buildings occupied by them were constructed under an agreement under which 
the lessee was under an obligation to construct buildings. He pointed out that the 
protection of sub-section (4) (a) was to buildings and not toland, and that the phrase 
“ under an agreement, lease or otlaer.grant ” modified not only “ held by any, person 
from Government or local authority ” but also “ erected on any land.” He, there- 
fore, held that the words “ erected on any land held by any person from a local 
authority ” were descriptive of the building and did not emphasise the point of 
time when the building was erected. By that phrase, what was emphasised was 

‘ ' that the nature of the building must be such as to satisfy the test that it was erected on land 
held by a person from a local authority and the test must be applied at the time when the pro- 
tection is Sought.” 

, In this case, it is contended, as it was contended in the Bombay High Court, 
that so long as a building was erected under an agreement with Government or 
a local authority,- the benefit of sub-section (4) (a) of section 4 would be available, 
no matter how many hands the property might have changed. This argument was 
Considered by the learned Chief Justice, and was rejected. 

In our opinion, though the section is far from clear, the meaning given by 
the learned Chief Justice is the only possible meaning, regard being had to the 
circuriistances in which this sub-section came to be enacted. Those circumstances 
were : In a case in which the holder of the land from a local authority was seek- 
ing -to evict his sub-tenants, it was held by the Bombay High Court that the matter 
was governed by the Rent Control Act. TMs Court held that sub-section (1) applied 
and the suit was not governed by the Rent Control Act. The amendment was 
enacted to cut down by a definition the operation of the words “ any premises be- 
longing to the Government or a local autliority ” by excluding only buildings which 
were occupied by sub-tenants even though the buildings belonged to the Govern- 
ment or continued to belong to it. Clause (b) of sub-section (4) excluded also sec- 
tion 15, which prohibited sub-letting by a tenant. That, however, was limited to 
the case of buildings only, and did not apply to the case of land. In this situation, 
any action by the Government or the local authority in respect of lands falls to be 
governed by sub-section (1) and not sub-section (4) (a), and sub-scction (1) puts the 
case in relation to land entirely out of the Rent Control Act. The net result, there- 
fore, is that if Government or a local authority wants to evict a pci-son from the 
land, the provisions of the Rent Control Act do not come in the way. For the 
same reason, the suit for ejectment does not have to be filed in the Court of Small 
Causes, as. required by the Rent Control Act but in the Giy Civil Court, as has been 
■done in this case. - 

There is one more reason in this case for reaching the same conclusion, be- 
cause at the time of the lease in 1942, the lessees, from whom the appellant claims 
assignment, were given a lease not only of the land but of the buildings. The whole 
tenor of the agreement shows that the title of the lessees wa-s precarious. It was a 
monthly tenancy liable to be terminated with a notice under the Transfer of Pro- 
perty Act, and there was only a grace that the lessees, when evicted, might remove 
buildings within one month of their eviction. This precarious interest was obtained 
by the assignees by an assignment, and the same thing applies to them. If the 
original lessees took on lease not only the land but also the buildings, it is not open 
to their assignees to claim that the ownership of the Government extended only to 
• the land and not to the buildings. By the admissions in the deed of lease and the 
various clauses, it is quite clear that these buildings cannot’ now be described as 
buildings constructed under an agreement ■with the Government, but rather as 
buildings, belonging to Government which were leased out with the land but in 
respect, of \yhich by a concession, the lessees were entitled to remove the buddings 
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witKin one month after eviction. In our opinion, the suit as laid for vacant posses- 
sion of the site and in the City Civil Court Was competerit. 

It was contended that the contract was incapable of being performed, because 
at least between the present appellant and his sub-tenants the provisions of the 
Rent-Control Act would apply, and he would not be able to evict them in his turn. 
It was, therefore, argued that this impossibility on the part of the appellant to fulfil 
his obligations to, deliver vacant possession rendered that portion of the lease deed 
unenforceable and void.. It is to be noticed that the appellant does not claim that 
by reason of the impossibility the whole of the lease deed becomes void, because 
if he did so, the suit of the Port Trust Authorities would be perfectly justified with 
out any more. He only seeks to show that that portion of the deed dealing with 
delivery of vacant possession has become impossible of performance. Such a situa- 
tion had also arisen in the case of the Bombay High Court in Ram Bhagwandas v. 
Bombay Corporation^, and the assignee of the lessee was unable to deliver vacant pos- 
session. Whether or not the Port Trust Authorities would be able hereafter to evict 
the sub-tenants of the appellant is a matter, on which we need not express any 
opinion. If the appellant cannot evict his sub-tenants so as to be able to remove 
the buildings, in exercise of the right conferred on him, that is an unfortunate 
circumstance, which does not serve to entitle him to defeat the rights of the Port 
Trust Authorities. They are only claiming vacant possession of the site, and under 
the agreement, if the appellant docs not remove the buildings within one month, 
then they would be entitled to take possession of the land with the buildings , what- 
ever might be the rights of tire sub-tenants, and as to which, as we have pointed 
out already, we say nothing. 

In our opinion, the appeal must fail, and is dismissed; but in the circum- 
tances of the case, we do not make any order about costs. 

V.S. Appeal dimissedi 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. C. Das Gupta and Raghubar Dayal, JJ. 

Suraj Ahir and others . . Appellants* 

V. 

Prithinath Singh and others . .. Respondents. 

Bihar Land Reforms Act {XXX of 1950), sections — Notification taking over estate — Effect — Right to 
recover possession from person holding over after redemption of mortgage — If vests in State. 

The plaintiffs sued the defendant for recovery of possession of the disputed lands and mesne pro- 
fits as the family of the defendants did not have any raiyati interest in the disputed lands except rehan 
interest under the rehan deed dated 3rd July, 1906, and that, subsequent to the redemption of 
that deed in 1943 they had no right to remain in possession and occupation of the disputed lands. 

Held : On the date of the vesting under Notification under section 3 (1) of the Bihar Land Re- 
forms Act, 1950, the defendants were not in possession as mortgagees. It may be as traspassers or in 
any other capacity. The land in suit did not come within clause (c) of section 6 of the Bihar Land 
Reforms Act. As the lands were not in the khas possession of the plaintilL at the relevant date it could 
not be deemed to be settled with the plaintiffs by the State in accordance witli the provisions' of sec- 
tion G of the Act. In the absence of any such settlement, no rights over the land in suit remained 
in the plaintiff after the date of vesting, all their rights having vested in the State by virtue of sub- 
section (1) of section 3 of the Act. The plaintiffs lost their right to recover possession from the 
defendants, even if they were trespassers, on their estate vesting in the State and thereafter they had 
•no subsisting right to recover possession from the defendants. The right to possession how vests in 
the State and the plaintiffs suit must be dismissed.- 

Appeal from the Judgment and Decree dated the 28th January, 1958, of the 
Patna High Court in Appeal from Original Decree No. i43 of 1948 

B. K. Saran and K. L. Mehta, Advocates, for Appellants, 

R. K. Garg, D. P. Singh, S. C. Agganval and M. 'K. Ramamurthy, Advocates of 
Mfs. Ramamurthy & Go., for Respondents. 


1. A.I.R. 1956 Bom. 364. 

4tH May, 1962. 
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- . I The Judgment of the Court was delivered by 

Raghubar Dayal, J . — This appeal, on a certificate granted by the High Court 
of Judicature at Patna, arises in the following' circumstances : 

The plaintiffs-respondents sued the appellants for the recovery of possession 
of the disputed lands and mesne profits as the family of the defendants did not 
have any raiyati interest in the disputed lands except rehan interest under the rehan 
deed dated July 3, 1906, and that, subsequent to the redemption of that deed, 
they had no right to remain in possession and occupation of the disputed lands. 

The plaintiffs alleged that Pranpat Bhagat and others held eight annas share 
of milkiat interest in village Sevathra, pargana Nonaur, tauzi No. 3879 and that 
the other eight annas share was held by Kunj Bihari Bhagat and others. These 
persons also held Khudkast lands in the village and that such lands were treated 
as kasht lands. In 1906 Ram Autar Bhagat, one of the members of the joint family 
of Pranpat Bhagat, executed the mortgage deed with respect to 15 bighas of land 
out of 16 bighas of kasht lands, to Sheo Dehin Ahir, on behalf of his joint family. 
The defendants entered into possession on the basis of that mortgage deed, they 
having had no connection with the land mortgaged prior to the execution of 
the mortgage deed. 

’ Later on, in 1912, Ram Lai Bhagat and Munni Bhagat, of Pranpat’s family, 
executed anodrer mortgage deed with respect of their entire milkiat interest in favour 
of Jatan Ahir and Ram Saran Ahir who also belonged to the family of Sheo 
Dehin Aliir. They then got into possession of the fresh land which had been mort- 
gaged. 


Ram Lai Bhagat and others sold their milkiat share together with the kasht 
lands to the plaintiffs in 1915. The plaintiffs entered into possession of the milkiat 
property and subsequently redeemed the mortgage deeds in 1943. The plaintiffs 
also purchased four annas ’ share belonging to the branch of Kunj Bihari Bhagat. 
The other four annas’ share of that branch was purchased by Raja Singh who then 
sold it to Ram Ekbal Singh, impleaded as defendant No. 6 in the plaint. The 
defendants, however did not make over possession of the land in suit after the 
mortgage deeds had been redeemed and hence the suit ■v\'as instituted for a decla- 
ration and recovery of possession. 

The defendants 1 to 5 did not admit the allegations made by the plaintiffs 
and stated the real state of affairs to be that the disputed lands were never the bakasht 
lands of the proprietors of the village and were really the raiyati qaimi kasht lands 
of the defendants, that the plaintiffs never purchased the disputed lands, that the 
disputed lands, were the raiyati kasht lands of Ram Autar Bhagat only, who let 
out the disputed lands in rehan under different rehan deeds alleging them to be 
raiyati kasht lands, and who had earlier treated it as his exclusive raiyati kasht lands, 
.and that, ultimately, Ram Autar Bhagat sold the disputed lands to the defendants 
and got their names entered as qaimi raiyati kashtkars. It was further alleged that 
the defendants had acquired title to the land in suit by virtue of adverse possession. 

The trial Court found that the plaintiffs had no subsisting title to the lands in 
suit as those lands were not sold to the plaintiffs who had purchased me rriilkiat 
interest including the bakasht and zerat lands, that the suit was barred by adyeree 
possession also and that it was barred by limitation. It therefore dismissed the 
suit. 


On appeal, the High Court held that the plaintiff did purchase the land in suit 
and that the defendants were in possession only as mortgagees and that, after the 
redemption of the mortgage, they had no right to rontmue inposs^sion. It there- 
fore allowed the appell and decreed the plaintiff’s suit. The defendants have 
now filed this appeal. 

Learned counsel for the appellants has urged five points : 

(1) The record of rights supported the case of the defendants that they were 
the qaimi raiyats and that the High Court wrongly construed them. 
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(2) The sale deed of 1915 ih favour of the respondents did not include the 
land in suit. , 

(3) Even if the plaintiffs respondents acquired right to the land in suit by 
purchase, they are estopped from taking any action against the dcfendants-appellants 
who had been in possession' for long. ' 

(4) , The . suit is barred by limitation as the defendants had perfected their 
title by adverse possession and the plaintiffs had not been in possession within 
limitation. 

(5) The plaintiffs-respondents had no subsisting title to evict the appellants 
in view of the provisions of the Bihar Land Reforms Act, 1950 -(Bihar Act XXX of 
1950). 

The case set up, by the defendants with respect to their acquiring the qaimi 
raiyati kasht rights, in their written statement, has been disbelieved by the Courts 
below and, we think, rightly. If follows that the defendants were in possession of the 
land in suit only as mortgagees as held by the Court below and that they had no 
right to possession after the mortgage had been redeemed. 

By the sale deed dated 5th October, 1915, Ram Lai Bhagat and others sold 
the property described thus in the sale deed ; 

“ 8 (eight) annas ancestral milkiat interest, out of Tauzi No. 3879, in mauza Sewathra, pergana 
Nanaur, tliana Pito, district Shahabad, Sub-registry office Jagdishpur, the Sadar Jama whereof is 

l90 which has been in possession and occupation of us, the executants without copartnership and 
interference by anybody together with all the present Zamindari rights appertaining thereto, without 
excluding any interest and profit, together with Zirat lands which have been recorded in the survey 
papers in the names of us, the executants as bakasht (lands) and new and old parti lands, aam and 
■khas Ghairmazrua lands, baharsi dili, house of the tenants ground rent, ahar, pond, reservoir, tank, 
orchard, fruit-bearing and non-fruit bearing trees and bamboo-clumps that is the entire lands and 
profit (derived from) zamindari below and above the surface existing or which may be derived in 
future without excluding anything.” 

They emphasized the extent of the sale property further by saving : 

“ We, the executants, gave up and relinquished our respective possession and occupation of 
vended property today. The entire interest excluding only the chaukidar cliakran (service) land which 
has been let out in settlement witli us, the executants is being sold. The chailkidari land only is not 
being soimd (sic.).” 

It is clear therefore, as held by the High Court, that the land in suit which is included 
in the milkiat share was not excepted from sale. The only property excluded from 
saie was the chaukidari chakran land. 

The long possession of the appellants therefore does not estop the respondents 
from recovering possession from them. The suit was instituted within 12 years 
of the redemption of the mortgage deed and it is not therefore barred by limitation. 

The only other question to determine is whether tlie plaintiffs-respondents can- 
not recover possession from the appellants in view of the provisions of the Bihar Land 
Reforms Act, 1950 (Act XXX of .1950), hereinafter called the Act, which came into 
force during the pendency of the appeal in the High Court. The trial Court dis- 
missed the suit on 8tli March, 1948. The High Court allowed the appeal on 28th 
January, 1958. The Act came into force on 25th September, 1950. 

Sub-section (1) of section 3 of the Act empowered the State Government to 
declare by Notification that the estates or tenures of a proprietor or tenure-holder 
..specified in the Notification have passed to and become vested in the State. , Such 
• yesting took place on 1st January, 1955. It is contended for the appellahts .that 
the respondents ceased to have any proprietary right in the land in suit -when .their 
estate vested in the State and therefore they had no right to' recover possession froih 
them. . i 

’ ■ Section 4 of the Act mentions the consequences which follow bn thd publica- 
tion of the Notification under sub-section (1) of section 3. According to lection 4 (a), 
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such estate or tenure including the interests of the proprietor or tenure-holder iri 
the various objects mentioned therein shall, With effect from the date of vesting, vest 
absolutely iti the State free from all encumbrances, and such proprietor or tenure- 
holder shall cease to have any interest in such estate or tenure other than the interest 
expressly, saved by or under the provisions of the Act. This makes it absolutely’ 
clear- that after the vesting of the estate, no interest other than that expressly saved 
by dr under the provisions of the Act remained in the respondents. The right to 
recover possession from the trespasser also got vested in the Slate. Sub-clause (/) of 
section 4 provides that the Collector shall take charge of such estate or tenure and 
of all interests vested in the State under the section. ■ ' f 

In this connection reference may be made to the decision of this Court in Haji 
S. K. Stibhan v. Madhorao'^, which dealt with a similar question in the context of the 
provisions of the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950 (M. P. Act No. 1 of 1951). 

We have now to consider whether any interest in the land in suit was expressly 
saved by or under the provision of the Act m favour of the respondents. 

. Section 6 of the Act provides intern alia that on and form the date of vesting, 
all lands used for agricultural purposes which were in khas possession of a proprietor 
or tenure-holder on the date of vesting shall be deemed to be settled by the State 
with such proprietor or tenure-holder as the case may be and such proprietor 01 
tenure-holder shall be entitled to retain possession tliereof and hold them as a raiyat 
under the State, having occupancy rights in respect of such lands subject to the pay- 
ment of such fair and equitable rent as may be determined by the Collector. The 
lands coming within this section included lands used for agricultural purposes forming 
the subject matter of a subsisting mortgage on the redemption of which tire inter- 
mediary is entitled to recover khas possession thereof. It follows that such lands, 
though not in the actual khas possession of the proprietor on the date of vesting would 
also be deemed to be settled with the proprietor, who would retain their possession 
as raiyat under the State. 

According to section 2 {k) of the Act, 

“ ‘khas possession’ used with reference to the possession of a proprietor or tenure-holder of any 
land used for agricultural or horticultural purposes means the possession of such proprietor or tenure- 
holder by cultivating such land or carrying on horticultural operations thereon himself with his own 
stock or by his own. servants or by hired labour or with hired stock.” 

On the date of vesting, the respondents were not in khas possession of the land in 
suit as they were not in possession in any of the manners mentioned in this defi- 
nition. 

Section 6 does not really enlarge the scope of the expression ^ khas possession ’ 
but includes lands covered by clauses (a) (6) and (c) of sub-section (1) among the 
lands which , can. be deemed to be settled by the State with the proprietor. 
.Clause (c) originally, -was : 

“ lands used for agricultural or horticultural purposes and in the possession of a mortgagee which 
immediately before the execution of the mortgage bond were in klias possession of such proprietor 
or tenure-holder.” 

This clause was substituted by another clause by seetjon 6 of the Bihar Lantl 
Reforms (Amendment) Act, 1959 (Act XVI of 1959) and under that section the 
substituted clause shall be deemed always to have been substituted, that is to say, 
is to be deemed to have been in the original Act from the very beginning. The 
substituted clause (c) reads : 

“ {c) lands used for agricultural or horticultural purposes forming the subject matter of a 
subsisting mortgage on the redemption of which the intermediary is entitled to recover khas possession 
thereof.” 

It is therefore necessary for the respondents, to get advantage of the provisions 
of this clause, that there be. a subsisting mortgage on the date of vesting and that the 
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land included in the subsisting mortgage be such that on the redemption of the 
mortgage the respondents be entitled to recover' khas possession thereof. No mort- 
gage subsisted on the date of vesting and therefore the benefit of this clause c^not 
be taken b'y the respondents. The land in suit does not come within the provisions 
of clause (c) or any other clause of sub-section { 1) of section 6 of the Act. This point 
was raised in the High Court which observed as follows , in this connection ; 

“ In the first place the defendants were in possession as mortgagees and, even section 6 of the Bihar 
Land Reforms Act provides that the possession of the mortgagee is the possession of the mortgagor even 
for tlie purpose of construing the meaning of Khas possession of the intermediary over the land which 
may be deemed to be settled with him by virtue of section 6 of the Act. The defendants’ possession 
being the mortgagees’ possession, the case is covered by the terms of section 6 itself. Apart from it • 
it has been held in the case of BriJ Nandan Singh v. Joxnuna Prasad Sahu and another^, by a Division Bench 
of this Court drat the words ‘ Khas possession ’ include subsisting title to possession as well and any 
proprietor, tvhose right to get klias possession of the land is not barred by any provision of law, will 
have a right to recover possession and the State of Bihar shall treat him as Raiyat with occupancy, 

■ right, and not the trespassers. The contention of the learned Advocate General must fail in terms 
of the above decision.” 

On the date of vesting, the appellants were not in possession as mortgagees. 
The mortgages had been redeemed in 1943. Thereafter, the possession of the ap- 
pellants was not as mortgagees. It may be as trespassers or in any other capacity. 
The land in suit, therefore, did not come within clause (c) of section 6 of the Act as 
it stood when the High Court delivered the judgment. 

Reliance was placed by the High Court on the case reported as Brij JVandan 
Singh V. Jamma Prasad^, for the construction put on the expression ‘ khas possession ’ 
to include subsisting title to possession as well, and therefore for holding that any 
proprietor, whose right to get khas possession of the land is not barred by any provi- 
sion of law, will have a right to recover possession and that the State of Bihar shall 
treat him as a raiyat, with occupancy right and not as a trespasser. We do not 
agree with this view when the definition of ‘ khas possession ’ means the possession 
of a proprietor or tenure-holder either by cultivating such land himself with his 
own stock or by his own servants or by hired labour or with hired stock. The mere 
fact that a proprietor had a subsisting title to possession over eertain land on the 
date of vesting would not make that land under his ‘ khas possession 

It is clear therefore that the land in suit cannot be deemed to be settled with 
the respondents by the State in accordance with the provisions of section 6 of the 
Act. In the absence of any such settlement, no rights over the land in suit remained 
in the respondents after the date of vesting, all their rights having vested in the 
State by virue of sub-section (1) of section 3 of the Act. 

We are therefore of opinion that the respondents lost their right to recover 
possession from the appellants, even if they were trespassers, on their estate vesting 
in the State, by virtue of sections 3 and 4 of the Act and that therefore, thereafter, 
they had no subsisting right to recover possession from the appellants. The right 
to possession now vests in the State. The respondents being no more entitled to 
recover possession of the land in suit the decree of the High Court has to be set aside. 
We, accordingly, allow the appeal, set aside the decree of the Court below and 
restore the decree of the trial Court, though for reasons other than those given ’by ' 
that Court in its Judgment. In the circumstances of the case, we order tire parties 
to bear their own costs. 


K.S. - — Appeal allowed. 

\ . ‘ ■ 
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H] P. J. P. THOMAS V. C. I. T., CALCUTTA (S.K. Dos, J.). 

THE SUPMME COURT OF INDIA. 

Present:— S. K. Das, A. K. Sarkar and M. Hidayatullah, JJ. 

P.J.P. Thomas .. .Appellant* 

The Commissioner of Income-tax, Calcutta . . Respondent. 

Incomt-tax Act (XI of iSss), section i6 (^) (a) (iiij — Transfer of assets — Wife’s dividend income — 
Shares iranferred prior to marriage — Inclusion in husband’s assessment — Validity — -Transfer in eonsideration, 
or contemplation, of marriage — When takes effect — Date of transfer or date of marriage. , 

A shareholder in a company transferred his shares to a personhvith whom he %vas already engaged 
to be married. The marriage took place later, and the company thereafter effected the transfer in 
the share register. . Dividends were subsequently paid on the shares to the tvife, but they were assessed 
to tp: as the husband’s income. The High Court, on Reference, upheld the assessments on the basis of 
section iG (3) (a) (iii) of the Income-tax Act, 1922. On appeal by the husband 

Held, that section 16 (3) (a) (iii) creates an “ artificial” income and must be strictly construed. 

The object of the section is not just the principle of aggregation. All income enjoyed by the wife 
is not to be included in the income of the husband, It aims at foiling an individual's attempt to avoid 
■or reduce the incidence, of tax by transferring his assets to the wife;. English decisions on the subject are 
not therefore in point. 

The words “ wife ” and “ husband" should begiven their natural meaning and should not be inter- 
preted in an archaic or secondary sense. 

Under section 16 (3) (a) (iii) the relationship ofhusband and wife must subsist not only at the time 
■of the accrual of the income, but the relationship must also subsist when the transfer is made, in order 
to fulfil the condition that the transfer is “ directly or indirectly to the wife by the husband 

Whether the transfer of shares in the present case be in consideration of a promise to marry or be 
a gift subject to the subsequent condition of marriage, the transfer takes effect immediately and is not 
postponed to the date of the marriage. 

Appeals from the Judgment and Order dated’ 28th February, 1961 of the Calcutta 
High Court in Income Tax Reference No. 49 of 1958. 

Sachin Chaudhury, Senior Advocate (2). N. Mukherjee and B. N. Ghosh, Advo- 
cates, with him) for Appellant- 

K. N. Rqjagopal Sastri, Senior Advocate (R. N. Sachthey, Advocate, with 
him) for the Respondent. 

The Judgment of the Court was delivered by 

S. K. Das, J,— These are four appeals on certificates granted by the High Court 
.of Calcutta under section 66-A (2) of the Indian Income-tax Act, 1922. The 
appeals are from the decision of the High Court dated February 28, 1961 in 
Income-tax Reference No. 49 of 1956.. 

We may first state the relevant facts. One P, J. P. Thomas is the appellant 
\before us. He was the assessee before the taxing authorities. He held 750 ‘ A ’ 
shares in J. Thomas & Co., Ltd., of 8 Mission Row, Calcutta. The assessee entered 
into an engagement, to many one Mrs. Judith Knight, stated to be a divorcee, and 
■the engagement was announced in certain newspapers bn September 3, 1947. ' On 
December 10, 1947 the assessee and Mrs. Knight presented to the Company an 
application to transfer the said 750 ‘ A ’ shares to Mrs. Judith Knight. A 
transfer deed of that date stated : 

“ I Philip ■John Flasket Thomas of 8, Mission Row, Calcutta, in consideration of my forth - 
'coming’marriage %vith Judith Knight of 35, Ridgeway, Kingsbury, London (hereinafter called the 
said transferee) do hereby transfer to the said transferee the 750 ‘ A ’ shares numbered 1-750 standing 

in my name in the books of J. Thomas & Co., Ltd., to hold to the said transferee 

iExecutors Administrators and Assigns, subject to the several conditions on which I hold the same 


* C. As. Nos. 352 to 355 of 1962; - ■ : . ■ ■ - 2and March:' 1963. 
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at the time of the execution thereof. -And I the said transferee;, do ..hereby agree to take the said! 
shares subject to the same conditions.” 

On December 15, 1947 the Company transferred the shares to Mrs. Judith Knight 
and registered her, as the owner of the shares. On December 18, 1947 the marriage; 
was solemnised. On January 26, 1948 the fact of marriage was communicated tO' 
the Company and the name of the shareholder was changed in the books of the 
company to Mrs. Judith Thomas. It is undisputed that during the relevant periods- 
the shares stood registered, in the name of the assessee's wife and when the income- 
in- question arose to her. she was the wife of .the assessee. The four accounting; 
years with which the assessments were concerned were those ending respectively 
on April 30, 1948, April 30, 1949, April 30, 1950 and April 30, 1951. The, four- 
assessment years were 1949-50, 1950-51, 1951-52 arid 1952-53. It appears that 
for the years 1949-50 and 1950-51 assbsments of P. J. P. Thomas which had by 
then been already completed were re-opened tinder ^section 34 of the; Indian Incorne- 
tax Act, 1922 and the dividends of Rs. 97,091 arid Rs. 78,272 as grossed up and paid 
to’ Mrs. Judith Thomas duririg the accounting years ending April 30, 1948 and April! 
30, 1949 were re-assessed in the hands of P. J. P. Thomas. For the. assessment years. 
1951-52 and 19524953, the dividends paid by the company to Mrs. Judith Thomai 
during the accounting periods ending April 30, 1950 and April 30, 1951 were held by 
the Income-tax Officer to be includible in the total income of P. J. P. Thomas under 
section 16 (3) (b) of the Act and accordingly orders were passed including the sums- 
of Rs. 1,00,000 and Rs. 16,385 being the grossed up dividends for the two years, 
respectively in the total income of P. J. P. Thomas. 

Against the said assessment orders the assessee preferred appeals to the Appel- 
late Assistant Commissioner. By a common order dated May 11, 1955 the Appel- 
late Assistant Commissioner confinned the orders of the Incorne-tax Officer holding 
that not only the provisions of section 16 (3) (6) but also the provisions of section 16(3) 
(a) ,(iii) of the Act applied in these cases. Against the order of the Appellate Assis- 
tarif Commissioner the assessee preferred 'lour appeals to the Appellate Tribunal! 
and contended (1) that he transferred the'sKareS to Mrs. Judith Knight when she 
was not his wife, (2) that the transfer of shares Was absolute at the time , whea 
it was made and no condition was attached to the transfer, and (3) that the.- 
transfer was for adequate consideration. On these grounds the assessee 
contended that the provisions of section 16 (3) of the Act were not attracted 
to the cases in question. The Appellate Tribunal by a consolidated order dated 
April 4, 1956 disagreed with the view of the Income-tax Officer and the Appellate 
Assistant Commissioner that the provisions of sction 16 (3) (b) applied, but it 
held that the cases fell within section 16 (3) (o) (iii) of the Act, because the 
transfer became effective only after the marriage. It further held that . the 
transfer could also be construed as -a revokable transfer within the meaning, of 
section 16 (1) (c) of the Act. Therefore the Appellate Tribunal dismissed the- 
four appeals. 

The assessee then made four applications for referring two questions of law 
arising out of the Tribunal’s order to the High Court. These questions were : 

1. In the facts and circumstances of these cases, whether the dividends paid by J. Thomas & 

Co., Ltd., to Mrs. Judith Thomas, grossed up to the sums of Rs. 97,091, Rs. 78,272, Rs. 1,00,000- 
and Rs. 16,385 respectively for the four years in question could be included in the income of Mr. 
P. J. P, Thomas and be taxed in his hands under the provisions of section 16 (3) (a) (iii) of the Indian. 
Income-tax Act ? ... , 

2. In the facts and circumstances of these cases, whether the dividends referred to above could 

be included in the, total income of Mr. P. .T. P. Thomas under the provisions of section 16 (1) (c)- 
of the Indian Income-tax Act ? i , 

The Tribunal accepted these applications and referred the aforesaid two questions 
to the High Court. -By its decision dated February 28, 1961 the High Court ans- 
wered the'first’ question against the assessee and- the second question -in his -favour. 
The assessee thea moved the High Court for a certificate of fitness under section 66-A. 
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(2) of the Act and having obtained, such, certificate has preferred the present appeals- 
to this Court; . The appeals relate only to the correctness or otherwise of the answer 
given by the High Court to the first question'. As the Department has filed no appeal 
•as to the answer given by the High- Court to the, second question,. it is unnecessary 

for us to consider the correctness or otherwise of that answer.; - 

' The answer to the first question depends onThe detenriinatiori of two points : 
(1) what, on its proper interpretation, is the true scope and effect of section 16 (3) 
(a) (iii) of the Act, and (2) whether the transfer made by the assessee in favour of 
Mrs. Knight took effect only from the, date of the marriage between the assessee 
and Mrs. Knight. A third point as to adequate consideration for the transfer was- 
also gone into by. the High Court, but in the view which we have taken of the first 
two points involved iii the question it is unnecessary to decide the point of adequate 
consideration. 

; Before we proceed to a consideration of the question, it is necessary to set out 
the relevant provisions of law. Section 16 so far as it is relevant reads ; 

“16. Jixeinptions mid exclusions in determining the total income 

■ • ( 1 ) * ' ' ■ '* * ♦ ' * * ♦ 

'(2)''*^. ' A'",;' « ’ ' ♦ * * * 

(3) In computing the total income of any individual for the purpose of assessment, there- 
's hall be included 

; (o) so much of the income of a wife or minor child of such individual as arises directly or 
indirectly 

' (Orfrom the membership of the wife in'a firm of which her husband is a partner : 

: ■ (ii) from the admission of the minor to the benefits of partnership in a firm of which such 

individual, is a partner;, - , 

(iii) from assets transferred directly or indirectly to the wife by the husband otherwise than 
for adequate consideration or in connection with an agreement to live apart ; or 

(iv) from assets transferred directly or indirectly to the minor child, not being a married daugh- 
ter, by such individual (otherwise than for adequate consideration) ; . - 

(h) •' • . * • ’ ' *”•- 

Sub-section (3) of section 16 of the Act was introduced in 1937. For the pur- 
•pose of its application it is immaterial’ whether the partnership was formed before, 
or after 1937' and whether the transfer was effected before or after that date. How- 
ever, the sub-section deals only with income arising after its introduction. It clearly 
•aims at foiling an individual’s attempt to avoid or reduce the incidence of tax by 
transfering his assets to his wife or minor child,, or admitting his wife as a partner 
or admitting his minor child to the . benefits of partnership, in a firm in which such 
individual is a partner. It . creates an artificial income and must be strictly 
construed (see Bhogilal Laherchand v. Commissioner of Income-tax^). Clauses (a} 
(i) and (a) (ii) of the sub-section; provide that in computing the total income of an 
individual there should be included the incoine arising directly or indirectly to his- 
wife from her share as a partner or to his -minor child from the admission to the 
benefits of partnership, in a firm of which such individual is a partner. We are. 
not directly concerned with clauses (o), (i) and (a) (ii). We are concerned with 
clause (a) ^ii). Under that clause the income arising from assets transferred by an 
individual to his wife has to be included in the transferor’s total income. Ihere 
are two exceptions to this rule, viz., (1) where the transfer is for adequate considera- 
tion or (2) where it is in connection with an agreement to live apart. The second. 

e.xception has no bearing , on the cases before, us.. 

The first and principal point which has been urged before us on behalf of the 
anpellant is this. It is pointed out that at the time the transfer of shares was made 
bv the assessee to Mrs. Judith Knight the latter was not the wife of the former and 
tlierefore clause (o)<iii) which talks of “ assets transferred directly or indirectly to- 
‘ ~ ' •- — — — -■ ' ' — “ — ; r“ 

1 ' (1954) 25 1.T.R. 523 :-56 Boro. L.R. 718 : I.L.R. (1954) Bom. 1093: A.I.R. 1955 Bom. 16^ 
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the wife by the husband ” has no application, apart altogether from any question 
■of adequate consideration. This argument on behalf of the appellant was advanced 
before the High Court also. The High Court sought to meet it in the following way. 
Mukharji, J., who gave the leading judgment said that in order to determine whether 
a particular case came under clause (a) (iii) or not, the relevant point of time was 
the time of computation of the total incoine of the indiyidual for the purpose of 
assessment and the section did not limit any particular time as to when the transfer 
•of assets should take place. He then observed : , • . • ' , 

“It appears to me that as the addition of the wife’s income to the huS^and’s income tinder this 
sub-section is made, the relevant time of the relationship between husband and wife, which has to 
be considered by the taxing authorities is the time of computing of the, total income of the individual 
for the purpose of assessment. ; That is how I read the opening words of section 16 (3) of the Act : 

In computing'the total income of any individual for the purpose of assessment ' 

Bose, J., expressed a slightly different view. He said that the material considera- 
tion under section 16 (3) (a) (iii) was whether the transferee was actually the wife of 
the assessee during the relevant accounting period when the income from the assets 
transferred to her accrued. In effect both the learned Judges held that for the applica- 
tion of clause (c) (iii) it was not necessary that the relationship of husband and wife 
must subsist at the time when the transfer of the assets is made ; according to 
Mukharji, J., the crucial date to determine the relationship is the date when the taxing 
.'authorities are computing the total income of the husband and according to Bose, J.^ 
the crucial time is the time when the income accrues to the wife. It must also be 
•stated in fairness to Mukharji, J., that he did not accept the view that the words 
“ husband ’ and 'wife’ in clause (a) (iii) included prospective husband and prospective 
wife. He accepted the view that the words ‘ husband ’ and ‘ wife ’ must mean legal 
jhusband and legal wife. Even so, he expressed the view that on a true construction 
■of section 16 (3) (a) (iii) the time when the relationship has to be construed is the time 
when the computation of the total income of the husband is made. . • 

Learned counsel for the appellant has very strongly contended before us that the 
•view expressed by the learned Judges of the High Court as to the propefinterpreta- 
■tion of clause (a) (iii) is not correct. On a plain reading of sub-section (3) of 
.section 16 it seems clear to us that at the time when the income accrues, it must be 
the income of the wife of that individual whose total income is to be computed for 
'the purpose of assessment; this seems to follow clearly from clause (a) of sub-section 
■<3). Therefore in a sense it is right to say that the relationship of husband and wife 
must subsist at the time of the accrual of the income ; otherwise the income will 
.not be the income of the wife, for the word • wife ’ predicates a marital relationship. 
The matter does not however end there, 'When we go to sub-clause (iii) ,we . find 
that only so much of the income of the wife as arises directly or indirectly, from assets 
-.transferred directly or indirectly to the wife by the husband shall be included in the 
total income of the husband. Therefore, sub-clause (iii) predicates a further condi- 
tion, the condition being that the income must be from such assets as have been 
transferred directly or indirectly to the wife by the husband. The condition must be 
fulfilled before sub-clause (iii) is attracted to a case. It is clear that all income of 
-the wife from all her assets is not includible in the income of the husband. Thus on 
■a proper reading of section 16 (3) (a) (iii) it seeihs .clear enough that the relationship 
-of husband and wife must also subsist when the transfer of assets is made in order to 
fulfil the condition that the transfer is ‘directly or indirectly to the wife by the 
:husband.’ , , , 

Learned counsel for the respondent has contended before us that the transfer 
mentioned in section 16 (3) (a) (iii) need not necessarily be post-nuptial and he has 
. argued that the main object of the provision is the principle of aggregation, that is, 
the inclusion of the income of the wife in the income of the husband, because of the 
•influence which the husband exercises over the wife. He has also pointed out that 
-sub-clause (i) which refers to the membership of the wife in a firm of which her 
husband is a partner is indicative of the object of the provision because it does not 
talk of any assets being, brought into the firm by the wife. He has further argued 
-.that in sub-clause (iii) tie word ‘ wife ’ is merely descriptive and means the woman 
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referred to in clause (a) and tlie word * husband ’ has reference merely to the indi- 
vidual, whose total income is to be computed for the purpose of assessment. Iii 
support of this argument he has relied on the expression “such individual” occurring; 
in sub-section (3) (c). 

We are unable to accept these arguments as correct. It is indeed true that 
all the four sub-cluses of clause (a) must be harmoniously read as this Court observed 
in Commissioner of Income-tax v. Sodra Devi\ but we see no disharmony between 
sub-clause (i) and sub-clause (iii) on the interpretation which we are putting. Sub- 
clause (i) talks only of the membership of the wife in a firm of which her husband is.' 
a partner ; it has no reference to assets at all. Sub-clause (iii) however talks of assets- 
and qualifies the word “ assets ” by the adjectival clause “ transferred directly or 
indirectly to the wife by the husband.” We fail to see how any disharmony results 
from giving full effect to the adjectival clause in sub-clause (iii). Nor do we see why 
the words ‘ husband ’ and ‘ wife ’ should be taken in the archaic sense contended for 
by the learned counsel for the respondent. In In re : Smalley. Smalley v. Scotton-,. 
decision on which learned counsel for the respondent relies, the facts were these. A. 
testator by his will gave all his property to “ my wife E.A.S. ” The testator left a. 
lawful wife M.A.S. and children by her and contributed to their support, but about 
five years before his death had contracted a bigamous marriage with a widow 
E.A.M. who lived with him and was known as E.A.S. and believed she was and was- 
reputed to be, his wife. The will was produced by E.A.M. It was held that the 
will taken in connection with the surrounding circumstances, indicated that the- 
testator intended to benefit E.A.M., she being in a secondary sense and by repute 
his wife. The rules of construction which were followed in that case were those 
laid down by Lord Abinger in Doe v. Hiscocks^. Lord Abinger said : 

“ The object in all cases is to discover the intention of the testator. The first and most obvious- 
mode of doing this is to read his will as he has written it, and collect his intention from his words. 
But as his words refer to facts and circumstances respecting his property and his family, and others 
whom he names or describes in his will, it is evident that the meaning and application of his words 
cannot be ascertained, without evidence of all those facts and circumstances. To understand tho 
meaning of any svriter, we must first be appraised of the persons and circumstances that are the 

subjects of his allusions or statements: All 

the facts and circumstances, therefore, respecting persons or property, to which the will relates, are- 
undoubtedly legitimate, and often necessary evidence, to enable us to understand the meaning and 
application of his words.” 

We are dealing here with a Statute and the Statute must be construed in a manner 
which carries out the intention of the Legislature. The intention of the Legislature 
must be gathered from the words of the Statute itself. If the words are unambiguous 
or plain, they will indicate the intention with which the Statute was passed and the- 
object to be obtained by it. There is nothing in sub-section (3) of section 16 which, 
would indicate that the word ‘ wife ’ or the word ‘ husband ’ must not be taken in 
their primary sense which is clearly indicative of a marital relationship. Nor are we 
satisfied that the object of the Legislature is just the principle of aggregation. We 
have said earlier that sub-section (3) of section 16 clearly aims at foiling an in- 
dividual’s attempt to avoid or reduce the incidence of tax by transferring his assets 
to the wife or minor child or admitting his wife as a partner or admitting his minor 
child to the benefits of partnership, in a firm in which such individual is a partner. 
This object does not require that the word ‘ wife ’ or the word ‘ husband.’ should be 
interpreted in an archaic or secondary sense. ' 

Learned counsel for .the respondent has drawn our attention to certain English 
decisions, particularly the decision of the House of Lords in Lord Vestey's Executors 
and Vestey v. Commissioners of Inland Revenue^. One of the questions which was- 
considered in that decision was whether for the purpose of either section 18 of the- 
Finance Act, 1936 (in England) or section 38 of the Finance Act, 1938 (in England) 
“ wife ” included a “ widow ”. , Their Lordships had to consider the earlier decision 


1. (1958) S.C.J. 1 : (1958) 1 M.L.J. (S.C.) 
1 ; (1958) An W.R. (S.C.) 1 : 32 1.T.R. 615 at 
623. 


2. L.R. (1929) 2 Ch. 112. 

-3. (1839) 5 M. & W. 363, 367. 

4. (1949) 1 A11E.R. 1108 : 31 T.C. 1, 80. 
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•ofithe Courtvof h.vvta\m.Gominissioners of ■Inland. [Revenue GiJtwrV which, held, 
that the one word included the, other.' , Their Lordships ultimately held,;Over-rulmg. 
the; decision in Gaunt's 'Cfl^e^.that^the word- “ wife ’’. did „ not jnclude ^idow, 
The English decisions proceeded on the footing that in England it is a principle oi ; 
Income Tax Law, embodied in rule 16 of the General Rules, that for Income Tax 
purposes husband and wife livihg'tdgdther are'one; ' Lord Morton said . ■ ' ’ 

, . “I think that the treatment of husband and .wife by the Legislature for'fncome Tax '.purposes : 
rests on the view that any income enjoyed by one spouse is a benefit to, the other, spouM. -ILis 
mot surprising,, therefore, that in the secridns now under ',considerariori a benefit to the wife ot the 
settlor is treated as being a benefit to;the settlor, biit it 'seeihs m me unlikely that this principle' is 

being extended by these sections tO' the widow of the settlor .”- ‘ 

Now, it is quite .clear to us,that the treatment of husband and wife in the indian,- 
Income-tax Act; 1922, does, not rest on the .view- that anyin'eome enjoyed, by one , 
spouse is .a benefit to;the other spouse -: fon.suNsection (3) of section. 16 makesTt. 
quite clear, that all income enjoyed by the wife is not to be included fin the income' 
of the husband and only such of the wife. ’s.mcome as comes within, the sub-section, 
is to be included in the income.of the husband. We therefore think that the English, 
decisions are not in point and, there .are no, reasons why the word - wife,’ or the word' 
■* husband ’ should, not .be given its, true, natural meaning. ' .. 

This brings u's to the second; questioii,. namely, whether the .transfer, of 
shares made by the; assessee in favour of Mrs. Judith Knight on December 10, 
1947 was to tire effect only from , the . date of their marriage. i It is admitted 
that on December 10, 1947, the assessee and Mrs. Knight were, not married. 
It is' also admitted that they were engaged to be married and the engage- 
ment was announced on September, 3, . 1947. The transfer deed which we 
have earlier quoted contained no words of postponement. On the contrary, it 
■contained words which indicated that', the transfer took effect immediately. 
Learned counsel for the respondent has rightly pointed out that the expression ' in 
the transfer deed “ in consideration of my forthcoming marriage ”, can have very '• 
little meaning as a real consideration, because on September 3, 1947. the parties had 
mutually promised to marry each other ; therefore the promise to marry had been; 
made earlier than December 10, 1947. Learned counselforthe respondent has argued 
before us that the transfer of shares was really a gift made to Mrs. Knight in contem- 
plation of the forthcom-ing marriage and the gift was subject to a condition subsequent, 
namely, that of marriage which if not performed would put an end to the gift. .This 
does not however advance the case of the respondent in any way. A gift may be 
made subject to conditions, either precedent or subsequent. A condition precedent 
is one to be performed before the gift takes effect ; a condition subsequent is one to 
be performed after the gift had taken effect, and, if the condition is unfulfilled will 
put an end to the gift. But if the gift had already taken effect on December 10, 1947 
and the condition subsequent has been later fulfilled, then the gift is effective as from 
December 10, 1947 when the assessee and Mrs. Knight were not husband and wife. 
Tliat being the position, sub-clause (iii) of section 16 (3) (a) will not be attracted to the 
case as the transfer of the shares was not made by the husband to his wife. 

We were also addressed on the question as to the circumstances in which a gift 
to an intended wife or husband may be recovered when the marriage does not take 
place through the fault of either of the two parties. We do not think that the ques- 
tion falls for decision in the present case. From whatever point of view we look at 
the transfer of shares in the present case, whether it be in consideration of a promise 
to marry or be a gift subject to the subsequent condition of marriage, the transfer 
takes effect immediately and is not postponed to the date of marriage. If that be the 
true position, as we hold it to be, then sub-clause (iii) of section 16 (3) (a) is not 
attracted to these cases, apart altogether from any question as to whether there was 
adequate consideration for the transfer within the- meaning of that sub-clause. 


1. L.R. (1941) 1 K.B. 706 : (1941) 2 All E.R. 62 ; 24 T.C. 69 (C.A.)- 
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; For the reasons ’given- above we allow the appeals and answer the question re- . 
ferred to the High Court in favour of the assessee. The appellant, will be entitled 
to his costs in this Court as also in the High Court ; there will be one hearing fee. 

. ' ■ ■ ^ . Appeals allowed. 


THE SUPREME COURT OF INDIA. 

Present : — S. K. Das, A. K. Sarkar and M. Hidayatullah, JJ. 

The Commissioner of Income-tax, Madras . . ■ Appellant* 

• • V. ' - 

G. M. Kothari, Madras (dead) and after him his legal representa- 
tive and wife, Mrs. Rama Kothari . . Respondents. 

Imomc-tax Act, (XI of 1922), jcca'oK t6 (3) (a) (Hi) — Transfer of assets — Purchase money for Joint 
acquisition of house — Equivalent gifts by father to daughler-inrlaw and by son to mother — Inter-connection, but no 
reciprocal consideration, between gtyis — Inclusion of mother^s income in father’s assessment — Validity. 

. A finn consisting of C and his two sons D and H as partners, agreed to purchase a house for 
Rs. 90,000. The saledeed was taken in the name of Mrs. C, Mrs. D and H, with equal shares. The firm 
paid the entire purchase consideration to the v^dor, but Mrs. C and Mrs. D issued cheques to the 
firm in respect' of their respective shares of purchase money. The firm paid Mrs. C Rs. 7,000 and 
Rs.\3,ooo the amounls being debited to partner D as birthday and Diaali gifts to his mother Mrs. C. 
The fij-m also paid, at about tlie same time, Rs. 30,000 to Mrs. E, debited to partner C as his Devali gift 
to his daughter-in-law Mrs. D. It was found that Mrs. C’s birthday occurred, not at the time of the 
gift, but.early in tlie.year and that Dera/i presents ofsimilar substantial amounts had never before been 
made by C to Mrs. D. On these facts, Mrs. C’s income from the share of the house was assessed under 
section 16(3) (a) (iii) of the Income-tax Act 1922 as part of the individual income of C. The 
High Court on a case stated, held that there was no indirect transfer of assets by C to Mrs. C and that 
the assessment tvas bad in law. On appeal by the Commissioner of Income-tax, — 

ffeW, that section t6 (3) ^a) (iii) of the Income-tax Act, 1922 takes into account not only 
transference of assets made directly, but also made indirectly. It is impossible to state what sorts of 
transfers are covered by the word “indirectly”, because such transfers may be made in different ways. 

The section says that the assets must be those of the husband, but it does not mean that the same 
assets should reach the wife. Indirect transfers can be made by substituting tlie assets of another 
person who has benefited to the same or nearly the same extent from assets transferred. A chain of 
•transfers, if not comprehended by the word “ indirectly ”, would easily defeat the object of the law. 

If two transfers are inter-connected and are parts of the same transaction in such a way that it 
can be said that the circuitous method is a device to evade the implications of section 16 (3) (a) (iii) 
the case will fall within the section. It is not necessary that there should be consideration in the 
technical sense between the two transfers. 

[On the facts of the instant case, an intimate connection between the two transactions, though 
prima facie separate, was clearly established and, the device being palpable, they attracted the words of 
section t6 (2) (n) (iii).] 

G. AI. Kothari y. C.I.T. Madras (1958) 2 M.L.J. 899, reversed. 

Appeals from the Judgment and Order dated 25th March, 1958, of the Madras 
High Court in Case Referred No. 12 of 1954.i 

K, N. Rajagopal Sastri, Senior Advocate (R. N. Sachthey, Advocate with him), 
for Appellant. 

R. Gopalakrislman, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Hidayatullah, /.-—The High Court of Madras in a Reference under section 66 (1) 
of the Indian Income tax Act, answered in the negative the following question : — 

“ Whether there was material for the Appellate Tribunal to hold that the income arising to 
Mrs. C. M. Kothari and Mrs. D. C. Kothari from the property arose indfiectly out of the psets 
transferred indirectly by their husbands so as to attract the provisions of section 16 ( 3 ) (a) (lii).” 


* C. A. Nos. 34 to 36 of 1962. 

a6th March, 1963. 

I. (1958) 2 M.L'J. 399. 
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In pur opinion, these appeals by the Commissioner, of Income-tax,. Madras, 
must be allowed. ■ 

Messrs. Kothari and Sons is a firm of stock brokers. In 1947, the firrn co^isted 
of C. M. Kothari and his two sons, D. C. Kothari and H. C. Kothari. Their res- 
pective shares were 6:5:5. On October 7, 1947, the firm entered into an agreement 
for the purchase of a house in Sterling Road, Madras, for Rs. 90,000, and the same 
day paid an advance of Rs. SjOOO. This sum was debited in the books of the firm 
to the accounts of the three partners as follows : — 

Rs. 

C. M. Kothari 

D. C. Kothari 

H, C. Kothari 

Total .. Rs. 5,000 

The transaction was completed on October, 24, 1947. The sale deed, how- 
ever, was taken in the names of Mrs. C. M. Kothari, Mrs. D. C. Kothari and H. C- 
Kothari. The balance of the consideration was paid to the vendors by the firm. 
Each of the two ladies paid to the firm a cheque of Rs. 28,333-5-4 . Mrs. C. M. 
Kothari further paid a cheque of Rs. 1,800 and Mrs. D. C. Kothari paid another 
cheque of Rs. 1,600. Thus, the two ladies paid one-third share of Rs. 85,000 and 
the amounts which were respectively paid by their husbands as part of the earnest 
money. H. C. Kothari was debited with a further sum of Rs. 28,333-5-4. In this 
way, Mrs. C. M. Kothari paid Rs. 200 more than the other two, because her husband 
had previously paid Rs. 200 more than his sons. The share of the three vendees 
was, however, shown to be one-third each. 

The ladies issued the cheques on their accounts into which were paid by the firm 
certain amounts by cheques. Into Mrs. C. M. Kothari’s account was paid an amount 
of Rs. 27,000 which was debited on October 24, 1947, to D. C. Kothari. It was 
stated to be a birthday gift by him to his mother. On November 13, 1947, another 
amount of Rs. 3,000 was paid into Mrs. C. M. Kothari’s account which was 
debited to the account of D. C. Kothari as a gift by him to his mother for Dhvali. 
Similarly, on November, 13, 1947, Mrs. D. C. Kothari’s account with the Bank was 
, credited with a sum of Rs. 30,000 by a cheque issued by the firm. This was debited 
to the account of C. M. Kothari and was shown as a gift by him to his daughter- 
in-law. In this way, both the ladies received from the firm Rs. 30,000 which was 
the exact one-third share of the consideration of Rs. 90,000, but the amount was ^ 
not paid by their respective husbands, but by the son in one case, and the father- 
in-law, in the other. 

In the assessment years 1948-49, 1950-51 and 1951-52, the Income-tax Officer 
assessed the income from the one-third share of the house received by Mrs. C. M. 
Kothari as the income of her husband. Similarly, in the four assessment years 1948- 
49 to 1951-52, the income of Mrs. D. C. Kothari from this house was assessed as the 
income of her husband. This was on the ground that because of the inter-change 
of the money in the family, either the purchases were made by the donors benami 
in the names of the donees, or alternatively, from assets transferred indirectly by the 
husband to the wife in each case. The Income-tax Officer pointed out • that 
the birth-day of Mrs. C. M. Kothari had taken place earlier in the year and- there 
was no occasion to give a birth-day present to her several months later and on a date 
coinciding with the purchase of this property. The Income-tax Officer also found 
that in the past, the, father-in-law had never given such a big present to his daughter- 
in-law on Diwqli, and this time there was no special circumstance to justify it. The 
appeals of the assessee to the Appellate Assistant Commissioner failed as also those 
filed before the Tribunal. The Tribunal, however, did not hold that the transaction 
was bencifhi, but confixmed the other finding that the two ladies had acquired their 
share in the house out of assets of the husbands indirectly transferred to them. The , 
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Tribunal, however, stated a case for the opinion of the High Court, and the High. 
Court answered the question in the negative. 

As the question whether the two transactions were benami does not fall to be 
considered, the only question that survives is whether this case is covered by section 
16 (3) (a) (iii). This section reads as follows : — 

“ 16. (3) In computing the total income of any individual for the purpose-of assessment, 
there shall be included — 

(a) so much of the income of a wife of such individual as arises. 

directly or indirectly — 

(iii) from assets transferred directly or indirectly to the wife by the husband otherwise- 
than for adequate consideration or in connection with an agreement to live apart ; ” 

The section takes into account not only transference of assets made directly but also 
made indirectly. It is impossible to state here what sorts of transfers are covered 
by the word ‘ indirectly because such transfers may be made in different ways.. 

It is argued that the first requisite of the section is that the assets must be those 
of the husband and that is not the case here. It is true that the section says that 
the assets must be those of the husband, but it does not mean that the same assets 
should reach the wife. It may be that the assets in the course of being transferred,, 
may be changed deliberately into assets of a like value of another person, as has. 
happened in the present case. A chain of transfers, if not comprehended by the 
word ‘ indirectly would easily defeat the object of the law which is to tax the in- 
come of the wife in the hands of the husband, if the income of the' wife arises to her 
from assets transferred by the husband. The present case is an admirable instance, 
of how indirect transfers can be made by substituting the assets of another person 
who has benefited to the same or nearly the same extent from assets transferred to 
him by the husband. 

It is next contended that even if chain transactions be included, then, unless, 
there is consideration for the transfer by the husband, each transfer must be regard- 
ed as independent, and in the present case, the Department has not proved that the 
transfers by the son to the mother and by the father-in-law to his daughter-in-law 
were made as consideration for each other. We do not agree. It is not necessary 
that there should be consideration in the technical sense. If the two transfers are. 
inter-connected and are parts of the same transaction in such a way that it can be. 
said that the circuitous method has been adopted as a device to evade implications 
of this section, the case will fall within the section. In this case, the device is palpable 
and the two transfers are so intimately cormected that they cannot but be regarded' 
as parts of a single transaction. It has not been successfully explained why the. 
father-in-law made such a big gift to his daughter-in-law on the occasion of Diwali 
and why the son made a belated gift, equally big, t© his mother on the occasion of 
her birth-day which took place several months before. These two gifts match each, 
other as regards the amount. The High Court overlooked the clear implication 
of these facts as also the implication of the fact that though the three purchasers 
N were to get one-third share each, Mrs. C.M. Kothari paid Rs. 200 more than the, 
other two and that each of the ladies re-paid the share of earnest money borne by 
their respective husbands. An intimate connection between the two transactions,, 
which were prima facie separate, is thus clearly established and they attract the words, 
of the section, namely, “ transferred directly or indirectly to the wife.” 

In our opinion, the High Court was in error in ignoring these pertinent matters.. 
The High Court also overlooked the fact that the purchase of the house at first 
was intended to be in the names of the three partners of the firm. No evidence 
was tendered why there was a sudden change. It is difficult to see why the ladies 
were named as the vendees if they did not have sufiicient funds of their own. They 
could only buy the property if some one gave them the money. It is reasonable 
to infer from the facts that before the respective husbands paid the amounts, they 
looked up the law and found that the income of the property would still be regarded' 
as their own income if they transferred any assets to their wives. They hit upon. 
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vthe . expedient that the son'sh'ould transfer the : assets .to .his mother,. and the 
;father-in-law, to the daughter-in-law, obviously failing to appreciate .that the word 
■* indirectly ’ is meant to cover such tricks. . „ 

. . ‘.The appeals must, therefore, succeed.- . The answer of the High Court is vacated, 
.and the question, answered in the affirmative. The respondent shall bear the costs 
. of these appeals as also the costs in the High Court, one hearitig fee. ; r , 

V,B. — ' Appeals allowed. 

THE SUPREME COURT OF INDIA. 

' ■ ' ' Present ;—S.K. , Das, A.K. Sarkar AND M.'Hidayatullah, JJ.‘; . 

V. D. Talwar,(dead) and after him his heirs and legal repre- .. , . . . , 

■ sentatives- ' Appellants • 

. ... ■ y. , ■ _ ; , . 

The Commissioner of. Income-tax, Bihar .. Respondent. 

■ Income-tax Act {XI of 1922), section ^ (i), Explanation 2 [before amendment by Finance Act 
Capital or revenue receipts — Test — Salary in lien- of notice — W^iether compensation for loss of en^ploymeni. 

' :The assessee was appointed General Manager of a company for a term of five years, subject to 
termination of .service by the company on 12 calendar months noticei r. writing or payment of salary 
'in lieu of notice. The asscssee joined service on ist May, 1946, but his serviceswerc terminated on 
13th August, 1947 without notice. The notice pay for 12 months amouiited to Rs. 25,200 but the 
company paid the assessec Rs. 18,096-1-0 after deducting tax of Rs. 7,103-15-^0. Thefasscssec 
claimed a refund of tax on the score that the amount was a capital and not a revenue receipt, 
being compensation for loss of employment. The claim was rejected by the Income-tax ■ Officer, 
whose decision was restored by the Tribunal on appeal from the decision of the Appellate Assistant 
'Commissioner, and was also approved by the High Court on Reference. On appeal by the'assessee, 

Held, that the amount paid is taxable under section 7 of the Income-tax Act, 1922, and is 
1 Qt compensation for loss of employment within the meaning of Explanation 2 thereto. 

The true position is that the asscssee received twelve montlrs’ salary in respect of his office, though ■ 
■.he did not do any work for the period. It cannot be said that the sum paid to him was in considera- 
tion of surrender by him of his rights in respect of his office. 

Appeal by Special Leave from the Judgment and Decree dated 22nd November, 
1960 of the Patna High Court in Miscellaneous Judicial Case No. 740 of 1958. 

A.V. Viswanatha Sastri, Senior Advocate {M.S. Narasimhan, Advocate with 
.him), for Appellants. 

Gopal Singh and R.N. Saclithey, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

S.K. Das J. — V.D. Talwar, who was the assessee before the taxing authorities'^ 
-and whose legal representatives on his death are the appellants before us, was 

■ employed as the General Manager of Messrs. J.K. Iron and Steel Company, Ltd., 
Kanpur. The terms of his employment, as agreed upon by the assessee and the 

• company, were incorporated in an appointment letter dated 7th February, 1946. *>• 
A formal memorandum of agreement was also executed between the parties on , 

■ 9th February, 1946. The assessee actually joined the service of the company on ' 
1st May, 1946. According to the service agreement the pay of the assessee was * 
fixed at Rs. 2,000 per month with an increment of Rs. 100 per annum subject to 
•certain deductions for income-tax, absence of duty etc., which need not be set 
out in detail for the purpose of this case. According to the agreement, the period 
of service was for five years. Clauses (5) and (6) of the appointment letter read — 

“ (5) Period of agreement of service to be five years. 

_ (6) Termination of service if within five years to be on notice of twelve months on either 

side or salary in lieu thereof.” 

'Clause (I) of the memorandum of the agreement dated February 9, 1946 said that 
■the employee shall serve the employer faithfully and diligently for a term of five 
years, from the date he joins, and clause (21) read as follows : 


'* C.A. No. 673 1962. 


26th March, 1963. 
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; ■'‘If:during the currency of this agreement,- the employee desires to leave the services of the 
-einployers for any reasons whatsoever, he shall be af liberty to terminate the agreement by giving 
'twelve calendar months’ notice in' writing, only after repaying to the employer joining money and 
:all expenses if they have b^n .allowed to the employee, and the employers shall have full power 
to take, all necessary steps in order to .enforce such payment. Tire employers may terminate the 
•;service of the employee by giymg twelve calendar months’ notice in 'tvriting or (in the case of breach 
•of any' of the terms or conditions contained herein at any time without any notice) of paying any 
salary in lieu thereof.” 

..' ‘ .We have stated earlier that. the assessee joined his post as General Manager on 
’May"!,, 1946. The services of the assessee \yere however ,‘terniinated with effeci 
'from August 31, 1947. ,It . is the admitted case, of the parties that the services .ot" 
■the .assessee jvere not terminated for any defa:ult or misconduct pn the part of. the 

• assessee, but. the services were terminated because the company did hot want to 
•continue the assessee, in their employment. It is also the admitted, case that no 
notice of twelve months for the termination of the service was given by the com- 
pany. to .the assessee as required by the contract. In lieu of the notice, the com- 
pany paid to .the assessee on September 12, 1947 a sum of Rs. 18,096-1-0, which was 
the amount cpmputed as salary for twelve months after deduction of income-tax 
•at the source.' The company calculated the salary for the twelve months at 
Rs. 25,200 and deducted therefrom the sum of Rs. 7,103-15-0 as income-tax. The 
;assessee gave a stamped receipt to the company for having received Rs. 18,096-1-0 
'“in full arid final settlement of all his claims and, dues against the employer 
•company.” 

In making the assessment for the j'ear 1948-1949, the Income-tax Officer held 
that the sum of Rs. 25,200 was a revenue receipt of the assessee liable to be taxed 
under the Indian Income-tax Act, 1922, and rejected the claim of the assessee that 
•the said sum was compensation for loss of employment and the tax amounting to 
Rs. 7,103-15-0 should be refunded to him. The assessee took an appeal to the 
Appellate Assistant Commissioner who held that the sum of Rs. 25,200 though 
•calculated on the basis of twelve times his monthly salary was nothing but com- 
.pensation for the loss of service and was therefore not taxable as income in the 
: shape of salaries. Then^ there was an appeal to the Income-tax Appellate Tribunal 
which reversed the finding of the Appellate Assistant Commissioner and held that 
•the amount of Rs. 25,200 paid to the assessee was really salary in lieu of i. welve months’ 
notice and, therefore, the amount was liable to be taxed under the Indian Income- 
tax Act, 1922. Under section 66 (1) of the Income-tax Act, the Income-tax 
.Appellate Tribunal referred the following question of law for the opinion of the 
High Court ; 

“ Whether the sum of Rs. 25,200 received by the assessee during the previous year was the 
irevenue income of the assessee liable to tax under the Income-tax Act ? ” 

By its judgment and order dated November 22, 1960 the High Court answered the 
•question against the assessee. The assessee then obtained Special Leave from this 
'Court, in pursuance whereof the present appeal has been' brought to this Court. 

The short question before us is, whether the sum of Rs. 25,200 received by the 

• assessee in the circumstances stated above was a revenue income liable to tax under 
he Indian Income-tax Act or a capital receipt not liable to tax under thefsaid Act. 

We think that the view taken by the High Court is correct. In Henry {H.M. 
.Inspector of Taxes) v. Arthur Foster and Henry (H.M. Inspector of Taxes) v. Joseph 
Foster'^, Romer, L.J. said : 

“ ‘ Compensation for loss of office ’ is a well-known term and it means a payment to the holder 
;of an office as compensation for being deprived of profit to which as between himself and his 
•employer he would, but for an act of deprivation by hk employer or some third party such as the 
Legislature, have been entitled.” 

This Court accepted the same meaning in The Commissioner of Income-tax, Bombay 
City I, Bombay v. E.D. Sheppard, Bombay-, and said that the emphasis was on the 
.act of deprivation which may or may not give rise to any liability at law. Now, 


1. 11931) 16 T.C. 605 at 634. 

2. Since reported (1963) 1 S.C.J. 671 :(1963) 1 


I.T.J. 460, 
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in the present case it is quite clear that the two terms in clauses (5) and (6) of the 
appointment letter and clauses (1) and (21) of the memorandum of agreement must 
be read together, and, so read, the true position that emerges is that the contract of 
service provided that V.D. Talwar could serve either for five years at a monthly 
salary mentioned therein’ or, if the company so elected, for a shorter period upon the 
terms mentioned in clause (21). If the terms of clause (21) werecomplied with, then it 
coiild not be said that V.D, Talwar had surrendered any rights under the contract 
or had been deprived of any such rights. The Court of Appeal dealt with the afore- 
said two cases Henry {H.M. Inspector of Taxes v. Arthur Foster and Henry (H. M. 
Inspector of Taxes) v. Joseph Foster^ eXong with a third case. Hunter {H.M. Inspector 
of Taxes v. DewhurstK It came to the same conclusion in all the three cases, though 
the facts were a little different in the third case where the respondent desired to retire 
from active management of the company, but his co-directors wished to be able, 
still to consult him and it was agreed that he should resign the office of Chairman, 
receive as “ Compensation ” a lump sum in lieu of the provision under Article 109,. 
waiving any future claim under that article and remain on the Board of the com- 
pany at a reduced rate of remuneration. The decision in this third case was taken 
to the House of Lords.® Lord Dunedin pointed out that assuming that the view 
of the Court of Appeal in the Foster cases^ was right on consideration of how the 
question stood upon the sole consideration of the rights arising under Article 109,. 
a different question arose in the case of Dewhurst ; because Dewhurst was not paid 
in terms of Article 109, but entered into a new bargain in pursuance of which he 
was paid £10,000 in consideration, not of ceasing to be a director, for he did not 
cease, but of giving up his potential claims under Article 109. His Lordship said 
that this payment for giving up potential claims under Article 109 was not income. 
This was a feature which distinguished Hunter {H.M. Inspector of Taxes) v. Dewhurst,-' 
from the two Foster cases^ and it brought into relief the distinction between 
the two classes of cases, one in which there is deprivation of rights under the agree- 
ment and this would fall under compensation and the other in which there is no such, 
deprivation. Perhaps Sir Raymond Evershed, M.R. (as he then was) had this distinc- 
tion in mind when in Henley^ v. Murray {H.M. Inspector of Taxes) * he said that there 
were two kinds of cases which fell for consideration under this head : one in which, 
the right of one party to call upon the other for performance of the terms of agree- 
ment may be modified or indeed wholly given up, still the corresponding right to 
acquire payment either of the whole sum or some less figure is preserved and is still, 
payable under the contract, and the other is where the contract itself goes altogether 
and some sum becomes payable for the consideration of the total abandonment 
of all the contractual rights which the other party had under the contract. In one.- 
class of cases the contract persists and the amount is payable under the contract 
and in the other class of cases there is total abandonment of all contractual rights- 
and what is paid is in consideration of that abandonment. The present case in 
our opinion comes under the first of these two classes. 

Now, the High Court has rightly jwinted out that the principle which will 
apply in a case like this is that laid down in Dale {H.M. Inspector of Taxes) v. De 
Soissons. ^ There, the respondent was employed as assistant to the managing direc- 
tor of a company, his remuneration consisting of a fixed salary of £3,000 per annum 
and a commission calculated on profits. Under the terms of his service agreement,, 
the respondent’s appointment was to be for three years from January 1, 1945 but 
the company was entitled to terminate the agreement at December si 1945 or 
December 31, 1946 and pay £10,000 or £6,000 respectively, as compensation for. 
loss of office. The company terminated the agreement at December 31, 1945 and' 
paid £10,000 to the respondent. It was held that the payment was not compensa- 
tion for loss of office. Roxburgh, J. who dealt with the case in the first instance, 
pointed out that the agreement of service must be read as a whole and so read the 
agreement provided that the respondent s employment was to be for three more: 

(1950) 1 AllE.R. 908 : 31 T.C. 351. 

5- (1951) 1 All E.R. 912 r 32 T.C. ,118. ; 


1. (1931) 16 T.C. 605 at 634. 

2. (1932) 16 T.C. 605 : 146 L.T. 510. 

3. 16 T.C. 637 (H.L.). 
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years unless curtailed under clause (4) or clause (5) and that he was to receive as a 
profit for his employment the payments provided by the agreement including the pay- 
ment provided by clause (5) ; therefore the respondent had never any right to be 
employed for three more years and had no legal claim which would justify com- 
pensation. He then said that the respondent surrendered no rights under the agree- 
■ ment and got exactly what he was entitled to get under his contract of employment. 

Here the position is exactly the same. It is true that under one of the clauses 
of "the agreement of service V.D. Talwar was to serve for five years ; but under 
another term of the same agreement it was provided that the employer might ter- 
minate the service of V.D. Talwar by giving twelve calendar months’ notice in writ- 
ing or paying any salary in lieu thereof. • The expression " any salary” must be 
construed in the context of the appointment letter which said that if Mr. V.D. Talwar’s 
service was to be terminated within five years he would be entitled to a notice of 
twelve months or salary in lieu thereof. No notice for the termination of service 
was given to him in the present case, but he was given twelve months’ salary. He 
therefore got exactly what he was entitled to under the terms of his employment 
and he was not deprived of any rights under the contract of service. There being 
no deprivation of his rights under the contract the payment cannot be said to be 
" compensation for loss of office ” within the meaning of that expression. Jenkins, 
L.J. observed in Henley v. Murray'^ : 

“ As the many cases on the topic show, it is often very difncult to determine the character of 
a payment made to the holder of an office when his tenure of the office is determined or the terms 
on which he holds it are altered, and the question in each case is, whether, on the facts of the case, 
tiie lump sum paid is in the nature of remuneration or profits in respect of the office or is in the 
nature of a sum paid in consideration of the surrender by the recipient of his rights in respect of 
the office.” 

t 

In the present case, if V.D. Talwar had been served with a notice for the termi- 
nation of his service, he would have worked for twelve months and got his salary 
and thereafter his service would have come to an end. Instead of giving him a 
notice the company paid him twelve months’ salary in lieu thereof. The true posi- 
tion is that he received twelve months’ salary in respect of his office though he did 
not do any work for that period. By no stretch of imagination can it be said that 
the sum paid to him was in consideration of the surrender by the recipient of his 
rights in respect of the office. It is worthy of note here that in Henley v. Murray^, 
their Lordships came to the conclusion that what was paid to the appellant in that 
case was paid in consideration of his surrendering his right to serve on. and be 
remunerated down to the end of his contractual engagement, for in that case the 
appellant had the right to continue in service till March 31, 1944 and his service 
was terminable by three months’ notice only after that date. He however resigned at 
the request of the Board of Directors on an earlier date, namely, September 2, 1943. 
Therefore, the principle laid down in Henley v. Murray \ is not the principle which 
is applicable in the present case. 

Learned counsel for the appellant has then relied on Duff {H.M. Inspector 
of Taxes) v. Barlow^. That was also a case where the parties agreed that the arrange- 
ment arrived at between them should subsist up to 1945 thou^ no exact percentage 
of the remuneration payable was fixed. The arrangement however was brought 
to an end prematurely in November 1937 and in consideration of his premature 
termination some remuneration was paid for services up to November 1937 and a 
sum of £4,000 was paid as compensation for the loss of the employee’s right to future 
remuneration under the earlier agreement of 1935. In these circumstances it was 
held that the sum of £4,000 was received by the respondent in that case not under 
the contract of employment nor as remuneration for services rendered or to be ren- 
dered, but as compensation for giving up a right to remuneration. We are unable 
to see how that decision is of any help to the appellant in the present case. It seems 
clear to us that in the present case the appellant has surrendered in rights under the 
contract ; what has been paid to him has been paid under the terms of contract 


1. (1950) 1 All E.R. 903 : 31 T.C. 351. 


2. (1941) 23 T.C. 633. 
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and as salary which he would have earned if twelve months’ notice, had been giveni 
to him. As no notice was given he was treated as though.he was in service, and’ 
entitled, to salary for twelve .months- and that was' what, was .paid to him.- It is. 
difficult to see how siich payment can be treated as compensation for loss of office. 

The present case is'similar to the two, cases of Henry v. Arthur Foster and Henry 
V. Joseph Foster^ and different from the case of Hunter v. Dewhurst,^ .Tn 
the first two cases the respondents were directors of a limited company.. They had' 
no written contracts of service with the company but Article 109 of the company’^ 
articles ^provided that in the event of any director who held office for not less than 
five years, dying or, resigning orceasingto hold office for any cause other than mis- 
conduct, bankruptcy, lunacy or incompetence, the . company should,, pay; to him 
dr- his representatives by way of compensation for loss of office a sum equal to the 
total remuneration received by him in the preceding five years. The respondents- 
resigned office as director in these two cases and received from the company as- 

compensation ” a payment . calculated in accordance with Article 109. It 
was held by the Court of Appeal that the payment constituted a profit . of the bffice- 
of director and ,'Was properly assessable to income-tax. : Lord Hanworth, -M.R. 
said at page 629 ;.- ' . ; 

' ' “Now it is argued that those sums which became payable under the terms recorded in Article 109 
were compensation for the loss of office. Is that the substance of the matter ? When a man has 
died he is not compensated for the loss of his life ; if he resigns voluntarily, why should he be paid 
compensation for the loss of his office ? It would seem as if those words were put in view of the- 
possibility thereunder of escaping the charge to tax ; but, as I have saidi we have got to look at the- 
substance of the matter, aiid the substance of this payment is this : It is contemplated as a part 
.'of the remuneration of the director payable to him, and estimated according to his service- during 
a certain time, and in addition to the amount paid to him under clause 104, there shall be estimated. 
a sum which is to fall to be paid to him under clause 109.” j . 

Lawrence, L.J., said at page 632 : - . 

• “ In my judgment, the determining factor b the present case is that the payment to the res- 
pondent whatever the parties may have chosen to call it was a payment which the company had 
contracted to make to him as part of his remuneration for his services as a director- It is true that 
payment of this part of his remuneration was deferred lihtil his death or retirement or cesser of 
office, and that b the articles it is called “ compensation for loss of office.” It is, however, a' sum- 
agreed to be paid in consideration 'of the respondent accepting and serving in the office of director,, 
and consequently is a sum paid by way of remuneration for his services as director ”. 

It seems to us that the same principle should apply in the present case. ."What has. 
been paid to the appellant is his salary in lieu of notice. If that is the true position,, 
then the amount paid is taxable under section 7 of the Indian Income-tax Act, 1922. 

It is not compensation for loss of employment within the meaning ot Explanation 2 
thereto. 

For the; reasons given above we think that the High Court correctly, answereff^ 
the question. The appeal fails and is dismissed with costs; 

V.B. 


Appeal dismissed. 
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-THE SUPREME COURT OF MIA. 

Present T K. Das, A. K. Sarkar and M. Hedayatullah, JJ. 
Sreelekha Banerjee and others , Appellants'^ 

V. ' 

Commissioner of Income-tax, Bihar and Orissa . , Respondents. 

Income-tax Act (.XI of 1922), sections 23 and — Income — Undisclosai. sources— High .Denomination 
notes — Assessment — Burden of proof — Whether different for re-assessments. 

li there is an entry in the'.accoiint books of the assessee which shows the receipt of a sum or conver- 
sion of high denomination notes tendered for conversion by the assessee himself, it is necessary for the 
assessee to establish, if asked, what the souce of that money is and to prove that it does not bear the- 
nature of income. The Department is not at this stage required to prove any’thing. It can ask the 
assessee to bring any books account or other documents or evder.ce pertinent to the e.xplanation if one 
is furnished, and examine the evidence and the explanation. lf the explanation shows that the receipt 
was not of an income nature, the Department cannot act unreasonably and reject that explanation to 
hold that it w'as income. If, however, the explanation is rmconvincing and one which deserves to be 
rejected, tire Department can reject it and draw the inference that the amount represents income either 
from the sources already disclosed by the assessee or from some undisclosed source. The Department 
does not then, proceed on no evidence, because the fact that there was receipt ofmone>’, is itself evidence 
against the assessee. The very words ‘‘an undisclosed source” shotv that the disclosure must come 
from the assessee and not from the Department. 

In cases of high denomination notes, where the business and the state of accounts and dealings of 
the assessee justify a reaonable inference that he might have for convenience kept the whole or a part of 
a particular sum in high denomination notes, the assessee prima facie discharges his initial burden when 
he proves the balance and that it might reasonably have been kept in high denomination notes. Before 
the Department rejects such evideirce, it must either show an inherent weakness in the explanation or 
rebut it by putting to the assessee some information or evidence which it has in its possession. The 
Department cannot, merely rejecting unreasonably a good e,\planation, convert good proof into no 
proof. 

Proceedings under section 34 of the Income-tax Act, 1922 can only.be.. conunenced under the 
conditions prescribed in that section, but when the proceedmgs are validly conunenced, there {is no 
difference behveeh an ordinary assessment and an additional assessment under section 34,' and the 
same i^e as to burden of proof governs the additional.assessment. , , 

• Appeal by Special Leave from the Judgment and Decree dated 24th September, 
1959, of the Patna High Court in Miscellaneous Judicial Case No. 318 of 1957. 

A. V. Viswanatha Sastri, Senior Advocate (.P.K. Chatterjee, Advocate. with him), 
for Appellants. 

K. JV. Rajagopal Sastri, Senior Advocate, \R. N. Saclithey,. Advocate with him),, 
for Respondents. ^ 

The Judgment of the Court was delivered by 

Hidayatullah, J. — ^This is an assessee’s appeal by Special Leave of this Courts 
against an order of the High Court of Patna, answering in favour of the Department, 
the question. 

“ whether in the circumstances of the case the amount of Rs. 51,000 being the value of high, 
denomination notes encashed by the assessee, has been validly taxed as profits^frora some undis- 
closed business.” 

The original assessee, Rai Bhadur H. P. Baneijee is dead. His son, who was- 
substituted in his place, also died during the pendency of the proceedings in the 
High Court. The present appeal has been filed by the widow of the son and other- 
legal representatives. 

Banerjee was the owner of several collieries in the Jharia Coal fields in the Slat& 
of Bihar, and was also a contractor for raising coal. This matter relates to the assess- 
ment year 1946-47. For that year, Baneijee was assessed on an income of Rs. 1,28,738. 
The assessment was then reopened under section 34 of the Indian Income-tax Act,, 
and was enhanced ,but subsequently on appeal, it was reduced to a sum a little below 
the original assessment. The present assessment was made on a secondTe-opening 
of the case under section 34 in the following circumstances : 

On January 22, 1946, Banerjee encashed high denomination notes of the value- 
of Rs. 51,000. In ’his application under the Ordinance ^ which demonetised high. 


♦ Civn,Appeal,No..486,of 1962,.._ . , 27th March, 1963-.. 

1. High Denomiration Bank Notes (Demonetisation) Ordinance, 1946. 
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denomination notes, Banerj’ee gave tlie reason for the' possession of the notes as 
follows: — ' ^ ^ . , _ , , 

“ I am engaged in business as colliery proprietor, contractor under Messrs. Kilbum & Co., 
in the name and style of H. P. Baneijee & Son and also under the State Rly. Bokarao, Sw^g, 

Hazaribagh district in the name of Jharia Dhanbad Coal & Mica Mining Co. For 

conducting the business and payment to labour Ihave to pay every week between 30/40 thousand. 
As I did not get payment for work done every week I had to keep large sum of money to meet emer- 
gency .' It is neither profit nor part of profit— it is my floating capital 

for purpose of conducting business. It is not an excess of profit.” 

He stated that he had accounts with (1) Imperial Bank of India, (2) Nath Bank 
Ltd., Jharia, and (3) Central Bank of India Ltd-, Bhowanipore Branch, but added 
that he did not remember exactly from which Bank the notes came into his posses- 
sion as his transactions were frequent. The notice which was issued to him under 
section 34 of the Income-tax Act, was not questioned on any of the grounds which 
are usual in such cases. Baneijee’s explanation was not accepted. The Income-tax 
Officer pointed out that although his business was large and the withdrawals from 
the various banks were large and frequent he had not maintained a central account 
showing withdrawals from the banks arid remittances made to his various businesses, 
and that norie of the books maintained by the assessee and produced by him, con- 
tained a bank account. , The Inconie-tax Officer found a discrepancy of nearly 
Rs. 50,000 in the statements filed by the assessee. He, accordingly, treated the high 
denomination notes as profits from some undisclosed source and assessed them as 
assessable income. Baneijee .appealed to the Appellate Assistant Cominissioner 
and further to the Tribunal. Both the authorities upheld the order of the Income-tax 
Officer. The assessee demanded a case which was refused, but the High Court 
directed a Statement of the Case on the question already quoted. The High Court 
decided the- question against the assessee, and hence this appeal. 

The contention of the appellants is that since the Department had issued a 
a notice under section 34 of the Income-tax Act, it was incumbent on the Department 
to establish that the amount in question was income which had escaped assessment. 
The appellants also contended that even if the assessee was required to pro\e the 
source of the high denomination notes, he had sufficiently proved it by showing 
that he had large amounts on hand, which were held for convenience in hi^ denomi- 
nation notes. The appellants thus submit that the burden, if any, upon the assessee 
was discharged iri the case, and the evidence being unrebutted, the additional assess- 
ment could not be made. The appellants rely upon Kanpur Steel Co., Ltd. v. C.I.T. \ 
w'here, according to the appellants, the Allahabad High Court explained the nature 
of burden of proof in the way contended for by the appellants. They claim that 
the Allahabad case^ applies to the facts here and point out that the said ruling was 
considered and approved by this Court in Ixilchand Bliagat Ambica Ram v. Commis^ 
sioner of Income-tax, Bihar and Orissa^. Other cases have been cited on behalf 
of the Department. 

The cases involving the encashment of high denomination notes are quite 
Rumefous. In some of them, the explanation tendered by the tax-payer has been ' 
accepted, and in some, it has been rejected. The manner in which evidence brought 
on behalf of the tax-payer should be viewed, has, of course, depended on the facts of 
each case. In those cases in which the assessee proved that he had on the relevant 
•date a large smn of money sufficient to cover the number of notes encashed, this Court 
and the High Courts, in the absence of something which showed that the explanation 
was inherently improbable, accepted the explanation that the assessee held the 
amount or a part of it in high denomination notes. In other words, in such cases the 
assessee was heldpr,jma/ac/e to have discharged the burden which was upon him. 
Where the assessee was unable to prove that in his normal business or otherwise* 
he was possessed of so much cash, it was held that the assessee started under a cloud 
and must dispel that cloud to the reasonable satisfaction of the assessing authorities 
and that if he did not, then, the Department was free to reject his explanation and 
to hold that the amount represented income from some undisclosed source, 
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The case which is strongly relied upon by the assessee is Kanpur Steel Co., Ltd. v. 
C.I.T.^ In that case, 32 notes of Rs. 1,000 were encashed. It was claimed that 
they were part of theoash balance of the company which amoim ted to Rs. 34,000 
odd. The Income-tax Officer examined the entries regarding sales preceding the 
encashment of the notes and found that those sales brought in sums under Rs. 1,000 
and could pot have resulted in the accumulation of so many high denomination 
notes. The Tribunal then came to the conclusion that Rs. 7,000 only could have 
been held in high denomination notes. On a Reference, the Allahabad High Court 
held that the burden lay upon the Department to prove that Rs. 32,000 was suppressed 
income and there was no burden on the assessee to show whence he got the notes, 
because until demonetization, there was no idea that possession of high denomination 
motes would have to be explained. The High Court also found that the explanation 
vms fairly satisfactory, because big notes might have been received even in sm a ll tran- 
sadtions and change t^en, and that the High Court could not make a conjecture how 
ma^iiy notes could or could not have accumulated. It is contended before us that 
the 'fourden in such cases lies as stated by the Allahabad High Court. 

the other hand, in Manindratiath Das v. Commissioner of Income-tax, 
Bihar and Orissa^, the tax-payer had encahsed notes of the value of Rs. 28,000, 
which he contended were his accumulated savings. His explanation was accepted 
in respect of Rs. 15,000, because 15 notes could be traced to a bank, but was rejected 
in respect of the balance. The Patna High Court pointed out that if an assessee 
received an amount in the year of account, it was for him to show that the amount 
so received did not bear the character of income, and the tax-payer in the case had 
failed to prove this fact in respect of the remaining notes. The Patna case finds sup- 
port in A. Govindaraju Mudaliar v. Commisssioner of Income-tax, Hyderabad^, 
where it is laid down by this Court that if an assessee fails to prove satisfactorily 
the source and nature of an amount received by him during the accounting year, 
the Income-tax Officer is entitled to draw the inference that the receipts are of an 
assessable nature. In that case, the explanation of the assessee in respect of the 
amounts shown as credits for him in the account books of a firm of which he was 
a partner, was rejected as untrue. It was held that it was open to the Income- 
tax Officer and the Appellate Tribunal po hold that the amounts represented the 
concealed income of the assessee,. 

From the last twb^cases, it is plain that if there is receipt of an amount in the 
accounting year, it is incumbent in the first instance upon the assessee to show that 
it does not bear the character of income. If he fails to do this, the Income-tax 
Officer may hold that it represents income of the assessee either from the somrces 
he has disclosed or from some undisclosed source. 

In applying this principle to the cases of. encashment of high denomination 
notes, there is some difficulty when the assessee has books of account which 
are accepted and in which there is a cash balance sufficient to cover the amount 
of high denomination notes. Each case must depend upon its own peculiar facts. 
A few illustrative cases may be noticed, because they show some differences in the 
approach to the problem. In Chunilal Ticamchand Coal Co., Ltd. v. Commissioner 
of Income-tax, Bihar and Orissa^, high denomination notes of the value of 
Rs, 68,000 were encashed. Evidence showed that the assessee was in the habit of 
keeping large sums which he kept intact for emergencies and meeting the current 
needs from withdrawals from the banks. This explanation was supported by receipts 
and disbursements in the books of account. The explanation was rejected as to 
a part because the accounts did not mention the high denomination notes and further 
because such notes were hardly needed to pay wages to labourers. The Tribunal, 
however, held that the explanation mgiht be true as to a part and accepted it in 
respect of Rs. 35,000, rejecting it in respect of Rs. 33,000. The Patna High Court 
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held that the explanation which was held to be reasonable as to a part must be good 
for the whole, because there was no material on which it could be held that th& 
balance constituted income from some undisclosed source to distinguish the case 
about the part rejected from the part accepted. 

In Mehta Parikh & Co. v. Commissioner of Income-tax, Bombay'^, high denomi- 
nation notes of the value of Rs. 61,000 were encashed. The explanation was that 
they were part of the cash balance on hand. The accounts disclosed that in order 
to sustain the explanation, it would have to be presumed that the entire balance bn 
January 1, 1946, was held in 18 notes of Rs. 1,000 each and that all receipts upto- 
January 18,1946, when the notes were encashed, were also in high denomination notes. 
The affidavits of persons who stated that they had paid amounts in Rs. 1,000 notes: 
were not accepted. The Tribunal accepted the explanation as to Rs. 31,000 only; 
This Court held that if the account books were accepted and the deponents w^e- 
not cross-examined on their affidavits, the rejection of the explanation as to a part 
proceeded only on surmise and the finding that Rs. 30,000 were income from sbme- 
undisclosed source was based on no evidence. It may be pointed out that Ven^ata- 
rama Ayyar, J., in that case, chose to rest his decision on the second ground ohIyA 
treating the decision as involving an error of law. But in Sovachand Baid v. Commis- \ 
sioner of Income-tax\ high denomination notes of the value of Rs. 2,28,000 were- 
encashed. The assessee stated that he had inherited that amount from his father in 
1942, and produced account books from 1926 to 1942. He did not produce earlier 
account books. The Tribunal found that the books were such as could be written 
at any time and did not contain full dealings even between 1926 and 1942, and 
there were no entries showing that any amount as such was received from business 
The Tribunal, however, held that Rs. 1,28,000 only was income from some undisclosed 
source. The assessee’s appeal in this Court was dismissed, because the rejection 
of the account books was held to be reasonable in the circumstances of the case 
This Court observed that the partial rejection of the explanation by the Tribunal' 
must be treated as a concession rather than a reasoned conclusion. 




We now come to Lalchand Bhagat’s case\ which is strongly relied upon parti- 
cularly, as it has cited the case, « so it is said, with complete approval 

It is therefore, necessary to examine it closely to see if there is such an approval* 
In that case, 291 high denomination notes of the value of Rs. 2,91 000 were enrashed ■ 
pe assessee was maintaining for a long time past two accounts: one was known as. 

Almirah Account , and the other, “ Rokar Account.” On the date the 
notes were encashed there was a balance of Rs. 2,81,397 in the almirah account 
and Rs. 29,284 in the rokar account. These two amounts between them were suffi' 
cient to cover the encashed notes The explanation was that for the purposes of 
the business which was distributed in many branches, a large amount of ready^•’caS. 
was always kept at the head office, so that any emergency might be met The busrW 
of the assessee was admittedly extensive and the almirah account had also SS' 
for several years. Except in the previous year in which the high denomination notes 
were encashed even the numbers of the high denomination Mtes used to be shown 
in the almirah account. The explanation was rejected on the ground that Se- 
were the days of emergency and the assessee, as a grain dealer, could havrsecret r 
made money by smuggling gram, and that he had once been prosecuted thS 
acquitted. It was also said that the area where he did }ii <5 
fo7 smuggling and also that he had specuktd iftS yel S ' 
made profits, though he had returned a loss from speculation ^ 

laid upon the fact that in the year of account, the numbers of flip 
notes We written subsequently. The Tribunal acc^tedt^^^^^^^ 
as genuine and also that there was a balance of Rs 3 10 681 witii tif account, 

the Tribunal, it was explained that in the year of aS S 
denomination notes were inserted in the almirah account om 
to.heJemonetiza.io,oftheno.es. The S 
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regard to Rs. IjSO.OOO and rejected it with regard to Rs. 1,41,000. No reasons wete 
given for distinguishing the good part of the explanation from the bad. 

This Court examined the reasons and held that except for the insertion of the: 
numbers of notes in the book, none bf the other reasons had any probative value and 
that they were mere conjectures and surmises. This Court pointed out that if the: 
explanation for the interpolations was good for the acceptance of the explanation 
as to Rs; 1,50,000, it must be held to be good also for the balance, because there was 
nothing to distinguish between the two parts. This Court, therefore, pointed out 
that the main question about Rs. 1,41,100 was whether there was any material 
to justify a different conclusion in respect bf that amount and pointed to the following, 
facts. The assessee had established the heed for keeping a large sum on hand and 
had proved the almirah account as a genuine account. The almirah account con- 
tained the numbers bf the high denomination notes in the years previous to the 
year relative to the assessment . In that year, the numbers were inserted subsequently 
and this was the only substantial point against the assessee. This Court also pointed 
out that there were statements of banks and accounts of the branches and of beoparis,. 
showing that large amounts were received by the assessee, which made up the amount 
in the almirah account. Between February 6, 1945 and January 11, 1946^ when 
the notes were encashed, sums above Rs. 1,000 received by the assessee aggregated 
to as much as rupees five lakhs. As the almirah account was not questioned by the 
Tribunal at all, and out of that amount, more than half was held to be in the shape- 
of high denomination notes, this Court posed the following question : — 

“Was there any material on record which would legitmately lead the Tribunal to come 
to the conclusion that the nature of the source from which the appellant derived the remaining l4l 
Hgh denomination notes of Rs. 1,000 remained unexplained?” 

The Court, therefore, concluded : 

“ If the entries in the books of account in regard to the balance in the Rokar and the balance- 
In the Almirah were held to be genuine logically enough there was no escape from the conclusibn. 
that the appellant had offered reasonable explanation as to the source of the 291 hi^ denominatioh 
notes of Rs. 1,000 each which it had encashed on January 19, 1946 ”, 

The case of the assessee was thus accepted in toto. This Court did not hold that 
the assessee need not prove anything. 

As we have said earlier, the burden bf proof must depend on the facts of the 
case. One such fhct may be the existence of, a large floating cash balance oh hand, 
and taken with other facts, may be sufiBcient to shoW that the high denomina- 
tion notes constituted the whole or part bf that balance. Jn the Allahabad case^^ 
such a balance was proved and was accepted as to a part by the Tribunal. The High 
Court held that the explanation was good for the whole of the amount of the notes. 
No doubt, this Court, in referring to that case, summarised the reasons, but it pointed 
out that it was not open to the Tribunal to make a guess as to the number of high 
denomination notes which could be accepted, and cited the Allahabad case''- and 
some others in that connection. 

It seems to us that the correct approach to questions of this kind is this. If 
there is an entry in the account books of the assessee which shows the receipt of a 
sum or conversion of high denomination notes tendered for conversion by the assesse 
himself, it is necessary for the assessee to establish, if asked, what the source of that 
money is and to prove that it does not bear the nature ,of income. The Department 
is not at this stage required to prove anything. It can ask the assessee to bring any 
books of account or other documents or evidence pertinent to the explanation if one 
is furnished, and examine the evidence and the explanation. iJ^.the explanation 
shows that the receipt was not of an income nature, the Department cannot act 
unreasonably and reject that explanation to hold that it w'as income. If, however, 
the explanation is unconvincing and one which deserves to be rejected, the Depart- 
ment can reject it and draw the inference that the amount represents income either 
from the sources already disclosed by the assessee or from some undisclosed source’ 
The Department does not then .proceed on no evidence, because the fact that there 
was receipt bf money, is itself evidence against the assessee. Thete is thus prima 
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fade evidence against the assessee which he fails to rebut, and being .unrebutted, 
that evidence can be used against him by holding that it was a receipt of an income 
nature. The very words “ an undisclosed source” show that the disclosure must 

eome from the assessee and not from the Department. \ 

In cases of high denomination notes, where the business and the state of accounts 
and dealings of the assessee justify a reasonable inference that he might have, for 
•convenience kept the whole or a part of a particular sum in high denomination notes, 
the assessee prima fade discharges his initial burden when he proves the balance 
and that it might reasonably have been kept in high denomination notes. Before 
the Department rejects such evidence, it must either show, an inherent weakness in 
the explanation or rebut it by putting to the assessee some information or evidence 
which it has in its possession. The Department cannot by. merely rejecting unrea- 
sonably a good explanation, convert good proof into no proof. It is within the 
range of these principles that such cases have to be decided. We do not think that 
the . Allahabad view puts no burden upon the assessee and throws the entire burden 
cn the Department. The case itself does not bear this out. If it does, then, it is 
not the right view. 

In the present case, the assessee claimed that the high denomination notes were 
a part of the cash balance at the head office. The Income-tax Officer found that 
at first the cash on hand was said to be Rs. 1,62,022, but on scrutiny, it was found 
to be wrong. Indeed, the assessee himself corrected it before the Appellate Assis- 
tant Commissioner and stated there that the balance was Rs. 1,21,875. Ordinarily, 
this would have prima fade proved that the assessee might have kept a portion of 
this balance in high denomination notes. But the assessee failed to prove this balance, 
as books of the assessee did not contain entries in respect of baiiks. Though cash 
used to be received from banks and sent to the various places where works were carried 
•on and vice versa, no central account of such transfers was disclosed. There was 
also no account of personal expenses of the assessee and he had failed to prove why 
•such large sums were kept on hand in one place when at each of the places where 
■work was carried on, there were banks with which he had accounts. The Appellate 
Assistant Commissioner also went into the question and found that on the same day 
when the high denomination notes were encashed, a sum of Rs. 45,000 was drawn by 
cheque. The next remittance immediately afterwards was of Rs. 16,000 to Bokaro, 
"but Rs. 17,000 were withdrawn a few days before to meet this expense. A with- 
drawal of Rs. 8,000 was made a day later and Rs. 20,000 were withdrawn ten days 
later to finance the business. It appears that the money on hand (Rs. 45,000) was not 
touched at all, but on January 30, 1946, a further sum of Rs. 6,005 was withdrawn 
•and not utilized, which made up the sum of Rs. 51,000 for which the high denomina- 
tion notes were encashed. 

On these facts, the Tribunal came to the conclusion that the high denomina- 
tion notes represented not the cash balance but some other money which remained 
unexplained, and the Tribunal treated it as income from some undisclosed source. 
The High Court held on the above facts and circumstances that there were materials 
to show that Rs. 51,000 did not form part of the cash balance, and the source of 
money not having been satisfactorily proved, the Department was justified in holding 
it to be assessable income of the assessee from some undisclosed source. In this ^ 
•conclusion, the- High Court was justified, regard being had to the principles we have 
explained above. 

The argument that as this was a case under section 34 of the Income-tax Act, 
it cast a special' burden on the Department to show that this income had escaped 
earlier, need not detain us. No doubt, proceedings under section 34 can only he 
commenced under the conditions prescribed in the section, but when the proceedings 
.are validly commenced, there is no difference between an Jordinary assessment and , 
an additional assessment under section 34, and the same ruleTas to burden of proof 
governs the additional assessment. 

In our opinion, this appeal has no substance ; it fails and is dismissed with 
costs. . . , , 

V. B. Appeal disttissed- 



II] 


165 


PRABHOO V. STATE OF tj. P. {S. K.' DaS, J.). 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction). 

Present : — S. K. Das, A. K. Sarkar and M. HroAVATULLAH, JJ. 
Prabhoo . , Appellant* 

The State of Uttar Pradesh .. Respondent. 

Evidence Act (/ of 1872), sections 25, 26 and 27 — Scope — Incriminating statement made to Police Officer — 
If admissible, 

A prosecution witness deposed that a little before the recovery of the axe and blood stained 
clothes the Sub-Inspector of Police took the accused person into custody and interrogated him ; 
then the accused gave out that the axe with which the murder had been committed and his blood 
stained shirt and dhoti were in the house and the accused was prepared to produce them. 

_ Held : These statements were incriminating statements made to a Police Officer and were hit by 
sections 25 and 26 of the Evidence Act. The statement that the axe was one with which the murder 
had been committed was not a statement which led to any discovery within the meaning of section 
27 of the_ Evidence Act. Nor was the alleged statement of the accused that the blood stained shirt 
and dhoti belonged to him a statement which led to any discovery within the meaning of section 27. 
Section 27 provides that when any fact is deposed to as discovered in consequence of information 
received from a person accused of any offence, in the custody of a Police Officer, so much of such 
iifformation, whether it amounts to a confession or not, as relates distinctly to the fact thereby 
discovered may be proved. 

Appeal by Special Leave from the Judgment and Order dated the 12th Septem- 
ber, 1961, of the Allahabad High Court (Lucknow Bench) at Lucknow in Criminal 
Appeal No. 494 of 1961. 

ffunruddin Ahmad, Advocate (at State expense), for Appellant. 

G. C. Mathur and C. P. Lai, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

S, K. Das, J. — ^The learned Sessions Judge of Rac Bareli tried the appellant 
Prabhoo on a charge of murdering his own uncle and found him guilty of the offence 
and sentenced him to death. There were an appeal to the High Court and the 
usual reference for confirmation of the sentence of death. The High Court dealt 
with the appeal and reference by one judgment. It accepted the reference, dis- 
missed the appeal and confirmed the conviction and sentence. The appellant 
then asked for and obtained Special Leave of this Court to appeal from the judgment 
and order of the High Court. The present appeal has come to us in pursuance of 
the leave granted by this Court. 

Shordy stated the case against the appellant was this. Bhagwan Ahir, step- 
brother of the appellant’s father Budhai, was a resident of village Bandi in the dis- 
trict of Rae Bareli. The appellant and his father Budhai lived in another village 
called Gulariya at a distance of about two or three miles from Bandi. Bhagwan 
had about four bighas of pasture land and seven bighas of cultivated land. He had 
no male issue. ■ He had several daughters who were all married and resided at the 
places of their respective husbands. Bhagwan was old, near about 80 years of 
age according to the evidence of Maiku, and had no male member in the family 
to help him with his cultivation. Budhai, it appears, did not reside in village 
Gulariya all the year round, but was engaged in some job at Burdwan in Bengal. 
Some four years before the date on which Bhagwan was said to have been mur- 
dered the appellant and his mother came to reside with Bhagwan. The idea was. 
that the appellant would be able to help Bhagwan with his cultivation. The appel- 
lant did not, however, render much assistance to Bhagwan and the prosecution, 
case was that after about a year of their stay, Bhagwan turned them out of the house. 
The appellant and his mother then went back to village Gulariya. The prosecu- 
tion case further was that about a month and a half before the murder of Bhagwan 
the appellant and his father came to Bhagwan and the appellant’s father asked 
Bhagwan to transfer some of his land to the appellant. Bhagwan said that hehacE 
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already kept the appellant with him for a year and had . found that he was of no 
assistance. He, therefore, refused to give any land to the appellant. Bhagwan, 
at appears, had some grand-daughters and one of them called Kumari Sarju aged 
about five years was staying with him. Bhagwan said that he would give his lands 
to his gra.nd-daughter Saiju. 

On the night between March 19 and 20, 1961 Bhagwan was sleeping in front 
•of his house on a cot with his grand-daughter. One Maiku (P.W. 1) was sleeping 
at a short distance from Bhagwan’s house. Maiku was a neighbour of Bhagwan. 
At about midnight Maiku heard some noise and called out to Bhagwan. There 
was no response. Maiku then heard the sound of shoes as though somebody was 
Tunning away from the place. Maiku called out certain other persons and went 
near the place where Bhagwan was lying on his cot. It was found that Bhagwan 
bad a large number of injuries on the head and neck, most of the injuries being 
of an incised nature. Bhagwan was already dead. The little girl Sarju though 
stained with blood which flowed from the body of Bhagwan was not herself injmed. 
She was soundly sleeping on the cot and was not awake when Bhagwan was killed. 
Maiku gave an information to the Police Station of what he had heard and seen, 
the distance of the Police Station being about eight miles from village, Bandi. The 
infonnation which Maiku gave did not disclose the name of any accused person 
because Maiku had not seen who had killed Bhagwan. 

On the information given by Maiku the local police started investigation and 
when the dead body of Bhagwan was brought back to the village after the , post- 
mortem examination for cremation, the appellant, it is stated, came to one Brij 
Lai (P.W. 2) of village Bandi. This was on the third day after the murder. The 
appellant made certain enquiries from Brij Lai which roused the latter’s suspi- 
cion. The Sub-Inspector of Police was then in the village and he was informed 
of the presence of the appellant. The appellant was then inteiTOgated and the 
case of the prosecution was that the appellant made certain statements and pro- 
duced from, his house a.kulkari, a shirt and a dhoti. These were found to be blood 
stained and subsequent e.xamination by the Chemical Analyst and the Serologist 
disclosed that they were stained with huma.n blood. This recovery of the blood 
stained kulhari (axe) and the blood stained shirt and dhoti was made, according 
to the prosecution case, on 22nd March, 1961 in the presence of two witnesses, 
Lai Bahadur Singh and Wali Mohammad. , , 

It would appear from what we have stated above that the case agairik the 
appellant rested on the evidence relating to motive furnished by what happened 
about a month and a half before the occurrence when the appellant and his father 
asked for some land from the deceased, and the recovery of the blood stained axe 
and blood stained shirt and dhoti from the house of the appellant. The appellant . 
•denied that he and his father had asked for any land from the deceased a month 
and a half prior to the occun-ence. The appellant also denied that he had produced 
any blood stained axe or blood stained shirt and dhoti from his house, or liad handed 
them over to the Sub-Inspector of Police. He denied that the clothes or the axe 
belonged to him. His defence was that he was living with his father in^Burdwan 
and came back to the village on 21st March, 1961. He said that the case against . 
him was brought out of enmity. , ; . 

Learned Counsel for the appellant has taken us through the evidence in the 
case and has submitted that apart from’raising some suspicion against the appellant 
and his fether, the evidence given by the prosecution does not establish beyond any 
xeasonable doubt that the appellant was the murderer. He has further submitted 
that certain statements alleged to have been made by the appellant to the Sub- 
Inspector of Police in connection with the recovery of the blood stained axe and 
blood stained shirt and dhoti were inadmissible and the Courts below were wrong 
in relying on tlmm. He has contended that if those statements are excluded from 
consideration, then the evidence which remains is insufficient to support the convic- , 
tion or the appellant. We think that these contentions are correct and must be^ 
upheld. 
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There can be no doubt that Bhagwan was murdered on the night in question. 
The post-mortem examination disclosed that he had sustained as many as thirteen 
mjuries, eleven of which were incised wounds on different parts, of the body. The 
injuries inflicted on the head and face had cut through skull bones and the doctor 
Avho held the post-mortem examination was of the opinion that Bhagwan had died 
as a result of fractures of the skull bones and haemorrhage and shock. There can 
therefore, be no doubt that Bhagwan was murdered. It is equally clear that nobody 
saw who kiUed Bhagwan. The evidence of Maiku (P.W. 1) shows clearly enough 
that neither he nor other persons whom he called saw the appellant. The ^and 
child who was sleeping with Bhagwan was also fast asleep and did not even a\vake 
when the injuries were inflicted on Bhagwan. Bhagwan might or might hot have 
raised shouts When the injuries were caused to him. The evidence of Maikii does 
not disclose that he heard aiiy other sound excepting the sound of movement of 
steps of a person wearing shoes. 

We are satisfied that the evidence as to motive is satisfactory. Both Maikii 
{P.W._ 1) and Brij Lai (P.W. 2) have stated about the motive. The appellant 
arid his mother stayed with Bhagwan about four years ago in order to render assis- 
tance to Bhagwan in his cultivation. The appellant did not,’ however, do any 
work and was turned out. This is proved by ihe evidence of Maiku and Brij Lai. 
The evidence of the aforesaid two witnesses also establishes that the appellant and 
his father came to Bhagwan about a month and a half before the occurrence and 
asked for some land. Bhagwan . refused to give any land to the appellant. We 
think that this motive has been established' even though it would influence both the 
appellant and his father. 

The main difficulty in the case is that the evidence regarding the recovery 
of blood stained axe and blood stained shirt and dhoti is not very satisfactory and 
the Courts below. were wrong in admitting certain statements alleged to have 
been made by the apjiellant in connection with that recovery. According to the 
recovery memo, the two witnesses who were present when the aforesaid articles 
were produced by the appellant were Lai Bahadur Singh and Wali hfohamrriad. 
Lai Bahadur Singh was examined as prosecution witness No. 4. He did give 
evidence about the production of blood stained articles from his house by the appel- 
lant. The witness said that the appellant produced the articles from a tub on 
the eastern side of the house. The witness did not, however, say that the appel- 
lant made any statements relating to the recovery. Wali Mohammad was not 
examined at all. One other witness Debi Baksh Singh was examined as prosecu- 
tion witness No. 3. This witness said that a little before the recovery the Sub- 
Inspector of Police took the appellant into custody and interrogated him ; ften 
the appellant gave out that the axe with which the murder had been committed 
and his blood stained shirt and dhoti were in the house and the appellant was pre- 
pared to produce them. These statements to which Debi Baksh (P.W. 3) deposed 
were not admissible in evidence. They were incriminating statements made to a 
Police Officer and were hit by sections 25 and 26 of the Indian Evidence Act. The 
statement that the axe was one with which the murder had been committed was 
not a statement which led to any discovery within the meaning of section 27 of 
the Evidence Act. Nor was the alleged statement of . the appellant that the blood 
stained shirt and dhoti belonged to him a statement which led to any discovery 
within the meaning of section 27. Section 27 provides that when any fact is deposed 
to as discovered in consequence of information received from a person accused 
of any offence, in the custody of a Police Officer, so much of such information, whether 
it amounts to a confession or not, as relates distinctly to the fact thereby discovered 
may be proved. In Pulukuri Kotayya v. King Emperor^, the Privy Council considered 
the true interpretation of section 27 and said : 

“ It is fallacious to treat the ‘ fact discovered ’ svithin the section as equivalent to the obj^t 
produced; the fact discovered embraces the place from which the object is produced and the knowledge 
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of the accused as to this, and the infonnation given mxist relate distinctly to.th^ fact.. Information as- 
to past user, or the past history, of the object produced is not related to its discovery in the setting, 
in 'which it is discovered. Information supplied by a person in custody that * I will produce a knife 
concealed in the roof of my house’ does not lead to the discovery of a knife ; knives were discovered* 
many years ago. .It leads to the discovery of the fact that a knife is concealed in the house of the- 
informant to his knowledge, and if the knife is proved to have been used in the commission of fee: 
offence, the fact discovered is very relevant. But if to fee statement fee worfe be- added ‘ with -which 
1 stabbed! j 4 ’, these words are inadmissible since they do hot relate to the discovery of fee knife in fee 
house of the informant.” (page 77). 

We are, therefore, of the opinion that tlie Courts below were wrong in admitting 
in evidence the alleged statement of the appellant that the axe had been used to 
commit murder or Ae statement tliat the blood stained shirt and dhoti were his.. 
If these statements are excluded and we think that they must be excluded, then 
the only evidence which remains is that the appellant produced from_ the house a 
blood stained axe and some blood stained clothes. The prosecution gave no- 
evidence to establish whether the axe ^ belonged to the appellant or the blood 
stained clothes were his. ■ 

Therefore, the question before us is this. Is the production of the blood stained, 
axe and clothes read in the light of the evidence regarding motive sufficient to lead 
to the conclusion that the appellant must be the murderer ? It is.well-settled that 
circumstantial evidence must be such as to lead to a conclusion which on any rea- 
sonable hypothesis is consistent only with the guilt of the accused person and not 
with his innocence. The motive alleged in this case would operate not only on. 
the appellant but on his father as well. From the mere production of the blood 
stained articles by the appellant one cannot come to the conclusion that the appel- 
lant committed ffie murder. Even if somebody else had committed the murder 
and the blood stained articles had been kept in the house, the appellant might 
produce the blood stained articles when interrogated by the Sub-Inspector oT 
Police, It cannot be said that the fact of production is consistent only with the- 
guilt of the appellant and inconsistent with his innocence. We are of the opinion 
that the chain of circumstantial evidence is not complete in this case and the prose- 
cution has unfortunately left missing links, probably because the prosecution adopted', 
the shortcut of ascribing certain statements to the appellant which were clearly 
inadmissible. 

Learned Counsel for the respondent has submitted to us that in State of U. P. v. 
Deoman Upadhyayd^, this Court accepted as sufficient evidence the production of a. 
blood stained weapon. We are unable to agree. The circumstantial chain in 
that case did not depend merely on the production of the gandasa^ but on other* 
circumstances as well. The Court held in that case that the circumstantial chain 
was complete and the decision did not proceed merely on the production of a blood 
stained weapon. 

For the reasons given above we would allow the appeal and set aside the con- 
viction and sentence passed against the appellant. The Appellant must now be- 
released forthwith. 

K.S. 


Appeal allowedl 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present S. K. Das, M. Hidayatullah and J, C. Shah, JJ, 

Maharaj Jagat Bahadur Singh . . Appellant* 

V. 

Badri Parshad Seth . , Respondent. 

East Punjab Urban Rent Restriction Act {III of 1946), section 15 (5) — Revision — Scobe of iunrdiction 

Section 13 (3) (a) (iii) — Scope. 

The scope of sub-section (5) of section 15 of the East Punjab Urban Rent Restriction Act (III o^^ 
1946) is not the same as the scope of section 115, Code of Civil Procedure. The scope of secticn- 
15 (5) of the Act is wder and is not confined to questions of jurbdiction only. 

Having regard to the scheme and purpose of the East Punjab Urban Rent Restriction Act it is 
abundantly clear that clause (iii) of section 13 (3) (a) of the Act is attracted only when the building, 
work is such that the landlord requires that the building be vacated by the tenant in order to carry 
out the work ; in other words, the repairs needed arc so extensive and fundamental in character 
that they cannot be carried out if tlie tenant remains in possession. Then only it can be said that 
the landlord requires the building to carry out the building work. Such small work as white-washing 
or filling up the gap in the door way will not come under section 13 (3) (a) (iii) of the Act. 

Appeal by Special Leave from the Judgment and Order, dated the 21st May, 
1958, of Punjab High Court in Revision Application No. 27 of 1958. 

M. C. Setalvad, Attorney-General for India {S. Andley, Rameshwar Nath 
P. FoAra, Advocates of M/^. Rajinder Pfarain & Co., with him), for Appellant. 

H. Pf. Sanyal, Additional Solicitor-General of India (/. JV. Shroff, Advocato 
with him), for Respondent. 

The Judgment of the Court was delivered by 

S, K. Das, J . — ^This is an appeal by Special .Leave from the judgment and 
order of a learned Single Judge of the Punjab High Court, dated 21st May,1958, in 
Civil Revision Application No. 27 of 1958 of that Court. By that order the learned 
Single Judge dismissed an application in revision made by the appellant herein 
in the following circumstances. 

The appellant, Maharaj Jagat Bahadur Singh, is the owner of the premises 
known as Ranzor Hall in Simla. The respondent, Badri Prasad Seth, is in occu- 
pation of the premises as a tenant and is running a cinema therein which is known 
as Rivoli theatre or Rivoli cinema. The correspondence between the parties- 
shows that on or about 12th April, 1956, the Executive Engineer, Simla, Provincial 
Division, inspected the cinema building on behalf of the Licensing Authority, namely. 
Deputy Commissioner, Simla, and noted six defects, one of which was, to use the 
words of the Executive Engineer, “ the righthand piUar of the screen has cracked 
and has gone out of plumb ”. The existence of these defects was communicated 
to the respondent and also to the Municipal Committee, Simla. The respondent 
in his turn communicated the existence of these defects to the appellant by a letter, 
dated 17th April, 1956. In that letter the respondent suggested to the appellant that 
the defect in the pillar should be removed before the begirming of June, 1956, when 
the rains were likely to commence. The respondent removed the other defects 
which were of a minor nature ; but getting no reply from the appellant, he again 
wrote to him on 17th September, 1956 and asked him to take early steps to repair 
the pillar to avoid any mishap. The respondent also intimated to the appellant 
that the cost of repairs to the pillar was likely to be in the neighbourhood of Rs. 5,000. 
The appellant took no action in the matter for some time. On 24th September, 1 956, 
the East Punjab Urban Rent Restriction Act, 1949 (East Punjab Act lll of 
1949) (hereinafter referred to as the Act) was amended and a clause was inserted 
in section 13 (3) (a) thereof which entitled the landlord to apply to the Rent Control- 
ler for an order directing the tenant to put the landlord in possession in the case of 
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;any building if he required it to carry out any building %vork at the instance of the 
'Government or local authority or any Improvement Trust under some improvement 
•or development scheme or if the building had become unsafe or unfit for human 
.habitation. On 9th April, 1956, the appellant wrote to the President, Simla Municipal 
' Committee, asking him to get the pillar in the Ranzor Hall inspected by the Execu- 
tive Engineer in order to have his opinion whether the pillar was really in a dangerous 
•condition and required any action on the part of the Municipal Cominittee un^r 
.section 1 16 of the Punjab Municipal Act, 1911 (Punjab Act III of 1911). On 
30th October, 1956, the ..Secretary, Municipal Committee, Simla, wrote to the 
respondent about the defect in respect of the righthand pillar of the screen and 
•required tlie respondent by means of a notice to do the repairs witliin fifteen days 
•of the receipt of the notice. The Secretary issued the notice purporting to act 
vunder sections 113 and 114 of the Punjab Municipal Act, 1911. It appears that 
■the Municipal Committee had the pillar inspected again in November, 1956, by 
’■the Executive Engineer, Simla Central Division. This time the Executive Engineer 
-suggested that the two end walls (pillars) supporting tlie beams for the screen were 
•cracked and therefore must be replaced by thicker walls. The Municipal Committee 
•considered this report and came to the conclusion that as a precautionary measure 
what was necessary was to fill the doorway in the pillar with masonry so that the 
“whole might become a solid block. On 11th April, 1957, the Municipal Committee 
wrote to the appellant asking the latter to fill the door^vay with masonry so that 
the whole pillar might become a solid block. This was in modification of the earlier 
■notice which had suggested more extensive repairs to the pillar. But before 11th 
-April, 1957, when the new notice from the Municipal Committee was received,' the 
appellant had already made an application on 1st December, 1956, under, section 
13 of the Act praying for an order from the Controller directing the respondent 
to put the appellant in possession of the property on the ground that the appellant 
required the building for replacing tlie end walls supporting the beams of the screen 
lay thicker walls. This application was contested by the respondent mainly on tlie 
ground that the appellant’s claim was not dona fide and that the appellant did not 
■really require the building to be vacated for the purpose of making the repairs 
to the pillar in question. 


The Rent Controller came to the conclusion that the case was fully covered 
'by clause (iii) of section 13 (3) {a) of the Act inasmuch as on the evidence on the 
record it was established that the appellant required the building to carry out 
the necessary building work which the Municipal Committee, Simla, had directed 
to be done. There was an appeal from the order of the Rent Controller to the 
District Judge who was the relevant appellate authority under section 15 of the. Act. 
'The learned District Judge.came to the conclusion that the notices under sections 113 
and 114 of the Punjab Municipal Act, 1911, had been manipulated by the landlord 
after the ainendmentmade in section 13 of the Acton 24th September, 1956, and that 
the appellant did not bona fide require the building for carrying out the repairs 
m question. , The learned District Judge pointed out that on 11th April, 1957, the 
Municipal Committee had asked the landlord to fill the doorway with masomy 
-so that the whole might become a solid block and though the Municipal Com- 
mittee had modified its earlier requirement of thicker walls by means of a notice 
after the filing of the application by the appellant, it was open to tlie Court to 
-take into consideration facts '\vhich had come into existence after the filing of the 
-application. He, also pointed out that the evidence of the Executive Engineer 
■Central P.W.D.,. showed that he inspected the building on 8th June 1957 ih com- 
■pliance with the directions of the Court and was satisHed that the pillar had been 
rsatisfactprily repaired. In this view of the matter the learned District ludee 
allowed the appeal and dismissed the application. ^ 


Then, there was an application in revision under section 15 (5) of the Act to 

■ the High Com-t. This application ivas dealt with by K. L. Gosain, J., who wronglv 
-proceeded on the footing tliat the application in revision was one under serrinr. 

■ Code of Givi! Procedure. Though the learned Judge said that he had gOM through 
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the evidence and agreed with the findings arrived at by the District Judge, he came 
to the conclusion that as no question of jurisdiction was involved within the meaning 
of section 1 15, Code of Civil Procedure, he saw no reasons to interfere and dismissed 
the application in revision. The present appeal is directed against this order of 
the learned Single Judge. 

The leai-ned Attorney-General who appeared on behalf of the appellant has 
rightly pointed out that the learned Judge of the High Court was in error in dis- 
posing of the case as though the application in revision made to the High Court 
was an application under section 1 15, Code of Civil Procedure. The application 
was really an application under section 15 (5) of the Act which is in these terms : 

“ 15. (5) The High Court may, at any time, on the application of any aggrieved party or on 

its own motion, call for and examine the records relating to any order passed or proceedings taken ‘ 
lunder this Act for the purpose of satisfying itself as to the legality or propriety of such order or proceed- 
ings and may pass such order in relation thereto as it may deem fit.” 

It is manifest that the scope of sub-section (5) of section 15 of the Act is not-’the 
same as the scope of section 1 15, Code of Civil Procedure. The learned 'Attorney- 
General has submitted, rightly in our opinion, that the scope of sub-section (5) of 
section 15 of the Act is wider and is not confined to questions of jurisdiction only. 

Biit even' if the learned Judge of the High Court was in error in treating the 
application as one under section 115, Code of Civil Procedure, the fact still remains 
that he affirmed the findings of the learned District Judge and one of these findings 
was that the landlord did not require the building to carry out the repair work which 
was suggested by the Municipal Committee. The Municipal Committee had suggested 
a very simple work of repair, namely, filling up of the doorway in the pillar so that 
the pillar might be one solid wall to support the screen. It has not been seriously 
■disputed before us that such repairs could be easily carried out without' the necessity 
■of asking the respondent to vacate tlie building. As a matter of fact the learned 
District Judge has pointed out that the Executive Engineer, Central P.W.D., had, 
subsequent to the application, examined the pillar and found that the repair 
work had already been done by the i-espondent. 

The learned .Attorney-General has contended that the learned District Judge 
was in error in holding that the appellant had manipulated the notices under sec- 
tions 113 and 114 of the Punjab Municipal Act. We think it unnecessary to go 
into that question because the relevant provision in section 13 (3) (c) of the Act 
makes it quite clear that the landlord is entitled to an order from the Controller 
•directing the tenant to put the landlord in possession of the building only when 
the landlord requiries it to carry out any building work, etc. The relevant pro- 
vision reads as follows : 

“ 13. (1) A tenant in possession of a building or rented land shall not be evicted therefrom 

except in accordance tvith the provisions of this section, 

( 2 ) 

(3) (a) A landlord may apply to the Controller for an order directing the tenant to put the 
1 andlord in possession — 

(i) 

(ii) 

(iii) in the case of any building or rented land if he requires it to carry out any building work 
at the instance of the Government or local authority or any Improvement Trust under some improve- 
ment or development scheme or if it has become unsafe or unfit for human habitation. 


We emphasise the word “ requires ” in the provision. Having regard to the 
scheme and purpose of the legislation it is abundantly clear that clause (iii) of sec- 
tion 13 (3) (a) of the Act is attracted only when the building work is such that the 
landlord requires that the building be vacated by the tenant, in order to carry out 
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iHe work ; in other words, the repairs needed are so extensive and fundamantal 
in character that they cannot be carried out if the tenant remains in possession. 
Then only it can be said that the landlord requires the building to carry out me 
building work. We think that it is absurd to suggest Aat any such small worlc 
as white-washing, or filling up the gap in the doorw’ay as in the present case, comes 
within clause (iii) of section 13 (3) (a) of the Act. 

The learned Attorney-General has argued that the learned District Judge 
wrongly took into consideration facts which had come into existence after the filing 
of the application under section 13 of the Act. Here again we think that having, 
regard to the scheme and purpose of the legislation it was open to the learned Dis- 
trict Judge to take into consideration such facts as existed at the time when the 
order for vacation was to come into effect. Section 13 (3) (b) says that the Con- 
troller shall, if he is satisfied that the claim of the landlord is bona fide, make an order 
directing Ae tenant to put the landlord in possession of the building on such date 
as may be specified by the Controller. In the present case the Controller made the 
order in July, 1957 and directed the building to be vacated by 25tli September, 1957. 
But long before that date, namely, on 8th June, 1957, the Executive Engineer, Cen- 
tral P.W.D., had inspected the building and found that the pillar had been repaired 
satisfactorily. The Controller did not accept the testimony of the Executive 
Engineer and the learned District Judge pointed out that the testimony of the Execu- 
tive Engineer had been rejected by the Controller on very insufficient grounds. It 
was open to the learned District Judge to take into consideration the testimony of' 
the Executive Engineer and having regard to that testimony, the learned District’ 
Judge rightly came to the conclusion that clause (iii) of section 1 3 (3) (a) of the 
Act was not attracted to the case. 

For th^e reasons we have come to the conclusion that there is no merit in the 
appeal which is accordingly dismissed with costs, 

K. -S. • Appeal dismissed., 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — ^K, G. Das Gupta, J. R. Mudholkar and T. L. Venkatarama. 
Aiyar, JJ. 


Padma Vithoba Chakkayya . . Appellant* 

V. 

Mohd. Multani and another ^ . Respondents. 

Adverse possession—Usufructuary martgage— Subsequent transactwn under which mortgagee is to hold' 
the property as otmn and not mortgagee inoperatioe in law— If starts adverse possession— Possession if can’ 
become adverse mder an arrangement entered into by a minor^ 


When a pereon gets into poss^ion of properties as mortgagee, he cannot by any unilateral act or 
declaration of his priscnbe for title by adverse possession against the mortgagor, because in law his- 
possession is that of the inortgagor. But if the mortgagor and mortgagee subsequently enter into a 
transacbon under which Ac mortgagee is to hold Ac properties thereafter not as a mortgagee but as • 
owner Aat would bpufficicnt to start adverse possession against Ae mortgagor if Ae tonsaction is • 
foe any reason found to be inoperative under Ae law. 

Kamam Kanda Swami v. Chinnabba, I.L.R. 44 Mad. 253 ; 40 M.L.J. 105, relied on 

• .1,^ incapable of giving consent and Acre being no consent Acre could be no change- 

in Ae character o f possession of Ae mortgagee. - ® 

Appeal by Special Leave from the Judgment and Decree, dated the 11th. 
S, High Court in Second Appeal Suit, 

Gopal Singh 3.nd R. S. JVamla, Advocates, for Appellant. 

A. Ranganatham Chetty, Senior Advocate {A. V. Rangam, Miss A. Vcdavalli and. 
P. C. Agarwala, ’ Advocates, with him), for Respondent No. 1. 
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The Judgment of the Court was delivered by 

Venkatarama Aiyar, J. — This is an appeal by Special' Leave against the judg- 
ment of the High Court of Hyderabad whereby it affirmed the judgment of the 
Court of the Additional District Judge of Adilabad dismissing the suit of the 
appellant. The facts are that there was a joint family consisting of one Chakkayya 
and his younger brother Rajanna. Chakkayya died in year 1923 leaving behind 
the appellant his son who it is said was at that time a minor a few montlrs old. On 2 1 st, 
December, 1923, Rama Rao, the second defendant, sold tire lands, which are the 
subject-matter of the suit to Rajanna. It appears that as there was some difficulty 
in Rajaiina getting possession of the properties which were stated to have been usu- 
fructuarily mortgaged to the first defendant, the transaction of sale was- cancelled 
and the same was endorsed on the sale deed. Thereafter the second defendant 
executed a fresh sale deed in favour of the first defendant and the latter has ever 
since continued in possession. The appellant filed the present suit on 14th 
February, 1943, for recovery of possession ofthese properties from the first defendant 
on the allegations that the first defendant was in management of the properties 
belonging to the joint family of Chakkayya and Rajanna and himself, that the sale 
deed m favour of Rajanna, dated 2 1st December, 1923, vested title to the suit properties 
in the joint family, that the first defendant had entered on the management of these 
properties also as manager on behalf of the joint family, that Rajanna died in 
1930 as a minor, that the first defendant was discharged from the management, in 
1933, that he had not surrendered possession of the suit properties to the family, 
but was setting up a title to them in himself on the basis of a sale deed executed 
by the second defendant subsequent to the sale deed, dated 21st December, 1923, 
in favour of Rajanna, but that the said sale deed could confer no title on him, as 
the second defendant had sold the lands previously to Rajanna, and had no 
title which he could thereafter convey. It was further alleged that the plaintiff 
became a major some time in June, 1940 and that the suit for possession was 
within three years of his attaining majority and not barred by limitation. The 
first defendant contested the suit. He pleaded ffiat he was merely a jawan or 
servant in the service of the family, that he was not in management of the joint 
family properties, that tlie suit lands had been usufructuarily mortgaged to him 
in 1916 for Rs. 800 long before they were sold to Rajanna in 1923, that the sale in 
favour of Rajanna had been cancelled with his consent he having been paid back 
the consideration, that it was thereafter that the second defendant sold tlie properties 
to him, and that he had therefore acquired a good title to them, and that further 
as he had been in possession of the properties thereafter for over the statutory period 
in assertion of a title as o%vner, he had acquired title to them by prescription and 
that the suit was barred by limitation. He denied that Rajanna was a minor at 
the relevant dates as stated in the plaint. On these pleadings the District MimsifF 
framed the following Issues ; — 

(1) Whether according to the suit (plaint), the suit lands have been sold by defendant No.a 
in favour of Padma Rajjana tlirough registered sale deed, dated 1 7 th Bahman 1334-F. (corresponding 
to 2Ist December, 1923} ? 

(2) Whether as stated by the plaintiff in his suit, the family of the plaintiff and Padma Rajjana 
■was joint ? And whether on account of the death of the said Rajjana, the plaintiff is entitled to the 
suit lands ? 

^3) Whether the defendant No. 2 has executed the sale deed ,dated.3rd Farwardi 1334-F. (cor- 

.„,.ouuingto4thFebruary, 1925-A.D.)andwhatisits legal effect on the sale deed, dated I7th 

Bahman 1334-F. (corresponding to 21st December, 1923) ? 

(4) Whether at the time of the execution of the sale deed, dated 3rd Farwardi 1334-F. (2Ist 
December, 1923) the plaintiff was minor ? And whether this suit is wthin limitation ? 

(5) To what relief are the parties entitled to ? 

The learned District Munsiff, Nirmal, who tried the suit held that as the endorse- 
ment of cancellation of the sale deed in favour of Rajanna was unregistered, no 
title passed to the second defendant by reason of that endorsement and tliat accord- 
ingly the sale by him in favour of the first defendant conferred no title on him and 
fu^er that the suit had been instituted within three years of the plamtifTs attaining 
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majority and that it was in time and so he decreed the suit. Against &is Jud^ent 
and decree there was an appeal by the respondents to the Additional District Court 
of Adilabad, which held that the plaintiff had not established that he had attains 
majority widiin three years of the suit and on that finding the appeal was allowecL 
The appellant took the matter in Second Appeal to the High Court of Hyderabad 
which agreeing with the District Judge, held that the suit was instituted more th^ 
three years after the plaintiff had attained majority and dismissed the appeal. It 
is against this Judgment that the present appeal by Special Leave has been filed; 

The first contention that is urged on behalf of the appellant is that the finding 
that the plaintiff had attained majority more than three years prior to the suit'was 
erroneous. But there are concurrent findings on what is a question of fact, and 
we see no suflacient reason to differ from them. 

The contention strongly urged by Mr. Gopal Singh in support of the appeal! 
is that the first defendant had been put in management of all the properties belong- 
ing to the plaintiff’s family and that having entered into the possession of the suit 
lands as manager on behalf of the family, it was not open to him to set up a title- 
by adverse possession, unless he first surrendered possession of the properties. On, 
this point the learned Judges of the High Court held that there was no satisfactory 
proof that the first defendant had been in management of the properties as agent 
of the plaintiff and his family. The contention of the appellant is that there is a, 
large body of evidence in support of the allegations in the plaint that the first defen- 
dant was not a mere servant but a manager of the properties, tliat he had not gone 
into the box, and denied them and that under the circumstances it must be held- 
that he entered into possession of the properties as manager and it was not competent 
for him to set up a claim by adverse possession. 


The respondent argues that he was merely a jawan in the service of the family 
of appellant and that he had nothing to dp with the management of the properties, 
and that as there was no evidence worth the name in support of the allegations- 
in the plaint, there was no need for him to enter into the box and give evidence that 
he was not in management of the lands. If the fate of this appeal turned on a 
determination of this question, we should, on the materials before us, feel considera- 
ble difficulty in agreeing with the decision of the learned Judges. The failure 
of the first defendant to go into the box would have been sufficient to shift the 
burden ofproving that he was not the manager on to him vide Afurgesam Pillaiv. 
Gnana Sambandha Pandara SannadhP and Guruswami Afadan v. Gopalaswami Odayar^. 


But then it is pointed out by the respondent that the suit lands had come into- 
his possession imder a usufructuary mortgage executed by the second defendant 
in 1916, that there was no allegation that this mortgage was obtained by him while- 
he was the inanager of the family properties or on behalf of the family, and that 
when once his possession has been traced to the usufructuary mortgage of 1916,. 
there could be no question thereafter of his having entered into possession of the" 
properties as manager on behalf of the family. Before us the appellant did not 
dispute the truth of the usufuctuary mortgage in favour of the first respondent nor 
did he contend that m taking that mortgage the first defendant acted on behalf of 
the family. Such a contention would be untenable as at that time Chakkayya tlie 
father of tlte plaintiff and the manager of the joint family was alive That beine 
so the qu^tion whether the first defendant is precluded as manager from acquiring 
title by adverse possession does not arise for decision because he entered into posses- 
sion of the properties in his own right as usufructuary mortgagee. 

_ On the finding reached above that the first defendant Ltered into posses- 
f f if f ^^^‘'tuary mortgagee in 1916, the question is what are 

the rights of the appeUant. On the basis of the sale deed by the second defendant 
in fayour of Rajanna he would be entitled to redeem the mortgage. But the- present 
suit IS not one for redemption of the mortgage but for ejectment and. that by itseff 
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would be a ground for dismissal of the suit. But in view of the fact that this litiga- 
tion had long been pending, we consider it desirable to decide the rights of the 
parties on the footing that it is a suit to redeem the usufructuary mortgage without 
driving the parties to a separate action. We have now to consider &e defence 
of the first defendant to the suit, treating it as one for redemption. Now the contention 
of Mr. Ranganathan Chetty for the respondent is that he had been in possession of 
the properties as owner ever .since 1923, when the second defendant sold them to 
him, that he had tlaereby Acquired a prescriptive title to them, and that the right, 
of the appellant to redeem was thereby extinguished. It is not disputed that when 
a person gets into possession of properties as mortgagee, he cannot by any unilateral 
act or declaration of his prescribe for a title by adverse possession against the- 
mortgagor, because in law' his possession is that of the mortgagor. But -svhat is- 
contended is that if the mortgagor and mortgagee subsequently enter into a tran-- 
saction under which the mortgagee is to hold the properties tliereafter not as a 
mortgagee but as owner that would be sufficient to start adverse possession against 
the mortgagor if the transaction is for any reason inoperative under the law. This ; 
contention, in our opinion, is well founded. Though there was at one time a body • 
of judicial opinion that when a person enters into possession as, a mortgagee he- 
cannot under any circumstances acquire a title by prescription against the owner, . 
the law is now fairly well-settled that he can do so where there is a change in the 
character of his possession imder an agreement with the ow'ner, vide Kamam Kanda 
Sami v. Chinnabba^. Now the question is was there such an arrangement The 
contention of the respondent is that the agreement between Rajanna and the two- 
defendants under which Rajanna received back the sale consideration and made 
an endorsement cancelling the sale follow'ed, as part of the transaction, by the sale 
of tire properties by tire second defendant to the first defendant would be sufficient 
to start adverse possession. 

The endorsement of cancellation on the back of the sale deed in favour of 
Rajanna dated 21st December, 1923, has been held, as already stated, to be 
inadmissible in evidence as it is not registered. The result of it is only that there 
was no retransfer of title by Rajanna to the second defendant, and the family W'ould 
in consequence continue to be the otvner, and that is why the appellant is. 
entitled to redeem. But the endorsement, taken along with the sale deed by the 
second defendant in favour of the first defendant is admissible in evidence to show 
the character of possession of the latter, vide Varada Pillai v. Jeevarafhnammal-. 
And that was clearly adverse to the o\vners. The answer of the appellant to this 
contention is that Rajanna himself was a minor at the time when this arrangement 
is stated to have taken place and that in consequence no title by adverse possession 
can be founded on it. We agree that if Rajanna was a minor when he entered into- 
this arrangement that would not operate to alter the character of the possession 
of the first defendant as mortgagee. The respondent contended that there could 
be adverse possession against a minor in certain circumstances, and relied on the- 
decision in Sitharama Raju v. Subba Raju^, in support of this position. That is not 
questioned, but the point for decision is whether possession la^vful at the inception 
^ can become adverse under an arrangement entered into by a minor. Now a 
minor is in law incapable of giving consent, and there being no consent, there could 
be no change in the character of possession, which can only be by consent, and not 
by any unilateral act. Therefore the crucial point for determination is whether 
at the time of the cancellation of the sale deed, dated 2 I st December, 1923, Rajanna 
was a minor or major. According to the respondent he was a major and there ^is; 
evidence also on record in support of this contention. According to the appellaiit 
Rajanna was a minor at that time and he died a minor in 1930. On this disputed" 
question of fact tliere has been neither an issue framed nor evidence adduced. Under 
ffie circumstances we think it desirable that the matter should be remanded to the- 
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►Court of District Munsiff for a fresh inquiry on this question. The plaintiff should 
'.on remand be required to suitably amend the plaint so as to convCTtthe suit in o one 
'for redemption of the usufructuary mortgage of the year 1916. _ The hrst detendai^ 
will then file his written statement in answer thereto. An issue will be iramed 
■whether Raj anna was a major at the time when the sale deed -was cancelled. It 
•’it is held that he was a major then the possession of the first defendant thereatter. 
would.be adverse and on the findings given by the Courts below, the suit will have to 
be dismissed as barred by limitation. But if it is held that Rajaniia was then a 
minor, then there would be no question of adverse possession and the plaintifi 
would be entitled to redeem the mortgage. The decree of the lower Court ^ 
.accordingly- set aside and the matter remanded to the Court of the District Munsiff 
Tor fresh disposal as stated above. Costs incurred throughout in ail the Courts 
will abide the result. 

- K. S. Decree set aside and matter remanded. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. L. ELapur, K. C. Das Gupta and Raghubar Dayal, JJ. 
'The Kalyan Peoples’ Co-operative Bank, Ltd. (in both the Appeals) . . Appellant* 

V, 

■pulhanbibi Aqual Aminsaheb Patil and others (in both the Appeals) . . Respondents. 

Evidence ActXT of 1872) — Mode of proof is a question of procedure — Evidence taken in a previous judicial 
proceeding — Admissible in a subsequent proceeding by consent of parties. 

Constitution of India (1950), Article 227 — Petition under — Power'to interfere — Error apparent on face of 
irecord. 

Normally it would have been -wrong and indeed illegal for a Tribunal to act on evidence no t 
’taken before it. The position is however different when the parties expressly or impliedly agree that 
■some evidence not taken before the Tribunal should be treated as evidence and taken into considera- 
tion. It is settled law that question of mode of proof is a question of procedure and is capable of being 
waived and therefore evidence taken in a previous judicial proceeding can be made admissible in a 
•subsequent proceeding by consent of parties. This applies to proceedings of a civil nature. While 
what is not relevant imder the Evidence Act cannot in proceedings to which Evidence Act applies, be 
made relevant by consent of parties, relevant evidence can be brought on the record for consideration 
-of the Court or the Tribunal without following the regular mode, if parties agree. The Tribunal was 
•clearly wong in thinking otherwise and the error cannot but be considered to be an error apparen t 
-on the face of the record and as such the High Court had not only the power but the duty to interfere 
with the Tribunal’s order. 


Appeals by Special Leave from the Judgment and Order, dated the 17th July 
■1956, of the Bombay High Court in Special Civil Applications Nos. 580 and 581 of 
1956. 

A. V. Viswanatha Sastri, Senior Advocate (B. R. fPayak and Naunit Lai, 'Advocates 
•with him). For Appellant. ’ 

Abdurrdhman Adam Omer, Advocate and S. JV. Andley, Rameshwar Math and 
.P. L. Vohra, Advocates of Mjs. Rajender Marain & Co., for Respondents Nos 1 
.and 3 to 6. 


The Judgment of the Court was delivered by 

Das Gupta, J.— Disputes having arisen between the appellant, a Co-operative 
Bank and one' Amin Saheb Patil, who had taken loans from the Bank and Kutu 
buddin Mohemad Ajim Kazi, who had stood surety in respect of the loans they 
were referred to arbitration m two references under section 54 of thp T5nTT,Ei,,r 
■Co-operative Societies Act, 1925, The Board of Arbitrators orivinall-u 
■of d: L’. , V. Phadke, Mr. O. K. Phadle and Mr. TriloSXr®MS^hrBSrd 
■'had several ineetings and recorded some evidence Mr. Trilockekar who was the 
mominee of the borrow^, Amin Saheb, retired. Thereafter the Board 
jreconstituted with Mr. Kotwal as the new nominee of the borrower This Board 
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also recorded some evidence but after sometime Mr. Kotwal also, retired. There, 
was a fresh constitution of the Board with the other two members as before and Mr. 
M. D. Thakur as the nominee of the borrower. Further evidence was recorded 
by .the Board thus constituted and finally the Board gave its awards in the matters 
•on March 14, IfiSS.-; ■ ■ 

, DIssathfied with these, awards Amin Saheb filed two feyision applications before 
the Bombay Co,-operative Tribunal. Apart from certain objections on’ the merits 
■of the awards a preliminary objection was taken before the Tribunal as regards the 
legality of the awards on the ground that' the Board ais last constituted had -acted 
on evidence not recorded before,. it. The Tribunal ..accepted this preliminary 
objection, set aside the awards and remanded the cases to the Assistant Registrar 
for a re-hearing. ■ • 


Shortly/after .this Amin Saheb died but his heirs and .legal representatives 
made two applications to the' Bombay High Court under Article 227 of the Gonstitu-: 
tion against the Tribunal’s decision. ■ The High Court held that the Tribunal had. 
•erred in thinking 'that the Board of Arbitrators had acted illegally in acting on 
the evidence recorded by the previous Boards when this was done with the full 
knowledge of the parties and without any objection on either side. Accordingly,; 
they set aside the orders passed by the Tribunal and restored the awards made 
by the Board of Artibtrators. 

The Bank has now appealed against the decision of the High Court after 
obtaining Special Leave from this Court. 


Three points are raised before us in support of the appeal. The first is that 
the Tribunal had not made any error in holding that the Board had acted illegally 
in acting upon the evidence recorded by the previous Boards. Secondly, it is 
urged that even if the Board had erred it was not such an error as would entitle 
the High Court to .interfere' under Article 227 of the Constitution. Lastly, it was 
contended that in any case,, the High Court was not justified in setting aside the 
awards when .the Tribunal had disposed of the application only on preliminary 
points and had not considered it on merits. In our opinion there is no' substance 
in the first two contentions. As the High Court has pointed out normally it 
would have been wrong and indeed illegal for the Tribunal to act on evidence 
uot tg'kpn before it. The position is however different when the parties expressl;^ 
■or impliedly agree that some evidence not taken before .the -Tribunal should be 
treated as evidence .and taken into consideration. It is settled law that question 
of mode of proof is a question of procedure aildis capable of being waived and there- 
fore evidence-taken in a preyious judicial proceeding can be made admissible in a 
subsequent proceediiig by consent of .'parties. This applies to proceedings of a 
civil nature. While what is not relevant under the Evidence Act cannot in proceed- 
ings to which Evidence Act applies, be made relevant by consent of parties, relevant 
evidence can bebrought on the record for consideration of the Court or the Tribunal 
without ■ following the, regular ihode, if parties agree. The reason behind this 
Tule is that it would be unfair to ask any party to prove a particular fact when the 
•other party has already admitted that the way it has been brought before the Court 
has sufficiently proved it. We are therefore of opinion that in the facts of these 
■cases when the appellant Bank not only raised no objection to the Board as last 
constituted proceeding on the evidence already recorded before the previous Boards, 
but indeed appears to have invited the- Board to act on such evidence previously 
recorded, the appellant cannot be allowed later on to object to the Board having 
considered the evidence — ^merely because the decision has gone against it. The 
Tribunal was clearly wrong in thinking otherwise and the error cannot but be 
considered to be an error apparent on the face of the record and as such the High 
Court had not only the power but the duty to interfere with the Tribunal’s order. 


It appears to us however that having come to the conclusion that the Tribunal 
was wrong in allowing the preliminary objection rafeed before it the.High Court 
was not entitled to ignore the fact that before the Tribunal other questions.-^had 
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been raised which had not been considered by it. The pbrper order to pass in such 
a case, in our opinion, would be to set aside the order of the Tribunal and direct. 

-1^ onril ly-'rjfiriTic T'/\trio?r%« r\T\ TYnr»r*tfc 


a. cilsc, in our opinion^ wouia uc to sot asiuc uic oruor o 
it to decide the applications for revision on their merits. 

We therefore allow the appeals in part, and order, in modification of the order- 
made by the High Court, that the Tribunal’s order remanding the cases to the- 
Assistant Registrar be set aside but the Tribunal should now proceed to hear the- 
revision applications on their merits. In the circumstances of the case, \ve order 
that the parties will bear their own costs. 

Allowed in part. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present B. P. Sinha, Chiefjustice, P. B. Gajendragadkar, K. N. Wanchoo,. 
N. Rajagopala Ayyangar and T. L. Venkatarajia Aiyar, JJ, 

The Government of Andhra Pradesh (In all the Appeals) . . Appellant* 

V. ^ 

Syed Mohd. Kdian, etc. r, . v . 

. • Respondents. 

-It T . 


In all cases where action is proposed to be taken ... 

the ground that they have aequired the citizciwhiprfaforccinSLat^n’^^l’^w*? 

the citizenship of this country, it is essential that ikn ^ inconsequence 
the Central Govemment. In dealW 'wth thf o considered by 

undoubtedly be entitled to give ctTect to rule Central Government would 

in accordance with the otlicr relevant Rules framed j rhatter 

^vemment about the status of die person is the basi^nwWh*'^ ^ decision of the Central 

him. ^ which any further action can be taken against 
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Appiu.^- Advocates, for Appellant' (in all the- 
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and 27^79^1^9^?'°'^^^^’ ^“PO"dents in Appeals Nos. 258-267, 271-273 


The Judgment of the Court'was delivered by 
Gajendragadkar, 7. — ^This crrnn« ^ 

this Cwrt with certificates gramed^ has been brought to 

f decision of th J said Rh!?, challenge- 


the correctness of the decision of th J so i Court, an 

of the Citizenship Rules, 1956 ^is ^ Schedulel 

resoective resnnnHpntc tv. + 1 ,., L , Pwentv-twn 'nortin 


respective respondents in these anneak fil^d 

High Court challenging the validftv of the n 

ment of Andbra ^ orders oasse 


Pwenty-Uvo persons who are the- 


kvrit petitions in the Andhra. 

» . i 


^ uiu vkiiiiiiTu rtt 7 ' " - ill uii:; 

ment of Andhra Pradesh, asking each appellant, Govern- 

India before the date i? one of them t.. .. t ’ ■ 1 -e- 


India before the date specified in the nnr! ^ remove themselves out oF 

appears that all the said persons had eSmfS 051 them in that bfehalf; It 
fevour by the Government of Pakistan ^ passport issued in their- 

Oiurt was that as a result of the condne^r appellant’s case before the High 
obtaining the Pakistani passport, thev had 1 ^o^Pandents in applying for and 
^^^.J^o>ntarily acquired the dtShfe citizenship. of diis country and 

justified the notices served on the the appellant 

Tlie respondents, on the otlier ha d calling upon them t 6 leave India.. 
ship Act, 1955 (LVII of 1955), and ^"otion 9 of tlie Citizen- 

were nhm mres and they urged that the^had ^ the Citizenship Rules- 

and continued to be the citizens of Indil ^^quired the citizenship of Pakistan , 

learned Judge held that th^^ petitions were tried by Bhima- 
mtra vires and he cam e to the inclusion section and the rule Vvere- 

■~C.As.Nos.25S-27'^;ni^ result of section 9 read with: 
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rule 3 in Schedule 3 of the Citizenship Rules, as soon as it is shown that a person, 
has acquired a passport from the Pakistan Government, there is an automatic 
statutory cesser of his citizenship of India. In the result, the learned Judge upheld, 
the validity of the orders of deportation passed by the appellant against the res- 
pondents and dismissed the writ petitions without costs. 

This decision was challeged by the respondents by preferring 22 appeals before 
a Division Bench of the Andhra High Court. The Division Bench which heard, 
these appeals held that section 9 was intra vires, but foimd that rule 3 of Schedule 3 
of the Citizenship Rules was ultra vires. In its opinion, the said rule was outside- 
the authority conferred on the Central Government by section 9 (1) and it also- 
contravened Article 19 of the Constitution. The consequence of these findings. 
inevitably was that the orders of deportation passed by the appellant against the 
respondents were held to be invalid. That is why the appeals 'preferred by the 
respondents were allowed and a writ of mandamus was issued directing the appellant 
to forbear from enforcing the said orders of deportation. 

The Court of Appeal has also observed that under the Citizenship Act and 
the Rules framed thereimder, the Central Government has been constituted as. 
Special Tribunal for deciding the question as to whether a person has acquired 
the citizenship of a foreign country or not, and so, before issuing the orders of deporta- 
tion, it was necessary that the appellant should have obtained a decision of the Central 
Gfovemment on the point about the status of the respondents. The High Court 
accordingly made it clear that its decision in the appeals in question would not 
preclude the Central Government from determining the question whether the 
respondents have voluntarily acquired the citizenship of another country withm 
the meaning of section 9 (1), but it added that in deciding the question, the Central 
Government must ignore rule 3 of Schedule 3 which, in its opinion, was ultra vires. 
It is against this decision of the Division Bench about the invalidity of the impugned, 
rule that the appellant has come to this Court. 

The question about the validity of section 9 of the Citizenship Act and of rule 3- 
in Schedule 3 of the Citizenship Rules has been recently considered by this Court in 
Petitions Nos. 101 and 136 of 1959 and 88 of 1961,^ and this Court has held that 
both section 9 (2) and Ride 3 in Schedule 3 are intra vires. The point raised by 
the appellant in these appeals is, therefore, concluded in its favour by this decision.. 
This position is not disputed by the respondents. 

That raises the question about the proper order to be passed in the present 
appeals. It has been urged before uS by Mr. Tatachari for the appellant that 
the effect of our decision in the case of Izhar Ahmad Khan is that as soon as it is 
shown that a person has acquired a passport from a foreign Government his citizen-, 
ship of India automatically comes to an end, and he contends that in such a case, 
it is not necessary that the Central Government should hold any enquiry and make 
finding against the person before the appellant can issue an order of deportation 
against him. In our opinion, this contention is clearly misconceived. In dealing^ 
with the question about the validity of the impugned section and the rule, this. 
Court has, no doubt, stated that 

“ the proof of the fact that a passport from a foreign country has been obtainei on a ce-tian 
date conclusively determines the other fact that before that date he has voluntarily acquired the- 
citizenship of that country. ” 

But in appreciating the effect of this observation, it must be borne in mind that 
in all the cases with which this Court was then dealing, the question about the 
citizenship of the petitioners had been expressly referred to the Central Government 
and the Central Government had made its findings on that question. It was after 
the Central Government had recorded a finding against the petitioners that they 
had acquired the citizenship of Pakistan that the said -^vrit petitions came before 
this Court for final disposal and it is in the light of these facts that this Court proceed- 
ed to consider the contention about the validity of the impugned section and the 
impugned rule. It is plain, therefore, that the observations on which Mr. TatacharL 
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relied were not intended to mean that as soon as it, is alleged that a, passport has 
heen obtained by a person from a foreign Government,, the State Government can 
immediately proceed to deport him without the necessary , enquiry by. the Central 
■Government; Indeed, it is clear that in the course of the judgment, this Court 
has emphasised the fact that the question as to whether, a person has lost his citizen- 
ship of this country , and has acquired the citizenship of a' foreign country has to 
he fried by the Central Government and it is only after the Central Government has 
-decided the point that the State Government can deal with the person as a foreigner. 
If maybe that if a passport from a. foreign Government is' obtained by a citizen 
and the case falls under the impugned Rule, the . conclusion may follow that he has 
Acquired the citizenship of the foreign country ; but that cbiiclusion can be drawn 
•only by the 'appropriate 'authority authorised under the Act to enquire, into the 
■question. Therefore, tliere' is no doubt tliat in all cases where action is proposed 
•to be taken' against persons residing in this.country bri the ^ound that they have 
acquired the citizenship of a foreign State and have lost in consequence the'eitizen- 
rship of this country, it is essential that that question should be first considered by 
the Centrail .Government, In dealing with the question, the Central Government 
•would undoubtedly be entitled to give effect to the impugned nile. 3 in Schedule 3 
and deal with the matter in accordance with the other relevant Rules framed 
.under .the Act. The decision of the Central Government about the status of the 
person is the b^is on which any further action can be taken against him. There- 
fore, we see no substance in the argument tliat the orders of deportation passed 
hy tlie appellant against the respondents should be sustained even without'an enquiry 
by the Central Government about their status. That is why we think, in substance, 
the direction of .the High Court is right, though the High Court was in error in 
holding that the Central Government should hold the enquiry without reference 
to rule 3. 

In the result, the appeals succeed on the main point of law and the decision 
of the High Court that the impugned rule in Schedule 3 is invalid is "et aside. , Even 
•so, we cannot accept the view, of the learned trial Judge that there.is an automatic 
■cesser of the respondents’ citizenship by virtue of section 9, We hold that the 
■question about the status of the respondents has to be tried by the Central Govern^ 
ment and it is only after the Central Government has reached the conclusion 'that 
the respondents have acquired the citizenship of Pakistan that the appellant .can 
issue orders of deportation against them. That being our view, we confirm the 
writs issued by the High Court restraining the appellant from giving effect to the 
impugned orders of deportation until the question about the -respondent’s status is 
•determined by the Central Government. There would be no order as" to costs. . 

V.S, ^ — ' . ■ ^ Appeals, allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). . , ■ . . , . 

. Present : — S. K. Das, M. Hedayatuelah and J. C. Shah, JJ.- 
M/s. G. Gilda Textile Agency, Vijayawada . . Appellant.* 

V. ^ 

'The State of Andhra Pradesh and another ■ , , Respondents. 

Madras General Saks Tax Act (IX of 1939), section li-A — Agent of non-resident principal— -LiabilHj!. to' tax. 

If the non-resident principals took out railway receipts in their own names, thereby manifesting 
•their intention to remain the o'wners and to retain the control over the goods, the sales must be taken 
■to have been completed or to have taken place in the State of Andhra Pradesh. It was found that 
•the non-resident principals were doing business of selling in Andhra Pradesh. Inasmuch as X 
.(an agent of non-resident principals) after securing the orders received the railway receipts from, the 
:sellers and handed them over to the buyers and sometimes collected the consideration and transmitted 
•the same to the sellers, the sales thus resulting must be held to have taken place in the State either 
eon behalf of X or on behalf of the non-resident principals, and whichever view be correct, X 

* C.As. Nos. 397 and. 398 of 1961. , - . . - 
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as agent was liable as a dealer %vithin the Madras General Sales Tax Act. Either X was a dealer 
hunselfj or became a dealer by the fiction created by section 14-A, since the non-resident principals 
had done business in each case in the State of Andhra Pradesh. . ; 

Appeals by Special Leave from the Judgment and Order, dated the ' 19th 
September, 1958, of the Andhra Pradesh High Court in Tax Revision Cases Nos. 62 
and 63 of 1956h 

B. Sen, Senior Advocate {B.P, Makeshwari, Advocate, with him), for Appellants. 

K. JV. Rajagopal Sasiri, Senior Advocate (Z>. Gupta, Advocate, with him), for 
Respondents. 

The Judgment of tlie Court was delivered by 

Hidayatullah, J. — ^These two appeals with Special Leave have been filed by 
Messrs. G. Gilda Textile Agency, Vijayawada, against the State of Andhra Pradesh. 
They are directed against a common order of the High Court of Andhra 
Pradesh in two revisions filed under section 12-B (1) of the Madras General Sales 
Tax Act, 1939 (IX of 1939). 

The matter relates to the levy of sales tax from the appellant on its turnover 
for the years, 1954-55 and 1955-56. The appellant was an agent of several non- 
resident principals, on whose behalf it booked orders and dealt with the indents. 
There were agreements between the non-resident principals and the appellant, 
and three such agreements contained in letters have been produced as instances, 
and are marked Exhibits A-3, A-3 (a) and A-3(b). Under these agreements, .the 
appellant was appointed as indenting agent in Andhra Pradesh for cloth merchants, 
who, admittedly, resided and carried on business outside Andhra Pradesh. It was 
required to book orders and to forward them to the principals, receiving 
conunission on sale of goods despatched to Andhra Pradesh. In. some cases, this 
commission was only available on the orders booked by the appellant, and in others, 
on all the sales effected by the principals in this territory. The appellant did 
business in three different ways, which have been described as three separate cate- 
gories in the case. In the first category, the appellant took delivery of the goods 
from the railway, stocked them in its otvn godowns, found buyers and delivered 
the goods to the buyers. This category of s^es was held to be within the Madras 
General Sales Tax Act and the appellant, liable to the tax. The appellant does not 
question this part of the decision. The second category was in which it merely 
booked orders and forwarded them to Bombay and the principals sent the goods 
with the railway receipts through the bank to the purchasers in Andhra Pradesh. 
The connection of the appellant was not considered sufficient to constitute it the 
“ dealer ”, as defined in the Madras General Sales Tax Act, and such sales were 
omitted from the turnover. No dispute, therefore, arises about this category. The 
third category related to goods sold by the outside dealers to buyers in the State. 
The appellant in these transactions, besides booking orders, received the railway 
receipts from the outside principal, handed them over to the buyers and sometimes 
collected and transmitted the amounts to the outside princip^. The period in- 
volved is covered by the Sales Tax Validation Act, 1956 (VII of 1956), and no 
question imder the Constitution arises. The only question is whether the 
appellant eomes within section 14-A of the Madras General Sales Tax Act, . and 
is liable to tax as a dealer. 

It may be pointed out that the appellant did not produce any correspondence 
between it and the non-resident principals or the covering letters which must have 
been sent along with the railway receipts. The Tribunal under the Madras General 
Sales Tax Act, therefore, came to the conclusion that the railway receipts which, 
had been sent, must have been endorsed by the sellers either in favour of the ap- 
^pellant or in blank, to enable the appellant to claim the goods from the railway or 
to negotiate them. The Tribunal, therefore,- held that the appellant must be 
deemed to be a “ dealer ” under section 14-A and thus liable to tax under that, 
section. ■ - 
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Section 14-A of the Act reads as follows : 

“ In the case of any person carrying on the business of buying and selling goods in the State but 
residing outside it (hereinafter in this section referred to as a ‘ non-resident ’), the provisions of this 
-Act shall apply subject to the following modifications and additions, namely : 

(i) In respect of the business of the non-resident, his agent residing in the State shall be deemed 
"to be the dealer; 

(ii) The agent of a non-resident shall be assessed to tax or taxes under this Act at the rate or 
rates leviable thereunder in respect of the business of such non-resident in which the agent is concerned, 
.irrespective of the amount of the turnover of such business being less than the minimum specified 
in section 3, sub-section (3). 

(hi) Without prejudice to his other rights, any agent of a non-resident who is assessed under 
thb Act in respect of the business of such non-resident may retain out of any moneys payable to the 
non-resident by the agent, a sum equal to the amount of the tax or taxes assessed on or paid by the 
agent. 

(iv) Where no tax would have been payable by the non-resident in respect of his business in 
the State by reason of the turnover thereof being less than the. minimum specified in section 3, sub- 
section (3), he shall be entitled to have tlie amount of the tax or taxes paid by his agent refunded, to 
"him on application made to the assessing authority concerned, or where more than one such authority 
is concerned, to such one of the authorities as may be authorised in this behalf by the State 
■Govremment by general or special order. 

(v) Sucli application shall he made within twelve months from the end of the year in which 
payment was made by or on behalf of the non-resident of the tax or taxes or any part thereof.” 

The section makes the agent liable fictionally as a dealer in the circumstances 
laid down in tlie section, viz., that he is acting on behalf of a non-resident person 
•dding business of buying or selling goods in the State, The agent is assessed to tax 
under the Act in respect of the business of such non-resident in which the agent is 
■concerned, irrespective of whether the turnover of such business is more or less than 
the minimum prescribed in the Act. It is contended that the first thing to decide 
is whether the non-resident could be said to be carrying on the business of selling 
in Andhra Pradesh in the circumstances of this case, and reliance is placed upon 
a decision of this Court reported in Mahadayal Pretnehandra v. Commercial Tax Officer, 
Calcutta^ In that case, this Court was called upon to consider the Bengal Finance 
(Sales Tax) Act, 1941 (VI of 1941). There also, the agent was sought to be made 
liable in respect of the sale of goods belonging to a non-resident principal under a 
section which may be taken to be in pari materia with the section, we are considering. 
This Court held that the Kanpur Mills, whose agent the appellant in the case was, 
were not carrying on any business of selling goods in West Bengal and were selling 
■goods in Kanpur and despatching them to West Bengal for consumption. This part 
of the judgment is called in aid to show that the first condition of the liability of the 
agent in the present case under the Madras General Sales Tax Act is not fulfilled. 
Unfortunately for the appellant, in this case there is a clear finding by the High 
Court that the non-resident principals were carrying on the business' of selling in 
Andhra Pradesh. The High Court has observed’ that if the non-resident princi- 
pals took, out railway receipts in their own names, thereby manifesting their inten- 
tion to remain the owners and to retain the control over the goods, the sales must be 
taken to have been completed or to have taken place in the State of Andhra Pradesh. 
From this, the High Court came to the conclusion that the non-resident principals 
were doing business of selling in Andhra Pradesh. The High Court pointed out 
that inasmuch as the appellant after securing the orders received the railway 
receipts from the sellers and handed them over to the buyers and sometimes collected 
the consideration and transmitted the same to the sellers, the sales thus resulting must 

behalf of the appellant or on 
behalf of the non-resident principals, and whichever view be correct, the appellant 
as agent was liable as a dealer within the Act. Either it was a dealer itsfif or it 
became a dealer by the fiction created by section 14-A, since the non-resident prin- 
cipals had done business m each case in the State of Andhra Pradesh. The case 
of this Court on which reliance has been placed, turned on its own facts, and 
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iinding there cannot be used in the present case, because no finding on the facts of 
•one case can be applied to tlie facts of anotlien 

Sub-section (2) of section 14-A was said to be connected witli the opening part, 
and it was argued that the tax was leviable on the turnover relating to the business 
•of a non-resident, which was carried on by the non-resident in the taxable territory. 
In our opinion, once the finding is given that the non-resident principal 
•carried on the business of selling in Andhra Pradesh and the appellant was the 
admitted agent through whom this business was carried on, the rest follows without 
any difficulty. The High Court, in our opinion, was, therefore, right in upholding 
the levy of the tax from tlie appellant, in -view of our decision that the appellant 
•came within the four corners of section 14-A in relation to tire transactions disclosed 
in the last category. 

The appeals fail, and are dismissed with costs, one hearing fee. 

V.S. Appeals dismissed- 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present : — J. L. Kapur, K. C. Das Gupta and Raghubar Dayal, JJ. 
Union of India . . Appellant* 

V. 

M/s. Udho Ram & Sons . . Respondent. 

Railways Act {IX of 1890), section 72 and Contract Act (IX of 1872), section 151 — Applicability— 
Coods loaded in a Railway wagon lost in transit — Responsibility of railway. 

It must be taken to be the duty of the Rahway Protection Police to get out of the guard’s van 
•ivhenever the train stops, be it at the railway platform or at any other jjlace. In fact the necessity 
to get down and watch the train when it stops at a place o^er than a station is greater than when the 
train stops at a station, where alteast on the station side there ^^'ould be some persons in ■svhose 
presence the miscreants would not dare to tamper with any wagon and any tampering to be done 
at a station is likely to be on the off side. The responsibility of the railway under section 72 of the 
Raihvays Act is subject to the provisions of section 151 of the Contract Act. 

Therefore (in the instant case) the finding of the High Court that the loss took place due to the 
negligence of the railway servants and, consequently, of the Railway administration is justified. 

Appeal from the Judgment and Decree, dated the 23rd day of April, 1958, of 
the Punjab High Court (Circuit Bench) Delhi, in Civil Regular First Appeal No. 
33-D of 1953. 

ffaunit Lai and D. Gupta, Advocates, for Appellant. 

Gurbachan Singh, Senior Advocate {Harbans Singh, Advocate, with him), 
for Respondent. 

The Judgment of the Court was delivered by 

Ragubar Dayal, J - — ^This appeal, on certificate granted by the Punjab High 
Court, arises in the following circumstances. 

M/s. Radha Ram Sohan Lai of Calcutta consigned certain goods to self at DeUii. 
Of the consignment, certain articles were not delivered to M/s. Udho Ram & Sons, 
the plaintiffs in whose favour the railway receipt had been endorsed by the consi- 
<mor. Having failed to receive the compensation for the loss suffered on account of 
the articles not delivered, the suit giving rise to this appeal was instituted. There 
is no dispute about the amoimt ofloss determined by the Court, as suffered by the 
plaintiffs. 

The only dispute between the parti^ is whether the loss of goods in transit 
between Calcutta and Delhi was due to the misconduct and negligence of the 
railways or not. The Union of India, the defendant, cpntended tliat the loss 
occured due to circumstances beyond the control of the railway administration. 


♦ C.A. No. 581 of 1960. 


1st May, 1962. 
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• The trial Court' found tliat the railway wagon in which the consi^ment was 
loaded had been thereafter properly rivett'ed and scaled at Howrah,- that the seals 
and rivet of one door of the wagon found open when the train which left Howrah 
at 1-30 A.M., on 1st . October, 1949, reached Chandanpur Station at 3-15 a.m.,- Ae 
same night; the teain having stopped for 15 minutes at the Howrah Burdwan Link 
for the home singal at 2-05 a.m,, and that the Railway Protection Police escorted 
the train. The High Court accepted these findings and they arc., not questioned. 

The trial Court, however, found that the precaution taken of posting Railway 
Protection Police in a goods train, in, view of the frequent thefe in, running trains 
between Howrah and Chandanpur, amounted to the railways "taking proper care 
of the goods delivered to them as carriers and that therefore the railways were not 
guilty of any negligence or misconduct. It was of the view that the Railway Prote- 
ction Police which usually travelled in the guard’s vaii, could hot possibly-know 
what was happening in the wagons at the^other end or in the middle of the train 
during the journey. It therefore dismissed the suit. 

On appeal, the High Court heldThe railways f^pbnsible for the loss which,, 
in its view, was due to its negligence and misconduct inasmuch as there was no- 
.evidence on record that the Railway Protection Police took, any precautions to see 
that nobody interfered with the train when for 15 minutes at the Howrah-Burdwan 
Link at night, there was no other arrangement for watch and ward at the Link. 
There was no evidence as to what was the sterngth of the Railway Protection Police 
or to show that it did stir out of the train to see that the wagons were not interfered 
with. It therefore concluded that the servants of the railway were negligent and 
did nothing to see that opportunities for theft were eliminated as far as possible, 
that the railway administration was responsible for the negligence of its employees, 
as it 'could act through its employees and that therefore the loss of goods was due . to 
the misconduct and negligence of the railways. It therefore reversed, the degree 
of the trial Court and decreed the plaintiff’s suit for the amount of loss held suffered 
by the plaintiffs. It is this decree against which the Union of India has obtained the 
certificate of fitness for appeal from the Punjab High Court and has preferred this 
appeal. 

There is no evidence on record that the Railway Protection Police which 
escorted the train was adequate in strength for the purpose of seeing that the goods 
were not interfered with in transit. In fact, the defendants did not allege in their 
■written statement that any Railway Protection Police escorted the train. The 
presence of the Railway Protection Police with the train was just deposed to by 
Ghatterjee, D.W. 10, the then Assistant Station Master at Chandanpur Railway 
Station. He did not mention that fact in any of his messages or memorandum in 
which he simply mentioned the presence of the Railway Protection Police at the 
time of re-sealing the wagon. He stated in cross-examination that he did not re- 
member .from memory the events of the occurrence at Ghandnapur Station on . 1st 
October, 1949, and was making his statement on the basis of the record before hiin. 
However, both the Courts below have recorded the finding that Railway Protection 
Police did escort the train. There is no evidence as to why the police force coidd 
not see to the non-interference with the wagons when the train halted at the Link 
where, according to the Courts below, the Sieves probably got at the wagon and' 
tampered with its seal and rivets. In the absence of any evidence about the stren- 
gth of the Railway Protection Police, contention of the appellant that the force 
was adequate cannot be accepted. 

It rnay be true that any precautions taken may not be always successful against 
the loss in transit on account of theft, but in the present ease there is no evidence 
with respect to the extent of the precautions taken and with respect to what the 
Railway Protection Police itself did at the place where the train had to stop. We 
the contentions, .ihat^ej^ilway Protection Police could not .have 
moved out of the "guard’s van due to the uncertainty o'f "the '^bppage of the train at . 
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the signal. It was the job of its members to get down on every stoppage of the tra n. 
and to keep an eye at the various wagons,' as best as 'they could.^ There could be- 
no risk of die train leaving them on the spot suddenly. They could climb up when 
the train was to move. The wagon in which the plaintiff’s goods were, was in the 
centre of the train. It was the 29th carriage from the other end. It must be taken to- 
be the duty of the Railway Protection Police to get out of the guard’s "ran whenever 
the train stops, belt at the railway platform or at any other place. In fact, the neces- 
sity to get down and watch the train when it stops at a place other than a station 
is ^eater than when the train stops at a station, where at least on the station side 
there would be some persons in whose presence the miscreants would not dare to- 
tamper with any wagon and any tampering to be done at a station is likely to be on 
the off side. * 

The responsibility of the railways under section 72 of the Indian Railways- 
Act is subject to the provisions of section 151 of the, Indian Contract Act. Section 151 
states that in all cases of bailment, the bailee is bound to take as much care of the- 
goods bailed to him as a man' of. ordinary prudence would, under similar circums- 
tance, take, of his own goods of the same bulk, quality and value as the goods bailed. 
Needless to say that an ordinary person travelling in a train would be particular in 
keeping an eye on his goods especially -vyhen the train stops. It is not therefore 
imposing a higher standard of care on the railway administration when it is said 
that its staff, and especially the Railway Protection Police specially deputed for the 
puipose of seeing that no loss takes place to the goods, should get down from the 
wagon and keep an eye on the wagons in the train in order to see that no 
unauthorized person gets at the goods. 

We are therefore of opinion that the finding of the High Court that the loss 
took place due to the negligence of the railway servants and, consequently, of the 
railway administration, is justified. 

We therefore dismiss the appeal with costs. 

K.L.B. Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^B. P. Sinha, Chief Justice, K. Subba Rao, J. C. Shah, N. Raja- 
GOPALA AyYANGAR AND J. R. MtoHOLKAR, JJ. 

Madan Gopal ■i- . . Appellant* 

V. 

The State of Punjab and others . . Respondents. 

Constitution of India (1950), Article 31 1 — Temporary public servant — Services liable to termination on notice- 
of one month — But Authority framing a charge-sheet and conducting enquiry — Termination on the ground of the 
proof of misdemeanour — JIo compliance with Article 311 if no reasonable opportunity is given to show cmise 
against 'the action. 

It is settled that the protection of Article 311 (2) of the Constitution applies as much to a tem- 
porary public servant as to permanent public servants. 

The employee was a temporary public servant and his employment was liable to be terminated 
by notice of one month without assigning any reason. The Authorities did not act in exercise of 
this authority. The employee was served with a charge-sheet setting out his misdemeanour, an 
enquiry was held in respect of the alleged misdemeanour and his employment was tenninated beMuse 
in the view of the Authorities the misdemeanour was proved. Such a termination amounted to- 
casting a ‘‘ stigma affecting his future career ”. By vhme of Article 311 of &e Constitution _ the- 
employee was not liable to be dismissed or removed from service until he had been 
reasonable opportunity to show cause against the action proposed to be' taken in regard to him. It he- 
• was given no such opportunity there in no compliance ivith Article 31 1 of the Constitution. 


Appeal from the Judgment and Order dated the 28th October, 1958 of the 
Punjab High Court in L.P.A. No. 72 of 1958. 
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27th August, 1962. 
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jV. JV. Keswani, Advocate, for Appellant. 

K S. Bindra, Senior Advocate (P. D. Menon, Advocate, with him), for 
, JR.espondehts. 

The Judgment of the Court was delivered by 

Shah, J.— The appellant Madan Gopal was appointed an Inspector of Con- 
.solidation by order dated 5th October, 1953 of the Settlement Commissioner of the 
Patiala and East Punjab States Union. The appointment was “ on temporary basis 
and terminable with one month’s notice”. On 5th February, 1955, the appellant was 
served with a charge-sheet by the Settlement Officer, Bhatinda that he (the 
appellant) had received Rs. 150 as illegal gratification from one Barbara Singh and 
had demanded Rs. 30 as illegal gratification from one Ude Singh. The appellant 
was called upon to show cause why disciplinary action should not be taken against 
, him if the allegations in the charge-sheet were proved. The appellant submitted 
his explanation to the charge-sheet. On 22nd February, 1955, the Settlement Officer 
submitted his report to the Deputy Commissioner, Bhatinda, that the charge 
relating to receipt of illegal gratification from Barbara Singh was proved. The 
Deputy Commissioner by order dated 17th March, 1955 ordered that the services 
of Madan Gopal, Inspector be terminated forthwith and that in lieu of notice he 
will get one month’s pay as required by the Rules. 

The appellant requested the Deputy Commissioner to review the order, and 
also submitted a memorial to the Minister for Revenue affairs. Having failed to 
•obtain relief, the appellant applied to the High Court of Pepsu for a writ under 
Article 226 of the Constitution quashing the order dated 17th March, 1955 on 
the ground inter alia that the order of dismissal from servdce was in contravention 
of Article 311 of the Constitution as no reasonable opportunity to show cause against 
the order of dismissal was at all given. He also challenged the authority of the 
•Settlement Officer to hold the enquiry and submitted that the procedure 
followed by that Officer in making the enquiry was irregular. The petition was 
transferred to the High Court of Punjab on the re-organization of the State of 
Punjab. 

Bishan Narain, J., who heard the application issued the writ prayed for, 
because, in his view, the order of termination of employment was in the nature of an 
order of punishment and as the provisions of Article 311 (2) had not been complied 
with by the Enquiry Officer, the Deputy Commissioner or the Settlement Com- 
missioner, the order was invalid. In appcab under the Letters Patent, the order 
was reversed by a Division Bench of the High Court. The High Court held that 
the appellant was a temporary servant and had no right to hold the post he was 
occupying and by the impugned order the appellant was not dismissed or removed 
from service, but his employment was terminated in exercise of authority reserved 
under the terms of employment, and no penalty was imposed upon the appellant. 

The appellant was a temporary employee, and his employment was liable to 
be terminated by " notice of one month ” without assigning any reason. The 
Deputy Commissioner however, did not act in exercise of this authority : the 
appellant was served with a charge-sheet setting out his misdemeanour, an enquiry 
was held in respect of the alleged misdemeanour and his employment tvas terminated 
because in the view of the Settlement Officer — ^with which view the Deputy Com- 
missioner agreed — the misdemeanour was proved. Such a termination amounted 
to casting a “ stigma affecting his future career In State of Bihar v. Gopi Kishore 
‘Brasad^, the learned Chief Justice in dealing with cases of termination of service 
or discharge of public servant on probation set out five propositions of which the 
3rd is enunciated thus : 

“ But, If instead of terminating such a person’s service without any enquiry, the employer chooses 
to|hold an enqiury mto his alleg^ misconduct, or inefficiency, or for some similar reasoik the termina- 
tioii of service is by way of pumshinent, because it puts a stigma on his competence and thus affects 
his future career. In such a case, he is entitled to the protection of Article 31 1 (2) of the Constitution.” 
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It is true that in that case tlie Court was dealing witli the case of a public servant 
'on probation whereas the appellant was a temporary employee, but, in principle, it 
will make no difference whether the appellant was a probationer or a temporary 
■employee. The appellant had been served with a charge-sheet that he had received 
illegal gratification from one person and had demanded illegal gratification from 
another. The appellant was given an opportunity to make his defence and it appears 
that witnesses in support of the charge and in defence were examined before the 
Settlement Officer. The Setdement Officer reported that on the evidence he was 
satisfied that the appellant had received Rs. 150 as illegal gratification and that the 
.appellant did not “ enj'oy good reputation and was a person of doubtful integrity ”. 
ilt is now well-settled that the protection of Article 311 (2) of the Constitution apples 
as much to a temporary public servant as to permanent public servants. By virtue 
’of Article 311 of the Constitution the appellant was not liable to be dismissed or 
aremoved from service until he had been given reasonable opportunity to show cause 
against the action proposed to be taken in regard to him. The appellant was given 
no such opportunity and Article 311 of the Constitution was therefore not com- 
plied with. 

Counsel appearing for tire State of Punjab contended that the order dated 
'1.7th March, 1955 was not the order pursuant to which employment of the appellant 
was terminated, the effective order being one passed by the Settlement Officer on 
/;30th March, 1955. No such order is however found on the record, and it appears 
fthat in the written statement filed by the State in the High Court it was expressly 
ladmitted that the employment of the appellant was terminated on 17th March, 
1955. Counsel also contended that enquiry was made by the Settlement Officer 
!for the purpose of ascertaining whether the appellant who was a temporary employee 
•.should'be continued in service or should be discharged under the terms of his employ- 
■ment, and to a termination made pursuant to such an enquiry the protection of 
Article 311 (2) of the Constitution was not attracted, and in support of his submission 
^counsel relied upon a judgment of this Court in the State of Orissa and another v. Ram 
T^arayan Das'^, In Ram ^arayan Das's case^^ enquiry u’as made pursuant to Rules 
governing the conduct of public servants for ascertaining whether the probation 
of the public servant concerned should be continued and a notice to show cause 
in that behalf was served upon him. On the report of the enquiry officer that the 
work and conduct of the public servant was unsatisfactory, an order of termination 
of employment was passed without affording him an opportunity of showing cause 
against the action proposed to be taken in regard to him. This Court pointed 
out that the public servant had no right to the post he occupied and under tlie 
terms of his appointment he was liable to be discharged at any time during the 
period of probation. It was observed that mere termination of employment does 
not carry with it ^ ‘ any evil consequences ” such as forfeiture of his pay or allowances, 
loss of seniority, stoppage or postponement of future chances of promotion, etc., 
and, therefore, there was no stigma affecting the future career of the public servant 
by the order terminating his employment for unsatisfactory work and conduct. 

I “ The enquiry against the respondent was for ascertaining whether he was fit to 
^ be confirmed. An order discharging a public servant, even if a probationer, in 
;an enquiry on charges of misconduct, negligence, inefficiency or other disqualifica- 
tion, may appropriately be regarded as one by way of punishment, but an order 
discharging a probationer following upon an enquiry to ascertain whether he should 
be confirmed, is not of that nature The third proposi- 

tion in the latter {Gopi Kishore Prasad’s) case^ refers to an enquiry into allegations 
*of misconduct or inefficiency with a view, if they were found established, to imposing 
punishment and not to an enquiry whether a probationer should be confirmed. 
Therefore, the fact of the holding of an enquiry is not decisive of the question. 
'What is decisive is whether the order is by way of punishment, in the light of 
■the tots laid down in Parshottom Lai Dhingra’s case^.” 
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In this case the enquiry made by the Settlement Officer was made with ffie 
object of ascertaining whether disciplinary action should be taken agamst thc- 
appellant for his alleged misdemeanour. It was clearly an enquiry for the purpose 
of taking punitive action including dismissal or removal from service if the’ appellant 
was found to have committed the misdemeanour charged against him. Such an 
enquiry and order consequent upon the report made in the enquiry will' not iall 

within the principle of JVarfl)'an Dcts’s 

. . The appeal is therefore allowed and the order passed by the High Court is 
set aside and the order passed by Mr. Justice Bishan Narain is restored with costs 
in this Court and the High Court. The State to pay the Court-fee on the memo» 
of appeal, etc. 

, Appeal allowed'.. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate/Original Jurisdiction.) 

Present ; — ^B. P. Sinh\, Chief Justice, S. J. IM^M, K. Subba Rao, J. C. Shah,. 
N. Rajagopala Ayyangar and J. R. Mudholkar, JJ. 

Sobhraj Odharmal and others . . Appellants * 

V. 

The State of Rajasthan and others . .. Respondents. 


Molar Vehiclis Act (IV of 1939), section 68-D — Scope — Scheme for Slate Undertaking operating on. at 
route — f infringes rights of other operators whose permits are cancelled. 

The finding of the High Court that the objectors were duly served with the notice was one' of 
fact and according to the settled practice of the Supreme Court, no interference with the conclusion 
of the High Court would be called for. If the objectors were duly served and' they failed to appear 
to press their objections, they cannot seek to challenge the scheme after it is duly published' and which, 
by the statute is declared final. 


Where a scheme was duly published and the permits in favour of a number of operators whose 
names were set out in the order were lawfully cancelled, those persons had. since cancellation! 
of the permits no fundamental right which could be infringed by the state Government plying its 
vehicles with or without permits issued by the Regional Transport Authority under section 42 (i).' 
of the Motor Vehicles Act, Accordingly such operators are not entitled to have resort to the Supreme^ 
Court under Article 32 of the Constitution for protection of the alleged right. 

Appeal from the Judgment and Decree, dated the gth May, 1962 of the Rajas- 
than High Court in D.B. Civil Misc. Writ No. 2 14 of 1962 and Petition under Article- 
32 of the Gonstitution'of India for enforcement of Fundamental Rights. 

M. G. Setalwad, Attorney-General for India {R. K. Garg, D. P. Singh, S. C. Agar^- 
wala and M. K. Ramamurlhi, Advocates of Mfs. Ramatnunhi & Co., with him), for- 
Appellants and Petitioner. 


a K. Dapklary, Solicitor-General of India {S. K. Kapur, K. K. Jain and P, Dl 
Menon, Advocates, with him), for Respondents (In Appeal and Petition). 

The Judgment of the Court was delivered by 

Shah, J. Qjiestions relating to the validity of a scheme approved by the State- 
of Rajasthan under section 68-Djof the Motor Vehicles Act IV of iquq and its effect- 
are raised by the appeal and the writ petition. In the appeal the validity of the 
scheme is challenged on the plea that the appellants were denied reasonable oppor- 
tumty of being heard m support , of ffieir objections before the scheme was approved; 
In the writ petition it is submitted that the fundamental right of the petitmner to 
carry on business of a motor transport operator is infringed by the State of Rajastham 
plying Its buses a fong route covered by the scheme without obtaining permits 
under section 42 (i) of the Motor Vehicles Act, 

^ scheme for operating a motor transport service on the Jaipur-Tonk-Deoli- 
on loth September, i960 in the Rajasthan Government 


I; 
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*C. A. No. 471 of 1962 with Writ Petition No. 66 of 1962. 


iytfi.Sept^bet, 1962. 
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Gazette, by the Rajasthan State Roadways which is a State TranspoftUndertaking 
within the meaning of section 68-A (6) of the Motor Vehicles Act, 1 939. • Sixty-one 
persons, including certain holders of stage carriage permits authorising them to ply 
stage carriages. on the route, lodged objections to the scheihe with the Secretary, 
'Government of Rajasthan, Transport Department, Jaipur, wthin the period pres- 
cribed. . The. objections were heard by the Legal Remembrancer of the State and 
were rejected by order, dated 2nd Februaiy, 1961. -’ The scheme was then 'apprdved 
by the State Government and was published under’section 68-D of the Motor Vehicles 
Act and Rule 8 of the Rajasthan State Road Transport Service (Development) 
Rules, 1 960. Some holders of stage carriage permits applied under Articles''226 arid 
227 of the Constitution to the High Court ofRajasthan for the issue of writs cancelling 
the scheme. The High Court by order, dated 3rd May,- 1961 allowed the petition 
and set aside the scheme. The operative part of the order, in so far as it is material , 
was as follows : • ■ 

“ The appro-val of Scheme ‘ B ’ Jaipur-Kotah by the Legal Remembrancer is quashed and he 
is directed to decid? the objections of the permit holders of Jaipur-Chahsu-Niwai-Banasthali-Tonk- 
Deqli route -in accordance with the observations made above. The Notification of the State Govern- ' ' 
meat publishing the scheme is also set aside.” 


Thereafter the Legal Remembrancer sent individual notices by registered post 
pre-paid and addressed to all the sixty-one objectors fixing 26th June, igfii for 
hearing objections, and also published in the State Government Gazette a general 
notice to that effect. Out of sixty-one notices dispatched, thirteen were duly received 
by the addressees and thirty-nine ^vere returned unserved : about the -remaining nine 
notices no intimation -Cvas received from the Postal Department till 19th June, 1961. 
The Legal Remembrancer commenced hearing the objections. The proceeding 
lasted from June, ig6i to March, 1962. There were fifteen hearings, at which 
evidence was recorded and oral arguments were heard. . The Legal Remembrancer 
by his order, dated 23rd March, 1962 appi'oved the scheme subject to certain modifi- 
cations. The scheme as approved was then published on 2nd April, 1962 in the 
Government Gazette. On 3, 4th May, 1962 the Secretary, Regional Transport 
Authority, Jaipur, issued an order declaring that the State Road Transport Service 
shall commence to operate from 15th May, 1962 on the route specified in the scheme 
as mentioned in Rule 2 and directed that fifty-five permits described in the order do 
stand cancelled. . Pursuant to the scheme the State Transport Undertaking com- 
menced operating its vehicles upon the route without obtaining permits under section 
42 (i) of the Motor Vehicles Act. Subsequently, applications were submitted to the 
Regional Transport Authority for permits and the same were granted tc the State 
Transport Undertaking on 28th July, 1962. 

In the meantime, sixteen persons— who will be hereinafter referred to collectively 
as appellants — claiming that they had not received notice of the proceedings before 
the Legal Remembrancer after the scheme was quashed by the High Court ofRajas- 
than and the proceedings were remanded, applied to the High Court under Articles 
226 and 227 of the Constitution for writs of cerliorari quashing the order of the Legal 
Remembrancer, dated 23rd March, 1962 and all proceedings after 31st May, 1961 
regarding .the scheme of nationalisation of Road Transport Service on the route in 
question, and the scheme published in the Rajasthan Government Gazette on 2nd 
April, 1962, and writs of prohibition restraining the State ofRajasthan, the Regional 
Transport Authority, the Legal Remembrancer and the Rajasthan State Transport 
Undertaking from implementing the scheme and further restraining the Transport 
Authorities from cancelling their permits for plying vehicles on the route and restrain- 
ing the Regional Transport Authority from granting permits to the Rajasthan State 
Transport Undertaking in pursuance of the impugned scheme. The appellants 
■also claimed a declaration that clause (4) of rule 7 of the Rajasthan State Transport 
(Development) Rules, i960 and the public notice, dated 30th May, 1961 published 
in the Rajasthan Government Gazette, dated 31st May, 1961 “ werejillegal, null and 
void and ullra vires ” and a declaration that the proceeding before the Legal Remem- 
brancer was taken without affording any real opportunity to the appcllai^ to produce 
their evidence and without hearing their objections in accordance with' law. 
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It was urged by the appellants, inter alia, that as only thirteen objectors were 
served and the remaining forty-eight were not served with notice of hearing, the 
proceeding commenced before the Legal Remembrancer, relying upon the presump- 
tion of due service under clause (4) of rule 7, was illegal. The High Court, without 
issuing rule upon the State and the Transport Authorities, dismissed the petition,, 
holding tliat rule 7 (4) was not ultra vires the Motor Vehicles Act, and that it was 
difficult, on the material placed before the Court, to hold that the Legal Remem- 
. brancer had not in fact determined the question of regularity of service of notice upon, 
the objectors before he commenced hearing the objections. 

Against the order dismissing the petition Appeal No. 471 of 1962 has been filed 
by the appellants in this Court. A petition has also been filed by one of the appellants 
in this Court under Article 32 of the Constitution for a writ of mandamus restraining- 
the State of Rajasthan, the Rajasthan State Transport Undertaking and the Regional 
Transport Authority, Jaipur Region, from “ commencing their transport service ” 
and from interfering -with the right of the petitioner in the exercise of his right to ply 
stage carriages on that route under a permit issued by the Regional Transport Autho- 
rity and which was, as originally granted, valid upto 30th November, 1 963. The; 
petitioner also prayed for a writ or direction quashing the resolution passed by the 
Regional Transport Authority on 3,4th May, 1962 purporting to cancel his permits 
without issuing valid permits to the State Transport Undertaking. The principal 
ground in support of the petition was that the State of Rajasthan and the State 
Transport Undertaking could not commence to ply their vehicles on the route 
without obtaining valid permits under section 68-F and section 42 (i) of the Motor 
Vehicles Act. 

By section 68-G of the Motor Vehicles Act (IV of 1939) a State Transport 
Undertaking, if it be of the opinion as to certa,in matters specified in the section, is 
authorised to prepare a scheme giving particulars of the nature of the service and 
the area of route to be covered thereby, and to publish it in the Government Gazette 
and in such manner as the State Government may direct. Persons affected by 
the scheme may lodge objections to the scheme within the period prescribed. The 
objections are thereafter heard by the State Government after giving opportunity 
to the objectors to support them. The State Government may, thereafter, approve 
or modify the scheme, and the scheme so approved or modified when published 
in the Official Gazette becomes final. Section 68-F (1) requires the Regional 
Transport Authority, notwithstanding anything to the contrary contained in Chapter 
IV, to issue permits to the State Transport Undertaking for plying vehicles when, 
that Undertaking applies for permits in pursuance of an approved scheme. Sub- 
section (2) of section 68-D provides that for the purpose of giving effect to the 
approved scheme in respect of a notified area or notified route, the Regional Trans- 
port Authority may, by order, refuse to entertain any application for renewal of 
any other permit, ''cancel or modify an existing permit. Section 68-1 confers power 
upon the State Government to make Rules for the purpose of carrying into effect 
the provisions of Chapter IV-A and in particular for certain specific matters set 
out therein. The Government of Rajasthan framed under section 68-1 Rules called, 
the Rajasthan State Transport Service (Development) Rules, i960. Rule 3 pres-' 
cribed the authority which was to prepare the scheme on behalf of the State Trans- 
port Undertaking, and, the matters in respect of which provisions were to be made 
in the scheme. Rule 4 prescribed the method of publication and Rule 5 the manner 
of filing objections. It was provided by clause (4) of Rule 5 that the memorandum 
of objectlbn shall contain, amongst others the following information : 

“ (a) Full name and address of the objector on which the service of notice or order under 
these Rules may be made ; . ■ , 

, , Rule 7 , dealt with the procedure for consideration and disposal of obiections. 
By clause (i) it was provided that the objections shall be considered by an officer 
authorised, to do_ so by ffie Governor. Jhe officer so authorised had by clause (2) 
to fix the date, time and place for hearing objections and to issue notice ■ thereof to 
the objectors and the General Manager of the State Transport Undertaking asking. 
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them to appear before him. Clause (3) prescribed the method of service of notice,, 
that ■ • 

“ the notice under sub-rule (2) shall be sent by registered post and shall be posted at least fourteen, 
days before the date fixed for hearing.” 

Clause (4) provided that “ notwithstanding anything in sub-rule (3) a general 
notice may also be given regarding the date, time and place of hearing ofobj’ections 
by publication thereof in the official Gazette and where notice has been issued in 
this manner, it shall be presumed that all the parties concerned have been duly 
intimated.” Rule 8 prescribed the form in which the approved scheme shall be- 
published and Rule 9 provided for the consequences of publication of the scheme. 

The appellants contend that they did not receive the individual notices sent 
to them by registered post and that they 

“did not at all come to know about the hearing or the decision of the aforesaid objections by 
the Legal Remembrancer till the approved scheme relating to Jaipur-Tonk-Deoli-Kotah route rvasi 
published in the Rajasthan Government Gazette dated 2nd April, 1962.” 

Opportunity to be afforded to the objector under section 68-D (i) must of course be 
a reasonable opportunity : he must have advance notice of the date, time and place 
and designation of the authority who will hear the objections. The authority 
hearing the objections must therefore give notice of the date, time and place for 
hearing the objections. Such notice must afford reasonable opportunity to the 
objector to appear before the authority and substantiate his objections. On behalf 
of the appellants it was submitted that the notice sent by registered post tvhich was 
not served because it was never tendered to the addressees, followed by publication 
of the notice in the Government Gazette did not amount to affording reasonable 
opportunity to the objectors to substantiate their objections to the scheme. It 
was contended that clause (4) of rule 7 which raises a presumption of service on 
publication of notice in the Government Gazette is invalid, because the State Govern- 
ment is not entitled to deprive the objectors of a reasonable opportunity of being 
heard by prescribing a presumption of service of notice of hearing merely from pub- 
lication of the notice in the Government Gazette. But in considering this case it is 
unnecessary to embark upon the larger question which was canvassed at the Bar, 
whether notice given in the manner prescribed by clause (3), rule 7 i.e., an individual' 
notice sent by registered post followed by a general notice published in the Govern- 
ment Gazette must, because of the presumption contained in clause (4) of rule 7, 
always be considered as affording reasonable opportunity to the objectors. As 
already observed, sixty-one objectors had filed objections before the Legal 
Remembrancer in the first instance. They appeared before the Legal Remembrancer 
and objected to the scheme. The scheme was approved by the Legal Remem- 
brancer but the order of the Legal Remembrancer approving the scheme tvas 
set aside by the High Court in certain petitions filed before it. It is admitted by- 
the appellants that they knew about the proceeding commenced in the High Court 
challenging the validity of the scheme, and the order passed by the High Court 
remanding it to the Legal Remembrancer for hearing the objections. The appellants, 
however, contend that thereafter they did not receive any notice of the hearing 
pursuant to the order of remand and they did not come to know of the proceeding 
before the Legal Remembrancer till the scheme was published by the Government 
of Rajasthan. But the Legal Remembrancer was primarily the authority to be 
satisfied whether the objectors had adequate .notice. There is nothing to show- 
that he even relied upon the presumption of service arising from the publication 
of the notice under rule 7 (4). The Legal Remembrancer -js'as apprised of the 
fact that individual notice was received only by thirteen individual objectors by 
registered post and he had manifestly to consider whether the proceeding for hearings 
■the objections could be started. The Legal Remembrancer had, ^vhen he com- 
menced hearing, the follo^ving matters before him, that all the objectors were aware 
of the proceeding before the High Court and the order passed therein, that he had' 
directed individual notices under rule 7, clause (3) and the same -ivere duly dispatched,, 
that a general notice was also published- in the Government Gazette, that the scheme* 



jga . THE SOTREME COURT JOURNAI-,, 

•was an integrated scheme in respect- of a route on which stage carriages were being 
jplied by the objectors, and the objectors were vitally interested in plying and con- 
rtinvung to ply their buses and the publication of the scheme constituted a serious 
»threat to theiir business. It is also manifest that he had to deal with operators of 
motor vehicles — a class of persons — ^who in order to carry on efficiently their business 
have constantly to, acquaint themselves with the State Government Gazette in which 
rthe Rules framed under the Act, the schemes, notices and the directions which thp 
Government issue for acquiring control over road transport are published as required 
by the Motor Vehicles Act. There is no reference in the order sheet , dated igth 
Jime, 1961 to the presurnption which arises under mle 7 (4). It appears 'that the 
Legal, Rernembrancer was of the. opinion that those who had not been personally 
served mth individual notices sent by registered post had still notice that the proceed- 
dng'was to coinmeride’ dh- 26th June, 1-961.' The inference raised by the Legal 
Remembrancer cannot be said to be based on no evidence. - The High Court has 
also held -that the Legal Remembrancer was satisfied about service of the notice 
•on the objectors iri accordance with law, and that in proceeding to hear the objec- 
tions the Legal Remembrancer- acted according to law. The finding of the High 
Court that the objectors were duly served with the notice was one of fact, and accord- 
ing to the setded practice of this Court, no interference with the conclusion of the 
High Court would be called for. If the objectors were duly served and they failed 
to appear to press their objections before the Legal Remembrancer, they cannot 
seek to challenge the scheme after it is duly published and which by the statute is 
'declared final. 


That brings us to the question whether any fundamental -right of the petitioner 
iin the writ petition, to carry on business was infringed by the State Transport Under- 
taking plying its vehicles without obtaining permits under section 42 (i). The 
•scheme was b^y order dated 23rd March, 1962 of the Legal Remembrancer who was 
unvested with authority to hear objections thereto, duly approved. The scheme 
so approved by the Legal Remembrancer was published in the Government Gazette, 
and thereby it was directed that permits of 55 operators (amongst whom is the 
petitioner) on the. route in question shall be cancelled, and the Regional Transport 
Authority in exercise of the powers conferred under section 68-F (2) and in pursuance 
H^f the scheme ordered that those permits be cancelled. 


Sub-sections (i) and (2) of section 68'F deal with different matters ; exercise of 
"the powers under clause (2) is not dependent upon the grant of any permits to tiie 
State Transport Undertaking. By sub-section (1) a statutory duty is imposed 
upon the Re^onal Transport Authority to grant permits to the State Transport 
Undertaking, if application is made in that behalf pursuant to an approved scheme. 
To such an application the provisions contained in Chapter IV such as sections 
•47 j 4^> .57, allied sections will not apply. It was observed by this Court in 
Abdul Gafobr v. State of Mysore and others^ 


“In order that the approved scheme may be implemented the State Transnort Undertakinff 
-whtch.is to run and operate the Transport’ Service under the scheme must have? nermit from the 
R^ional Tran^ort Authority Section 68-F (i) provides that the SmTe SjoKnderSiing 
will haw to apply for a permit (1) m pursuance of the approved scheme and fill in the manner mecU 
fied in Chapter IV. Once that is done, the sub-sectioV proceeds To S? ‘ A RSfoS T^mroor 
Authority shall issue such permit to State Transport Undertaking ’Ld this ^notvvithSing 
-anything to the contrary contained in Chapter uoiwimsianains 


•provisions of section 

i(e 4:. ' 


UndeTLSesVn'^" mattere^ikaltSth by?ectionS^F*(i) 

Rejqnal Transpori 


Authonty h« no option to refuse the grant of the permit provided it has been made in nursuanac of 
the approved scheme and in the manner mentioned in Chapter IV. Tte duty of the Regfo??? Trans- 
port Authority on rereipt of the application from the State Transport Undwtek^E fof rwrmh is 
therefore to examine the application for itself to see ivhetHer it ic r ^ ** 

and secondly whether it has been made in the manner laid down in Chanter ^ approved sch^e 

ae Tampon A.a„ri^ te « porf,„"“o' iSlfS ftoSlf SS S 

^istance from the public or existing permit holders for Transport ServierTn ^rroute Neither 
the public m general nor the permit holders has any part to play in th^ nmttS^” iNeimer 


. t. (1962) I S.C.R. 909 ; A.T.R. (1961) S.C. 1556. ■ , 
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.Sub-section (2) authorises the Regional Transport Authority to take action 
or to make orders to effectuate' the scheme and to implement its directions. In 
Samarth Transport Co. (P), Lid. v. The Regional Transport Authority, Nagpur, and others'^ 
dealing with the conditions under which the power under section 68-F (2) (a) may 
be exercised it was observed that • . ~ ’ 

“ this power does not depend upon the presentation of m application by the State Transport 
Undertaking for a permit. This power is exercisable when it is brought to the notice of the authority 
that there is an approved scheme, and to give effect to it, application for renewal cannot be enter- 
tained.” , ■ 

In Kalyan Singh v. State of Uttar Pradesh and others^, it was held that an order 
passed by the Regional Transport Authority under section 68-F (2) pursuant to a 
direction under a scheme duly approved and published is purely consequential: 
upon the scheme, and is not open to challenge. In considering the effect of clause 
(2) of section 68-F it was observed in that case that 

“ the Regional Transport Authority was by the tenns of the scheme left no discretion in the matter. 
It w’as by the scheme that the right of the appellant was restricted and if the scheme became final and 
binding the Regional Transport Authority had no authority to permit the appellant to ply his vehicles.” 

It was further observed that : ■ , 

“ if the right of the appellant to ply his buses is lawfully extinguished he is not entitled to maintain 
an appeal challenging the right of the State Transport Undertaking to ply their buses with or without 
permits. Nor is any fundamental right of the appellant infringed by the State Transport Undertaking 
plying its buses without permits, and a petition under Article 32 of the Constitution cannot be main- 
tained imless a fundamental right of the applicant is infringed.” 

It tvas therefore held in that case that if a valid scheme contains a direction for 
cancellation of outstanding permits and, the permits are in fact cancelled by order 
of the Regional Transport Authority, it is not open to the operator whose permits 
are cancelled to claim that the State Authority which commenced to operate its 
vehicles without obtaining permits under section 4.2 of the Motor Vehicles Act 
infringes the right of the operator to carry on his business. The right of the operator 
having been lawfully extinguished pro tanio by the scheme and the consequential 
order under section 68-F (2), he is not entitled to have resort to this Court under 
Article 32 of the Constitution for protection of his alleged right. 

The scheme was duly published and the permits issued in favour of fifty-five 
operators whose names are set out in the order dated 3,4th May, 1962 were lawfully 
cancelled. The objectors had since cancellation, of their permits no fundamental 
right which could be infringed by the State Goverrunent plying its vehicles with or 
mthout permits issued by the Regional Transport Authority under section 42 (r) 
of the Motor Vehicles Act. 

The Appeal and the writ petition therefore fail and are dismissed with costs. 
There will be one hearing fee. 

^ g_ Appeal and Petition dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) ■ 

Present P. B. Gajendragadkar, K. C. Das Gupta and J. R. Mudholkar, JJ. 
R. B. Diwan Badri Dass and others . . Appellants* 

V. 

The Industrial Tribunal, Punjab, Patiala and others . . Respondents. 

, , . ■ Dmiand for same earned leave facHilUs Jornew employees as was given for old employees— 

.J’f-ffrXsPoss on eiphyefs freedom of contract. 

•A f ‘al adiudication the doctrine of freedom of contract has to yield to the higher claims for 
In ntdustri i-ne-al Question about the employer’s right to manage his own affairs in the best 

fiocial justice, ine ^ 

: A.LR. (*961) S.C. 

S3- 


nf 1062. 
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way he chooses cannot be answered in the abstract without reference to the facts and circumstances 
in regard to which the question is raised. The best course to adopt in dealing with individual disputes ■ 
is to consider the facts of the case, the nature of the demand made by the employees, the nature of the 
defence raised by the employer and decide the dispute without unduly enlarging the scope of the 
enquiry. 

In constitutional law the fundamental right of Oie individual citizen is guaranteed and its reasona- 
ble restriction is permissiblein the interest of the general public. So too, in the case of industrial adjudi- 
cation, the claims of the employer based on the freedom of contract have to be adjusted with the claims 
of industrial, employees for social justice. 

In respect of earned leave facilities where workmen employed before 1st July, 1956 were allowed 
better facilities (which they were all along enjoying) than those employed after that date (the facilities 
provided for the latter category being the minimum under section 79 of the Factories Act) 

Held : It cannot be said that the Tribunal was in error in holding tliat in the matter of earned, 
leave, there should be uniformity ef conditions of service govering all tire employees, in the service - 
of the employer in the instant case. , 

Per Mudholkar, J.—lt is open to the employer to offer different and even less favourable terms to- 
new entrants and if the nevv entrants entered service with their eyes wide open they cannot reasonably 
complain of being discriminated against. Since the employer in the instant case has provided for its 
new entrants, such leave facilities as are recognised by the Factories Act itself as fair, it tvas not open 
to the Tribunal to revise the relevant term of contract. - . ■ 

No doubt, the provisions of the Industrial Disputes Act arc wide cnougli, like those of other legis- 
lative enactments placed on the statute book, for promoting the welfare of the employees to permit 
an Industrial Tribunal to override the contract between an employer and his employees governing 
the conditions of service of the employees. But the power to interfere with a contract of service can 
only be resorted to in ;certain limited circumstances. 

Appeal by Special Leave from the Award dated the 29th September i960 oF 
the Industrial Tribunal, Punjab, Patliala in Reference No. 13 of i960. 

C. if. JDfl/iAfarj', Solicitor-General of India [Bhaghalh Das axid B. P: Mahesli- 
loari, Advocates, with him), for Appellants. 

M. K. Ramamnrtki, R. K Garg, D. P. Singh and ^.C. Aganual, Advocates of 
Mjs. Ramamurlhi is Co., for Respondent No. 2 (i) 

■ The Court delivered the following Judgments : 

. Gajendragadkar, J. (for himself and Das Gupia, J.).-This appeal by Special 
Leave arises out of an industrial dispute in relation to a comparatively - minor 
demand made against the appellants by the respondents-their employees: but 
in challenging the validity of the award passed by the Industrial Tribunal in favour 
of the respondents on that demand the learned Solicitor-General has raised a general 
question before us. He contends that in granting the demand made by the- 
respondents, the award has illegitimately and unjustifialily trespassed on the appel- 
lants freedom of contract. The appellants as employers, are entitled to fix. , 
the terms of employment on which they would be willing to employ workmen and' ' 
It IS open to the workmen either to accept those terms or not;- industrial adjudica- 
tion should not interfere in such a matter. That is the nature ofthe-general conten- 
tion which has been raised before us in the present appe,al ° 

. The facts leading to the dispute are few and they lie within a verv nariovv 
compass. The appellants are the Trustees of the TribuL Press and Pape? and the 
Trust IS being worked in -accordance with the termc nfibn,. ni A j L -A 1 
Singh Majitf o„U,c .5th June, ,895, In n - 

the five appellants have executed a Power of Attorney ht favour of Mr.^ P ShaiSa” 

to cany out the- poIhl Sd 

It appeys that before the ist of July, 1956, for the purposes of leave the annel-- 
lantsjiad divided their employees into two catesrnrie? t - ^ j 

(2) the rest of the workmen in the Press Section ? nnri 7 ’ ^ Lino-operators and 
leave on the basis of the said classification. The effect provision for 

press worker other than the lino-operator was emitlprl + said rule was that no- 
although he w^' given the right to claim 30 days" wao-es nlm ' 

payable m January every year if he had wwked^for i ? , 

said press worker was entitled to quarantine leave r.n +? addition, the 

53, • - ^ aianune leave on the teras mentioned in rule- 

■ 'This position was substantially altered on Tcf e - 

framed a new rule in respect of earned leave This r, r’ appellants 

w inis rule abolished the two catego- 
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ries of workers on which the earlier, rule 57 was based and divided the workers into 
two categories (i) workers who were employed on or before ist July, 1956, (ii) those 
who were employed after ist July, 1956. In respect of the former categor)' of work- 
men, the new rule made the following provision ; 

“ Subject to the provisions ofthe Indian Factories Act, 1948, every workman in the service of the 
Tribune on the 1st July, 195S will be entitled to 30 days’ leave with wages, after having worked for a 
period of 1 1 months. TTiis leave shall cease to be earned, when it amounts to 60 days.” 

In regard to the workmen falling under the latter category, earned leave was to 
be governed by the provisions of section 79 of the Indian Factories Act. It is com- 
mon ground that the provision for earned leave made by the said section is a pro- 
vision for minimum earned leave which the employer is bound to give j whether 
or not additional leave should be granted by way of earned leave is a matter within 
the discretion of the employer. As a result of the new' rule, the position was that 
the employees who had joined the ser\ace of the appellants on or before ist July, 
1956 were entided to 30 days’ earned leave with wages, whereas those ^v•ho joined 
after the said date became entitled to the statutory minimum of 2 1 days of earned 
leave. 

At the time when this rule came into force there were 94 old employees to 
whom the rule applied and 27 netv employees to whom by virtue of the new rule, 
section 79 of the Factories Act was made applicable. Gradually, new hands have 
also been employed and to all such new employees section 79 is applicable. It 
appears thatlby its resolution passed on the 8th January, 1 960, the Tribune Employees 
Union sent to the Management a charter embodying about 20 demands. Attempts 
at conciliation were made but they failed and so, on the 4th April, i960, eight of 
the said demands were referred by the Punjab Government to the Industrial Tri- 
bunal for its adjudication under section lo of the Industrial Disputes Act. One 
of these demands was in relation to earned leave. The demand was that the 
employees in the Press Section should be allowed 30 days’ earned leave with full 
wages for every 1 1 months’ service without any discrimination. The Tribunal has 
allowed this demand and it has held that all workmen of the Press are entitled to 
30 days’ earned leave without making any distinction bettveen workmen who 
joined before ist July, 1956 and those who joined subsequently. It is the validity 
of this award which is questioned before us by the app^ants. 

The broad and general question raised by the learned Solicitor-General on 
the basis of the employer’s freedom of contract has been frequently raised in 
industrial adjudication, and it has consistently been held that the said right is now 
subject to certain principles which have been evolved by industrial adjudication 
in advancing the cause of social justice. It will be recalled that as early as 1949, 
it was urged before the Federal Court in Western India Automobile Association v. The 
Industrial Tribunal, Bombay'^, that the Industrial Tribunal had no jurisdiction to direct 
an employer to reinstate Iris dismissed employees and the plea made was that such a. 
direction was contrary to the known principles which govern the relationship 
between master and servant. This contention was negatived by the Federal Court. 
Speaking for the Court, Mahajan, J., as he then tvas, observed that the award of 
the Tribunal may contain provisions, for the settlement of a dispute which no Court 
could order if it tvas bound by ordinary law, but the Tribunal is not fettered in any 
way by these limitations. The same plea was again raised before this Court in 
The Bharat Bank, Ltd. Delhi w. The Employees of the Bharat Bank, Ltd.,Delhi^ and 
Mukherjea, J., as he then was, emphatically rejected it. “ In settling the disputes 
between the employers and the tvorkmen ”, obsei-ved the learned Judge, 

“ the function ofthe Tribunal is not confined to administration of justice in accordance with latv. 
It can confer rights and privileges on either party which it considers reasonable and proper, though they 
mav not be within the terras of any existing agreement. It has not merely to interpret or to give 
effect to the contractual rights and obligations of the parties. It can create new rights and obligations' 
between them which it considers essential for keeping industrial peace.” 

This view has been consistently accepted by industrial adjudication since 1949.- 


I. (1949) F.G.R. 321 : (' 949 ) F-LJ. 154 = 

'A.I.R'. 1949 F.C. Ill at 120. 


2. 1950 S.G.R. 459 at p. 513 
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The doctrine of the absolute freedom of contract has thus to yield to the higher 
■claims for social justice. Take, for instance, the case where an eniployer wants to 
•exercise his right to employ industrial labour on any wages he likes. It is not 
unlikely that in an economically under-developed country where unemployment 
dooms very large, for industrial work, employees may be found willing to take 
•employment on terms which do not amount to a minimum basic wage. Industrial 
adjudication does not recognise the employer’s right to employ labour on terms 
Tielow the terms of minimum basic wage. This, no doubt, is an interference 
with the employer’s right to hire labour ; but social justice requires that the right 
;should be controlled. Similarly, the right to dismiss an employee is also controlled 
subject, to well recognised limits in order to guarantee security of tenure to 
industriakemployees. In the matter of earned leave, section 79 of the Factories Act 
prescribes a minimtun in regard to establishments to which the Act applies. In 
the matter of bonus which is now regarded as an item of deferred wages, industrial 
.adjudication has evolved a formula by the working of which employees are 
entitled to claim bonus. We have referred to these illustrations to show how 
Tinder the impact of the demand of social justice, the doctrine of absolute 
freedom of contract has been regulated. 


It is, however, necessary to add that the general question about the employer’s 
right to manage his own affairs in the best way he chooses cannot be answered in the 
.abstract without reference to the facts and circumstances in regard to which the 
•question is raised. If a general question is posed and an answer must be given to it, 
Ae answer would be both yes and no. The right would be recognised and industrial 
.adjudication would not be permitted or would be reluctant to trespass on that right 
•or on the field of management functions unless compelled by over-riding considera- 
tions of social justice. The right would not be recognised and would be controlled if 
:social justice and industrial peace require such regulation. That is why we think 
industrial adjudication always attempts not to answer questions in the abstract in 
-order to evolve any general or inflexible principles. The best course to adopt in 
dealing with industrial disputes is to consider the facts of the case, the nature of the 
demand made by employees, the nature of the defence raised by the employer and 
•decide the dispute without unduly enlarging the scope of the enquiry. If in 
the decision of the dispute, some principles have to be followed or evolved; that 
must be done ; but care must be taken not to evolve larger principles which 
would tend to pre-judge issues not directly raised in the case before the Industrial 
Tribunal. That is why we think we would not be justified in giving any general 
-answer to the broad contention raised by the learned Solicitor-General before us 
in the present appeal. 


The development and growth of industrial law during the last decade presents 
.a close analogy to the development and growth of constitutional law during the same 
period in some respects. It is well-known that Article 19 of the Constitution has 
.guaranteed fundamental rights to individual citizens and at the same time, has 
provided for the regulation of the said fundamental rights subject to the 
provisions of clauses (2) to (6) of the said article. Where a conflict arises between the 
citizen s fundamental right to hold property and a restriction sought to be imposed 
upon that right in the interest of the general public. Courts take the precaution of 
.confimng Aeir decisions to the points raised before them and not to lay dmvn unduly 
broad and general prqposiUons. As in the decision of constitutional questions of 
•this kind, so in industrial adjudication, it is always a matter of making a reasonable 
adjusttnent between two competing claims. The fundamental right of the individual 
•Citizen IS guaranteed and its reasonable restriction is permissible in the interest of 
-the general pub ic ; so, the claims of the interest, of the general pubUc have to be 
-weighed and balanced against the claims of the individual citizen in regard to his 
fimdamental right. So too, in the case of industrial adjudication, the clSms of the 
employer based on the freedom of contract have to be adjusted with the claims of 
-rndusmal employees for social justice. The process of making a reasonable adjust- 
;ment is not always easy, and so, m reaching conclusions in such a matter,, it is essen- 
stial not to decide more than is necessary. If industrial adjudication purports to lay , 
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down broad general principles, it is likely to make its approach in future cases- 
inflexible and that must always be avoided. In order that industrial adjudication 
should be completely free from the tyranny of dogmas or the sub-conscious pressure 
of pre-conceived notions, it is of utmost importance that the temptation to lay down 
broad principles should be avoided. In these matters, there are no absolutes and 
no formula can be evolved which would invariably give an answer to different pro- 
blems which may be posed in different cases on different facts. Let us, therefore, 
revert to the facts of this case and decide whether the appellant’s attack against the 
validity or the propriety of the award can be sustained. 

In dealing with the narrow dispute presented by this appeal, it is necessary to 
remember that all the employees of the appellants are governed by the same terms 
and conditions of service, except in regard to earned leave. It is only in respect of 
this term and condition of service that a distinction is, made between workmen 
employed on or before istjuly, 1956, and those employed after that date. Generally, 
in the matter of providing leave rules, industrial adjudication prefers to have similar 
conditions of service in the same industry situated in the same region. There is no 
evidence adduced in this case in regard to the condition of earned leave prevailing 
in the comparable industry in this region. But we cannot ignore the fact that this 
very concern provides for better facilities of earned leave to a section of its employees 
^vhen other terms and conditions of service are the same in respect of both the cate- 
gories of employees. It is not difficult to imagine that the continuance of these two 
different provisions in the same concern is likely to lead to dissatisfaction and frustra- 
tion amongst the new employees. It cannot be denied that the existence of indus- 
trial peace and harmony and the continuance of the said peace and harmony arc 
relevant factors, but their importance should not be unduly exaggerated. If a 
frivolous demand is made by the employees and it is accompanied by a threat that 
non-compliance with the demand would lead to industrial disharmony or absence 
of peace, it would be unreasonable to treat the threat as relevant in deciding the 
merits of the demand. In this connection it is necessary to remember that the con- 
tinuance of harmonious relations between the employer and his employees is treated 
as relevant by industrial adjudication, because it leads to more production and there- 
by has a healthy impact on national economy, and so it is necessary that in dealing 
with several industrial disputes, industrial adjudication has to bear in mind the 
effect of its decisions on national economy. In their zest to fight for their respective 
claims, the parties may choose to ignore the demand of national economy, but 
industrial adjudication cannot. If the demand is plainly frivolous, it has to be 
rejected whatever the consequences may be. In the present case, the argument 
that the continuance of two different provisions would lead to disharmony cannot, 
however, be treated as frivolous. It is difficult to understand on what principle 
the discrimination is based. The only argument urged in support of the discrimi- 
nation is the employer’s right to provide for new terms of service to the new entrants- 
in services. In our opinion, the validity of this argument cannot be accepted in 
the circumstances of this case. 

Take the case of the wages or dearness allowance which the appellants paid 
to their employees. Would the appellants be justified in assertion of their right 
of freedom of contract to offer less favourable terms of wages or dearness allowance 
to employees who would be employed after a certain date ? If the general point 
raised by the learned Solicitor-General is upheld without any qualifications, then 
it would be open to the employer to fix different wages for different sets of workmen 
who are doing the same kind of work in his concern. We have rarely come across 
a case where such a claim has either been made or has been upheld. It is weU- 
known that both industrial legislation and industrial adjudication^ seek to attain 
similarity or uniformity of terms of service in the same industry existing jn the same 
region as far as it may be practicable or possible, without doing injustice or harm 
to^any particular employer or a ^oup of. employers. That being so, we do not 
think the Tribunal was in error in holding that in *the matter of earned leave, 
there should be uniformity of conditions of service governing all the employees 
in the service of the appellants. 
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There is another aspect of this question to which reference must be made. 
This is not a case in which the financial liability imposed on the employer by the 
award when it directed the employer to grant the earned leave of 30 days to all 
the employeesj is veiy hcoxy ; and so, having regard to the fact that the appellan^ 
have been conducting Iheir Irusiness in a profitable way and their financial posi- 
tion is distinctly good, no attempt has. been made before us, and rightly^ to suggest 
that the burden imposed by the award is beyond their means. It is not disputed 
that the total annual liability which may accrue as a result of the award may not 
•exceed Rs. 1,000, and it is also common ground that the appellants are flourishing 
concern and their net profits which were in the neighbourhood of a lac of rupees in 
1949, have shown an upward tendency and have reached almost rupees eight lacs 
in 1959. That is another factor which has to be^bome in mind in dealing %s'ith the 
present dispute. 


It is not suggested by the appellants that the provision made by them for earned 
leave in respect of old employees is unduly generous or extravagant and so, it has 
become necessary to invoke the provisions of section 79 of the Factories Act in res- 
pect of new employees. On the other hand, earned leave provided by section 79 
is the minimum statutory leave to which employees arc entitled and if the appellants 
thought it necessary to provide for additional earned leave to their old employees, 
there is no reason why they should not make a similar provision in respect of the 
new employees as well. We ought to add that on the record,. it does appear that 
the appellants are good employers and they are treating their employees in a liberal 
manner. It, however, appears that they have brought the present dispute to this 
Court more for asserting the general principle of the employer’s right to fix conditions 
of service with his new employees than for vindicating any real or substantial grie- 
vance against the award which tvould prejudicially affect their interest. In our 
opinion, having i-egard to the nafiirc of the dispute raised in the present appeal and 
the other relevant facts and circumstances, it cannot be said that the Industrial 
Tribunal erred in law in directing the appellants to provide for the same uniform 
rule as to earned leave for all their employees. We are satisfied that the award 
under appeal cannot be set aside only on the academic or abstract point of law 
raised by the appellants. 


The result is, the appeal fails and is dismissed A\dth costs. 

Mudholkar, J . — ^This is an appeal by Special Leave from tlic award of the 
Industrial Tribunal, Punjab. The appellants before us are, the trustees of; “The 
Tribune , Ambala Cantonment and the opposite party to the appeal consists ,of the 
workmen of the Tribune through their two unions, one the Tribune Employees’ 
Union and the other the Tribune Workers’ Union. 


The Trust was founded in Lahore by the late Sardar Dayal Singh Majithia on 
1st Februaiy, 1881. It publishes the newspaper “ Tribune ' By the will of the 
lounder dated 15th June, 1895 the Management of the Tribune \vas vested in the 
public tmst in September, 1 8g8. After the partition of Indialthe offices of the newspaper 
had to be shifted from Lahore and they arc now located at Ambala. rThe Trust 
naturally had to leave the entire machinery and other equipment of the Tribune 
Jrust along mth its immovable property in Lahore. The- value of that property 
IS stated by the appellants to be Rs. 25 lakhs or so. The Trust ivas, however, able 
to transfer Its bank accounts and Government securities to India a few days before 

a ^ re-established the Tribune Press 

^^tabhshed new machinery at a cost of Rs’ 15 lakhs or so. 

V has been able to rehabilitate its fortunes. It - is not disputed 
fern PakSan^^^^ T Trustby reason of being uprooted 

ablT to SwaC f finite a number of whom are old employees who, were 

After th?Trfh?.n° India, have been treated with a great deal df consideration. 
nvSv Mor^ employees are being given bonus 

■cablltonewsMne? Employee’s Provident Fund Scheme appli- 

, industry and even before the scheme of e-ratuitv for all catefforiesi 

employees were enforced by statute the Tribune haTSdS proldent 
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fund and gratuity to its employees. In addition to this it has provided free housing 
accommodation to its workmen in two colonics, one built in 1955 with the help of 
subsidy from the Government of India and the other in the year 1958 at a cost of Rs. 6 
lakhs. The quarters in the two colonies are provided with modern sanitation. Be- 
sides that, there are extensive recreation. grounds, laivns, etc., in these colonies. Even 
electricity is supplied free to the employ’ees. Several other amenities are also pro- 
vided by the Trust' It >vouId thus appear that the ivelfare of the employees has been 
hept prominently in mind by the trustees. 

^ Even so, some disputes arose between the management and the employees. 
Ultimately eight demands made by the employees were referred by the Government 
•of Punjab for adjudication under section ip (i) of the Industrial Disputes Act, 1947 
■'(XIV of 1947) to the Industrial Tribunal, jPurijab, Patiala, constituted under section 
y-A of the Act. Four demands were rejected by the Tribunal as ha'ving been -with- 
•drawn, one was.settled aiiucably and on the remaining three the Tribunal has made 
its award. One of those three demands is ; 

“Whether the employees in the Press Section should be allowed 30 days’ earned leave with full 
•wages for every 1 1 months’ service without discrimination ? ” , , 

The Tribunal held in favour of the workmen aiid it is only against this part of 
ithe award of Tribunal that the trustees have come up in appeal before us. Certain 
facts have to be stated in connection tvith this demand. The Trust had framed cer- 
tain rules Governing the conditions of seiyice of its employees. Rule 57 of those 
Rules deals with leave and reads thus : ' . . ' 

“ The Lino Operators shall be entitled to 30 days’ leave of all description during the course of a 
■calendar year, which will be with pay plus all allowances. . , 

' Press ^ployees, other than the Lino Operators may be granted leave by the competent authority 
from time to time as the authority may determine. Such leave shall be without pay or allo'wance. 
They shall, however, be entitled to in the month of January every year to receive a sum amounting to 
the leave pay plus ordinary dearness allowance for the preceding month of December for the period of 
1 1 mobths’ service or to a proportionate amount for a lesser period. In addition. Press workers'will be 
•entitled to quarantine leave on the terms mentioned in rule 53.” 

On rst July, 1956 a new rule was framed' which read as follows : ' 

“ (t) Subject to the provisions of the Indian Factories Act, 1948, every' workman in the service 
•of the 'Tribune on the ist July, 1956, will be entitled to 30 days’ leave with wages, after having worked 
for a period of n months. This leave shall cease to be earned, when it amouiits to 60 days. , 

(2) A workman joining the service of the Tribune after the tst July, 1956 will be entitled to 
leave, in accordance with the provisions of sectiori'yg of the Indian Factories Act, Jg^ 8 .” 

Under the old rule the Lino Operators in the Press section were, hotvever, 
allowed 30’ days leave on full wages inciuding dearness allowance. The other tvorkers 
an the press section were,, however, allowed not leave -tvith pay, but 30 days’ tyages 
in the month oi" January calculated on the basis of the full wages drawn iri the preced- 
ing month provided that an employee had seiwed for a. period of 1 1 months till the 
beginning of the month of January. If he had served for a lesser period he was to be 
paid proportionately less amount. Beeiring in mind the fact that in industries leave, 
-vacation and holidays with pay are regarded as supplemental pay pmcticcs (see 
Collective Bargaming-Principles and^Cases by John T. Dunlop and James J. Healy, 
revised edition, page 433), in substance even the employees in the press section other 
than lino operators got the same money equivalent of the leave- allowed to Lino 
Operators. It may be mentioned that these other, press section employees were also 
entitled to take leave but the rule provided that they will not be paid any pay and 
allowances for such leave. That was perfectly reasonable because they got pay in 
lieu of paid leave for an additional period in the month of January. However, even 
this slight distinction in the mode of conferring benefits on the two categories of 
employees was abolished by the-new rule which came into force on istjuly, 1956 and 
all employees in the press section up to that date were made eligible for the grant of 
30 days’ leave with wages after having worked for a period of 1 1 months. It may be 
mentioned here that the Factories Act of 1948 provided in section 79 that every 
worker who has worked for a period of 240 days or more in a calendar year shall be 
given at least one day’s leave, for every 20 days of service. No doubt this , was the 
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provided by the Act but since the press section is governed by the Factories 
Act it was open to the Trust to modify its Rules with regard to all employees of this 
section and grant leave according to the provisions of this section. There is no 
prohibition in law against doing so but still it did not wish to revise unfavourably its 
Rules regarding the quantum of leave to its existing employees. It, however felt 


that in view of the statutory provision there was no obligation upon it to provide for a 
longer leave than that laid down in section 79 of the Factories Act. It was for tWs 
reason that it provided that aU employees engaged on or after ist July, 1956 wll be 
granted leave according to the pro\dsions of section 79 Factories Act, the idea 

being that eventually all employees should be governed by the Rules. Apparently, 
to forestall this consequence the employees contend that the new rule has introduced 
discrimination. That is why they raised a dispute relating to this matter and it was 
referred to the Tribunal along with the other disputes they had raised. 

The Tribunal, dealing with this matter, has observed as follows : 


“ It may be of some importance to note that till 1st July, 1956 the workmen who had entered ser- 
vice before that date and those who had been employed thereafter ivcrc, in the matter of leave com- 
pensation, treated alike. It was on ist July, 1956 for the first time that the workmen who had been 
in service before that date were given 30 days’ paid leave but for new entrants the number of days of 
that leave was reduced to that permitted by section 79 of the Factories Act. Tlic Union’s contwtion is 
that to allow 30 days’ earned leave with full wages in an year to a certain group of workmen in Press 
section and to deny that benefit to the rest of the workmen of that section simply on the score of their 
having entered service after ist July, 1956, is to acknowledge the prominent clement of discrimination 
which has been responsible for the heartburning, resentment and dissatisfaction of the workmen. It is 
further urged with emphasis that all ivorkcrs for the Press section should in the matter of earned leave 
be treated equally. 


For the long space of seven years even after the Factories Act had come into force the manage- 
ment had continued to treat all workmen of the Press Section alike irrespective of the date of their 
employment. There is no reason why a distinction of a discriminatory nature and effect be made 
between the two artificially created sets of workmen belonging to the same section.*’ 


It seems to me that the Tribunal’s ultimate finding is vitiated by a misconception 
entertained by it. The first sentence in the above quotation would shotv that the 
Tribunal thought that those persons who were employed after ist July, 1956 were 
treated in the matter of leave on par with those employed before ist July, 1956 “ till 
1st July, 1956 ” but were sought to be discriminated against only thereafter! It is 
difficult to understand how persons who were employed after ist July, 1956 could 
possibly be treated before ist July, 1956 equally with employees who were in service 
on tliat day. Apparently it is this confusion in the mind of tlie Tribunal which has 
influenced its ultirnate conclusion. That apart, it is quite clear that what the Trust 
has done is to put in one category persons who enjoyed in substance the same kind of 
benefit up till the 1st of July, 1956 and permit them to enjoy the benefit they had 
enjoyed. Then it put in a separate category those persons who could never 
possibly lay any claim to have enjoyed a similar benefit because they were not its 
employees tul ist July, 1956 and decided that they will get leave only as provided in 
section 79 of the Factories Act. All persons in each category are intended to be 
alike and, therefore, the question of discrimination does not in fact arise. It was, in 
my opimon, open to the management to offer to the new entrants new terms. When 
the new entrants entered service accepting the new terms and knowing fully well that 
one of those ter^, i.e,, the one relating to annual leave was different and less beneficial 
rom the one which obtained in the case of the old employees, it is not reasonable for 

them now to say that they are being discriminated against. 

iniT It has held that the Trust, by treat. 

favourably m the matter of leave than its old employees has 
discrimination has caused heartburning, 
new entrant-; vhmfw impelled to interfere and direct that the 

in order to avnJrl the matter of leave on par with the old employees 

the mw mint ”»ay result from ‘ heartburning ’ amongst 


been^SiThe?ffi\hkr«?7®''Tf the existence of heartburning has at all 
oeen established m this case. It is said that the continnann^ 


that the continuance of different provisions 
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in the same concern has caused heartburning, dissatisfaction and frustration among 
the new employees and this would lead to unrest in the industry. For one thing, 
there is no evidence before us to show that the new employees are making a very 
serious grievance of the fact that they would get a few days less of leave than the old 
employees. All that Mr. Ramamurthi could point out to us was the statement in 
the evidence of Som Nath, A.W. 7, that he should also be given 30 days’ privilege, 
leave in a year. Merely saying that he should be given privilege leave does not mean 
that be is harbouring bitterness in his mind. Apart from that it would be extremely 
unreasonable to take notice of bitterness, if any, in the minds of these new employees 
in regard to this matter because, as already stated, they voluntarily took up employ- 
ment knowing that they would get less leave than the old employees. Som Nath’s 
statement is no evidence of the fact that there is any heartburning. To say that the 
very fact that two sets of people are governed by different rules will necessarily lead 
to heartburning, without establishing anything more, such as inadequacy of the 
benefit enjoyed by one set will be to ignore that such differences are a matter of com- 
mon occurrence and no reasonable person is expected to magnify their consequences. 
It seems to me, further, that the workers as a body did not think much of the distinc- 
tion between the extent of leave enjoyed by old and new employees because during 
all the four years while the rule has been in force they raised no protest. No doubt 
they did ultimately make a protest in the year i960 when the dispute was referred to 
the Tribunal. But then, this was not the sole dispute but was one of eight disputes, 
at least four of which were withdrawn by the Unions apparently after realising that 
there was no substance in them. The mere fact that they did not withdraw this 
dispute would not of itself indicate that they regarded it as of great importance. 
It may well be that they did not withdraw it in an erroneous belief that anything 
Avhich is characterised as discrimination rvill at once earn the sympathy of Industrial 
Tribunals and the Courts. 

Even assuming that that is creating heartburning amongst the employees the 
question arises whether they have a real grievance. They say that the Trust has 
discriminated against the new entrants and this is their grievance. In this connection 
it may be observed that the mere refusal or failure of an employer to treat equally 
all its employees doing a particular kind of work would not necessarily amount to 
discrimination. The subject of discrimination has come up for consideration before 
this Court in a large number of cases in which a complaint has been made that this 
equality clause of the Constitution, Article 14, has been violated. This Court has held 
that it is open to the State to make reasonable classification both as regards persons 
and as regards things. See in particular Budhan v. State of Bihar^; Khandige Sham Bhat v. 
Agricultural Income-tax Oficer and another^; K. Krishna Bhatta v. Agricultural Income-tax 
cQicer and another^. This Court has laid down that a classification made by the State 
will be reasonable provided that ( i ) it is founded on an intelligible differentia which 
distinguishes persons or things that are grouped together from others left out of the 
.group ; and (2) that the differentia has a rational relation to the object sought to be 
achieved by the statute. In the State of Madhya Pradesh v. Gwalior Sugar Co., Ltd. * it 
has been held that it is permissible to make classification on historical grounds, by 
putting in one class one set of persons or things and in other all those left out from the 
first class. In Ramjilal v. Income-tax Officer, Mohindargarh^ this Court has held that a 
taxing law may provide that a law imposing a new rate shall not apply to pending 
proceedings. In other words this Court has upheld the law where one rate of income- 
tax shall be applicable to persons whose cases were pending for assessment and 
another rate to persons whose cases were not so pending. Thus, this Courl has held 
as reasonable classification made by reference to difference in time. In Sardar Inder 
Singh V. The State of Rajasthan ® this Court has held that it is open to the Legislature to 
decide the date from which a law should be given operation and that the law made 
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Ibv it cannot be cballenged as discriminatory because it does not appl^to prior trans- 
-actions. Thus in this case also classification made on the hasp 
has been upheld. . Finally in Hatiming Mannfactumg Co. v. Union of India this Court 
'has held that there is no discrimination if the law applies generally to all.pereons who 
-come within its ambit as from the date on which it is made operative.. Thi^case 
likewise accepts that it will not amount to chscrimination if one set of Persons 
-treated differently from another by reference to a point of time. It rvould follow 
•■from these decisions that if the State as an employer provided that persons entenng 
its sei-vicc after a certain , date will be governed by a set of conditions which .tvill be 
-different, and may be, less favourable than those governing the existing entrants 
That law will not be open to attack under Article 14 of the Constitution on the ground 
that it discriminates between one set of employees and another. 

' In my judgment the principle laid down by this Court that reasonable classifica- 
tion does not amount to discrimination is of general application. Therefore, when 
:an employer’s action is challenged before an Industrial Tribunal as discriminatory 
the Tribunal will-also have to bear it in mind. For, if an action cannot lie regarded 
-as discriminatory and violative of Article 14 of the Constitution- because it is based on 
m reasonable classification an identical action of a private employer affecting his 
• employees can also not be regarded as discriminatoiy/ -The content and meaning 
•of ‘ discrimination ’ , wherever the term is. used must necessarily be the same and ive 
•cannot adopt one standard for judging whether an action when it emanates from the 
State is discriminatory or not and another standard for judging an identical action, 
when if emanates from a private citizen. Looked at this way, I have no doubt that 
the Trust has not practised what can in law be regarded as discrimination against its 
mew entrants by alloiving them lesser leave than it has alloivcd to its old entrants. 

I may point out that it is not an unusual thing even in Government service to 
find new entrants being treated differently in tlie matter of leai'e, emoluments, etc., 
from. the old entrants. It is a well-known fact that in most of the Provinces of India 
in the year 1932 or 1933 pay scales in various categories of Government service were 
revised and new scales less favourable than the old ones ivere introduced. Therefore, 
a.large body of men were performing the same duties as other large body of men but 
were getting lesser pay than the latter. That happens often, is happening to-day in 
several of the recently reorganised States and may happen hereafter also. But merely 
•because new terms of service are less favourable than the old ones, would it be correct 
to say that there is discrimination between the netv entrants and the old entrants ? 

As already pointed out, it is open to the employer to offer different and even less 
favourable' terms to new entrants and if the new entrants entered service vrith their 
' eyes ivide open they cannot reasonably complain of being discriminated against, 
Mr. Ramamurti who appears for tire employees, however, contends that it is open to 
an employee to take up employment on the existing conditions ofserviceand immedia- 
tely start clamouring for improving his conditions of seivice. It is sufficient to say 
that without establishing that there rvas a change in circumstances subsequehf to 
the tmie when a workman accepted service a demand for improvement in the condi^ 
tions of service cannot, vdth justice, be entertained unless of course the original 
•conditions of service were 'plainly unfair. Mr. Ramamurti does not say that the 
term regarding leave m the rule applicable to the nerv entrants is unfair iri the sense 
that the leave allowed is inadequate. But, Mr. Ramamurti said that rvhere a seivice 
condition causes heartburning amongst two sections of employees discontent and 
unrest would be its natural outcome and so it is open to the Tribunal to revise the 
■condition and thus eliminate that discontent. I am unable to accept the argument. 
No doubt, the provisions of the Industrial Disputes Act are wide enough, like tliose 
• of other le^slative enactments placed on the statute book, for promoting the welfare 
•of the employees to permit an Industrial Tribunal to override the Contract betiveen 
:an employer and lus employees governing the conditions of service of the employees. 
-But It does not follow from this that no sooner a reference of a dispute is made to a 
Tribunal for adjudication than the contract of service ceases to have any force The 
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fpower to interfere witli the contract of service can only be resorted to in certain limi- 
ted circumstances. 

As has been pointed out by this Court in Slak of Madras v. C. P. Sarathy and 
^nother^ the adjudication by a Tribunal is only an alternative form of settlement of 
■disputes on a fair and just basis, ha\dng regard to the prevailing conditions of the 
industry. Bearing in mind this princijile it would fpllow that it is only for securing a 
fair and just settlement of an industrial dispute that the Tribunal can override 
the contract between the parties. For deciding what is fair, and just.it is not enough 
for the Tribunal to say that a particular demand be granted for doing social justice; 
what it must ascertain is whether the grievance is a real one and whether it is of a 
type of which the employees can justly complain. In Muir Mills Co., Ltd. v. Suii 
Mills Mazdoor Union , . Kanpur^ it has been pointed out that social justice is a very 
vague and indeterminate expression and no clear-cut definition can be laid down 
■which will cover all the situations and that the fancy of an individual adjudicator is 
not social justice. ‘ But, of course, that does not mean that social justice has ho place 
in the settlement of industrial disputes. It is indeed a relevant consideration but it is 
■well to bear in mind that doing social justice in an industrial dispute is not merely 
■doing justice between the employer and the employee. The question of doing any- 
thing in the interest of socialjustice comes in when the State has a social interest in a 
isituation or in an activity because of its repercussions on the community at large. 
Therefore, when the social interest of the corrununity is involved in a situation or an 
activity, the interests of all parties who are affected by it have to be borne in mind, 
the parties being not merely the employers and the employees but also the community 
at large which includes also the consumers. So, where a direction in an award is 
sought to be sustained on the ground that it was made with the intention of promoting 
socialjustice it must be shown that the adjudicator had borne in mind also the interest 
•of the community. This aspect of the matter has not been borne in mind by the 
Tribunal and, therefore, the relevant direction in its a^vard cannot be sustained on 
the ground that it is actuated by the need of promoting social justice. 

The ground given by the Tribunal, as already stated, is that there is discrimina- 
tion and the existence of the discrimination will be a perpetual source of unrest. 
Gra,nting, again, that there is discrimination it is difficult to appreciate how it can 
be a perpetual source of bitterness for, with the efflux of time, the old employees 'will 
^adually be fading out till at last there will be left only that category of workers to 
which the provisions of section 79 of the Factories Act apply. 

Nor again, do I think the fact that a dispute is comparatively of minor character 
•■and that the financial burden entailed on the employer is inconsiderable, a matter 
which wr ul.d entitle the Tribunal to alter a coatmet oetween an employer and his 
lempLoyees. In fact these factors are not relevant for -.ohsideratinn. If the leave 
■terms ofl'ered to new employees were on their face unfair, the me-^e fact that the 
•employer did not have the capacity to pay would not ha\e been allowed to influence 
the determination of the issue. I would go ffirdrer and say that >ince the Trust has 
provided for its new entrants such lea\ e facilities as are recognised by the Factories 
Act itself as fair, it v^as not open to the Tribunal to revise the relevant te.-m- of the 
.^contract. ■ 

For all these reamns 1 ans of opinion that the appeal must mcceed and the awai'd 
■of ffie Tnbunal should be set aside in so far as it refen to the demand made bv the 
employees for grant of the same lea'’e to ne v entrants as is being granted to old 
employees. ‘ 

Order. — In accordance with the dpinion of the majoritv, the appeal fails and is 
dismissed ■'vith costs. 

xj_ g Appeal dismissed. 


■ J. ('953) S.G.J. 39 : ('953) ' M.L.J. ='2 : 
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the supreme court of INDIA. 

(Criminal Appellate Jurisdiction.) 

Present: — P.|B. Gajendragadkar, K. G. Das Gupta and J. R. Mudhol- 

kar, JJ. 

The State of West Bengal •• 


V. 

Tulsidas Mundhra • • Respondents. 

Criminal Procedure Cede (,V of i8gB), section ^^.o—AppUes also to case tried by a MagistrU under 
section stoj-A. 

Though section 207-A of the Criminal Procedure Code suggests fay necessary implication for the 
exclusion of the accused person’s right to lead evidence, section 54*5 of the Code docs not refer to the- 
right of the accused person or the prosecution to lead any evidence, but deals with the Courts power to 
examine witnesses as Court witnesses in the interest of justice. Section 540 in terms applies at any 
stage of any enquiry, trial or other proceeding under the Criminal Procedure Code. This section is. 
wide chough to include a proceeding under section aoy-A and so it would be unreasonable to contend, 
that the scheme of section aoy-A makes section 540 inapplicable to the proceeding governed by section 
207-A. , • 


Appeal by Special Leave from the Judgment and Order, dated the 30th Novem- 
ber, 1961 of the Calcutta High Court in Criminal Revision No. 1117 of ig6i. 

D. R. Prem, Senior Advocate {R. jV. Sachthey and R, H. Dhehar, Advocates,, 
with him), for Appellant. 

A. S. R. Chari, Senior Advocate {Ravinder ffarain, J. B. Dadachanji and 0 . C.. 
Malhur, AdvoeaXes of Mjs. J. B. Dadachanji & Co., with him), for Respondent. 

The Judgment of the Court was delivered by 


Gajendragadkar, J.— The principal point which the appellant, the State of West 
Bengal, has raised for our decision in the present appeal, is whether the provisions of 
section 540 of the Code of Criminal Procedure apply to a case tried by the Magistrate- 
under section 207-A of the Code. That question arises in this way. On 7th July 
i960, a charge-sheet was submitted under section 173 of the Code by Inspector 
Bhuromal of the Special Police Establishment, New Delhi, in the Court of the Chief 
Presidency Magistrate, Calcutta, against Hari Das Mundhra, accused No i and 
the respondent Tulsidas Mundhra, accused No. 2, under sections 120-B loo and 
sections 409 and 477-A of the Indian Penal Code. On the 5th August, iq6o both- 
the accused persons appeared before the learned Chief Presidency Magistate and 
furnished bail. Thereafter, the case was transferred to M. Rov the Prevldptirtr 
Magistrate, 5th Court for further proceedings. ^residency. 

On loth October, 1960, copies of the documents were furnished to the accused 
persons, and since the record was voluminous, the hearing of the case was adjourned 
to 7th December, i960. On ist March, 1961, parties were heard and in view of 
the nature of the offences and the amounts mvolved, the Magistrate took the view 
-that the proper course to foUow would be to adopt the coninitment proceeLl 
^ laid down in section 207-A of the Code. Subsequently, the procedure prScS 
by the said sechon was followed. It appears that accused Na i who haTin the- 
meanwhile been convicted in another case was undcreoimr a “ 

ment in the District Jail at Kanpur and so he couW ^ ^ of iinprison- 

Magistrate unUl 7th-JuIy. .961.'^ That is ihy cai had 

“S jSy ““ ' tfe 

by the prosecution were included three cheques anH upon against him. 

the writing on the cheques was in the hai^dwritine- of was that 

pendent disputed this allegation and prayed that hi shouM b?‘’aUow'S aJop^l: 


•Grl.A. No. 88 of 1962. 


iith'Septcniber, 196a: 
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tunity to examine defence witnesses to prove that the impugned handwriting was not 
his. 

On 7th July, 1961, when the case was taken up for hearing before the Magis- 
trate, he first considered the application made by the respondent to call defence 
witnesses and on the merits, he rejected the said application. Then he proceeded 
to make an order of commitment. In rejecting the application of the respondent 
for examining defence witnesses, the Magistrate took into account the fact that the 
application had been deliberately made at a very late stage in order to prolong 
the proceedings in his Court and so, that was one reason why he thought that an 
unconscionably delayed petition which had been made solely with the object of 
gaining time should not be granted. He also held that the application was mis- 
conceived. It was urged before the Magistrate that he could examine the said 
witnesses and in support of this argument, reliance was placed' on a decision of the 
Bomb^ay High Court in the case of Arunachalam Swami and others v. State of Bombay 
and another'^. The learned Magistrate took the view that the said decision was 
distinguishable on facts. Whilst the learned Magistrate was delivering this order, 
an application was made before him that the respondent wanted to move the higher 
Court for a transfer of the case, and though the learned Magistrate felt that this 
application also was intended merely to prolong the proceedings in his Court, he 
adjourned the ceise because under section 526 (8) it was obligatory on him to do so. 
That is why he adjourned the hearing of the case to tQoth July, 1961 for passing the 
remaining portion of the final order in case. The respondent failed to obtain from 
the higher Court the necessary order of transfer. 

This order was challenged by the respondent by moving the Calcutta High 
Court in its criminal revisional jurisdiction. The High Court took the view that 
section 540 applied to cases tried under section 207-A and it directed tlie Magis- 
trate to consider afresh whether he should summon and examine the defence wit- 
nesses mentioned by the respondent in his application of 6th July, 1961 imder the 
provisions of the said section. Incidentally, the High Court also observed that the 
accused persons had not been examined under section 342 and so, it thought that 
an opportunity should be given to them to explain the circumstances appearing 
against them by asking them quesdons under section 342. This observation was 
made even though the High Court did not think it necessary to decide the general 
question whether in a commitment enquiry, examination of the accused under 
section 342 is compulsory or not. In the result, the order passed by the Magistrate 
on the 7th July, ig6i was set aside and the matter ^vas sent back to his Court for 
disposal in accordance with law. It is against this order that the appellant has 
come to this Court by Special Leave and on its behalf Mr. Prem has contended 
that the High Court was in error in holding that section 540 of the Code applied 
to proceedings under section 207-A. In the alternative, he has argued that the 
Magistrate had himself considered the question as to whether the wdmesses should 
be examined in the light of his powers under section 540 and so, even if his first 
point failed, he was entitled to contend that the High Court was not justified in 
sending the case back to the Magistrate. There is no point, he argues, in asking 
the Magistrate to consider the question once again. 

There is no doubt that the new provisions under section 207-A have been 
introduced for the purpose of expediting the commitment proceedings so as to shorten 
the duration of criminal cases which are exclusively triable by the Court of Session 
or High Court. Section 206, inter alia, confers powers on the Magistrates specified 
in the section to commit any person for trial to the Court of Session or High Court 
for any offence triable by such Court. _ Under section 207, it is provided that in 
regard to a case which is triable exclusively by a Court of Session or High Court, 
or which, in the opinion of the Magistrate, ought to be tried by such* Court, the 
Magistrate shall ; (a) in any proceeding instituted on a Police Report follow the 
procedure specified in section 207-A ; and (b) in any other proceeding, follow the 
procedure specified in the other provisions of this Chapter. Thus, section 207-A 
is applicable to proceedings in respect of offences which are exclusively triable by 
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the Court of Session or High Court, or which, m the opinion of the Magistrate,, 
ought to be tried by such Court. This secbon consists of 16 sub-sections which,, 
in a sense, constitute a self-contained Code which has to be followed in_ dealing 
with cases under the said section.' Sub-section (2) authorises the Mapstrate to 
issue a process to compel the attendance of any witness or the production oi any 
document or thing. Under sub-section (3), the Magistrate has to satirfy himselt 
that the documents referred to in section 173 have been furnished ^o the accusra 
and if they are not so furnished, he has to cause the same to be so furnished.® Sub- 
section (4) then deals with the stage where the Magistrate proceeds to take evi- 
dence of such persons, if any, as may be produced by the prosecution as witnesses 
to. the actual, commission of the offence alleged, and it adds that if the Magistrate 
is of opinion that it is necessary in the interests of justice to take the evidence of 
any one or more of the other witnesses for the prosecution, he may take such evi- 
dence also. By sub-section (5), the accused is given liberty to cross-examine the 
witnesses examined under sub-section (4). Sub-section (6) then lays down that if 
evidence is recorded under sub-scction (4) and the Magistrate has considered all 
the documents referred to in section 1 73 and has, if necessary, examined the accused 
for the purpose of enabling him to explain any circumstances appearing in the evi- 
dence against him and given the prosecution and the accused an opportunity of being 
heard, he shall, if he is of opinion that such evidence and documents disclose no 
grounds for committing the accused person for trial, record his reasons and discharge 
him, unless he thinks that such person should be tried before himself or some other 
Magistrate, in which case he shall proceed accordingly. Sub-section (7) deals, 
with a case where on considering the evidence and the documents produced and 
after giving opportunity to the prosecution and the accused to be heard, the Magis- 
trate is of opinion that the accused should be committed for trial,' “ he shall frame 
a charge under his hand, declaring with what offence the accused is charged”. 
Sub-section (8) then lays down that as soon 'as the charge has been framed, it 
shall be read and explained t_o the accused and a copy thereof given to him free 
of cost. Under sub-section (9), the accused shall be required at once to give orally 
or in writing, a list of the persons, if any, whom he wishes to be summoned to give 
evidence on his trial. There is a Proviso to this sub-section which entitles the Magis- 
trate in his discretion to allow such list to be given later, but we are not concerned 
with that Proviso in the present appeal. The rest of the clauses arc not relevant for 
our purpose. 


It will thus be seen that before the Magistrate decides either to dischartre the 
accused person, or to direct that he should be tried by himself or bv anv other 
Magistrate, or to commit him to the Court of Session or High Court he has to 
consider the evidence recorded before him under sub-section (4.) and the docu- 
ments refe^ed to _m section 173. It is open to him to examine Se accused person 
also if he thinks it necessary to do so for the purpose of enabling him to SSn 
circumstances appearing against him m the eUdence. He has, of course to hear 
the prosecution and the accused person before making the order. The scheSI 
of section 207-A thus does not appear to provide for a defence ivitness to be LSn^d 
before an order is passed either under sub-section (6) or sub-section^A < 

may be because it was thought by the, Legislature tint in 1 • 1 

cases instituted on a Police ^pon, it may SaSv not hn 
the enquiry by allowing the accused person to lead evidence ilf prolong 
provision in that behalf has been made. Even the exaTni>-,Itin ^ 
person has been left to the discretion of the Matistnie nnrU accused 

section (7) also shows that the examination of the accused nersoljtf^^^ if ^3' 
of the Magistrate. As we have already seen it is ifinr tn m tlie discretion 

read and explained to the accused pereon under suh framed and 

reached for him to give a list of persons^ ,om he totr ™ 
section (q). . . , ^ to examine under sub- 


Thisposition shows a striking contrast to the rete . 

Section 208 deals with cases where proceedinirs are ProUsions of section 208. 
Police Report, and it proHdes that when the a 

c ' accused person is brought before the 
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Magistrate, he shall proceed to hear the complainant, if any, and take all such 
evidence as may be produced in support of the prosecution or on behalf of the 
accused, or as may be called for by the Magistrate. Section, 208 (3) provides, infer 
alia, that if the accused applies to the Magistrate to issue- process to comp^ the 
attendance of any witness or the production of any document or thing the Magistrate- 
shall issue such process unless, for reasons to be recorded he deems it unnecessary 
to do so. In other words, in z'egard to the proceedings tried under section 208,. 
an accused person is entitled to lead evidence -in defence ahd the Magistrate is. 
bound to allow such evidence to be led, except, of course, where he comes to the 
conclusion that such evidence need not be led in which case he has to record his- 
reasons for coming to that conclusion. When we consider the relevant provisions, 
of section 207-A and contrast them with the corresponding pro-visions of section 
208, it becomes clear that an accused person has no right to lead evidence in defence 
in proceedings governed by section 207-A, whereas he has a right to call for such, 
evidence in proceedings governed by section 208. 

. This position, however, does not affect the question as to .whether section 540- 
applies .even to the proceedings governed by section 207-A. Section 540 gives, 
power to the Court to summon material witness or examine a person in attendance, 
though not summoned as a witness, or recall and re-examine any person already 
examined, and the section specifically provides that the Court shall summon and 
examine or recall and re-examine any such person if his evidence appears to it 
essential to the just decision of the case. It would be noticed that this section confers- 
on criminal Courts very wide powers. It is no doubt for the Court to consider 
whether its power under this section should be exercised or not. But if it is satisfied 
that the evidence of any person not examined or further evidence of any perrson 
already examined is essential to the just decision of the case, it is its duty to take such 
evidence. The exercise of the po^ver conferred by section 540 is conditioned by 
the requirement that such exercise w'ould be essential to the just decision of the case- 
That being so, it is difficult to appreciate the argument that the scheme of section 
207-A excludes the application of section 540 to the proceedings governed by the- 
former section. It is true that section 207-A does not give an accused person a 
right to lead evidence in defence, and so, he would not be entitled to make an 
application in that behalf ; but that is very different from saying that in proceedings- 
under section 207-A the Magistrate has no jurisdiction to examine a witness by 
exercising his powers under section 540. The denial to the aceused person of the 
right to lead evidence in defence has no material bearing on the question as to- 
\vhether the Magistrate can exercise his power under section 540- We do not think, 
that the scheme of the special provisions contained in section 207-A legitimately 
leads to the inference that the applicability of section 540 is thereby excluded. Some- 
times, if a statute contains a special or particular provision dealing \vith a special 
or particular case or topic and also includes a general provision dealing with the 
said special or particular topic or case as well as others, the particular or the special 
provision excludes the application of the general provision in respect of the topic 
or case covered by the former. That, however, is not the position in the present 
case, because section 207-A suggests, by necessary implication, for the exclusion 
of the accused person’s right to lead evidence, whereas section 540 docs not refer 
to the right of the accused person or the prosecution to lead any evidence, but deals 
\rith the Court’s power to examine %vitnesses as Court witnesses in the interest of 
justice. Section 540 in terms applies at any stage of any enquiry, trial or other 
proceeding under this Code. This section is wide enough to include a proceeding - 
under section 207-A and so, it svould be unreasonable to contend that the scheme- 
of section 207-A makes section 540 inapplicable to the proceedihg governed by 
section 207-A. The power of the Court under section 540 can be exercised, as. 
much in regard to cases governed by section 207-A as in regard to other proceedings 
governed by the other relevant provisions of the Code. Therefore, we are satisfied 
that Mr. Prem is not justified in arguing that the Magistrate had no jurisdiction 
to examine -witnesses as Court’s witnesses even if he had held that the examination! 
of such witnesses would be essential to the just decision of the case. 
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Xhe alternative argument urged by Mr. Prem still remains to be considered. 
The High Court seems to have thought that in rejecting the application of the res- 
pondent for examining defence witnesses, the Magistrate took the view that he had 
no power to do so in the present proceedings because his jurisdiction was arcums- 
-cribed by the provisions of section soy-A. That appears to be the sole basis of the 
.decision of the High Court in reversing the order of the Magistrate and sending 
the proceedings back to his Court. In our opinion, the High Court was in error 
an assuming that the Magistrate had not considered the question on the basis of the 
applicability of section 540. In fact, as we have already pointed out, when the 
Magistrate’s attention was drawn to the decision of the Bombay High Court in the 
case of Arunachalam Swami and others'^, he observed that the case was distinguishable 
on facts ; he did not say that the case was irrelevant because section 540 was 
Snapplicable to the proceedings before him. If he had taken the view that section 540 
did not apply at all, the Magistrate would obviously have said that the Bombay 
-decision had no relevance. The reason given by the Magistrate that the case was 
distinguishable on facts postulates that section 540 was applicable, but, in his opi- 
nion, the particular decision was of no assistance to the respondent, having regard 
to the difference of facts between the case before the Magistrate and the BcTJibi^’ 
•CaseA Therefore, the order passed by the Magistrate cannot be successfully challeng- 
ed on the ground that the Magistrate did not consider the question under section 
540 of the Code. 

It appears from the order passed by the learned Magistrate that he took the 
wiew that having regard to the voluminous evidence adduced by the prosecution, 
tthere was no substance in the allegation of the respondent that the evidence of the 
witnesses whom he proposed to examine was material or would be decisive. He 
Ihas observed that the documentary evidence adduced by the prosecution was volu- 
minous and it clearly showed a prima facie case against both the accused persons. 
In that connection, he has also commented on the conduct of the respondent. The 
^photostat copies of the disputed cheques had been given to both the accused persons 
nearly nine months before 6th July, 1961. Arguments in respect of those docu- 
ments were urged before the Magistrate nearly two months before the said date. 
At no stage was it ever suggested to the Magistrate that tlie respondent wanted to 
lead evidence to show that the writings on the cheques were not in his handwriting 
■and that the said fact, if proved, would materially affect the prosecution case. The 
■conclusion of the Magistrate was that the application made by the respondent was 
wexatious and so, was intended merely to delay the proceedings in his Court. In 
•view of the reasons given by the learned Magistrate in rejecting the application 
■^of the -respondent, it is very difficult to sustain the view taken by the High Court 
that the Magistrate was inclined to hold that section 540 did not apply to the 
•proceedings in the present case. 

The High Court has also referred to the fact that the accused persons have not 
been exaniined under section 342 of the Code, and it has apparently asked the Magis- 
trate to examine the accused persons under that section, without considering the 
tjuestion as to whether it was necessary that the Magistrate should examine th^ at 
this stage. We have already referred to the relevant provisions of section 207-A (6). 
'Sub-section (6) provides that the Magistrate can examine the accused if he thinks it 
necessary to do so. Besides, even according to the judgment of the Hidi Court, the 
■failure to examine the accused persons under section 342 did not amount to a material 
-irregularity and could not by itself, therefore, justify the reversal of the order passed 
by the learned Magistrate. 


. is, the appeal is allowed, the order passed by the Hie-h Court is set 

aside and lhat passed by the learned Magistrate on yth July! .9“, “ fotoSd It is 
IZ proceedings taken by the respondent in the High Court and 

those taken by -the .appellant after the decision of the High Court have^added to the 
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length of the life of this criminal case ; and so it is desirable that the Magistrate should 
proceed to pronounce his final orders as expeditiously as possible and the case should 
thereafter be tried by the Court of Session without unnecessary delay. 

K.S. — Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, K. C. Das Gupta and J. R. Mudholkar, JJ. 
Babu Singh and another . . Appellants. * 

V. 

The State of Punjab (In both the Appeals) . . Respondent, 

Criminal Procedure Code {V of 1898), sections ond 533 — Scope — Recording of confessions — J{on-com- 
pliance with requirements cf section 364 (3) — Effect — Evidence Act (/ of 187a), section 80 — Applicability, 

It is desirable that Magistrates who take part in attesting recovery memos should not record con* 
fessions by persons accused of the offence being investigated. 

It is necessary to emphasise that the safeguards provided by section 164 (3) and section 364 (3) of 
the Criminal Procedure Code are valuable safeguards intended to protect the interest of innocent per- 
sons. The recording of a confession is a solemn and serious act, and so any Magistrate who records 
confessions must see to it that a tone of casualness does not enter in the transaction. 

Before confessions are recorded the Magistrate who records the confession should satisfy himself 
that the accused person’s mind has been freed from fear or other complexes developed during police 
custody and generally 24 hours at least should be allowed to lapse before a confession is recorded. 
There can of course be no inflexible rule in the matter. In each case the Magistrate has to decide 
how much time should be given to the accused before his confession is recorded. [In the present-case 
having regard to the fact that the accused had been kept in police custody for a long period an hours 
time given to them to consider whether they should make the confessions or not is wholly insuffi- 
cient and unstisfactory.] 

It is open to argument whether section 80 of the Evidence Act would be available in a case where 
the recording of confessions is irregular in the same that section 364 (3) of the Criminal Procedure 
Code has not been complied with. 

In the instant case as the Magistrate was not familiar with writing in Urdu the confession was 
recorded by a Reader who was not examined. 

Appeals by Special Leave from the Judgment and Order, dated 6th March, 196a 
of the Punjab High Court in Criminal Appeals Nos. 63 and 213 of 1962 and Murder 
Reference No. 10 of 1962. 

0 . P. Rana, Advocate (at State expense), for Appellants (In botli Appeals). 

B. K. Khanna, R. H. Dhebar, R. Jf. Sachthey and P. D, Menon, Advocates, for 
Respondent (In both Appeals). 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — ^These two Criminal Appeals Nos. 121 and 140 of 1962 arise 
out of a criminal case in which the two appellants Babu Singh and Babu Lai were 
charged with having committed offences under section 302 read with sections 34 and 
201 of the Indian Penal Code. The prosecution case against them was that on or 
about 22nd December, 1960 the two appellants murdered Mehtab Singh in further- 
ance of their common intention and thereby conunitted an offence under section 302 
read with section 34. The case further was that on or about the day of the third 
week of January, 1961 they did cause the evidence of the said murder to disappear 
by burying the dead body of Mehtab Singh and thereby committed an offence 
under section 201 of the Code. 

The victim Mehtab Singh was the father of the appellant Babu Singh and Babu 
Lai is the friend of Babu Singh. It appears that Mehtab Singh was living alone and 
that the relations between him and Ms son Babu Singh were not cordial. In fact 
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Mehtab Singh had complained to the police authorities that he apprehended danger 
, from his son. The prosecution case as it was laid before the tnal Court was that on 
22nd December, i960 the two appellants entered the house in which Mehtab 
lived. They caught hold of Mehtab Singh while he was sleeping on a cot. 

Singh sat oh his chest and throttled him while his compamori held the victiin down. 
The dead body of the victim was then packed up jn a gunny bag and concealed in a 
a corner. Babu Singh who was familiar with the house and its contents forced open 
■a locked trunk and removed a bag containing Rs. 1,200. With this bag the culprits 
left the house, Babu Singh taking care to lock the house before they left the scene 01 
the offence. With tlie money thus obtained Babu Singh made several purchases. 
Some days later Babu Singh with the help of Babu Lai removed the dead body of his 

father to the house of Babu Lai, where it was put underground in a kotha, ^ that in 
brief is the prosecution case against the appellants. The discovery of this offence 
was made in a somewhat unusual manner. Babu Lai was arrested in connection 
with another theft case, and whilst he was being interrogagted in the course of the 
investigation of that offence he made a disclosure statement and showed his willing- 
ness to make some discoveries. He then took the police party to his house and as a 
result of the statement made by him the kotha containing the dead body of Mehtab 
Singh was dug up. On the same day Babu Lai made another disclosure statement 
as a result of which a pair of shoes, watch, radio, hundred rupees in currency notes 
and some other articles were found. The prosecution alleges that these goods had 
been purchased by Babu Singh with the money he took away after murdering his 
father and werei kept in the house of Babu Lai. 


Babu Singh who was arrested on 22nd January, 1961 made a similar disclosure 
statement which led to the discovery of shoes, copper trunk and purchase receipt 
relating to the watch. 

After these discoveries were made in pursuance of the statements made by the 
appellants it is alleged that they expressed a desire to make confessional statements, 
and so they were sent to the Magistrate on 6th February, 1961. The learned Magis- 
trate directed that they should be handed over to jail custody and accordingly they 
were taken to the jail. On 7th February, 1961 both tire appellants were produced 
before the said Magistrate and their confessions were recorded. In addition to the 
discovery made by the investigating officer the prosecution relied on these two confes- 
sions in support of their charge against the appellants. 

It also appears that on rsth January, 1961 a telegaram was sent addressed to 
the appellant Babu Singh described as Bhola Ram from Patiala. This telegram 
purported to say “ Mehtab Singh was seriously ill send Babu Singh ”. It was the 
prosecution case that this telegram had been deliberately sent to Babu Lai and was 
■addressed to Babu Singh in order to conceal the commission of the principal offence 
of murder. It is on this material that the prosecution relied in support of its case 
against both the appellants in respect of the two charges already speafied 


The learned trial judge has accepted this evidence and has attached no import- 
ance to the fact that the appellants retracted the confessions made by them Arrord 
ingly he convicted both the appellants under secBon 302 read with section 34 as well 
as section 201 . Babu Singh was sentenced to death for tlie offence of murder Ind to 
rigorous imprisonment for 7 years for the offence under section 201 Babo T 
sentenced to imprisonment for life for the oljence under sectiL 3^3 read section 34 
and 7 years for the offence under section 201. ^ cau secuon 34 

rr- Jhe sentence of death imposed on Babu Singh was submitted to the Puniab 
High Court for confirmauon. The tivo appellants also preferred appeafs chalSS 
the order of conviction and sentence passed against them by the S Court fhf 
High Court heard the said matters together and ^ ipe 

theTrial Court. The High Court hasS C .S 

by the Magistrate, and that they were voluntary and true ThrS r recorded 

into account the fact that the said confessions haZbeen retrart^^^ ? ^ 

to examine the question as to whether they were corroborated. Mlffiinfwhh S 
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question the High Court took into account the discoveries made as a result of the 
statements made by the two appellants and it held that the said discoveries corro- 
borated the two confessions. That is how the order of conviction and sentence impo- 
sed by the trial Court on the two appellants were confirmed. It is against this deci- 
sion that the appellants have come to this Court by their two appeals. • ■ 

Mr. Rana, for the appellants, contends that the confessions on which the prosecu- 
tion relies have not been proved in this case. In the alternative he contends that- 
having regard to the circumstances under which and the manner in which the said 
confessions have, been recorded they should not be treated as voluntary. Unfortu- 
nately this aspect of the matter has not been considered by the High Court. The 
High Court has observed that the confessions were duly recorded by the Magistrate' 
and it has held that the appellants were given enough time to consider whether they 
should make the confessions before the said confessions were recorded. In coming 
to the conclusion that the confessions had been duly recorded by the Magistrate the 
High Gourt appears to have relied on the statements made by Mr. Agnihotri, the . 
Magistrate, in his examination-in-chief and its attention does not appear to have been 
drawn to the admissions made by the said Magistrate in his cross-examination. 
From the said admissions it is clear that in recording the said confessions the proccr 
dure prescribed by section 364 (3) of the Code has not been complied with, and that 
naturally raises a very important issue in the present case. It is to be regretted that' 
though this aspect of the matter obviously arises in view of the statements made by , 
the Magistrate in his cross-examination the High Court has not addressed itself to 
this point and has not noticed the defect in the recording of the said confessions and 
its effect before it decided to come to the conclusion that the confessions had been 
duly recorded and were voluntary and true. j 

We have already stated that the appellants were produced before the Magistrate 
on 6th February, 1961, and they were directed to be sent to jail custody on the 
evening of 6th February. On 7th February, 1961 their confessions were recorded 
during Court hours. When the Magistrate gave his evidence to prove these confes- 
sions he stated that the appellants were produced before him on 7th February, 1961, 
that he gave them one hour to consider whether they should make the confessions 
and then he proceeded to record the confessions in question verbatim. “ I verbatim 
recorded, ” says the Magistrate, “ whatever the accused stated, ” and he adds “ the 
statements were read over by me to the accused and he thumb marked it after admitt- 
ing the same to be correct, ” It is this statement on which the High Court appears 
to have acted in dealing wth the question as to whether the confessions had been 
duly recorded or not. When the Magistrate was cross-examined in regard to the 
recording of these confessions he admitted that the confessions had in fact not been 
recorded by himself. The two confessions are Exhibits-PP and PQ,. and he stated 
that they were recorded by his Ahlmad Reader. He was asked whether he remem- 
bered which confession was recorded by which Reader and he added that he could 
not say who wrote Exhibit-PQ, or PP. The Magistrate explained why he adopted 
this course by saying that the statements were recorded by the Reader as a verbatim 
record in Urdu was required and he was not well conversant with Urdu writing. , 
Then he was asked whether he made a separate memorandum of the statement as 
required by section 364 (3) and he stated that he had not made such a meniorandum. , 
He was further asked whether he remembered the sequence in which the statements , 
were recorded and he stated he did not remember the sequence. He was asked ‘ 
whether he remembered where appellant Babu Singh was kept when Babu Lal made, ' 
his confession and where Babu Lai was kept when Babu Singh made his confession. 

He stated he did not remember where the other appellant tvas. It would thus be seen 
that the confessions have not been recorded by the Magistrate in his own hand for the,, 
reason that he was not familiar with the writing in Urdu and that means that the 
requirements of section 3^4 (s) have not been complied rvith. ■ ' . 

There is another aspect of the matter which would be relevant in dealing with 
the question as to whether the confessions can be safely taken to be voluntary in this 
case It appears that the Magistrate who is an Ilaqua Magistrate of Ambula was " 
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directed by the Additional District Magistrate to go to the 

Cantonment on 22nd January, 1961 in connection with the f 

body. Accordingly, he went to the Police Station and he has attested the signatures 
of witnesses of the disclosure document which led to the discov^y of the dead body. 
He was present when the statement was made by Babu Lai. He was pr^ent when 
the dead body was recovered and he has attested their recovery memo. He has also 
attested the other recovery memo, which showed the discovery of other articles made 
in pursuance of another statement made by Babu Lai. It is thus clear that the. 
Magistrate who recorded the confessions had actively assisted the investigation by 
attesting the recovery memos which naturally play an important part in me present 
case. This aspect of the matter has also not been considered by the High Court. 


It is unfortunate that though it was brought out in the cross-examination of the 
Magistrate that the confessions had not been recorded by the Magistrate hunself, the 
prosecution did not examine the Officers of the Court who actually recorded the said 
confessions, nor did the trial Court call upon the prosecution to examine those witnes- 
ses. The defence examined Harbans Singh, one of the Officers who recorded the 
confession of Babu Lai. This witness stated tliat the two appellants were brought to 
the Court of the Magistrate and that they made their confessions on 7th February, 
1961. , He stated that the confession of Babu Lai was recorded first and it was he 
who wrote it down. Then he added that the statement of Babu Singh was recorded 
by Rajinder Dat Ahmad of the Court. It would thus be seen that Rajinder Dat 
Ahlmadj.who recorded the confessional statement of Babu Singh has not given evi- 
dence and Harbans Singh has given evidence as a witness for the defence. It is 
very much to be regretted that in a case of this kind where the appellants are charged 
with murder the prosecution should not have examined tlie scribes who actually 
recorded the confessions. It is conceded by the Magistrate that he was not familiar 
with the writing of the Urdu and that indeed is his justification for not recording the 
confessions himself. • In such a case, it was of utmost importance that the scribes . 
should have given evidence and an opportunity should have been given to the appel- 
lants to test by cross-examination, the prosecution claim that their confessional state- 
ments had, been duly and properly recorded. That is a safeguard to which the 
appellants were undoubtedly entitled. That is another aspect of the matter which 
has to be borne in mind in dealing with the points raised before us by Mr. Rana. 


If the Magistrate under whose supervision the confessions were recorded has not 
complied with the provisions of section 364 (3) of the Code of Criminal Procedure, 
can it be said that the said confessions are not proved or that the making of the confes- 
sions and their recording is vitiated so as to make them inadmissible. The decision 
of this question would naturally take us to three sections of the Code of Criminal 
Procedure. Section 164 of the Code confers power on the Magistrates specified in 
section 164 (i) to record statements and confessions. Section 164 (2) provides a 
safeguard to protect the interest of innocent persons. It lays down that such state- 
ments, meaning the statements authorised to be recorded by section 164 (i) shall be 
recorded m such of the manners hereinafter prescribed for recording evidence as is, 
in the opinion of the Magistrate, best fitted for the circumstances of tlie case. Then 
... such confessions shall be recorded and signed in the manner 
provided in section 364,3116 they shall then be forwarded to the Magistrate by whom 
the case is to be inquired into or tried. It would thus be seen that sub-section (2) 
requn^es ffiat the confessions should be recorded in the manner prescribed by section 
364 ; that IS one safepard provided by this section. Sub-section (3) then proceeds 

Maris.ra.esMl record aay such 

mabng .1, he has reason to believe that it was made voluntS and it U'fde" 
IM when the .»nfas.on is recorded alter following the ptoced Je prescribS V it 
.hpMagrstrate shall make a memorandum at the foot of sjch rpeorStifte Mowing 
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^ When we turn to section 364 we find that sub-section (r) provides for the record- 
ing of the confession in full in the manner prescribed therein and for explaining the 
contents of the same to the accused in a language ivhich he understands, and the 
accused shall be at liberty to explain or add to his answers. Sub-section (2) lays 
down that when the whole of the confession is made conformable to what he declares 
is the truth, the record shall be signed by the accused and the Magistrate, and the 
Magistrate shall certify under his own hand that the examination was taken in his 
presence and hearing and that the record contains a full and true account of the 
statement made by the accused. Sub-section (3) is important for our purpose. It 
provides that in cases in which the examination of the accused is not recorded by the 
Magistrate or Judge himself, he shall be bound as the examination proceeds to make 
a memorandum thereof in the language of the Court or in English, if he is sufficiently 
acquinted with the^ latter language ; and such memorandum shall be written and 
signed by the Magistrate or Judge with his own hand and annexed to the record. 
It also says that if the Magistrate is unable to make a memorandum as required, he 
shall record the reason of such inability. It would thus be clear that if a confession 
is recorded not by the Magistrate himself as required by section 364 (i) it is necessary 
that the Magistrate should make a memorandum as the examination proceeds and 
the memorandum should be signed by him. It is conceded that in the present case, 
the confessions were not recorded as required by section 364 ( i) and yet tire safeguard 
prescribed by section 364 (3) has not been complied wdth. Mr. Rana contends that 
the failure to comply with the requirements of section 364 (3) makes the confessions 
inadmissible. 

In dealing with this question we must consider the provisions of section 533 of 
the Code. It is on the provisions of this section tliat Mr. Khanna, for the respondent, 
relies. Section 533 (i) lays douni that if any Court before -which a confession recor- 
ded or purporting to be recorded under section 1 64 or section 364 is tendered or has 
been received in evidence finds that any of the provisions of either of such sections 
have not been complied with by the Magistrate recording the statement, it shall take 
evidence that such person duly made the statement recorded ; and it adds that not- 
■withstanding anything contained in section 91 of the Indian Evidence Act, 1872 such 
statement shall be admitted if the error has not injured the accused as to his defence 
on the merits. Mr. Khanna contends that the Magistrate has in fact given evidence 
in the Trial Court and the evidence of the Magistrate shows that the statement has 
been duly recorded ; and he argues that unless it is shown that prejudice has been 
caused to the accused the irregularity committed by the Magistrate in not complying 
with section 364 (3) will not vitiate the confessions nor -will it make them inadmissible. 
There is some force in this contention. 

In this connection it would be necessaiy to consider section 80 of the Indian 
■"’^•Evidence Act as well. This section provides that whenever any document is pro- 
duced before any Court, purporting to be a record or memorandum of the evidence, 
or of any part of the e-vidence, given by a witness in a judicial proceeding or before 
any officer authorised by law to take such evidence, or to be a statement or confession 
by any prisoner or accused person, taken in accordance with law, and purporting to 
be signed by any Judge-or Magistrate or by any such officer as aforesaid, the Court 
shall presume that the document is genuine ; that any statement as to the circumstan- 
ces under which it -was taken, purporting to be made by the person signing it, are 
true, and that such evidence, statement or confession was duly taken. Mr. Khanna 
also relies on this section in support of his aq^ment that the confessions rnust be taken 
to be proved in the light of the evidence given by tire Magistrate, and his certificates 
appended to the confessions. It is open to argument whether section 80 of the 
Evidence Act would be available in a case where the recording of the confessions is 
irregular in the sense that section 364 (3) has not been complied -^wth. But for the 
purpose of the present appeals we are prepared to assume in favour of the prosecution 
that the confessions have been proved and may, therefore, be considered on the 
merits if they are shown to be voluntary and that is the alternative argument which 
has been urged before us by Mr. Rana, 
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Now, in dealingwith die question as to whether the confessions joluntoty or 

not we have to bear in mind some broad features of this case. The P , 

circumstance on which Mr. Rana relies is that though both the 
discovery statements on 22nd January, and though it appears that “ , , 

substantial part of the investigation was really over the investigating oin ^ F 
the appellants in police custody until 6th February. It is true that an iS*^ S 
ofBcer is entitled to keep an accused person in his custody if it is essential to do o _ 
the purpose of investigation subject to the conditions prescribed by the (jodco n- 
minal Procedure ; but where it appears that the investigating officer has ep an 
accused person in the police custody even after a substantial part of the investiga ion 
is over, the detention of, the accused person in police custody is a matter which las 
to be borne in mind in considering the question as to whether the confessions sub- 
stantially made by the accused persons are voluntaiy or not. That is one imporant 
fact in favour of the appellants. 

The other fact which is equally important is that the appellants were produced 
before the Magistrate on 6th February in the evening and^ they were sent to jail 
custody. Thereafter they were brought back to the Magistrate’s Court on 7th 
February and the Magistrate proceeded to record their confessions. In his evidence 
the Magistrate has stated that he gave them one hour to consider whether the confes- 
sions should be made or not. Unfortunately the record of the confessional statement 
does not make any endorsement to that effect. Usually, when a confession is recor- 
ded Sunder section 364 the Magistrate makes an endorsement showing when the 
accused was arrested, when he was brought before him and how much time he gave 
him to consider whether he should make any confession or not. Amongst the many 
irregularities committed in the recording of this confession in this case this one also is 
noticed that there is no endorsement showing how much time was given to the 
appellants before they made their confessions. The confessions were made on 7th 
February and the Magistrate gave evidence in December, It is not easy to appre- 
ciate how the Magistrate could have remembered that he gave the appellants one 
hour’s time to consider. This comment falls to be made because when the memory 
of the Magistrate was tested in other particulars he pleaded his inability to make 
any definite answer. Take for instance the question as to who recorded these confes- 
sions. That was a matter of some importance and yet the Magistrate stated that he 
did not remember which Reader in his Court recorded which confession. The 
Magistrate was also asked in wbat sequence the two appellants came and made their 
conifessions. That again is a matter of some importance and the Magistrate said that 
he did not remember in what sequence the confessions rvere made. The Magistrate 
was asked where the other accused was when one was making the confession and he 
stated he did not remember. It is in the light of these admissions made by the Magis- 
trate in respect of the other important details that we have to consider whether in the 
absence of any contemporaneous evidence on the record his statement that one hour 
was given to the appellants could be accepted without any reservations. Besides, 
even if we assume that one hour was given to the appellants that docs not make up 
even 24 hours after the accused came out of police custody. This Court has alwa\^ 
emphasised the fact that before confessions arc recorded the Magistrate who records 
the confessions should satisfy himself that the accused persons’ mind has been freed 
from fear or other complexes developed during police custody and generally 24 hours 
atleast should be allorved to lapse before a confession is recorded There can of 
course be no inflexible, rule in the matter. In each case tlie Magistrate has to decide 
how much time shouW be given to the accused before his confession is recorded In 
the present case, having regard to the fact that the appellants were kept in police 
custody for a long period it seems to us that the lime given to them to consider wither 
ffiey should make the confessions or not is wholly insufficient and unsatisfactory. 
That is another fact on which Mr. Rana is entitled to rely 

Then we have the third unusual feature in the case and that is that the Magistrate 
who recorded the confessions has taken part in assisting the investigation by a?te fine 
recovery memos in two cases Mr. Khanna contends that there if no legal prS! 
tion against a Magistrate who has attested the recovery memos from Sording a 
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confession. That technically may be true, but the point we are considering is not a 
matter of technicality ; it is a matter of propriety. The Magistrate who recorded 
the confessions has stated that when the appellants were brought before him he told 
them that he was independent of the police and that they were free either to confess 
or not to confess. When the Magistrate had taken active part in attesting recovery 
memos, to the unsophisticated appellants the claim made by him that he was inde- 
pendent of the police may have struck as rather subtle. It would be recalled in this 
connection that the Privy Council in the case of JVazir Ahmed v. The King Emperor'^ 
has stated that, 

“in their Lordships view it would be particularly unfortunate ii Magistrates were asked at 
all generally to act rather as police officers than as judicial persons 

We are therefore inclined to take the view that it is desirable that Magistrates who 
take part in attesting recovery memos should not record confessions by persons 
accused of the offence being investigated. It is conceivable that the investigating 
department seeks the assistance of the Magistrates in the matter of investigation by 
requesting them to attest the recovery memos in order to give assurance and authenti- 
city to the investigation. But if that is done care should be taken to see that for 
recording confessions the accused persons are sent to some other’ Magistrate. That 
is another factor which has weighed in our minds in dealing with the voluntary 
character of the confessions in the present appeals. 

We have also been disturbed to notice that in recording the confessions tire 
Magistrate has adopted a somewhat casual attitude. It is unnecessary to emphasise 
that the safeguards provided by section 164. (3) and section 364 (3) are valuable 
safeguards intended to protect the interest of innocent persons. The recording of a 
confession is a solemn and serious act, and so any Magistrate who records confessions 
must see to it that a tone of casualness does not enter in the transaction. Having 
regard to the evidence given by the Magistrate in the present case we are constrained 
to observe that when he got the confessions recorded in the present case he was not 
fully conscious of the solemnity and the seriousness of what he was doing. That is 
another factor which has weighed in our minds. Having regard to these features of 
the case we are not prepared to uphold the finding of the High Court that the confes- 
sions made by the appellants can be safely treated to be voluntary in the present case. 
If the confessions are, therefore, excluded from consideration it is impossible to sustain 
the charge of murder against either of the two appellants. In a case where the 
charge of murder was founded almost exclusively on the confessions it was necessary 
that the High Court should have considered these relevant factors more carefully 
before it confirmed the conviction of the appellants for the offence under section 302 
and confirmed the sentence of death imposed on Babu Singh . In our opinion, if tlie 
confessions are left out of consideration the charge of murder cannot be sustained. 

^The result is the conviction of both the appellants for the offence under section 302 
read with section 34 is set aside and consequently the sentence imposed on them for 
that offence is also set aside. 

That takes us to the question whether the alternative charge under section 201 
can be held proved. This charge is held established against Babu Lai substantially 
because of the recovery of the dead body in his house. That recovery is evidenced by 
a memo, made in that behalf, and the witnesses who were present at the time of the 
recovery have given evidence in support of the memo. The High Court has held, 
and we think rightly, that the circumstances under which the dead body of Mehtab 
Singh was recovered, the time at which it wsis recovered and the statement made by 
Babu Lai prior to the said recovery, all indicate that Babu Lai has committed the 
offence under section 201, Indian Penal Code. The same cannot, however, be said 
about the conclusion of the High Court in respect of Babu Singh. In dealing with 
the charge against Babu Singh under section 20 r, the High Court was no doubt 
influenced by its finding that Babu Lai was guilty under section 302/34. If that 
finding had been affirmed by us, there would have been no difficulty in confirming 

I. L.R. 63 I.A. 372 : 7' M.LJ. 476- 
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Babu Lai’s conviction under section 201, because that finding was based on the two 
coirfessions made by Babu Lai and Babu Singh. If we discard the confessions, then 
there is no evidence on which Babu Singh can be convicted under section 201. The 
recovery of certain articles purchased by him with the money alleged to have been 
stolen by him from the house of his father cannot, in law, justify the inference that 
he assisted the commission of the offence -under section 201. Therefore, the convic- 
tion of Babu Singh under section 201 cannot be sustained. 

It may be that Babu Singh and Babu Lai both committed the offence under 
section 201 and it is not unlikely that both of them were concerned with the main 
offence of murder. But in a criminal tidal, the presumption of innocence is a princi- 
ple of cardinal importance and so, the guilt of the accused must in eveiy case be 
proved beyond a reasonable doubt. Probabilities however strong and suspicion 
however grave can never take the place of proof. That is why .we are satisfied that 
the appeal preferred by Babu Singh must be allowed and he must be acquitted of 
both the offences charged under section 302/34 and section 201 and ordered to be set 
at liberty. Criminal Appeal No. 140 of 1962 preferred by Babu Lai partly succeeds. 
His conviction and sentence under section 302/34 is set aside, but his conviction 
under section 201 as well as the sentence of seven years imposed on him for that 
offence are confirmed. 


K, S. 


Cr.A. jVb. 12 1 of 1Q62 allowed 
and Cr.A. Mo. 140 of 1962 partly 

allowed. 
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[Supreme Court.] , . 

S. J. Imam, K. Siibba Rao, Raghubar K. M. S. Transport, Tanjore i). 

Dajal and J. R. Mudholkar, JJ. ■ The S.R.V;S,(P) Ltd. 

Qth February, 1963. G.A. No. 697 of 1962. 

Motor Vehicles Act {IV of 1939), section 47 (i) (a) (c ) — High Court's Jurisdiction 
under Article 226 of the Constitution— -Scope of certiorari — Meaning of^' error of law appare'nt 
on the face of [the record. ” 

Referring to its earlier decisions the Court held; — ^The question tvhetherthe said 
errars are eri'ors of law or fact cannot be posited on apriori reasoning but falls to be 
decided in each case. We do not, therefore, propose to define with any ' precision 
the concept of “ error of law apparent on the face of the record ” but it should be left, 
as it has always been done to be decided in each case.” 

It has been held by this Court in Mjs. Raman & Raman Ltd. v. The State of Madras, 
(1959) S.C.J. 11^6 : (1959) 2 M.L.J. (S.C.) 236 : (1959) 2 An.W.R. (S.C.) ,236 : 
(1959) M.L.J. (Crl.) 844 : (1959) Supp. 2 S.C.R. 227, that section 43-A of the Motor 
Vehic] es Act conferred a power on tlie State Government to issue administrative 
direct ions, and that any direction issued thereunder was not a law regulating rights 
of parties. It was also pointed out that the order made and the directions issued 
under section 43-A of the Act cannot obviously add to, or subtractfrom, the considera- 
tion prescribed under section 47 thereof on the basis of which the tribunal is empower- 
ed to issue or refuse to issue a permit, as the case may be. It is, therefore, clear that 
any direction given under section 43-A for the purpose of considering conflicting 
claims for a permit by applicants can only be to enable the Regional Transport 
Authority to discharge its duties under section 47 of the Act more satisfactorily, 
efficiently and impartially. ^ 

This judgment, therefore, is an authority only for the position tliat a tribunal in 
issuing or refusing to issue a permit to an applicant would be acting rvithin its jurisdic- 
tion notwitlistanding the fact that it ignored the administrative directions given by 
the Government imder section 43-A of the Act, provided it had come to a decision 
on the relevant considerations laid down in, section 47 of the Act. 

But the decision cannot obviously be an authority for the position that on a wrong 
interpretation of the administi'ative directions or de hors the said directions, a tribunal 
can ignore the relevant considerations laid down in section 47 of the Act or on the 
basis of an error of law apparent on the record wrongly refuse to decide on any of 
such considerations. 

' To the same effect is the decision of this Court in Ayjaswami Gounder v. Mjs. 
SoudambigeArMotor Service, (Civil Appeal No. 198 of 1962, decided on 17th Septraber, 
1962). 

The last of the cases relied upon is that in Sankara Ayyar v. Harayana Swarni Naidu, 
(Civil Appeal No. 213 of i960 decided qn 10th October, i960). This Court again 
following the earlier decisions dismissed the appeal holding that by construing the 
administrative directions the Tribuned did not take irrelevant considerations or 
refused to take relevant considerations in tlie matter of issue of permits. 

In all those cases the Tribunal either ignored the instructions or misconstrued 
them, but nonetheless decided the question of issue of permits on considerations 
relevant under section 47 of the Act. They are not authorities on the question 
whether a writ of certiorari would lie, where a Tribunal had on an obviously wrong 
view of law refused to decide or wrongly decided on a consideration relevant under 
section 47 of the Act, whether or not it was covered by the instructions given under 
section 43-A. For if on the basis pf such an error of law, it refuses to decide a relevant 
question the fact that the Government also issued instructions to the Tribunal to 
apply some objective standards in deciding such a question does not make the said 
question anytheless a relevant consideration under section 47 of the Act_. 

S.— N R C 



12 

B. Ben, Senior Advocate,- {Ravinder Mrain, 0 . C. Malhur and J. B. Dadachanji, 
Advocates of A'Ijs. J. B. Dadachanji & Co., with him), for Appellant. 

■ A, V. Viswanatha Saslri, Senior Advocate, {R. Gopalakrishnan, Advocate, with 
him),' for Respondent No. i . 

A. Ranganadham Chetly, Senior Advocate, {A. ,V, Rangatn, Advocate, v^ith him), 
for Respondents Nos. 2 and 3. 

' Q Appeal dismissed. 

[Supreme Court.] 

K, Subba Rao, Raghubar Dayal and The Bank of Bihar v. Mahabir Lai. 

J. R. Miidholkar, JJ. C.A. No. 340 of i ghb. 

yth Februaiy, 

Negotiable Inslruments Act, {XXVI of 1881), sections 8^ and 118 — Vicarious liability — 
Limits. 


We are therefore, of the opinion that the money not having' passed into the 
actual custody of the Firm or that of the custody of a person who was a servant 01 
agent of the Firm, the Firm cannot be held liable for it. 

For, vicarious liability may, in appi'opriate cases, rest on-the master with respeci 
to his servant’s acts but it cannot possibly rest on a stranger with respect to the criminal 
acts of a servant of another . The principle on which the master’s liability for certair 
acts of the servants rests is that the servant, when he commits such act, acts withir 
the scope of his authority. If the servant was not acting within the scope of hi: 
authority, the master would not be liable and it is the person who did the pardculai 
act, that is, the servant, would alone be liable. If a third party sustains damage 01 
loss by reason of an act of the seiwant he can hold the servant liable and also if ^ 
servant’s act falls within the scope of his duties or authority, the master as tvelf 
That principle can obviously have no application for founding a liability against e 
stranger from whom the servant can in no sense be regarded as deriving any authority 
We are, therefore, clear that whether the money had been misa|>propriated, by th( 
Potdar or by the Manager, it is the Bank who is their employer that must bear th( 
loss. The drawers of the cheque, that is, the firm to whom no part of the mone) 
was paid by the Bank cannot be held liable to make it good to the Bank. 

Sarjoo Prasad, Senior Advocate, (jR.C. Prasad, Advocate, with him), for Appellant 

N. C. Chatterjee, Senior Advocate {M. K. Ramamurthi, R. K. . Garg, S. C 
Agarwala and D. P. Singh, Advocates, for Mis. Ramamurthi & Co., with him), fo: 
Respondent No. i . 


G.R. 

[Supreme Court.] 

S. K, Das, A, K. Sarkar and 
JV. Rajagopala A)yangar, JJ. ■ 
ijth February, 

Land Acquisition (/ of 1894) section 18 — What 
Conflict of decisions by the various High Courts. 


Appi^ldin 


I dismissed 


The State of Punjab v 
Mst. Qaisar Jehan Begum 
C.A. No. 5g2j)f 1961 

amounts to knowledge of the award— 


It seems clear to us that the ratio of the decisionm. Raja HarishChandra Raj Singl 
V. The Deputy Land Acquisition Officer and another, {1962) i S.C.T. 6q6: (1062’) 2 M L I 
(S.C.) io:(i 962) 2 An.W.R. (S.C.) 10: (1962) i S.C.R:^676, isShat the part, 
affected by the award must know it, actually or constructively, and the period of si: 
months will run from the date of that knowledge. Now knowledge of the award doe 
not mean a mere knowledge of the fact that an award has been made. The knowledei 
must relate to the essential contents of the award. These contents may be know 
either actually or constructively. If the award is communicated to a party unde 
section 12 (2) of the Act, the party must be obviously fixed with knowledge of th( 
contents of the award ivhether he reads it or not. Similarly when a party is present it 
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Court either personally or through his representative when the award; is made by 
the Collector, it must be presumed that he knows the contents of the award. ■ Having 
regard to the scheme of the Act we think that kno'vvledge of the award must mean 
knowledge of the essential contents of the award. 

Referring to the decision of the Bombay High Court in I.L.R. 30 Bombay 275 
and of the Allahabad High Court in I.L.R. 52 Allahabad 96 the Court observed 
''there is thus a marked conflict of judicial opinion on the question. This conflict, 
we think, must be resolved in a more appropriate case on a future occasion.” , 

i?. Ganapathy Iyer and R. N. Sachtkey, Advocates, for Appellant. 

...j S.P. Sinha, Senior Advocate, {Shaukai Hiissain, Advocate, with him), for 
Respondent No. 2. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, K.JI. Wanchoo, Janapareddy Latchan Naidu v. 

M. Hidayatullah, K.C. Das Gupta and Janapareddy Sanyasamma. 

J.C. Shah, JJ. C.A. No. 194 of 1961. 

wth February, 1 963. 

Decree for maintenance— Purchase in prior execution of properly charged — Subsequent 
execution — Procedure — Jus in rem and a Jus ad rem. 

The short question is whether the decree must be held to be satisfied because 
the respondent purchased in an earlier execution one lot of properties subject to 
her charge for maintenance. Learned counsel for the apjjellant contends that 
the respondent must now look to the properties purchased by her for satisfaction 
of her claim in respect of maintenance past or future. In the alternative he con- 
tends that execution against the properties in his possession cannot proceed till 
the respondent has first proceeded against the properties with her. In our opi- 
nion neither proposition is correct. 

In our opinion the respondent was entitled to proceed against the remaining 
properties in the hands of the appellant which continued charged. The Executing 
Court may, of course, sell only such items as may be sufficient to meet the present 
dues under the decree but the appellant cannot insist that the respondent should 
proceed against the properties acquired by her under the first sale. We express 
no opinion on the question whether the decree can be personally executed against 
the appellant because that question did not arise here. 

B. Ram Reddy, Advocate, for Appellants. 

E. Udayarathnam, V.C. Prashar and K.R. Chaudhri, Advocates, for Respondent. 

. Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, K.N. Wanchoo, Girdharmal Kapur Chand v. 

M. Hidayatullah, K.C. Das Gupta and Dev Raj Madan Gopal. 

' J.C. Shah, JJ. G.A. No. 240 of 1961. 

wth February, 1963. 

Partnership Act {IX of 1932) — Registration of the Firm on i 6 th August, 1946 with 
the Registrar of Punjab at Lahore Office — If effective after Partition of India — Forward con- 
tracts in cottonseeds prohibited under the Defence of India Rule, 1943 — Essential Supplies 
{Tem-porary Powers) Act {XXIV of 1946), section 5. 

It is argued that the Registrar of Punjab with his office at Lahore, ceased to 
be a Registrar under the Indian Act, when on the partition of India Lahore became 
part of a foreign country. So, it is said, the registration became the registration 
of a foreign country and thus ceased to be a registration for India. In our opinion, 
this argument is wholly unsound. Once there was registration under the Indian 
partners’ • registration, in our opinion, continues to operate as regis- 
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[Supreme Court.] 

P,B. Gajendragadkar, K.N. Wanchoo, 

M. Hidayatullah, K.C. Das Gupta and 
J.C.ShaKJJ.. ■ 
i^tk February^ 1963. 

Industrial Disputes Act {XIV of r 947 )> 33 "-^" 

enquiry — Victimization proved. 


P,H. Kalyani. v. 
Air France, Calcutta, 
C.A. No. 419 of 1962. 

-Protected workmen — Domestic 


In. the present case the order of dismissal was passed by the Regional Repre- 
sentative on 28th May, i960 and was communicated to the appellant on 30th May. 
The wages were offered to the appellant at the same time when the order was com- 
municated to him, though he did not accept them. The respondent also inade 
the application under section 33 (2) (i) to the industrial Tribunal the same day. 
In these circumstances we are of opinion that the Labour Coyrt was right in holding 
that the application under section 33 (2) (b) was in accordance ivith the Proviso 
to that section and was properly made. 

The Labour Court has held that according to the Rules framed by the Govern- 
ment of West Bengal as to the recognition of protected workmen there must be some 
positive action on the part of the employer in regard to the recognition of an em- 
ployee as a protected workman before he could claim to be a protected workman 
for tire purpose of section 33. Nothing has been shown to us against this view. 
In the absence therefore of any evidence as to recognition, the Labour Court rightly 
held that the appellant was not a protected workman and therefore previous per- 
mission under section 33 (3) of the Act would not be necessary before his dismissal. 


We agree with the Labour Court that in the face of the appellant’s admission 
of the mistakes there could be no question of victimisation in this case, 

. The present is a case where the employer has held an inquiry though it was 
defective and has passed an order of dismissal and seeks approval of that order. 
If the inquiry is not defective, the Labour Court has only to see whether there was 
a prima facie case for dismissal, and ivhether the employer had come to the bona fde 
conclusion that the employee was guilty of misconduct. 

The observations therefore in Messrs. Sasa Musa Sugar Company's case (i960) 
S.C.J. 10: (1959) M.L.J, (CrI.) 981: (1959) Supp. 2 S.C.R. 836, on which the 
appellant relies apply only to a case where the employer had neither dismissed the 
employee nor had come to the conclusion that a case for dismissal had been made 
out; In that case the dismissal of the employee takes effect from the date of the 
award and so until then the relation of employer and epiployce continues in law 
and in fact. In the present case an inquiry has been held which is said to be 
defective in one respect and dismissal has been ordered. The respondent had how- 
sver to jutify the order of dismissal before the Labour Court in view of the defect 
in the inquiry. ^ It has succeeded in doing so and therefore the approval of the 
LabourCourt will relate back to the date on which the respondent passsed the 
order of dismissal. The contention of the appellant therefore that dismissal in this 
case should take effect from the date from which the Labour Court’s award came, 
into operation must fail. 


N.N. ICeswani, Advocate, for Appellant. 


.A. Daphlary, Solicitor General of India {H.L. Anand, Advocate of Mls.-Anand 
Gupta Sagar & Co., and h.B. Mehta, Advocate with him), for Respondent. 


G.R. 


Appeal dismissed. 



[Supreme Court.] 

P.B. Gajtndragadkar, Ad. Hidqyalullah and The Tata Oil Mills Co Ltd. t>. 

J.C. Shah, JJ. The Workmen. 

i^th February, C.A. No. .322 of . 1962. 

Industrial Disputes — Service Rules of the appellant, Rule 40 (1). 

In the present case, the Labour Court has made a definite finding in favour 
of the appellant that its action in terminating the services of Mr. Banerjee was not 
mala fide and did not amount to victimisation. Even so, it proceeded to examine 
the propriety of the said action and came to the' conclusion that Mr. Banerjee’s 
discharge from employment did not appear to it to be justified. In coming to 
this' conclusion, the Labour Court has given some reasons which are clearly unsup- 
portable. 

On the whole, we have no hesitation in holding that the appellant acted bona 
fide in discharging Mr. Banerjee’s services when it accepted Mr. Gupta’s report 
and concurred witli his conclusions that the explanation given by Mr. Banerjee was 
not satisfactory. 

Ad.C. Setalvad, Senior Advocate (J.B. Dadachanji, O.C. Adathur and Ravinder 
Jdarain Advocates of M/S. J.B. Dadachanji & Co., with him), for Appellant. 

C.K. Daphtary, Solicitor General of India, {Janardan Sharma, Advocate, with him), 
for Respondent No. i. 

G.R. Appeal allowed. 

[Supreme Court.] 

P.B. Gajendragadicar, K.Jd. VVanchoo, Ranendra Chandra Banerjee v. 

Ad. Hidqyalullah, IC.C. Das Gupta and The Union of India. 

J.C. Shah, JJ. C.A. No. 271 of 1962. 

iWi February, 1963, 

Constitution of dndia (1950), Civil Services {Classification, Control and Appeals) Rules 
Article 311 (2) and Rules 49 and ^^-B. 

It has^.not been shown to us that any special provision has been made as to 
the appointment and conditions of employment of persons in the All-India Radio 
Service by or under any law for the time being in force. It cannot be said there- 
fore that the term already mentioned, which appears in the letter of appointment 
issued to the appellant, is a special provision by virtue of any law or was inserted 
under any law for the time being in force. That term is nothing more than the 
usual term one finds in letters of appointment issued to persons appointed on pro- 
bation. The High Court was therefore in our opinion not right in holding that 
rule 55-B will not apply to the appellant because of this term in the letter of 
appointment issued to him. We hold that rule 55-B will apply to the appellant 
and is not excluded by rule 3(a). 

Therefore in a case covered by rule 55-B all that is required is that the defects 
noticed in the work which make a probationer unsuitable for retention in the service 
should be pointed out to him and he should be given an opportunity to show cause 
against the notice, enabling him to give an explanation as to the faults pointed out to 
him and show any reason why the proposal to terminate his services because of his 
unsuitability should not be given effect to. If such an opportunity is given to a 
nrobationer and his explanation in reply therto is given due consideration, there is 
in our opinion sufficient compliance with rule 55-B. Generally speaking tlie purpose 
of a notice under rule 55-B is to ascertain after considering the explanation which a 
nrobationer may give, whether he should be retained or not and in such a case it 
would be sufficient corripliance with that rule if the grounds on which, the probationer 
is considered unsuitable for retention are communicated to him and any explanation 
siven by him with respect to those grounds is duly considered before an order is 
passed ^ This is what was done in the present case and it cannot therefore be said 
ffiat the appellant was not given the opportunity envisaged by rule 55-B, We there- 



fore dismiss the appeal, though for slightly diflcrent reasons. In the circumstances 
there will be no order as;to costs. ■ 

IC.B. Mehta, Advocate, for Appellant. 

jV. 5 . Bindra, Senior Advocate, {R.H. Dhcbar, Advocate for R.N. Sachlhey, Advo- 
cate, with him), for Respondents. 

Appeal dismissed. 


[Supreme Court.] 

K. Subba Rao, Raghubar Dayal and Kamla Devi v. Takhatmal 

J. R.Mtidbolkar, JJ. C.A. No. 72 of igGi. 

Qist February, 1^6^. 

Displaced persous {Debts adjustment) Act (LXX of 1951) — Evidence Act {II of 1872) 
section 94 to 98 — Construction of Surety bonds. 

In The State of Bihar v. M. Homi, (1955) S.C.J. 442 : (1955) 2 S.C.R. 78 this 
Court ruled that provisions in a surety bond which arc penal in nature must be very 
strictly construed. This Court again in The Stale of Uttar Pradesh v. Mohammad 
Sayeed, (1957) S.C.R. 770 applied the strict rule of construction of a surety bond in 
that case. In the present case a strict construction of the bond leads to the only 
conclusion that a demand of the Court on the judgment-debtor and a default made 
by him were necessary conditions for the enforcement of the bond against the appel- 
lant. 

G. C. Mathur, Advocate, for Appellant. 

H. X. Sanyal, Additional Solicitor General of India, ( 5 . iS". Shukla, Advocate, 
with him), for Respondent No, i. 

G-R- Appeal allowed. 


[Supreme Court]. 

P. B. Gajendragadkar, M, Hidayatullah and Meenglas Tea Estate v. 

3. G- Shah, 33. The Workmen . 

vind February, C.A. No . 359 of 1962. 

Industrial Dispute — Principles of Natural 

On the wholes it cannot be said that the Tribunal adopted an .approach which 
made it impossible for the company to prove its case. It follorved a standard which 
in the circumstances was prudent. ,We do not think that for this reason an inter- 
ference is called for. Since no other point was argued the appeal of the Company in 
respect of the ten workmen, who were alleged to be concerned in the occurrence of 
i8th January, 1956, must be dismissed. / 

In addition, in such cases, it is not the practice of this Court to enter into evidence 
with a view to finding facts for itself. Following this well-settled practice wc see no 
reason to interfere with the conclusion of the Tribunal. 


B. Senior Advocate, S. C. Mazumdar, Advocate and n Ar atil ■ 
Advocate for B. N. Ghosh, Advocate, with him), for AppS’ant' ’ 

Janardan Sharma, Advocate, for Respondents. 

G.R. 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA;! ^ 

(Original Jurisdiction;) 

Present : — P. Sinha, Chief Justice, K. Subba Rao, N. Rajagopala Ayyangar, 
J. R. Mudholkar AND T. L, Venkatarama Aiyar, JJ. , ' 

Kunj-Behari.Lal Agarwal .. Petitioner* 

V. ' ■ . 

"TKe Union of India ' • . 1 ' .Respondent. 

^Kliem Singh and others . . Interveners. 

Defence department — Clerical staff- — Temporary Establishment service and Extra Temporary Establishment 

— Position of — Amalgamation — Seniority — Computation — Rules laid down by order, dated 2 Qth April, 1955 

'Constitutionality — Different criteria~If discrirriinatbry. 

(i) The two Services (the Temporary Establishment, Extra Temporary Establishment) in the Cleri- 
■cal staff of the^Defence department had no common origin, but were recruited on different ba cs and 
originally on very different rates of pay and conditions of service ; though there was no doubt great 
similarity between the qualifications for recruitment and the nature of the services perfoiTned. 

Even among the members of the two parallel Services there had been great disparities in the rate 
of pay and conditions of service and these had been unified within each group by separate orders 
stherefor passed in 1945 and in 1546. Besides, as a result of the changes effected by these two orders 
in the two groups, a substantial amount of uniformity in the conditions of the service of each group 
compared with the other had also been achieved. (3) An attempt had been made to bring into a 
common roll members of the two services by a communication dated 14th August, 1946, and after 
sa. good deal of experiment, coagitation and correspondence that communication had been withdrawn, 
•and the distinctness between the two services bad been maintained as it originally existed by the 
cancellation on 15th February, 1947 of the communication dated 14th August, 1946. (4) Before 

19th August, 1949 the Temporary Clerks held their employment as against sanctioned posts, tvhile 
the Extra Temporary Clerks were ad hoc employees recruited on a temporary basis and not against 
any sanctioned post— rperraanent or temporary. Thus while the Temporaiy Clerks would claim 
to have been in the service from even before ipth August, 1949, the Extra Temporary Clerks could 
■claim to belong to the service only from and after i9th August, 1949. In the absence of an express 
provision providing for a common basis of seriiority based on length of service of the personnel falling 
under the two groups there was no intention of providing a common rule for determining seniority. 
TTie seniority of the Extra Temporaiy Clerks could date only from 19th August, 1949. On this basis 
.'an Extra Temporary Clerk can claim semiority only from the date on which he entered the com- 
mon roll of Temporary Clerks in August, 1549 and there was no right to seniority possessed by him 
•on the date the Constitution came into force. 

The impugned order of 20th April, 1555, far from adversely affecting the rights of the peti- 
tioner conferred upon him larger rights than he previously possessed. 

Petition under Article 32 of the -Constitution of India for enforcement of Funda- 
nnental Rights. 

A. V. Viswanatha Sastri, Senior Advocate (i?. Gopalakrishrum, Advocate, with 
liim) for Petitioner and Intervener INo. 3. 

■ C. K. Dqphtary, Solicitor-General -of India {R. Gqmpathy Iyer and P. D. Menon, 
-Advocates, with him) for Respondent. 

C. K. Dqphtary, Solicitor-General of India {JIaunit Lai, Advocate, with him) 
Sbr Intervener No. 1. 

• A. S. R. Chari, Senior Advocate ,(Iu R. Chaudhuri, Advocate, with him) for 
Intervener No. 2. 

The Judgment of the Court was delivered by ; 

Rajagopala Ayyangar, J. — ^The , question raised in Writ Petition No. 264 of 1961 
.relates to the constitutionality of an order jpassed on April 20, 1955, by the Ministry 
■of Defence by which, in modification oCcertain orders passed previously thereto, 
•certain rules were laid down for the computation of the seniority of Clerks falling 
•within the category of Extra Temporary Establishment Service. The petitioner 
•was employed by the Ministry of Defence (Army Ordinance Coi-ps) on February 
•6, 1942, as an Extra Temporary Establishment Clerk. The nature of this service 

* Petition No. 264 of ^9^^* 1962. 

s c J — 28 
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, tLr matters which arise for consideration in the petition. It 

and Its histo^ netitioner that by reason of certain orders of Government which 
IS tlic c^e of Ac p course, there was an amalgamation of service known 

would be , g. g- i Extra Temporary Establishment with those in 

“ t.' /rSd i the Temporary Establishment and that as a 

anoA p . . these services had to be reckoned on the same basis, viZ; 

result senior.^ e Sc“d Lviee. The Union Government, however, 

it'is‘*die^' illcliily discriminated against the Clerical personnel which _ were 
It IS sea, me^ y Temporary Establishment of which tlie , petitioner 

originally Im ^er by the order now impugned, with the consequence that 

him\nd, in fact, 610 Clerks who 
hpWeno\he fonJier Temporary^Establishment had thus gained seniority over 
S ®He has acSldingly^ filed this petition impugning the constitutiona 
validity^ of this order of Government and for a direction that his seniority be 
computed without reference to this order. 

It will thus be seen that though the petitioner seeks relief for himself, the points 
involved in the petition affect the entire personnel of the Extra Temporary Esta- 
blishment who would be governed by the impugned order and these are said to- 
number nearly 6,000. It is only necessary to add that a petition for intervention 
seeking to support the petitioner has been allowed and we have h^rd Mr. Chari 
on behalf of the Intervener. The number of employees who would be adversely 
affected if the impugned order was set aside is also stated to be considerable — 
variously estimated from 600 to one thousand and one of this group has also inter- 
vened to resist the petition. We are stating these matters for pointing out that the 
question raised in the petition and its result would affect a very large number ot 
employees of Government. 


To understand the grievance of the petitioner it is necessary to set out in detail 
•the history of the Extra Temporary Establishment Clerks in the Defence Services. 

As early as 1925 Temporary Clerks came to be recruited in the Defence Esta- 
blishment of the Army Ordinance Corps but the temporary hands were recruited 
as against sanctioned posts. The control of this service was central and they were 
-borne on the records of the A.O.C. (Army Ordinance Corps records at Jubbalpore 
now transferred to Secunderabad), This state of affairs continued till about 
-1933 when a need was felt for recruiting a much larger establishment including- 
Clerks than could be accommodated in the sanctioned posts. Special provision 
was made for enabling this additional recruitment to be effected by making rules 
under the Financial Regulations of India (referred to generally as FRI) by which 
this special recruitment was to be effected. Personnel so recruited were known 
as the Extra Temporary Establishment. In regard to the Service of which the 
petitioner was a member, the concerned clerical personnel could be recruited in 
the Ordinance Factories undCT FRI Part I, Para. 25 of 1933 on a pay not exceeding- 
Rs. 250 per month and for a period not exceeding one year. • As regards them 
there was no central office where their records were maintained — as in the case of 
the Temporary Establishment, but their records wre maintained unitwise — in the 
office of the Director who recruited them. All such Extra Temporary Establishment 
personnel serving on the 31st of March of any year sanctioned for more than six 
months were to be regarded as technically discharged on that date and were tn 
be re-appointed by the Director of Ordinance Factories- or Director ofOrdinance 
Services, as the case may be, under these powers, if necessary having regard to the 
manufacture programme for the ensuing financial year. Powers to recruit on 
similar terms were also conferred upon other Directors. As regards persons whose 
work was of a clerical nature, this rule provided that they might be recruited on 
daily rates of wages ranging from Rs. 1-8-0 to Rs. 3 per day, but just as in the case 
of the monthly paM staff, those serving on the 31st of March of any year were ta 
be regarded as technically discharged on that date arid their" re-engagement for 
later periods had to be arranged in accordance with these rules. ■ ' ' , ‘ 


i ji- 
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After the Commencement of the Second World War the recruitment of the 
Extra . Teiriporary. Establishment Clerks took place in vety large numbers and by 
a Government of India despatch, dated August 6, 1941, the Master-General of Ordi- 
nance in India wtis permitted to recruit for the period of the war in the , Indian 
^my Ordinance Corps ^ Establishments clerical staff on monthly rates of pay, 
instead of on daily wages; They were to be of three categories^ — Grade A, Grade B 
and Grade G with differential pay and differential qualifications for recruitment 
and this order of the Government of India stated ; , 

“The pay of these men ^vill continue to be debited in the same heads of the E.T.E. .(Extra Tem- 
porary Establishment) budget as at present. They. will be subject to a month’s notice on. either 
side except in the case of misconduct when they will be liable to immediate dismissal after investi- 
gation by Chief Ordinance Officers.” 

A further paragraph of the same order recited : - 

“ These Extra Temporary Clerks would not be liable to transfer from one station to another 
except on their otvn request ”, 

and their scales of pay having been converted from daily into monthly rates, they, 
were debarred from making claims for overtime pay. This order of August 6,1941, 
was clarified by a later order ofJuly-25, 1942, conveying the sanction of the Governor- 
General in Council to the maintenance of the Extra Temporary Establishments of 
Clerks on two distinct terms of service : ( 1 ) on daily rates of pay, and (2) on monthly, 
rates, the former being entitled to overtime which the latter were denied. This, 
later order retaining the qualifications and the other conditions of service which 
had been prescribed for these Extra Temporary Clerks by the order, dated August 6, 
1941, also provided for an appreciable improvement in the rates of monthly wages 
sanctioned for Grade A over , those that then prevailed and instead of a mini- 
mum or starting salary of Rs. 65 provided for in the earlier order this was raised 
to Rs. 85 tmder the later. 

We have already pointed out that there was a large volume of Temporary 
staff, as distinguished from the Extra Temporary Establishment, referred to just 
now which had bfeen recruited from 1925 onwards. As regards the Temporary 
Establisliment there appeared to have been large variations in the methods of 
recruitment, scales of pay, conditions of service, etc. which came in as a result 
of the heavy recruitment which took place after the commencement of the Second 
World War, when the need for a large staff in these establishments became impera- 
tive. Towards the close of the war and when it was about to end the conditions 
of service of the Temporary Clerks were rationalised and unified scales of pay were. 
introduced, this being effected by Army Instructions India No. 676 of 1945 passed, 
by the Government of India. These Instructions or decisions were to have effect 
from September 1, 1944. The matters specially provided for by this order of 1945. 
were : (1) the clerical staff were divided into three grades — ^A, B and C, Grade A. 
corresponding to the Upper Division Clerks andB and G to the Lower Division. 
The method of recruitment to each of these grades, the educational qualifications 
to be satisfied and the proportions in which Grades B and A were to be filled by pro- 
motion from the grades just below were all laid down. (2) All clerks were required 
to undertake liability for service anywhere in India and were to be enrolled as 
non-combatants and for accepting this liability they were to receive an additional 
remuneration. (3) Their scales of pay were unified and rationalised, and house- 
rent allowance was made payable for personnel serving at specified places. Having- 
thus provided for imification of the scales of pay, these Instructions made provision, 
for persons already in service to, exercise their option to be governed by the new rules, 
the option having to be exercised within three months from' the date of the issue of 
the Instructions and if exercised was to be effective retrospectively from September 
I ' 1944 from which date, as stated earlier, the Instructions were to have effect- 
Ha-ving thus provided for the Temporary Clerks, the Instructions recited that 

. ' “ separate orders will be issued regarding the option .to elect the revised terms by the E.T.E- 

personnel who are serving at present on the rates o'fpay fixed'uhder rule 25 F.R.I.” 

a rule whose terms we have already extracted. 
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Temporary , Clerks had both, grade for grade, the same qudifications, were per- 
forming duties of , an identical nature, were governed by. practically the same' service 
■conditions and that in these circumstances it was hot proper Aaf for reckoning 
seniority inter se between members of these two Seme'es the service' of the members 
of the Extra Temporary Establishment before August 1, 1949 should be ignored and 
that it ivas only on the date when these persons were brought into die common 
pool that they should be treated as having joined die Service. These representations 
were corisidered by .Government and they passed an order on April 20, 1955 in 
these terms : 

“ In modification of the orders contained in para. 5 of the above GPRO^ — the order dated' 7th 
June, 1951 — in so far as Clerks (ex ETE) arc coheemed, half of the continuous ETE service rendered 
by them prior to ist August, 1949 in the grade concemedi and/or in equivalent grades, shall count 
for seniority in the case of those ■whose seniority in the amalgamated roster of ex ETE and ex ISP 
employees has been fixed as from 1st August, ,1949. This implies that half of the period from the 
date of seniority amongst ETE prior to ist August, 1949 shall also be taken into account in addition 
to service ■w.e.f. 1st August, 1949 for the purpose of fixing their seniority |}in the amalgamated 
roster. . . . . . The revised seniority lists of clerical cadi'c will be drawn up immediately on the basis 
of these orders.” ■ . ' 

It is the constitutional validity of this last order that is challenged in these proceedings. 

The contentions urged on behalf of the petitioner may be briefly stated thus. 
The Extra Temporar . Clerks and the Temporary Clerks possessed, the same qualifica- 
tions, grade for grade, discharged the same duties, and were governed by substantially 
similar service conditions. While so, under the impugned order of 1955 while a 
Temporary Clerk has a right to have his seniority based on the length of his actual 
service, in the c^e of Extra Temporary Clerks like the petitioner, though he had 
been in service, since 1942 that entire service 'is not taken into account in fixing the 
seniority in the amalgamated roll, but only half the period between 1942 to 1949, 
and so persons who entered service long after him as Temporary Clerks have now 
been ^ven places of seniority above him with the result that these otliers are 
entitled to be_ promoted to higher grades much earlier than the petitioner. In 
^ymg this he is vommg not merely his own complaint but that of the entire class of 
Exua Temporary Clerks vts-a-vis the Temporary Clerks. The submission is that 
nr treatment of One set of employees as against another rests on 

his basis and the fact that in the case of the member of one Service 

whiffis^St^fio ? one head while m the case of the other to a different head- 
eround for rlacsJfir ^ the differentiation, could not serve as any 

Sdb? Article P IS consequently violative of the equal protection guara J 

teed by .^ticfe 14 of the Constitution as well as of the guarantee of eaual oonortunitv 

in 

regard to initial emnlnvmprn- guaranteed not merely an equality in 

eqmlity throSo A be 

was strongly urged that the^ordpr including the right to promotions. It 

righls guSLited by a™ Government of India of 1955 violated tlie 

down the order and direct Governmem consequently we should strike 

actual entry into service of the netitioner anrf taking into account the 

porary Establishment in comnS thSr^^ other members of the Extra Tern- , 
Personnel in the amalgamated^graiS) of vir-a-wj the Indian Superior 

It was further g^oup of Temporary and Extra Temporary Clerks. 

that no doubt, to start with, the fetra^Tei^^’ Counsel for the petitioner 

really formed members of different Servicpf Clerks and the Temporary Clerks 
members of these two ServiV ’ of inter se seniority 

1945 an unifoim scale of pay aS Instructions 676 bf 

temporary Clerks. Up to that stairs * j bright into effect in regard to 
_o form a separate Service. These Tnfin7,.l1 Extra Tmeporary Clerks continued 




TIipsp , ■^^‘icporary uierKs contini 

Instructions however, contemplated' that 


an 


S.G. 36. 



Ilj KUNJ BEHAiu Lal ». UNION OF tUDiA (Rajagopalo Ayyangar, J.). 223^ 

^ification on similar lines would be effected of the Extra Temporary Clerks and 
it was in view of this contemplated result that in para^aph 3 it recited : 

“ Separate orders will be issued regarding the option to elect the revised terms by those E.T.E. 
personnel who are serving at present on the rates of pay fixed by Rule 25 F. R, I.” 

The promised notification was issued in 1946 — ^Army Instructions 458 of 1946. 
Just as in the case of the Temporary Cerks, an option was given to the Extra Tem- 
porary Clerks to opt for the new scales and similarly when such personnel opted, 
the new scales were to have effect from the same date — September 1, . 1944. Para- 
graph 7 of these Instructions of 1946 expressly provided : 

“ In all other respects the terms and conditions laid down in Army Instructions 676 of 1945 
will apply,” 

vvhich went very near unification of the two Services. Even however, it be con- 
sidered that the'two Services of the Temporary and Extra Temporary Clerks con- 
tinued as distinct Services each with its own roll of seniority, though their conditions 
of services were identical, tire amalgamation of the two Services took place by 
virtue of the letter 10955 dated 14th August, 1946 from the AOC Records, Jub- 
balpore addressed to the otlier Army Establishments. We have already extracted 
the material portions of this order and we are therefore not repeating tliem. Learned 
Counsel’s point was that by this commimication of 14th August, 1946 the dis- 
tinct identity of the two Services, as stated above, was done away with and there 
•was thereafter only one Service which would necessitate a common roll being pre- 
pared for determining inter se seniority between Clerks in the combined roll. 

It was further urged that this amalgamation or vinification was brought one 
stage nearer accomplishment by the order of Government dated 19tli August, 1949, 
so that on the date of the Constitution there was an imified Service comprising both 
the Temporary as well as the Extra Temporary Clerks. The order of the 
Government dated 20th April, 1955, was thus a reversal of the policy' which had 
progressed in one direction from 1945 to 1949 and which involved as a necessary 
and logical corollary an amalgamated roll in which seniority was to be determined 
by the date of a person’s entry into service and would be independent of his having 
been originally or historically a member of either the Temporary or the Extra 
Temporary Establishment. By the order now' impugned tlie Government had 
deprived a large number of employees of the seniority and chances of promotion to 
which they were entitled before then, and the deprivation of these rights could not 
be justified on any reasonable or rational grounds and was therefore in violation 
of Articles 14 anci 16 (1) of the Constitution. 

No doubt, if Coimsel is right in his submission that on the date the Consti- 
tution came into force, a eJass of employees of the Government were entitled to 
certain rights, tlie deprivation of tliose rights by an order passed by Government 
might in conceivable cases give rise to a complaint of a violation of Article 14 or 
Article 16 (1). The Constitution, however, is not retrospective and if before 
26th January, 1950, by reason of orders passed by Government, the rights of the 
petitioner and those like him had becomes settled, the petitioner cannot invoke 
-the constitutional guarantees xmder Part III of the machinery for their enforce- 
ment, for challenging the legality of the orders passed before the Constitution. 
The entire foundation of the argument has to be, and in fact was, that the peti- 
tioner and the Extra Temporary Clerks of whom he is one, had a right to seniority 
based upon their length of service at the date of the Constitution. In order to 
establish this Mr. Viswanatha Sastri, when he opened his case, laid great stress 
on the communication dated 14th August, _ 1946 as ' effecting an amalgamation 
between the two Services. By its terms it certainly renders such an argument 
possible and if the scheme contained in it continued there might be a great deal 
of force in the argument of learned Coimsel that an. unification of the two Services 
■had been effected and that the later order of Government of 19th August, 1949 
Completed this process. The hurdle in the way of learned Coimsel however, is 
that the scheme of unification contemplated by the communication of 14th August, 
1946 was given up in February 1947 and this communication was formally cancelled. 
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The communication dated 15th February, 1947^ -by which that of, August, 1946. 
was cancelled was not referred to in the petition, and when- .the Union , of India 

j.-,i • ,1 . filpri hv it thp rf»n1v Jrwir»r» -ii-i K-it? 


terrea to in tne petition, and when- .the Union , of India 

relied on it in the counter-statement filed by it, the reply of the petitioner in, his- 
rejoinder w^, that this communication was issued because of pressure and that no 
'd be paid to it because it was based on no principle or reason and was 

This-was Tint tliplinp Tin«rf>ir»»r 


regard, should be paid to it because it was based on no principle or reason and was 
bad as being arbitrary. This was not tlie line, however, that learned Counsel adopted 
in his arguments. First learned Counsel faintly suggested that the later 


in his arguments. First learned Counsel faintly suggested that the later 
btter could not possess_ the same validity or force as that of 14th August, 1946. 
imis submission is entirely without foundation. Both are commimications from 

/-xf C 1 ^- .* 1 ... m 1.1' 


submission is entirely without foundation. Both are communications f_ _ 
officers of the Defence Services to other officers and they possess equaF weight. If 
ffie order dated 14th August,' 1946, could confer rights, that dated 15th February,. 
1947 could deny those rights. In fact, from the correspondence it looks as if the- 
nrst, was more a tentative order passed at a tinie when experiments were being 
made in an attempt' to unify the two Services. ' . . 

th. the coi^unication dated 14th' August, 1946, has to be ignored,' 

‘ ^^my Instructions of 1945 the 

se?S?e SlS n ^ betiveen theimelves unihed into one Service with common. 

^ ^ ’ coi^on grades of pay, etc., the membem of that Service being 

panted m option to elect to be governed by the revised conditions which if opted 
for would have effect from 1st September, 1944. Similarly, the Ex^fTempo?^ 
Establislmient came by reason of the Army Instructions of ^1946, in regard to them 
own service, to be governed by uniform' conditions of service, grades of pav allowances 

to the Extra Temoorarv^ Pifrt-f tu *• -^^my Instructions of 1946 in relation, 

would be the same as the Temnorarv of service personnel 

regards provident fund leave etc Tnimm ^ ^^ean, in the context, that as 

two Army Instructions were that the similar rules but the effect of the- 

amalgamated hitranTnffied 


which PuSSd'tS^mffigai ffi?two August, 1946 

communication dated 1 5th February 1947 fiad been cancelled by the later 
A„ AnIS 5 E "‘“1?;: or ,he Gover„„.ent 


matioii of the two Services and that thereaftpr til olfooted .a complete amalga- 

^ the Extra TemporariT Clerks seniority of the Temporary- as weU 

the 7 '-‘icrks had to be computed on an wwi. 


- the the seniority of the Te^i'oTarymr;"^ 

the .coomencemit „7 of ■? 

coBsidermg this argument it is necessary to w.r J"*"*'®* employee. Before- 
. . (1) The order of l<hh ^1^1: •"'» ““Mer«io„s .- 


provision 

Services 


(1) The order of iQ 7 a ^ considerate 



them;' l a'CmSC/ aZ 

ties were met anTthe e Services in Wt l ofr 

15th February I9I7 abandoned and by the^^^i ^ 
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conditions of tlie two groups, it was implicit that the determination of the seniority 
of the personnel should be based on identical considerations unless there was any 
specific or express provision in that regard in the order, and admittedly there was- 
none. . . ... , , 

The second was that the clarification effected on 4th January, 1950, by the- 
answer to question 15, was not in fact a “ clarification ”, but a radical departure: 
from the policy and decision contained in the order, dated lOth August, 1949 and. 
tliat the opinion there expressed could have validity as a service condition only 
when embodied in a formal order, and that in fact this kep was taken only on 7th. 
June, 1951 , when Government passed an order which has been mimbered as CPRO 
513 of 1951. This last order which was passed after the Constitution" came into- 
force was therefore impugned as violating the freedoms guaranteed by Articles 14- 
and 16 (1), In short, the contention was twofold ; (1) that the order dated •19th. 
August, 1949, was not merely not neutral but provided for equality between the- 
t^vo groups in the matter of the principle that should govern the reckoning of seniority, 
•and (2) that this equality was departed from and an unfair discrimination made- 
against the Extra Temporary Clerks only by the Government order dated 7th June, 
1951, and that tire petitioner was therefore entitled to challenge CPRO 513 of" 
1951 as unconstitutional and void for violation of Articles 14 and 16 (1). 

We consider that these contentions are without force and have to be rejected. In. 
the first place, it must be mentioned that neither in the petition nor in the rejoinder- 
affidavit filed by the petitioner was the constitutional validity of CPRO 513 of 1951 
challenged . But even if this matter of want of pleading be ignored, the- 
entire argument proceeds on the basis that the Government order dated 19th- 
August, 1949, had effected not merely an amalgamation of the two Services of the 
Temporary Clerks and Extra Temporary Clerks but that it had further positively 
laid down a rule of inter se seniority under which the entire length of service of each 
employee was to determine his seniority in the common roster. There are no- 
express words making a provision on these lines in the Government order. The 
inference, if any, has therefore to be drawn from the absence of a specific reference 
to the relative seniority of the two groups in the combined roll. Before drawing an 
inference on the line suggested by learned Counsel for the petitioner regard must be 
had to the antecedent matters which have already been stated but which we shall 
sununarise for the purpose of convenience. (1) The two Services had no common 
origin, but were recruited on different bases and originally on very different rates, 
of pay and conditions of service; though there was no doubt great similarity between 
the qualifications for recruitment and the nature of the duties performed. (2) Even 
among the members of the two parallel Services there had been great disparities in 
the rates of pay and conditions of service and these had been unified within each 
group by separate orders therefor passed in 1945 and in 1946. Besides, as a result 
of the changes effected by these two orders in the two groups, a substantial amount 
of uniformity in the conditions of the service of each group compared with the other 
had also been achieved. (3) An attempt had been made to bring into a common 
roll members of the two Services by the communication dated 14th August, 1946, 
and after a good deal of experiment, cogitation and correspondence that communica- 
tion had been witlidra-wn and the distinctness between the two Services had been 
maintained as it originally existed by the cancellation on 15th February, 1947, of 
the communication dated 14th August, 1946,. (4) Before 19th August, 1949, the 

Temporary Clerks, as we have already pointed out, held their employment as- 
against sanctioned posts, while the Extra Temporary Clerks were ad hoc employees 
recruited on a temporary basis and not against any sanctioned post — permanent 
or temporary. ■ Thus on the date of the amalgamation when the Services of the 
Extra Temporary Clerks were regularised and they were brought to a common 
• establishment the position was that whereas the Temporary Clerks along with the- 
permanent establishment were members of the ISP or.IPE, the Extra Temporary 
Clerks did not fall within this category and were made part of it only from and after . 
1st August, 1949, under the order dated 19th August, 1949. Looked at froni this, 
s c 3—29 
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point of view it would appear that whereas tlic Temporary Clerks could clam to 
have been in the same Service from even before 1st August, 1949, the Extra Tem- 
porary Clerks could claim to belong to that Service only from and after 1st August, 
1949. Of course, if the Government order had specifically fixed the basis 01 inter se 
seniority that would be anotlicr matter. But in the absence of any express pro- 
vision on that point the natural result of the previous history would obviously be that 
the Extra Temporary Clerks could claim to belong to the unified Service only from 
•and after 1st August, 1949. It is in the light of this background that one has to 
approach the intentions of tliosc who passed the order of 19th August,^ 1949. It 
therefore appears to us that in the absence of an express provision providing for a 
•common basis of seniority based on length of service of the personnel falling under 
the two groups there was no intention of providing a common rule for determining 
■seniority. On the other hand the Government order of 1949 not having made any 
•specific provision for the allocation of seniority to Extra Temporary Clerks, cal- 
culated on the basis of their service as Extra Temporary Clerks as distinct from their 
membership of the IPE the inference would be that this could date only from 1st 
August, 1949. 


The next matter to be noticed is that the ambiguity arising from the_ absence 
of any specific mention of the principles upon which the relative seniority of the 
two groups had to be determined immediately cropped up and the clarification 
•of 4th January, 1950, should in the circumstances be deemed to be a part and parcel 
■of the Government order of August, 1949. It should be remembered that the 
clarification was necessitated by questions which were immediately raised as to 
the interpretation of the order and in those circumstances we hold, without any 
hesitation, that the order of August, 1949 has to be read in the light of tlie clarifica- 
tion. Besides it appears to us that the answers thus given were implicit even in the 
■order of 1949 when one bears in mind that the Temporary Clerks were already in the 
IPE and the Extra Temporary clerks came into that Service by reason of the order. 
But anyway that matter was clarified and the clarification dated 4.th January, 1950 
has to be read as part and parcel of the order of Government dated 19th August 1949. 
If the position were thus understood it is manifest that GPRO 513 of 1951 was no 
more than a formal declaration of what Government intended in 1949 and which 
they had already explained earlier. We need only add that the petitioner in his 
petition understood the function of the clarification of 4th January, 1950, in the same 
manner as we have done, and did not, as stated already, impugn the validity of 
CPRO 513 of 1951 ; in fact, he did not refer to it at all. On the other hand, 
the challenge in this part of the petition was to an unfair and improper discrimi- 
nation alleged to have been made between industrial workers and. non-industrial 
workers of whom the petitioner was one by the clarification’of 5thjanuary, 1950 — 
a matter which was not even adverted to by learned Counsel in his arguments before 
us. In our opinion, CPRO 513 of June, 1951 did not alter or affect any rights 
which the petitioner, and along with him the Extra Temporary Clerical staff, had 
nnder the orders dated 19th August, 1949. 


We consider therefore that on the date when the Constitution came into force 
the position was that for the determination of the relative seniority between the 
Extra Temporary .Clerks and the Temporary Clerks while in the case of the former 
the date from which they should be deemed to have come into the regular establish- 
ment and the common roll was 1st August, 1949, in the case of the latter it was from 
the date when they entered service. On this basis the petitioner could obviously 
not claim, that any rights as to seniority which he possessed on the date when the 
Constitution came into force were, in any way, restricted or denied to him by the 
Impugned order of 20th April,' 1 955. It would be apparent that the order of Govern- 
ment of 20th April, 1955, now impugned is really a concession in favour of the petitio- 
ner and not any detraction from the rights that he possessed at the commencement of 
the Constitution. If the impugned order should now be vacated the result wouldf be 
that the petitioner would be relegated to'the rights that he possessed under the orders of 
Government dated 19th August, 1949, read with the clarification dated 4th January, 
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1950., ' Obviously, that is not the relief which the petitioner seeks by this petition. 
In the circumstances the allegation = that there has been an- infringement of the 
fundamental right of the petitioner to equal protection of the laws xmder Article 14 
or equality of opportunity for employment under Article 16 (1) must be held to 
have no factual basis. The fact was that the position of the petitioner was improved 
and he was given a limited amount of seniority by the impugned order as compared 
to the rights which he possessed on 26th January 1950. The impugned order, there- 
fore, far from adversely affecting the petitioner, really -confeired upon him larger, 
rights than he previously possessed. 

The petition therefore fails and is dismissed with costs. 

Special Leave Petition Lfo. 786 q/"1961. — rThe petitioner in Writ Petition No. 264 
of 1961 just now disposed of filed a petition under Article 226 of the Constitution 
before the High. Court, Punjab, on substantially the same allegations as in the peti- 
tion to this Court and praying for similar rebels. The learned Judges dismissed 
the petition in limine and thereupon the petitioner has filed the application for the 
grant of Special Leave to appeal to this Court frorti this judgment. In view of our 
decision in Writ Petition 264 of 1961, the petition for Special Leave is rejected. 

K. S. ^ • Petitions dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — -J. L. KLapur, A. K. Sarkar, K. C. Das Gupta, N. Rajagopala 
Ayyangar and j. R. Mudholkar, JJ. 

Shalig Ram ... Appellant* 

. v. 

Firm Daulatram Kundanmal ' . . Respondent. 

Civil Procedure Code {V of 1908), section 13 — Foreign Decrees — Obtaining leave to defend is submission 
to jurisdiction — Ex parte decree transferred for execution to Hyderabad State from Bombay after Civil Procedure 
Code became applicable to whole of India including former territories of Hyderabad State — Executability. 

A person who appears in obedience to the process of a/foreign Court and applies for leave to 
<lefend the suit without objecting to the jurisdiction of the Court, when he is not compelled by 
law to do so, must be held to have submitted voluntarily to the jurisdiction of such Court. There- 
fore, it cannot be said that the decree in the present case suffered from the defects which a foreign 
ex parte decree without such submission would suffer from. The order for transfer was made 
at a time when the Code of Civil Procedure (V of 1908) became applicable to the Whole of India 
including the former territories of Hyderabad State. Hence the order of transfer of the decree for 
execution to Hyderabad ' State from Bombay was valid and effective and the decree could be 
executed. 

Shaikh Alham Sahib v. Davud Sahib, I.L.R. 32 Mad. 469 : ig M.L.J.’'457, approved. 

Appeal from the Judgment and Order dated the 24th October, 1958, of the 
Bombay High Court in L.P.A. No. 50 of 1958. 

Ganpat Rai, Advocate, for Appellant. -p 

M, S. K. Sastri and M. S. Jfarasimhan, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Kapur, J. — ^This is an appeal on a certificate qf the High Court under Article 
133 (1) (c) of the Constitution against the judgment and order of the High Court 
of Bombay. The appellant was the judgment-debtor and the .decree-holder is 
the respondent. 

The decree was passed on 26th August, 1931, in Summary Suit No. 2437 of 
1930 by the High Court of Bombay against three defendants who were residents 
of Parbhani District in the former State of Hyderabad. Before the decree was 
passed the appellant had applied for leave to defend and leave was conditionally 
granted on his depositing Rs. 5,000 within four Weeks. This, he did not do and 
on his failure to do so an ex parte decree was granted for Rs. 52,032-7-0 including 
coits and future interest at'6% per annum. The appellant did not file any written 

; ;.il*Givil Appeal No. 225 of 1961. ' • 36th April, 1962. 
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st«cme«. Tl« to%r 

in, Hyderabad wM taken ;by the appellant,; 
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hiier alia, on the ground that he tod not su ^ decree was a foreign decree 
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cLrt on 29th July, ,1958,. that the appellant ■ submi ^ to ^ 
the Bombay High Court and the appeal judgment 
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appeal has been brought on the- certificate of the High Court under Article a t , 

A person who appears ihpbedience to the 
for leave to defend the suit without objecting to the jurisdiction of fire C^ 
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The appeal, in our opinion, is without merit and is -^therefore disniissei 
with costs. 


K,L.B, 


Appeal dismused.. 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) • , . ■ . 

Present J. L. Kapur, A. K. Sarkar, K. G, Das Gupta, N. Rajagopala 
A-tvangar and J. R, Mudholkar, JJ. ... 

Firm Hansraj Nathnram • •• Appellant* 


• V. 


Respondent. 


Firm Lalji Raja & Sons 

Civil Procedure Code (F of 1908), sections 38, 39, 40. 42 and 43— d/>/)hco 6 i 7 i(^‘‘ CoiirJ 
of— Transfer of decree from -tfie Court at Sankara- tolhe-Courl at Moreno— Legahly-^Wtielher the- decree 
sought to be executed was a foreign decree. ■ r, ' jit.'. 

At the relevant time (in 1949 and 1950) in.sections 40. and 42 of -the Civil Prpeedu^.. Code 
(V of 1008) the word “Court” necessarily meant a Court to whip!) .the Code appliea .(t.e.) a uourt m- 
what was British India. The Court at Morena hot being such a Court the dccye could; not be 
transferred to it under the Code and, sections 38 and 39 of tlie .Code -..were.-inapplicable to justify 
such a transfer. t ,, . ' ' ! 

In the instant case the decree was not transferred to a Court which ,at the pme of the transfer 
was governed by the Code and therefore the transfer was ineffective for the purpose of eirecution 
and section 43 of the Code was inapplicable before Act. II of 1951 to the State of-Madhya Bharah 

Manavala Goundan v. Kumarappa Reddy, I.L.R. 30 Mad. 326 ; 17 M.L.J. 313, .distinguished. , 

Appeal from the . Judgment ^ and .Order dated .the 15th November, 1954, of 
the former Madhya Bharat High Court. at Gwalior, in C.F;A. No, 9 of 1951. 

Ganpaf Eat, Advocate, for Appellant. , : 

JF. S. Bindra, Senior Advocate {D. D. Sharma, Advocate, with him), for 
Respondent. V , ' ... 


.. ..... u- -I.L.B.. 32-Mad. 469 : 19 M.L.J. 457. 

♦Civil Appeal No. 173 of 1956. 


30th April, 1962 
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The Judgment of the Court was delivered by ' , - ' • ■ 

; Kapur, J. — ^This is an appeal against the judgment and order of the High 

. -Court of Madhya Bharat at Gwalior on a certificate of that .Court. under Article 
, 133- (1) (c) and like Civil Appeal No. 24.of 1960, raised, the question of the applica- 

, Taility of the Indian Code of Civil Procedure' and the question whether tlie decree 
.sought to be executed was a decree of a foreign Court or not. It is a reverse case 
in the sense that the decree sought to be' executed was passed by a . Court in West 
-Bengal — a province of what was British India. In this appeal the -appellant , is 
the judgment-debtor and .the decree-holder is the respondent. 

' On ' 3rd December, 1949, a decree was passed in favour of the respondent by 
.die Subordinate Judge, Bankura, in West Bengal and a certificate of transfer -was 
•applied for on 27th July,. 1950, granted on 8th Au^st, 1950, and was transferred 
■for execution oni28th August, 1950, . On 25th September, 1950, the decree-holder took' 
out execution in the Court of the Additional District Judge, Morena, in what- was 
■Gwalior State and subsequently became a part of the United State named Madhya 
Bharat and after the Constitution tlie Part B State of Madliya Bharat. On the 
judgment-debtor’s objection the application for execution was dismissed on [ 29th 
Decerhber, 1950, but the appeal against that order was allowed by the High Court on 
15th November, 1954. . ' 

It is unnecessary to set out the various sections of the Indian Code of Civil 
Procedure or to trace the various steps by which sections 43 and 44 were amended 
in that Code ; that we have done in C.A. No. 24 of 1960 decided to-day. It was 
■contended before us by the judgment-debtor that the Court had no power to transfer 
ithe decree under section 38 to the Court in Morena. On the date when the decree 
-was transferred the Courts in Madhya Bharat were governed by tlie Indian Code of 
Civil Procedure as adapted by the Madhya Bliarat Adaptation Order of 1948 but 
the power of transfer by the Court at Bankura was governed oy sections 38 and 39 
of the Indian Code of Civil Procedure. Under tliat Code, the Court to which the 
■decree could be transferred was one established in what was British India because 
the Code extended to the territories of what was British India and it was not till 
the coming into force of Act II of 1951 on 1st April, 1951, that the Indian Code 
was applied to the “ Territories of India ” which comprised Parts A, B and C 
States. 

It was contended by Mr. N. S. Bindra, Coimsel for the respondent that under 
sections 38 and 39 of the Indian Code of Civil Procedure a decree could be sent 
for execution to any Court, the expression “ Court ” being understood as a place 
-where justice was administered and for this reliance was placed on Manavala 
■Goundan v. Kumarappa Reddy'^, where the word “ Court ’’ in section 622 of the old 
Civil Procedure Code was defined as a place where justice is judicially administered ; 
but that was in a case where it had to be determined whether a District Registrar 
was a Court for the purpose of Civil Procedure Code. The definition as given in 
that case is not of any help in determining the question now .before us because 
what we have to see is whether the Court at Morena even though it administered 
justice judicially was covered by tlie word “ Court ” in section 38 or not. As we 
have said above “ Court” in the section means a Court to which the Indian Code 
of Civil Procedure applies and not any Court. Similarly at the relevant time in 
•sections 40 and 42 of the Indian Code of Civil Procedure “ Court” necessarily 
meant a Court to which Indian Civil Procedure Code applied i.e., a Court in what 
■was British India. The Court at Morena not being such a Court the decree could 
not be transferred to it under the Indian Code of Civil Procedure and sections 38 
and 39 were inapplicable to justify such a transfer. 

The decree, it was then argued, was executable under section 43 of the Indian 
■Civil Procedure’ Code as amended by the Adaptation of Laws Order of 5th June, 
1950, which had retrospective effect as from 26tli January, 1950. After the amend- 
ment that section reads : 

‘Z- ” 7 ": I. I.L.R. 30 Mad. 326 : 17 M.L.J. 313- - 
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“Seclion 43 Any decide passed — . ' , ' - ' 

(0) bv a Civil Court in Part B State, or . 

( 6 ) •••••■ '• ; 

M ' ' . 

mav if it connot be executed within the jurisdiction of the Court by which it was passed, be 
executed in manlier herein provided within the jurisdiction of any Court m the State. 

The argument was tliat in the present case. the expression “in. a Part B State.” 
should be read as if the expression was “ in a Part A State This again is not 
permissible for us. Section 43 has to. be interpreted as it is and a Court cannot 
read it as if its language was different from what it actually is. It is not permissible 
for this Court to amend the law as suggested. Besides the Indian Civil Procedure 
Code was not extended to Madhya Bharat till 1st, April 1951, by Act II of 1951. 
The decrees of foreign Courts were, under, the . Gwalior Code of which Moreha 
was a part, not executable imder section 233 which required a suit to be brought 
on the basip of foreign decrees nor under the Madhya Bharat Code of Civil Proce- 
dure. The decree therefore could not be executed in Morena under section 43 
of the Indian Code of Civil Procedure. 

It was next argued that the appellant firm was not a foreigner because it did- 
not fall under the Foreigner’s Act (XXXI of 1946) and reference was mad eto- 
section 2 (a) (iii) which was amended by Act XXXATII of 1947 on 15th December, 
1947 ; but this Act is not relevant for the purpose of finding out whether tlie decree 
was a foreign decree or not because the execution of decrees is governed by the 
provisions of tlie Code of Civil Procedure and not by tlie Foreigners Act'. Under 
the former a decree can be executed by a Court which passed the decree or to which 
it was transferred for execution and the decree which could be transferred, has 
to be a decree passed \mder the Code and tlie Court to which it could be transferred 
has to be a Court which tvas governed by the Indian Code of Civil Procedure. 
But in the prsent case it was not transferred to a Court which at tlie time of the- 
transfer was governed by the Indian Code of Civil Procedure and therefore the 
transfer was ineffective for the purpose of execution and as ive have said above, 
section 43 of the Indian Code was inapplicable before Act II of 1951 to the State ‘ 
of Madhya Bharat. It is not necessary to go into the other questions raised if the' 
above two questions are decided against the respondent. 

We therefore allow this appeal, set aside the judgment and order of the High 
Court and restore that of the executing Court. The appellant wiU have its costs 
in this Court. 

K.L.B. , Appeal allowed, 

THE SUPREME COURT OF INDIA. : 

(Civil Appellate Jurisdiction.) , 

Present B. P. SmHA, Chief Justice, P, B. GAjENbRAGADKAR, K.'N. Wanchoo, 
H. RAjAtioPALA Ayyangar AND T, L.. Venkatarajia Aiyar, JJ. 

The Collector of Customs, Calcutta .. Appellant* 

V. ■ 

The East India Commercial Co., Ltd., Calcutta and Others v. . Respondents 

Conslitution of India {19^0), Article 226 — High Court if an issue a writ against theCollector of Customs^ 
inspite of the fact that his order imposing penally under Sea Customs Act {VIII of 1878) was taken in appeal to the 
Central Board of Revenue against which ihe High Court could not issue a writ and the appeal had been dismisseed. 

On principle, when once an order of an original authtorily is taken in appeal' to the appellate 
authority which is located beyond the territorial jurisdiction of the High Court, it is the order' 
of the latter authority which is the operative order after the appeal is disposed of ; and as the High 
Court cannot issue'a svrit againstthe appellate authority for want of territorial jurisdiction itwould 
not be open to it to issue a writ to the original authority which may be within its temtorial jurisdiction 
once the appeal is disposed of, though it may be that the appellate authority has merely confirmed 
the order of the original authority and dismissed the appeal. The decree of the lower Court merges- 
in the decree of the appellate Court whatsoever its decision— whether of reversal or modification or 
mere confirmation. 

Thus, in the inst^t case, since no. -writ could be issued to the appellate authority the Central' 
Board of Revenue (bemg outside the territorial jurisdiction it would not be open to the 
High Court to issue a wit to the original authority (the Collector of Customs) whb- 
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is within its jurisdiction and passed orders of confiscation and, imposed fines under the Sea- 
Customs Act. 

A. Thangal Kunju Miisdiar v. M. Venkiiachalam Potti, (1956) S.G.J. 323 : (1955) 2 S.G.R. ii 96 
and Commissioner of Income-tax v. Messrs. Amritel Bhoglal & Company, (1958) S.G.T. 1007 : 
a M.L.J. (S.G.) 174 : (^ 958 ) a An.W.R. (S.G.) 174: (1959) S.G.R. 713, followed. 

Appeal from the Judgment and Order, dated the 21st July, 1959, of the: 
Special Bench of the Calcutta High Court in Matter No. 76 of 1952. 

D. R. Prem Senior Advocate {R. HI Dhsbar with him) , for Appellant and 
Respndents Nos. 2 and 3. 

5'. T. Desai, Senior Advocate (B. P. Maheshwari, Advocate, with him), for 
Respondent No. 1. 

The Judgment of the Court was delivered by 

Wanchoo, J. — This is an appeal on a certificate granted by the Calcutta High 
Court. The brief facts necessary for present purposes are these. The respondent 
had imported 2,000 drums of mineral oil. Out of this quantity, the appellant, the 
Collector of Customs, Calcutta, confiscated 50 drums by order dated 20th Septem- 
ber, 1950. He also imposed a personal penalty of Rs. 61,000 on the respondent 
under the Sea Customs Act, No. VIII of 1878 (hereinafter referred to as the Act). 
The respondent appealed to the Central Board of Revenue imder section 188 of the 
Act, and his appeal was dismissed in April, 1952. Thereupon the respondent 
filed a petition under Article 226 of the Constitution in the High Court. We are in 
the present appeal not concerned with the merits of the case put forward by the 
respondent, for the matter has not yet been heard on the merits. When the peti- 
tion came up before a learned Single Judge a question was raised as to the jurisdic- 
tion of the High Court to hear the petition in view of the decision of this Court 
in Election Commission, India v. Saka Venkata Subba Rao^. As the learned Single Judge 
considered the point important, he referred the matter to a larger Bench; and 
eventually the question was considered by_a Full Bench of the High Court. The 
Full Bench addressed itself two questions in that connection, namely, (i) whether 
any writ could issue against the Central Board of Revenue which was a party to 
the writ petition and which was permanently located outside the jurisdiction of the 
High Court, and (ii) whether if no writ could issue against the Central Board of 
Revenue any writ could be issued against the appellant, which was the original 
authority to pass the order imder challenge, when the appellate authority (namely, 
the Central Board of Revenue) had merely dismissed the appeal. 

The Full Bench held on Ae first question that the High Court had no jurisdic- 
tion to issue a writ against the Central Board of Revenue in view of the decision 
in the case of Saka Venkata Subba Rao^, On the second question, it held that as 
the Central Board of Revenue had merely dismissed the appeal against the order 
of the Collector of Customs, Calcutta, the really operative order was the order of 
the appellant, which was located within the jurisdiction of the High Court, and 
therefore it had jurisdiction to pass an order against the Collector of Customs in 
spite of the fact that that order had been taken in appeal (which was dismissed) 
to the Central Board of Revenue to which no writ could be issued. The Full 
Bench further directed that the petition would be placed before the learned Single 
Judge for disposal in the light of its decision on the question of jurisdiction. There- 
upon there was an application for a certificate to appeal to this Court, which was 
granted ; and that is how the matter has come up before us. 

The only question which falls for decision before us is the second question 
debated in the High Court, namely, whether the High Court would have jurisdic- 
tion to issue a writ against the Collector of Customs, Calcutta, in spite of the fact 
that his order was taken in appeal to the Central Board of Revenue against which 
the High Court could not issue a writ and the appeal had been dismissed. There 
seems to have been a difference of opinion amongst the High Courts in this matter. 
The Rajasthan High Court in Barkatali v. Custodian-General of Evacuee Property^, 
held that where the original authority passing the order was within the jurisdiction 
of’ the High Court but the appellate authority was not within such jurisdiction, 

■n (1953) S.G.J. 293 : (1953) I M.L.J. 702 : 
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■ithe High Court would still have jurisdiction Co issue a writ to the original authority, 
■where the appellate authority had merely dismissed the appeal, and the order of 
the original authority. stood confirmed without any modification whatsoever.' On 
■the other hand, tire PEPSU High Court mjoginder Singh Waryam Singh. v. Director, 
Rural Rehabilitation, Pepsu, Patiala^, the Nagpur High Court in Burhanpur -National 
Textile Workers Union V. Labour Appellate Tribunal of India at Bombay'^, and the Allaha- 
bad High Court in Azmat Ullah v. Custodian,- Evacuee' Properly^, held otherwise, 
■.taking die view that even where the appeal was merely dismissed, the order of the 
original authority merged in the order of- the appellate authority, and if the appel- 
late authority was beyond the territorial jurisdiction of the High Court, no wit 
could issue even to the original authority. It niay'bc mentioned that the Rajasthan 
High Court had occasion to reconsider the matter after the decision of this Court 
in A. Thangal Kunju Musaliar v. M. Venkitachaiam PoilU, and held that in view of 
that decision, its earlier decision in BarkaialVs Case^, was no longer good law. The 
High Court has however not noticed this later decision of the Rajasdian High 
■Court to which the learned Chief Justice who was party to the earlier Rajasthan 
■ case was also a party. The main reason which impelled the High Courts, which 
held otherwise, was that the order of the original authority got merged in die 
■order of the appellate authority when the appeal was disposed of and therefore 
’if the High Court had no territorial jurisdiction to issue a writ against the appellate 
authority it could not issue a writ against the original authority, even though the 
appellate authority had merely dismissed the appeal without any modification 
of the order passed by the original authority. 

The question therefore turns on whether the order of the original authority 
becomes merged in the order of the appellate authority even where die appellate 
authority merely dismisses the appeal without any modification of the order of the 
•original authority. It is obvious that when an appeal is made, the appellate autho- 
rity can do one of three things, namely, (i) it may reverse the order under appeal, 
(ii) it may modify that order, and (iii) it may merely dismiss the appeal and thus 
■confirm the order without any modification. It is not disputed that in the first 
two cases where the order of the original authority is cither reversed or modified 
it is the order of the appellate authority which is the operative order and if the 
High Court has no jurisdiction to issue a ■writ to the appellate authority it cannot 
issue a writ to the original authority. The question therefore is whether there is any 
difference between these two cases and the third case where tlie appellate autliority 

• dismisses the appeal and thus confirms the order of the original authority. • It seems 
to us that on principle it is difficult to draw a distinction between the first two kinds 

• of orders passed by tlie appellate authority and the third kind of order passed by 
■'it. In all these three cases after the appellate authority has disposed of the appeal, 

the operative order is the order of the appellate authority whether it has reversed 
the orginal order or modified it or confirmed it. In law, the appellate order of 
confirmation is quite as efficacious as an operative order as an appellate order of 
reversal or modification. Therefore, if the appellate authority is beyond the 
territorial jurisdiction of the High Court it seems difficult to hold even in a case 
where the appellate authority has confirmed the order of the original authority that 
the High Court can issue a writ to the original authority which may even have the 
■ effect of setting aside the order of the original authority when it cannot issue a writ 
to the appellate authority which has confirmed the order of the original authority. 
In effect, by issuing a writ to the original authority setting aside its order, the High 
Co-art would be interfering with the order of the appellate authority which had 
confirmed the order of the original authority even though it has no territorial 
jurisdiction to issue any writ to the appellate authority. We therefore feel that 
on principle when once an order of an original authority is taken in appeal to the 
appellate authority which is located beyond the territorial jurisdiction of the High 
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J tGourt, it is the order of the latter authority which is the operative order after the 
; .appeal is disposed of ; and as the High Court cannot issue a writ ' against the 
' appellate authority for want of territori^ jurisdiction it would not be open to it to 
' issue a writ to the original authority- which may be within its territorial jurisdiction 
' once the appeal is disposed of, though it may be that the appellate authority has 
merely confirmed the order of tlie original authority and dismissed the appeal. 

It is this principle, viz., that tire appellate order is the operative order after 
the appeal is disposed of, which is in our opinion the basis of the rule tlrat the decree 
of the lower Court merges in the decree of the appellate Court, and on the same 
principle it would not be incorrect to say tlrat the order of the original autlrority is 
merged iir the order of the appellate authority rvhatsoever its decision — whedrer of 
reversal or modification or mere confirmation. This matter has been considered 
"by this Court on a number of occasions after the decision in Saka Venkata Subba Rad's 
case^. In A; Thangal Kunju Musaliar's case-, though the point was not directly in 
issue in that case, the Court had occasion to consider the matter {see page 1243) 
nnd it approved of the decisions of the PEPSU, Nagpur and Allahabad High Courts 
'(referred to above). Then in Commissioner of Income-tax v. Messrs. Amritlal-Bhagilal 
& Company^, a similar question arose as to Ae merging of an order of the Income- 
tax Officer into the order of the Appellate Assistant Commissioner passed in appeal 
in connection with the powers of the Commissioner of Income-tax in revision. 
Though in that case the order of registration by the Income-tax Officer was held not 
to have merged in the order of the Assistant Commissioner on appeal in view of die 
special provisions of the Income-tax Act, this Court observed as follows in that 
'connection at page 720 ; — 

“ There can be no doubt that, if an appeal is provided^ against an order passed by a tribunal, 
■the decision of the^ appellate authority is the openitivc decision in law. If the appellate autliority 
modifies or reverse the decision of the tribunal, it is obvious that it is the appellate decision that is 
•effective and .can be enforced. In law the position would be just the same even if the appellate de- 
•cision merely confirms the decision of the tribunal. As a result of the confirmation or affirmance of 
the decision of the tribunal by the appellate authority the original decision merges in the appellate 
•decision and it is the appellate decision alone which subsists and is operative and capable of enforce- 
ment.” 

The matter was considered again by this Court in Madan Copal Rungta v. 
Secretary to (he Government of Orissa^, in cormection with an order of the Central 
iGovernment in revision under the Mineral Concession Rules, 1949, framed under 
the Min^ and Mineralas (Regulation and Development) Act (No. LVIII of 1948), 
-and it w^ held that when the Central Government rejected the review petition 
lagainst the order of the State Government under the Mineral Concession Rules 
.iit was in effect rejecting the application of the appellant of that case for grant of 
■the mining lease to him. The question of the merger of tire original order with 
'the appellate order was also considered in that case, though it was pointed out in 
•view of rule 60 of the Mineral Concession Rules that it is the Central Government’s 
•order in review which is the effective and final order. Learned counsel for the 
■respondent sought to distinguish Madan Gopal Raungta's case^, on the ground that 
it was based mainly on an interpretation or rule 60 of the Mineral Concession) 
“Rules, 1949, though he did not pursue this further when section 188 of the Sea 
-Customs Act was pointed out to him. 

The maiin reliance however of the respondent both in the High Court and be- 
•3bre us is on the decision in the State of Uttar Pradesh v. Mohammed Nooh^. That was 
ia. case where a public servant was dismissed on 20th April, 1948, before the Consti- 
tution had come into force. His appeal from the order of dismissal was dismissed 
in May, 1949 which was also before the Constitution came into force. His revision 
.-against the order in appeal was dismissed on 22nd April, 1950, when the Consti- 
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tution .had corac into force, and the ' question that arose in ths^^ case wm v^ethcr, 
tire dismissed public servant could take advantage of the provisions of tlie Consti- 
tution because the revisional order had been passed after the Constitution came into- 
force. In that case, this Court certainly held tliat tlie order of dismissal passed on , 
20th April, 1948, could not be said to have merged in the orders in appeal and in 
revision. It "was pointed out that the order of dismissal was operative of its own 
strength as from 20th April, 1948, and the public servant stood dismissed as from 
that date and tlierefore it was a case of dismissal before the Constitution came into 
force and the public servant could not take advantage of the provisions of the Consti- 
tution in view of tlie fact that his dismissal had taken place before the Constitution 
had come into force. As was pointed out in Madan Gopal Rmgta’s case Mohammad 
Jsfooh’s case^, was a special case, which stands on its own facts. The question there 
was whether a writ under Article 226 could be issued in respect of a dismissal 
which was effective from 1948. The relief that was being sought was against an 
order of dismissal which came into existence before the Constitution came into force, 
and remained effective all along even after the dismissal of the appeal and the revision 
from that order. It w'as in those special circumstances that this Court held that die 
dismissal had taken place in 1948 and it could not be the subject-matter of considera- 
tion under Article 226 of tlie Constitution, for diat would be giving retrospective 
effect to die Article. The argument based on the principle of merger was repelled 
by this Court in that case on two grounds, namely, (i) that the principle of merger 
applicable to decrees of Courts would not be applicable to departmental tribunals, 
and (ii) diat the original order would be operative on its own strength and did not 
gain greater efficacy by the subsequent order of dismissal of the appeal or revision.. 
In effect, this means that even if the principle of merger were applicable to an order 
of dismissal like the one in Mohammad Moh’s case^, the fact would still remain that 
the dismissal was before the Constitution came into force and therefore the person 
dismissed could not take advantage of the provisions of the Constitution, so far as 
that dismissal was concerned. That case was not concerned with the territorial 
jurisdiction of the High Court where die original authority is within such territorial 
jurisdiction while the appellate authority; is not and must therefore be confined ta 
the special facts with which it was dealing. We have therefore no hesitation in 
holding consistently with the view taken by tiiis Court in Musaliar’s case^, as well 
as in Messrs. Amrital BhagilaVs case‘s that the order of the original authority must be 
held to have merged in the order of the appellate authority in a case like the present 
and it is only the order of the appellate authority which is operative after the appeal 
is disposed of. Therefore, if the appellate authority is beyorid the territorial’ 
jurisdiction of the High Court it would not be open to it to issue a writ to the original- 
authority which is within its jurisdiction so long as it cannot issue a writ to the 
appellate authority. It is not in dispute in this case that no writ could be issued! 
to the appellate authority and in the' .circumstances the High Court could issue no: 
writ even to the original authority. / Wd therefore dllow'that the appeal, set aside 
the order of the High Court and dismiss the writ petition with costs. 

K.L.B. ■ - , ! - - Appeal’ allowed^. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — ^B. P. Sinha, Chief Juj/ice, P.B. Gajendragadkar, K. N. Wan- 
CHOO, N. Rajagopala Ayyangar and T. L. Venkatarama Aiyar, JJ. 

The Collector of Customs, Madras . ^ Appellant* 

V. 

K. GangaSetty ... Respondent. 

Sea Customs Act (VIII of 1878), section 19 read with section 3 (2) of the Imports and Exports Control Act 
(XVIII of 1947), — Contraaention under and imposition of fine — Import Trade Control Circular current for the 
period July to December, 1952, Items 32 and 42 — Import of whole grain“ feed-oats ” without a licence for 
the import — Whether a special licence was necessary under Item 32 — Whether the decision of Customs Authoritiy 
as regards Import Trade Circular open to Judicial Review. 

If there were Uvo constructions which an entry in the Import Trade Control circular could 
reasonably bear, and one of them which is in favour of Revenue was adopted, the Court has no jurisdic- 
tion to interfere merlly because the other interpretation favourable to the subject appeals to the Court 
as the better one to adopt. Therefore in the instant case, the decision of Customs Authorities holding^ 
that the oats imported fell within Item 32 of the Import Trade Circular could not be said to be a view 
which on no reasonable interpretation could be entertained. 

The mere fact that a grain is capable of being used as hoise or other cattle feed does not make 
it ‘fodder ’ excluding it from the category of grain to which it admittedly belongs. Thus, the decision 
of the Assistant Collector and of the Collector on appeal holding the oats imported by the respondent 
to be grain cannot he characterised as perverse or mala fide’. The High , Court erred in interfering 
with the order of the appellant. 

Appeal from the Judgment and Order dated the 6th April, 1956, of the Madras 
High Court in O.S. A. No. 147 of 1953.t 

H. JV. Sanyal, Additional Solicitor-General of India (Dr. V. D. Mahajan and 
P. D. Menon, Advocates, with him), for Appellant. 

R. Ganapalhy Iyer, M.S.K. Saslri and M.S. Narasimkan, Advocates, for Respon- 
dent. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J . — The point involved in this appeal which comes before 
us on a certificate of fitness under Ardcle ,133 (i) (c) granted by the High Court of 
Madras is a very short one and relates to the nature and extent of the jurisdiction 
possessed by the High Court in considering the validity of an order of the Customs 
Authorities interpreting the. provisions of the entries in the Tariff Schedule as 
regards the imposition of duties. , . 

The respondent imported from Australia a quantity of oats which was 
described in the iiident, contract, and shipping documents as “ standard feed-oats ” 
The commodity imported consisted of oats in whole grain. The question raised 
related to the proper classification of the goods imported under the Import Trade 
Control Schedules current during the period July to December, 1952, when the 
consigmnent reached India. The controversy centered round the point whether 
the “ feed-oats ” fell within Item 42 or 'within Item 32 of the Circular. Item 42 
ran : ' 

“Fodder, bran and pollards — G.O.L. Soft” . . i; _ . 

i.e., this item was covered by an open general licence and so no special import licence 
was necessary for the . import of these goods from a soft, cuirency area, while as 
regards Item 32 the entry r^ : 

“ Grain, not othenvise specified, including broken grain but excluding flour 

(a) oats 

(b) others ■ ■ ■ '—Ports Nil A.U. 


*Civil Appeal No. 588 of 1960. 19th April, 1962. 

t (i 956 ) 2 M.L.J. 315. 
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which meant that a licence was necessary for tlie importation of the goods , 
soecified in it which would be granted by the Joint Chief Controller of Imports 
and Exports at Calcutta and Bombay, if tliey were the ports of entry, and by the 
Deputy Chief Controller of Imports and Exports, Madras, if they were to be 
imported through Madras ; “nil” that no quotas were specified limiting the 
jquantity to be impprted and that actual users (A.U.) .could apply for the licence. 


The respondent who carried on business in foodcr under the name and style 
of Balakrishna Flour Mills placed an order with an Australian firm for the supply 
of whole grain “ feed-oats ” without obtaining any licence for the import. The 
goods arrived in Madras on 1st August, 1952, and when the respondent attempted 
to clear the goods ,the Customs Autlioritics insisted on the. production of a licence 
before he would be permitted to do so. The Assistant Collector held that the goods 
imported fell within Item 32 and as admittedly the respondent held no licence from 
the Deputy Chief Controller of Imports and Exports, Madras, covering the import, 
there had been a contravention of section 19 of the Sea Customs Act read with sec- 
tion 3(2) of the Import and Export Control Act, 1947, and so proceeded to deal 
with the violation under section 167 (8) of the Sea Customs Act. He directed the 
confiscation of the goods and imposed a fine of Rs. 5,000 in lieu of confiscation, if 
the respondent desired to clear the goods. An appeal filed to the Collector of 
Customs was rejected and thereafter the respondent moved the High Court for the 
issue of a writ of mandamus under section 45 of the Specific Relief Act. 


In his affidavit in support of the application the respondent besides conten- 
•dirig that oats in full-grain fell within the head ‘ fodder ’ under Item 42, set out 
earlier, because (1) he had imported them for being made available solely for feeding 
race-horses at Bangalore, (2) that in South India oats was not used as human food 
hut only as feed for horses, and (3) that in any event, he had been misled by an 
answer that he received from the Deputy Chief Controller of Imports, Madras, 
of whom he had made an enquiry as to whether feed-oats could be imported imder 
an open general licence under Serial No. 42 and had received an affirmative answer 
The learned Single Judge who heard the application dismissed it on the ground 
that the order of the Customs Authorities classifying uncrushed feed-oats as grain 
and not as fodder could not be said to be either perverse or mala fide and that con- 
sequentiy the Court could not interfere with the decision of the authorities. An 
appeal was preferred therefrom to a Division Bench and the learned Judges allowed 
the appeal and issued a direction prohibiting the Collector and his subordinates 
from collecting or taking steps to recover the fines and penalties imposed on the res- 
pondent. It is the correctness of this order of the Division Bench that is challenged 
in this appeal. 

Shortly stated the ground on which the learned Judges allowed the respondent’s 
appeal were : (1) that the decision of the Customs Authorities as regards the entry 
of the Tariff classification within which an imported commodity fell was not final 
hut was open to judicial review and had ultimately to be decided by the Courts 
(2)in the case before the Court, Entry 32 reading “ grain ” had, in the absence of, 
any specific entry regarding oats to be read as excluding all grains which would be 
“fodder” i.e., which were usually used as cattle or animal feed, and that as the 
respondent had imported the oats for use as horse-feed the proper item within 
which the goods imported fell was Item 42 — “Fodder, etc.” 


In arriving at this conclusion the learned Judges referred to the answer of the 
Deputy Chief Controller to the query by the respondent to which we have adverted 
earlier, as a circumstance indicative of the doubts ehtertained by the departmental 
authorities themselves on this matter. 


. Withverygreatrespect to the learned Judges we are unabid to agree with them 
both as regards the function and jurisdiction of the Court in matters of this tvne 
as well as in their actual construction of the relevant entries in the Import Trade’ 
Circular. As regards the limits of the jurisdiction of the Court it is sufficient to 
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^ refer to the decision in Venkatesioaran v. WadhwaniA That was a case where a party 
moved the High Court under Article 226 of the Constitution, and not as here under 
* section 45 of the Specific Relief Act under which the power of the Court to interfere 
^ is certainly narrower and not wider. This Court proceeded on the basis tliat it is 
primarily for the Import Control Authorities to determine the head or entry , under 
which any particular commodity fell ; but that if in doing so, these authorities 
adopted a construction which no reasonable person could adopt i.e., if the construcr 
^ tion was perverse then it was a case in which the Court was competent to interfere. 

In other words, if there were two constructions which an entry could reasonably bear, 

^ and one of them which was in favour of Revenue was adopted, the Court has no 
; jurisdiction to interfere merely because the other interpretation favourable to the 
■ subject appeals to the Court as tlie better one to adopt. 

In the present case it could not be contended that uncrushed oats did not answer 
the description of “grain” and therefore the decision of the Customs Authorities 
I holding that the oats imported fell within Item 32 could not be said to be a view 
which on no reasonable interpretation could be entertained. In other words, the 
conclusion or decision of the Customs Authorities was rationally supportable.- We 
consider that even if there was no specific reference to “ oats ” in Entry 32, any 
particular species of grain cannot be excluded merely because it is capable of being 
used as cattle or horse feed. The word “ fodder ” is defined in the Oxford Dictionary 
as “ dried food, hay, straw, etc., for stall feeding cattle.” Without resorting to 
Johnson’s famous definition of “ oats ” in his Dictionary, it is sufficient 
to point out that oats, though they may serve as food for horses is, also used 
as human food : in other words it is not by its nature or characteristic capable 
of serving solely as food for animals and incapable of use in the human dietary. 
For instance, all coarse grains — like Hagi and Khamhu — serve as food for 
man as well as for cattle. The mere fact therefore that a grain in capable of being 
used as horse or other cattle feed does not make it “ fodder ” excluding it from the 
category of grain to which it admittedly belongs. The decision of the Assistant 
Collector on appeal holding the oats imported by the respondent to be grain 
cannot therefore be characterised as perverse or mala fide and in the circumstances 
we consider that the learned Judges of the High Court erred in interfering with 
the order of the appellant. 

In this particular case however, the matter is placed beyond the pale of con- 
troversy by the specific reference to “ oats” in Entry 32 where “ grain ” is classified 
into two categories “ oats ” and “ other ” grains. It is apparent that unfortunately 
the attention of the learned Judges was not drawm to the entry in full, because, in 
the course of the judgment they point out that the construction of Entry 42 would 
be different if there had been a specific reference to oats in Entry 32. 

Learned counsel for the respondent laid some stress on the respondent having 
been misled by the answer of the Deputy Chief Controller of Exports to a query as 
regards hte scope of Entry 42. The answer which was stated to have misled was in 
these terms : 

■■ “ Feed oats classifiable under serial 42 of Part IV can be imported under Open General Licence 
No. XXIII.”— 

an answer by no means a model of clarity. This letter is dated 14th September, 
1951, and it is the case of the respondent that he placed an order for the import 
of “ feed-oats ” because he was led to believe that for its import no licence was 
necessary. The contract for tlie purchase of the goods for import was^ entered into 
in the beginning of June, 1952, but before that date the Deputy Chief Controller 
wrote a further letter to the respondent on 1st January, 1952, clarifying the answer 
he gave in his earlier letter, and pointing out that whereas if the oats were in whme- 
grain it would fall within Item 32, but if if the same was crushed, it woidd be fodder 
within Item 42. The respondent however, denied having received th^ IrttCT and 
there is no specific finding on this point by the learned Judges of the High Court. 

1. (1962) 1 S.C.J. 170 : (1962) 1 M.L.J. (S.C.) S.G. 1056. 

83 : (1962) 1 An.W.R. (S.G.) 83 ; A.I.R. 1961 
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We do not propose to record, any .finding either. We are. drawing attention to this 
matter merely for pointing out that it is a matter which the authorities could properly 
take into account in modifying ,if they consider ' that the respondent has- really 
been, misled,. the quantum of penalty imposed on the respondent. 

The appeal is accordingly allowed and the order of the Division Bench of the 
High Court set aside. The application filed by the respondent under section 45 
of the Specific Relief Act will stand dismissed. In the circumstances of the case 
we direct that the parties bear their own costs in this Court. 

K.L.B. Appeal allowed 


THE SUPREME COURT OF INDIA. 

I (Civil Appellate Jurisdiction.) 

Present : — A. K. Sarkar; K. Subba Rao and J. R. Mudholkar, JJ. 

The Workmen of Western India Match Co., Ltd. . • Appellants* 

Z)., . 

The Western India .Match Co., Ltd., . . Respondent. 

Industrial Dispute — Dearness allowance — Employees (elelricol section) in factory — If can claim at the same 
rates as in . sales, section and complain of discrimination — Discretion of Tribunal in not awarding uniform 
dearness allowance — Not a ground far interference under Article 136 of the Constitution of India, (igSo). 

There is no identity in the work of the clerical staff in the factory and those in the sales ofSces* 
.Therefore it would be open to the employer to place different values on them. The same thing could 
be said of the subordinate staff. If under these circumstances the employer agreed to adopt a different 
mode of computetion of dearness allowance in respect of the employees in the sales office from the 
offered by it to the employees in the factory it cannot be said that the employer was making_ invidious 
distinction. The sales office being a mercantile office the employer had to fall in line with other 
similar establishments and pay to the employees in the sales office the .same dearness allowance m 
other mercantile firms were paying to their employees. In the circumstances the factory employe® 
•cannot as of right demand that the benefit of the rates fixed by the Bengal Chamber of Commerce be 
. also given to them though those rates were not intended to be applied to them. The circumstance 
that the factory employees and also the sales office employees were living within the limits of the 
Corporation of Calcutta though relevant is not itself sufficient to justify payment to them of the 
same rate of dearness allowances as the offices employes. 

Even assuming that an Industrial Tribunal has exercised its discretion wrongly in not warding 
uniform dearness, allowance to all the employees of the same employer but who arclworking^in different 
establishments that is no ground for interference under Article 136 of the Constitution of India, 

There is no valid reason for compelling employers to offer uniform terms of employment to 
their employees working in different establishments because various considerations must enter into 
the question such as^ the value of their work to the employer, the employer’s ability to pay, the cost of 
living, the availability of persons for doing the particular kind of work and so on. 

Appeal by Special Leave from the Award dated the 16th September, 1958, of 
the Fourth Industrial Tribunal, West Bengal, in Cases Nos. VIII-107 of 1958 and 
VIII. II of 1958. 

ff.C. Chatlerjee, Senior Advocate (.4. JV , Sinha and Dipak Datla Ckoudhri, Advocates, ' 
with him,) for Appellants. 

C. K. Daphtary, Solicitor-General of India and B. Sen, Senior Advocate (B. N. 
Ghosh, Advocate, with them), for Respondent. 

The Judgment of the Court was delivered by 

Mudholkar, J. — ^This is an appeal by Special Leave against an award made by 
the Court of Industrial Tribunal, West Bengal, Calcutta. 

The relevant facts are these : The Western India Match, Co., (respondent) 
has got a factory with an office attached thereto in Alambazar, which is a suburb 
of Calcutta. It has also got a sales office at Calcutta which is situate in the com- 
mercial area. Certain disputes aresd” between the factory employees and the res- 
pondent, pursuant upon the presentation of a charter of demands by them to 
ffie respondent on 25th January, 1957. These demands were seven in number. 
The demands included enhancement of the dearness allowance and alteration of 


■ * 

1 1th April, 1962. 
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sthe basis of . computing it. They also included a demand for the revision of pay 
;scales. The respondent was unwilling, to concede the demands and thereupon 
the appellant-union approached _ the Labour - Commissioner, • West Bengal. 
Apparently on his suggestion certain conferences were thereafter held between- the 
parties and tlie Conciliation Officer with a view to arrive at a settlement. During 
(those conferences certain counter-proposals were put forward by the respondent but 
they were not accepted by the Union. Eventually the Government of West Bengal 
by its order dated 14th January, 1958 referred the dispute relating to the dearness 
.allowance alone to the Fourth Industrial Tribunal at Calcutta but not the other 
disputes. Conciliation proceedings regarding other disputes were resumed after 
the aforesaid reference was made and on 23rd, May, 1958 a settlement was 
reached between the Union and the respondent on aU issues excepting the one 
relating to grades and scales of pay. It was agreed that this issue be referred for 
adjudication to the same tribunal which was dealing with the question of dearness 
allowance. Upon this the Government of West Bengal referred that issue to the 
Fourth Industrial Tribunal, West Bengal by order dated 3rd June, 1958. 

Before dealing with the contentions of the parties it would be be desirable to 
set out some more facts. The Western India Match Co., has got factories not only 
at Alambazar but also at Bareilley in Uttar Pradesh, Ambernath in Maharashtra, 
Tiruvottiyur in Madras and at Port Blair. The factory at Alambazar was established 
in the year 1930. Besides these factories the respondent maintains separate sales 
-offeces at various places in India to push sales and execute orders. One of such 
«ales offices is located in the city of Ceilcutta. 

At the time of the reference 1,866 persons were employed in the factory at 
Alambazar. Out of them 1,504 were daily-rated or piece rated employees and 
•the remaining 362 were montldy rated employees. Amongst them 27 were officers, 
€7 clerks and 32 supervisors. The rest were bearers, watchmen, malis, fitters etc., 
Apart from the officers all the monthly-rated employees admittedly fall withn the 
definition of workers under the Factories Act. 

In the year 1946 a Union called the Wimeo Mazdoor Union was formed 
comprising only of the daily-rated and piece-rated workers. This Union was 
given recognition by the respondent. In the year 1950 another Union called the 
Wimeo Employees’ Union comprising solely of the montlily-rated employees, 
other than officers, was formed and was duly recognised by the respondent. One of 
the conditions under which the recognition was given was that its membership 
should consist only of monthly-rated employees of the factory except the officers. 

Shortly after the recognitition of this Union it entered into an agreement 
with the management of the respondent company whereby the scales of pay, dearness 
allowance and various conditions of service of the monthly paid employees at 
Alambazar factory were settled. The date of this agreement is 29th September, 1951. 

Certain disputes arose between the Union and the respondent in the year 
1954 which were referred by the Government of West Bengal by its order dated 
1st September, 1954 to the Second Industrial Tribunal, West Bengal, for adjudica- 
tion. In the course of the proceedings, however, an agreement was reached bet- 
ween the appellant-union and the respondent on 29th April, 1955.' Eventually 
on 15th September, 1955 an award made in pursuance of the settlement arrived at 
was published in the Calcutta Gazette. It may be mentioned that the settlement 
related to various matters relating to the conditions of service of employees in- 
cluding pay and dearness allowance. Further, under this agreement the prodution 
bonus which the monthly-rated workmen received was merged in their basic pay. 
The aforesaid award was terminable upon giving two monffis’ notice commencing 
after 31st December, 1956. Without giving a formal notice terminating the agree- 
ment the appellant-union made fresh demands on 25th January, 1957;, pertaining 
to the same matters which were covered by that agreement. 

What happened thereafter htis already been indicated by us above. 

The main ground on which the appellant-union sought revision- of the previous 
award and the alteration of the basis of computation of the dearness allowance 
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and alteration of the scales of pay is that what the respondent is paying to the factory 
iimbloyees works out to something very much below what corresponding employees 
at the sales office get. This, they say, is unfair. The second ground on which, 
their claim' with respect to these two matters is based is that other; comparable 
concerns give better terms' to their employees than the respondent. The third 
is that the present rates are inadequate in view of the rise in the cost of living and 
the fourth, that the respondent is making large profits and can easily 
afford an upward revision in dearness allowance and scales of pay. 

Oh behalf of the respondent a preliminary objection ivas ' taken to the effect 
that the Tribunal had ho jurisdiction to proceed witli the reference because no 
notice tenninating the settlement as coriteihplated by section 19, sub-section (_2) 
of the Industrial Disputes Act, 1947 was given by the appellant. On merits its 

contentions were : , o- 

(1) that the conditions of service of employees of the sales office are 
different from' those working in the factory ; 


(2). that there has bepn no material change of ecircumstances since the 
making of the previous award justifying any revision of the scales on the lines sug- 
gested ; , 

: (3) ihat the conditions of service with reference to scales of pay and dearness 

allowance prevailing in the factory at Alambazar are as good, if not better, than 
those of empoyees of other concerns such as Bridge & Roof Co., Imperail Chemical 
Industries, Hindusthan Lever and Marshall & Sons which are in fact much larger 
concerns and cannot be compared with the respondent-company ; 

(4) that the respondent has not the capacity to pay higher dearness allowance 
to its monthly-rated employees in the factory due to increase in the cost of produc- 
tion, labour charges enhancement of excise duty and keen competition of the products- 
which have together resulted in reducing the percentage of profits. 

The preliminary objection was overruled by the Tribunal. It, however, 
held that the employees at the factory were not entitled to a higher dearness allow- 
ance or to the alteration of the basis of computation of the dearness allowance- , 
but that there has been a change in tlie circumstances which justifird a revision 
in the scales of pay. The Tribunal accepted the contention and adopted the 
revised scales of pay offered by the respondent-company to the appeUant-uniort 
during the conciliation proceedings. 

Mr. B. Sen for the respondent-company reiterates the objection based on 
section 19 (2) of the Industrial Disputes Act, 1947. That provision is to the effect 
that a settlement arrived at between the employer and the employees shall be 
binding for such period as is agreed upon by them and if no such period is agreed 
upon for a period of six months from the date of the settlement and shall continue 
to be binding on them after expiry of that period xmtil the expiry of two months- 
from the date on which a notice in writing of his intention to terminate the settle- 
inent is given by one of the parties to the other party. • Unquestionably the parties- 
had arrived at a settlement on 29th April, 1955 relating, amongst other , things, to- 
dearness allowance and the scales of pay and no formal notice as contemplated 
by sub-section (2) of section 19 was given. In our opinion, however, it is not 
open to the respondent-company to raise this contention in so far as revision of 
pay scales is concerned because in the memorandum of settlement'dated 23rd May, 
1958 signed by the representatives of the parties to this appeal it is clearly provided 
ffiat the revision of scales of pay be referred for ac^udication to tlie same Industrial 
Tribunal which was dealing with the question of dearness allowance. Besides 
that, this memorandum contains the following recital : 

f artiK were met jointly on several occasions as a result of which the entire dispute, except the 

referred to the Fourth Industrial Tri^nal 
fOT adjudicaUon) and (2) Revision of scales of pay. has been settled on the following terms : ” 

Ihis recitel shows that the respondent was agreeable to refer to the Tribuanl not 
only the issue -relating to revision of pay scales but also that dealing with dearness 
aUowance. Further, m paragraph 37 of its witten statement the respondent- 
company dearly accepted the, position that the Tribunal had jurisdiction to deal 
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with the issue of dearness allowance. This circumstances precludes the respondent, 
fropa now objecting to the jurisdiction of the Tribunal. . Apart from that we may* 
point out that in its reply dated March 29, 1957 to the charter of demands sent: 
on behalf of the appellant-union it was stated tliat the previous settlement had not 
been validly terminated and in answer to that the General Secretary of the Union, 
wrote on 8th April 1957 saying that the various representations made by the Union, 
to the respondent and tlie presentation of the charter of demands amounts to a 
notice of termination of the settlement. Thus, though no Tormal- notice under* 
section 19 (2) was given this letter can.itself be construed as liotice within. the mean- 
ing of that provision. It may be noted that the representation was made long* 
after the expiry of two months from this date. For these reasons we overrule the 
contention of Mr. Sen. 

Now, coming to die merits, the main point urged by Mr. :Chatterjee on behalf 
of the union is that there has been discrimination between the employees of the 
respondent in the Alambazar factory and* their counterparts in the sales office in 
Calcutta. According to him even though these persons do the same kind of work, 
they are given different grades and scales of pay and different scales of dearness, 
allowance. He contends that the employees of the same employer doing the same 
kind of work in the same city ought not to be differentiated in this manner and. 
that the decision of the Tribunal denied the members of the appellant-union equality* 
with their coimterparts in the sales office and is contrary to the principles of indus- 
trial law. We may, however, point out that the appellant-union claimed parity 
with the sales office employees only in the matter of dearness allowance and have 
referred to the existence of different pay scales in the sales office only in support 
of their claim for an upward revision of the present pay scales. It is, therefore,. 

• not open to learned Counsel now to urge that the pay scales also should be the same 
for the factory employees as for the sales office employees. We shall, therefore, 
consider the argument based on the ground of unwarranted discrimination only 
in so far as it relates to the question of dearness allowance. 

For considering this argument it is desirable to bear in mind the history of' 
industrial adjudication in Bengal and also the precise reason why a different basis 
for computing dearness allowance is applied to the respondent’s employees in 
the sales office from that applied to its factory employees. Towards the end of 
the year 1945 the Bengal Chamber of Commerce made an enquiry as to the cost 
of living of the clerical staff employed in mercantile firms in the city of Calcutta. 
On the basis of that enquiry it fixed a certain amount as dearness allowance for* 
these employees. It also fixed for the employees what it called the middle class 
cost of living index and recommended acceptance of its findings to its constituent 
members. Mr. Sen stated that the respondent’s sales office is a member of tire 
Bengal Chamber of Commerce but its factory in Alambazar is not a member of 
the Chamber of Commerce and this was not contraverted by Mr. Ghatterjee. 

\ 

In the year 1948 disputes arose between the employees and employers of 
engineering firms in Calcutta as well as employees and employers of mercantile 
concerns in Calcutta. These disputes were referred to separate Industrial Tribunals. 
The first Engineering Tribunal was appointed on 3rd July 1948 to which disputes: 
relating to 119 companies, including the respondent’s factory, were referred. The 
award made by it was eventually published in the Calcutta Gazette and effect 
was given to it. Further disputes arose between some engineering concerns and 
their employees. These were referred to a second Engineering Tribunal on 3 1st August 
1950 and effect was given to its award. It would, therefore, appear that members 
of a union like the one of employees of the respondent’s factory at Alambazar have- 
been dealt with on a different footing from the employees of a sales office in Calcutta,, 
the former being employees of an engineering concern and the latter of a mercantile* 
one. It was, however, contended before us that they are not two independent 
undertakings but parts of the same one, that is. Western India Match Co., and,. 
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'therefore, in the matter of payment of dearness allowance at least they should be 
■dealt with on the same footing. 

As we have already pointed out the employees in the sales office are governed 
Tdv the recommendations of the Bengal Chamber of Commerce which the mpondent 
was more or less bound to accept to be in line with other similar cstablislmcnts 
and therefore, the case of the factory employees cannot be equated with that of 
the sales office employees. In Clerks of Calcutta Tramways v; Calcutta Tramways 
Co., Ltd.\ the clerical staff of the Calcutta Tramways claimed that since they 
beionged to the middle class they should be paid dearness allowance on, the basis 
of the finding of the Bengal Chamber of Commerce. Their pica was negatived 
by this Court on the ground tliat in the matter of grant of dearness allowance no 
hard and fast rule is applicable to all kinds of employees, that there are different 
■grades amongst middle classes and the clerical staff of tlie Calcutta Tramways 
cannot claim to be awarded dearness allowance at the rates fixed by the Bengal 
Chamber of Commerce for mercantile firms. It may further be pointed out that 
the factory employees cannot all claim to belong to the middle class because admit- 
tedly two-thirds of them belong to what is known as the subordinate staff. 

It may be that the clerical staff both in Calcutta pioper and in Alambazar 
does desk work. But the work which one set of clerks does is not the same as that 
of the other set. Clerks in the factories have to do work in connection with the 
manufacturing processes in die factory, the labour employed in the factory, raw 
materials arriving in the factory, the finished products of the factory and so on and 
■so forth. The work which the clerical staff in tlie sales office has to do is connected 
with the marketing of the finished product, dealing with other firms, carrying on 
•correspondence with the head office and other units and so on and so forth. There is . 
no identity in the work of the two sets of clerical staff though there may be similarity. 
It is said that the work they do carries more responsibility. That may or may not 
be so but clearly if the work each set of employees does is not identical, it would be. 
open to the employer to place different values on them. The same thing could be 
■said about the work of the subordinate staff. If under these circumstances the 
jrespondent agreed to adopt a different mode of computation of dearness allowance 
in respect of the employees in the sales office fyom that offered by it to tlie employees 
in the factory, could it be said that the respondent was making invidious distinction ? 
The sales office being a mercantile office the respondent had to fall in line with 
■other similar establishments and pay to the employees in the sales office the same 
'dearness allowance as other mercantile firms were paying to their employees. In 
the circumstances the factory employees cannot as of right demand that the benefit 
of the rates fixed by the Bengal Chamber of Cornmerce be also given to them though 
Tthose rates were not intended to be applied to them. 

Moreover it has to be borne in mind that In the previous settlement the appel- 
lant-union content to accept the working class cost of living index as the basis 
■for determining tlieir dearness allowance and even in their present demands they 
have alternatively suggested that the same be adopted with certain variations in 
the rates in three slabs. 

It is true that the employees in Alambazar as well as in Calcutta are Jiving within 
the limits of the Corporation of Calcutta. But that circumstance though relevant 
ds not by itself sufficient to justify payment ,to them of the same rate of dearness allo- 
wance as the sales office employees. We cannot ignore the fact that the employees 
■of other factories situate in that area are not paid dearness allowance at the rates 
formulated by the Bengal Chamber of Commerce and, therefore, if those rates 
are adopted by the respondent with respect to the factory employees the existing 
andustrial peace in that region may be destroyed. The tribunal must, therefore. 


il. (1957) S.G.J.23: (1957) I An.W.R. (S.G.) 23 : (1957) 1 M.L.J. (S.C.) 23 : (1956) S.G.R. 772. 
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Tje said to have exercised its discretion properly in not acceding to the appellant’s 
demand in this respect. 

We may also point out that the employees in the factory have been recruited 
•on terms and conditions which from the beginning are different from those that 
■govern the sales office employees. It is not disputed that certain benefits such as 
those relating to rations, free quarters, gratuity, etc,, which are extended to the 
factory employees are not extended to the sales office employees. What is, said, 

; however, is that the sum total of these considered along with the pay and dearness 
allowance of the factory employees still place them at a disadvantage as compared 
to the sales office employees. It is true that the sales office employees are, by and 
large, iii a comparatively better position ; but that again is due to the fact that 
recruitments in the two establishments have all along been made on different terms 
and conditions. 

We do not think that there is any valid reason for compelling employers to 
offer tmiform terms of employement to their employees working in different esta- 
blishments because various considerations must enter into the question such as the 
•value of their work to the employer, the employer’s ability to pay, the cost of living, 
the availability of persons for doing the particular kind of work and so on. Indeed, 
the Minimum Wages Act itself proceeds on the basis that the employer has large 
discretion in so far as the most important condition of service is concerned, that is, 
pay, so long as it is not below the minimum wage prescribed. It is a weU-kno-wn 
fact that the biggest employer, the State, does not offer uniform conditions of ser- 
vice to all employees doing work which, broadly speaking, may be called similar. 
Thus to take one illustration, the clerical staff and the menial staff — now called 
Glass IV staff — employed in the Secretariat are governed by terms and conditions 
of service different from those prevailing in other offices such as those linder the 
Delhi Administration. High powered Pay Commissions have not regarded this 
as discriminatory treatment or breach of a principle of industrial law. In the 
State of Madhya Pradesh v. G. C. Mandawar'^, it was contended on behalf of the clerical 
staff in the State of Madhya Pradesh that they should be paid dearness allowance 
at the same rate as the Central Government employees posted in Madhya Pradesh 
on the ground that they were doing similar •ivork at the same place. Their con- 
tention was, however, rejected by this Court. 

Looking at the matter thus we cannot say that the Industrial Tribunal in refusing 
to extend to the employees of the respondent in the factory in Alambazar the benefit 
of dearness allowance formulated by the Bengal Chamber of Commerce has contra- 
vened any principle of natural justice or any important principle of industrial law. 
In this connection we may refer to the decision in Bengal Chemical & Pharmaceutical 
Works, Ltd., Calcutta v. Their Workmen^, where at page 140 Gajendragadkar, J., who 
^poke for the Court observed : 

. “ Though Article 136 is couched in -widest terms, it is necessary for this Court to exercise its 

cretionary jurisdiction only in cases where awards are made in -violation of principles of natural justice* 
causing substantial and grave injustice to parties or raises an important principle of industrial law 
requiring elucidation and final decision by this Court or discloses such other exceptional or special 
circumstances which merit the consideration of this Court.” 

Therefore, even assuming that an Industrial Tribunal has exercised its discretion 
■wrongly in not awarding uniform dearness allowance to all the employees of the 
same employer but who are working in different establishments, that is no ground 
for interference under Article 136. -yjj 

The second ground on which the Tribunal’s decision regarding dearness 
allowance is challenged is that even at the stage of giving evidence Mr. Wasmouth, 
the General Manager of the respondent said that the respondent still sticks to the 
offer regarding dearness allowance but despite that the Tribunal did not make 
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ariv change in the dearness^ allowance. It is contended on the basis of this stand 
of W.'Wasmouth that the respondent accepted the position that there was scope 
for raising the dearness allowance. In answer to . this argument Mr. B. Sen urged 
that the offer which the company had made was a package deal but since the appel- 
lant-union was not willing to accept the whole of the respondent s oner, the iri-- 
bunal was right in not granting any increase in the dearness, allowance. We may 
point out, however, that the only outstanding questions between the parties were 
two — one relating to the dearness allowance and the, other relating to the scal^ 
of pay. A comparative chart showing the union’s demand and the compapy s 
offer of the existing scales.ofpay, dearness allowance, superannuation, casual leave, 
sick leave and overtime has been placed on record and is Annexure Grl-, We are- 
not concerned with matters other than the first two and we, therefore, reproduce 
below only that portion of the chart which relates to the first two of these rnatters. - 


1. Grade & 
scales of pay. . 


2. Dearness 
allowance. 


Union’s demand. 


A 1 Rs. 35/-1/8/- 

Rs. 65/-(20 ■yrs.) 

A2 

40/-2/8/- 

90/- ;; 

.A3 

60/-3/8/- 

130/- 

B 1 

65/-5/-/. 

115/-EJB. 71- 
185/-(20 yrs.) 

Cl 

75/-6|./ 

135/-E.B. 8j- 
215/-(20 yrs.) 

C2 

95/-8/./- 

175/-E.B. 12/- 
295/-(20 yrs.) 

G3 

120/-12/-/- 

240/-E.B. 18/. 
420/-(20 yts.) 

C. 4 Upto a limit of Rs. 650/* 

A. As 

per sales 
or 

office Employees 


B. Rs, 1 to 50/-basic 125% 

51 to 100 ” 25% 

101 to 150 ” 17% 

151 to 200 ” 12% 

201 to 250 ” 7% 

251 to 300 ” 5% 

In addition 3% for every 5 pts. rise or fall of 
working class indexfi gure. 


Company’s offer. , . 

Rs. 30/-l/4/-50iE.B. 1/4-55/- 
35/-I/4/-55.E.B. 1/4/-60/- : 

60/-2/-80/- 

55/-4/-/95-E.B. 5/-l25/-no offer;. 

70/.5/8/-125-E.B. 7/- 
167/-E.B. 7/8/-195/- 
85/7./8/-160/-E.B. 10/- . . > 

220/-E.B. 10/-260/-. ' 

110/-10/-210/-E.B, 16/- 
306/.E.B. 16/-370/-. 

Upto a limit of Rs. 500/- 

No offer ■ I 

Rs. 1 to 25/-basic 125% * • 

26 to 50 ” 40% 

51 to 150 ” 30% • 

151 ot 200 ” 12% 

201 to 250 » 7% 

251 to 300 ” 5% 

In addition 3% for every 
5 pts, rise or fall of work- 
ing class index figure. 
^Adjusting the existing R. B. 
with thb slab. 


It will be clear from this that the union had made alternative demands in 
respect of dearness allowance, one was that the same scale as tliat for sales office '' 
should be adopted and the other was variation in three slabs of the present scheme j 
accepting as the basis the working class cost pf living index figure. The company ' 
refused to niake any counter-offer with regard to the primary demand of the appel- , 
lant-union. But in regard to the alternative demand it made a counter-offer. IF. 
■we understand Mr. Wasmouth right the respondent-company stood by its counter- j 
offer based on the working class cost of living index figures before the Tribunal t. 
even though the conciliation proceedings broke down. During these proceedings 
this counter-offer was linked with the counter-offer pertaining to grades and scales- 
of pay. .Presumably, therefore, the company regarded the package deal not merely 
as a concession made for putting an end to disputes but also because it 
regarded it as fair and the financial commitment entailed by it to be within its 
means. No doubt in the evidence Mr. Wasmouth has said that the respondent- 
company does not stick to its offer relating to grades and scales of pay. But that 
would not render what was a fair and reasonable offer during the stage'of negotia- 
tions, no longer fair and reasonable or necessary. The Tribunal has revised the 
pay scales on the basis of the respondent’s offer. If, therefore, dearness allowance 
IS revised on the basis of the respondent’s offer what would in effect be done would 
which the r^pondent-company during the conciliation proceedings 
had Itself offered to , do, a thmg which was considered to be fair and reasonable and 
also necessary. In these circumstances we find it difficult to understand the principle 
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on which the Tribunal proceeded in refusing to revise the scales of dearness allowance 
on the basis of the respondent-company’s offer. 

Though, therefore, we reject the contention of the appellant-union that the 
deafness allowance should be fixed on the same basis as that obtaining in the sales 
office we think that in view of the stand taken by the respondent-company through- 
out tlie proceedings dearness allowance should be revised in accordance with the 
•company’s offer. 'I'fie fact that it made such an offer is indicative of two things : 
the necessity and propriety of revision of the dearness allowance as well ^ the ability 
•of the respondent-cppipany to pay higher dearness allowance. It was no doubt 
■contended before us tliat the, offer was made during negotiations and was without 
prejudice and we should, therefore, keep it out of our mind. But we cannot over- 
look the fact that Mr. Wasmouth stuck to that offer even after the conciliation pro- 
•ceedings had ended infructuously and thus in effect revived the original offer. 

Mr. Sen, however, argued that on the basis of the decision in Burn & Co., Ltd. v. 
Their Employees'^, that an award of Industrial Tribunal cannot be reopened imless 
it is established that there has been a change in the circumstances on which the 
award is based and that since there has been no such change the award of 1955 
pertaining to dearness allowance ought not to be revised. It is true that an a^vard 
•cannot ordinarily be revised unless there is a change of circumstances. But here, 
there has been a change of circumstances because cost of living has admittedly 
gone up since then. This is so notorious a fact that we are entitled to take notice 
of it. The object of awarding deaness allowance is to neutralise, at least partially, 
the rise in the cost of living and in the circumstances the factory employees are 
•entitled to say that the old basis needs to be revised. There is thus no substance 
in Mr. Sen’s argument. 

On the question of the grades and scales of pay the contention of learned counsel 
is tliat the Tribunal has not applied its mind to the question but Jias mechanically 
accepted the respondent’s offer. This statement is not whoUy accurate. No doubt 
the Tribunal has accepted as reasonable the offer which the respondent has made ; 
But it has given reasons for doing so. In its award the Tribunal has stated : 

“ The principal point made in support of the demand is that the grades and scales of pay are 
too short and that they should be extended wth such modifications as may appear necessary in 
the circumstances of the case.” 

Then after comparing the existing grades with the company’s offer the Tribunal 
•observed : 

“ It would appear at a glance at this chart that the existingrates provide for scales of pay in the 
•case of six grades upto 16 years and in the case of one it provides for ten years only. The Union’s 
•demand is for extending the scales uptq 20 years in place of ten and sixteen years, and both the minimum 
and majdmum limit of the scales of pay would be raised in all cases. The company’s offer except 
fin the case , of grade B (1) is much in advance of the existing grades and scales of pay. 
"There are good justifications for revision of the grade and scale of pay, and the Company’s offer, in 
my opinion, should have been accepted by the Union. The revision of the grade and scales of pay 
as in *e Company’s offer will, to a great extent, remove the hardships of the employee, who, for the 
^ jpreent, must remain satisfied \vith such revision. 

• ■ It has, therefore, applied its mind to the company’s offer and also borne in 
- min d Ae demand made by the union. Upon consideration of these matters the 
‘Tribunal came to the conclusion that the company’s offer is a reasonable one. Its 
dinding in this regard is one of fact and cannot be permitted to be challenged in 
^ appeal under Article 136. 

In this view we allow the appeal partly and direct that the award be modified 
By providing for a revision of the dearness allowance on the basis of the 
. Company’s offer. Subject to this modification, the appeal will be dismissed. In 
[ ’view of the partial success of the parties we make no order as to costs. 

: K. S. • Appeal partly allowed. 


i . I. (1957) S.C.J. 28 : (1956) S.e.R. 718. 
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, „ .. Respondents. 

The State of Mysore and others - „ r '• r 

.T- A f IVJTT nf iq 52 'l section 6 — Validity— Preamble to the Act— Scope— Polity 

i^ticfJ^ZSpZifrlc^irrtn^ (1> 

S 6 m-Construction-Diierent and independent provisions. ^ _ , , 

Interpretation of stahis-Exception-Cannot swallow the general provision. 

Section 6 of the Mysore Tenancy Act ( 1952 ) is constitutionally valid. 

... .u t tt,,. Preamble to the Act merely says that the Act was passed because it was thought 

It IS true that ® erns the rclations of the landlords and tenants of agriculmral 

necessary 1° of social justice or does not specifically mention the obj ect 

lands and it ; t of land for agriculture. But in dealmg with a law which has 

of ensurmg the full and ehicient^ n„rarian reform it would be pedantic to ignore the essen- 

been passed for the pumose of S 8 ^ ^ concept of social justice on which the 

tial basis of its objects of the Act in the Preamble 

said provisions are ^^ed has not been ^-pr^siy st economib and social conditions of 

.. b. ...b= .. 

face of the Act. . . - • • 

wvint certion 6 f 2 'l of the Act does is to prescribe the maximum and not to provide for a minimum. 
What section o Legislature to provide for a maximum which would. 

In whether^igated or not. No importance can be attached to Ae point that 

toS'e'^Sce of dasffication of lalds whUe prescribing a maximum section 6 (1) suffers from any, 
infirmity. 

Section 6 ( 1 ) declares a maximum beyond which no landlord can recover rent from his tenant. 

Sub-section ( 2 ) is so worded that in terms it cannot be said to be proi^o to sub-section ( 1 ) and 
it is not Such a proviso nor is it an exception to sub-section ( 1 ). Having prescribed the 
maximum beyond which agricultural rent cannot go under section 6 ( 1 ) the Legislature has pe^tted 
Ar^vSnmLt to fix a lower rate of the maximum rent in respect oflands situated m particular. 
Seal The Government has also been authorised to fix the payment of rent on any oAer suitable 
basis ’as it thhSs fit. In other words, the authority conferred on the Government is eithij 
I ower rate or to fix any other basis on which the rent could be fixed. This provision is an independent 
provision and so tiie hvo sub-sections must be read as different, mdependent, though co-ordmate, . 
provisions of the Statute. 

What section 6 (Ijihas done is to fix a general ceUing apart from the areas and without consid^ing 
ihe sTecial factors appertaining to them. Having thus fixed a general ceilmg the L^^lature realised 
Sat^e ceiling may h^ave to be changed from area to area and so power was coifferrcd on ^e Govem- 
mmt to &c the ce^g at a lower rate. The Government havmg examined the mattw came to the 
SSution that the more equitable and reasonable course to adopt would be to divide the agncultoal 
laSnto two well-known categories and fix the ceiling by referonce to them. Now.in the very nature, 
of things th“ Legislature must have anticipated that' the exercise of the power under section 6 (a) 
miKover all the areas in .the State and that may mean that the general ceiling prescribed by section 
is not a general rule and section 6 (2) is not an exception ^to it, then the consequence flowmg 
from tte issue of the impugaed.notification cannot be characterised as an exception ssvallowmg up 
the general rule. ' • . i,. ''' ' ■ y- 

Appeal from the Judgment and Order dated the 23rd December, 1959, of the 
Mysore High Court, ,in Writ Petition No. 229 of 1955. ■ . ' • ; '’'J 

S. S. Shukla and Mrs. E. Udayarathnam, Advocates of ‘Mfs' Shukla & Co., foi 
Appellant. ,, . , , . 

H. N. Sanyal, Additional Solicitor-General of India {R. Gopalakrishnan and 
P. D. Msnon, Advocates, with him), for Respondents Nos. 1 and 2. 

R. Qopala^rishnan, Advocates, for Respondent. No. 3 . ^ 


* CA. No. 537 of i960. 


i8th April 1962 
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m s. R. s. swAMiji state of Mysore {Gajendragadkar , J;). 

The Judgment of the Court wzis delivered by . , 

Gajendragadkar, J . — This appeal arises from a writ petition filed by the appellant, 
Raghutilaka Tirtha Sripadangalavaru Swamji, in the Mysore High Court chal- 
lenging the validity of section 6 (2) of the Mysore Tenancy Act, 1952 (XIII of 
1952) hereafter called the Act and the notification issued 'under the said section on 
31st March, 1952. 

The appellant’s case as set out in his -writ petition before the High Court ■was 
that the impugned section as well as the notification issued \mder it infringed his 
fundamental rights guaranteed under Articles 14, 19 (!).(/), 26, 31 and 31 -A of 
the Constitution. This contention has been rejected by the High Court and it 
has been held that the section and the notification under challenge are valid and 
constitutional. The appellant then applied for a certificate from the High Court 
both under Article 1 32 and Article 1 33 of the Constitution. The High Court granted 
him a certificate under Article 133, but refused to certify the case under Article 132. 
Thereafter the appellant applied to this Court for liberty to raise a question about 
the interpretation of the Constitution and permission has been accorded to the 
appellant. That is how the present appeal has come to this Court. 

The appellant owns 6 acres and 30 ghuntas of garden land in village Mulbagilu 
in Taluka Thirthahalli in the district of Shimoga. Respondent No, 3, Ramappa 
Gowda, is his tenant in respect of this land. A registered lease deed was executed 
in favour of respondent No. 3 by the appellant on 11th March, 1943 ; under this 
document respondent No. 3 undertook to pay 82i maunds of areca in addition to 
Rs. 17-12-0 in cash as rent per year. In 1955 respondent No. 3 filed an application 
before respondent No, 2,, the Tehsildar of Thirthahalli, under section 12 of the Act 
and claimed that the standard rent payable by him to the appellant should be fixed 
(Tenancy Case No. 85 of 1955-56). Meanwhile r. spondent No. 1, the Government 
of Mysore, had, in exercise of the powers conferred on it by section 6 of the Act, 
issued a notification No. R. 9-10720 L.S. 73-54-2 on 28th/29th, March, 1955. This 
notification purported to fix the standard rent for lands of the category to which 
the appellant’s land belong at one third of the produce. Feeling aggrieved by 
this notification the appellant filed the present ■writ petition in the High Court 
on 16th December, 1955. His case was that section 6 (2) as well as the notification 
issued under it were ultra vires, invalid and inoperative. 

Before dealing with the contentions raised before us by Mr. Shukla on behalf 
of the appellant it would be necessary to consider very briefly the scheme of the Act. 
■The Act has been passed by the Mysore Legislature because it was thought neces- 
sary to regulate the law which govern the rel^ions of landlords and tenants of agri- 
cultural lands and to regulate and impose restrictions on the transfer of agricultural 
lands, dwelling houses, sites and lands appurtenant thereto belonging to or 
occupied by agriculturists in the State of Mysore except Bellary District and to make 
provisions for certain other purposes appearing in the Act. That is the recital con- 
tained in the Preamble to the Act. It would thus be seen that the primary object 
of the Act is to afford much needed relief to the agricultural tenants by regulating 
their relations with their landlords and in that respect the Act bears a very close 
resembalance to the provisions of the Bombay Tenancy and Agricultural Lands 
Act (LXVII of 1948). Indeed, the material provisions of the Act with which 
we are concerned are substantially similar. 

Chapter I of the Act deals with the preliminary topic of defining the relevant 
terms used in the Act. Chapter II contains general provisions regarding tenancies. 
Section 4 defines persons who are deemed to be tenants. Section 5 provides that 
no tenancy would be for less than five years. Section 6 deals ■with me maximi^ 
rent payable by the tenants. Section 8 provides for the calculation of rent pa'yable 
in kind in the manner indicated by clauses (i) and (ii) and prohibite the landlord 
from recovering or receiving rent calculated in any other manner. HndCT section 9 
receipt of rent in terms of service or labour is prohibited. Section 1 1 abolish^ all 
cesses and section 10 enables the tenants to claim a refund of rent which been 
recovered in contravention of the provisions, of the Act. Section 12 then deals with 
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-enquiries with regard to reasonable rent. Sub-section (3) of section^ 12 lays down. 
■£ve factors which have to be borne in mind by the authority dealing with an applica- 
tion for the fixation of reasonable rent. ■ Section 13 is a corollary of section 12 and 
autliorises the reduction of rent after reasonable rent has been determined under 
^section 12. Section 14 deals with suspensions or remissions of rent. Section- 15 
provides for termination oftenancy. Under section 18 a statutory bar is created against 
the eviction of a tenant from a dwelling house and under section 19 the tenant has 
die first option of purchasing the site on which he has built a dwelling house. 
-Similarly, under section 22 the tenant is given an option of purchasing the land 
leased out to him. Section 24 deals witii some cases where relief can be granted 
.against termination of tenancy and section 25 with relief against termination of 
tenancy for non-payment of rent. Section 30 provides for the procedure to recover 
Tent and section 31 protect the tenant’s rights under any other law. Chapter III 
•de^s with the procedure and jurisdiction of Amildar and provides for appeal 
against tire decisions of the Amildar, Chapter IV deals with offences and prescribes 
penalties for them and Chapter V contains miscellaneous provisions. That, in its 
Trroad outlines, is the nature of the provisions made by the Act in order to give 
relief to the agricultural tenants. 

Section 6 with which we arc directly concerned in the present appeal reads 
thus : 


“ Q. (1) NoUvithstanding any agreement, usage, decree or order of a Court or any law, the 
maximum rent payable in respect of any period after the date of coming into force of this Act by a 
tenant for the lease of any land shall not exceed one-half of the crop or crops raised on such land or 
its value as determined in the prescribed manner : 

■ 

Provided that where the tenant does not cultivate the land the rent payable shall be the rea- 
sonable rent to be fixed by the Amildar. 

(a) The Government may, by notification in the Mysore Gazette, fix a lower rate of the maxi- 
mum rent payable by the tenants of lands situate in any particular area or may fix such rate on 
miy other suitable basis as they think fit.” 

As we have already indicated, the provisions of the two sub-clauses of section 6 
•are substantially similar to the provisions of section 6 (1) and (2) of the corres- 
ponding Bombay Act. Indeed, it would be correct to say that the Act with which 
-we are concerned has been modelled on the pattern of the Bombay Act and had 
adopted most of its important provisions. The validity of section 6 of the Bombay 
Act was challenged before this Court in ^‘Vasantal Maganbhai Sanjanwalav. The State 
of Bombay and others^” and it has been held that the said section is valid. The reasons 
given by this Court apply with equal force in support of the validity of section 6 of 
the Mysore Act and so the point raised by the appellant in challenging the validity 
■of the impugned section is really covered by the earlier decision of this Court. 


Mr. Shukla, however, contends that the Preamble to the Act differs from the 
Treamble of the Bombay Act inasmuch as the latter Preamble refers to the fact 
thatthat Act was passed infer aim for the purpose of improving the economic and 
•social conditions of peasants and ensqring the full and efficient use of land for aeri- 
•culture and so considerations of social justice on which the validity of the corres- 
ponding provision of the Bombay Act was sought to be sustained cannot be invoked 
in dealing with the present appeal. We are not impressed by this argument It 
is true that the Preamble to the Act merely says that the Act was passed because it 
■was thought necessary to regulate the law which governs the relations of landlords 
and tenants of agricultural lands and it does not refer to the requirement of social 
justice or does not specificaUy mention the object of ensuring the full and efficient 
use of land for agriculture. But in dealing with a law which has been passed for the 
purpose of effectmg an agrarian reform it would be pedantic to ignore the essential 
basis of Its ^terialproyisions merely on the ground that the concept of social iustice 
on which the said provisions are based has not been expressly stated to be one of the 
objects of the Act m ffie Pre^ble. We have already examined briefly the broad 
scheme of the Act and it is obvious that the important provisions ofthrAct are 
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intended to improve the economic and social conditions of the agricultural tenants 
and so the policy of social justice can be safely said to be writ large on the face of 
the Aet. Therefore, we do not think that the argument based upon the fact that 
the Preamble does not refer to social justice distinguishes section b of the Act from 
the corresponding section of the Bombay Act. 


Then it is urged that unlike the Mysore Act, the Bombay Act has distinguished 
between irrigated land and non-irrigated land and has provided by section 6 (1) 
that tire maximum rent payable in the case of irrigated land shall not exceed one- 
fourth and in the case of other lands shall not exceed one-third of the erop of such 
land or its value as determined in the prescribed manner, , It is true tliat section 6(1) 
of the Act makes no such distinction between irrigated and non-irrigated lands. But 
that, in our opinion, is not a matter of essential importance. Like section 6 (1) of 
the Bombay Act, section 6(1) of the Act also intends to provide for a maximum ceiling 
beyond which, agi'icultural rent will not be allowed to soar and so far as the fixation 
of a maximum ceiling of rent is concerned it is not essential tliat a distinction must 
necessarily be made between irrigated lands and non-irrigated lands. It must be 
borne in mind that what the section does is to prescribe the maximum and not to 
provide for a miniihum. In prescribing a maximum it may be open to the Legis- 
latui'e to provide for a maximum which would be common to all lands whether 
irrigated or not. That is why we are not inclined to attach any importance 
to the point that in the absence of classification of lands while prescribing a 
maximum section 6 (1) suffers from any infirmity. 

Then it is argued that the Bombay Act while prescribing a maximum has 
taken the precaution of also prescribing a minimum and the absence of the latter 
provision makes a material difference. This argument is clearly misconceived. 
It is true that section 8 of the Bombay Act which had been inserted by the 
Bombay Legislature in 1956 did provide for the maximum and the minimum rent, 
but as the decision .of this Court in the Case of Sanjanwala^ shows in upholding 
the validity of the impugned provision of tlie Bombay Act no reliance was placed 
upon the fixation of the minimum rent. Indeed, the minimum rent was fixed sub- 
sequent to the decision of the High Court which was under appeal before this Court 
in that case and the fact that a minimum had been prescribed subsequently has been 
only incidentally mentioned in the judgment. Therefore the absence of a provision 
fixing the minimiun rent does not introduce any infirmity in the impugned pro- 
vision. We are, therefore, satisfied that the case of the impugned section is substan- 
tially similar to the case of section 6 of the Bombay Act with which this Court was 
concerned in the Case of Sanjanwala^ , and the challenge to the validity of the section 
in tlie present appeal must, therefore, be held to be covered by the said decision. 


That takes us to the question as to whether the impugned notification is invalid. 
This notification has been issued in exercise of die powers conferred on the State 
Government by section 6 (2) and it provides that the rate of maximum rent payable 
by the tenants of lands situated in the area specified in Schedule I and Schedule II 
to the notification shall be one-third and one-fourth respectively of the crop or 
crops raised on such lands with effect from die year conmaencing on 1st April, 1955. 
Schedule I deals with Maidan areas in which the maximum rent or rents shall be 
one-third of the crop or crops and Schedule II deals with Malanad areas in which 
the maximum rate of rent shall be one-fourth of the crop or crops raised. 


It appears that die classification of lands between Maidan and Malanad lands 
is well known in Mysore. Maidan lands are lands on the plains, whereas Malanad 
are lands on hilly tracts. The distinction between the two categories of lands takes 
into account the different conditions of rainfall, the different nature of the cultiva- 
tion the difference in the living conditions and the availability of labour and the 
difference in the quantity and the quality of the produce. It is true that the noti- 
fication does not prescribe the lower rate of the maximum rent area by area in 
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thesenscofdistrictby district, but it purports to prescribe the said maximum by 
classifying the land in the whole of the State in the two well-known categoric, of 
Maidan and Malanad lands. , 

. . It is urged by Mr, Shukla that the impugned notification is invalid/ became 
it is inconsistent with the provisions of section 6 (1) . The argument is that section 
6 ( 1) lays down a general rule and section 6 (2) provides for an exception to the said 
general rule. On that assumption it is contended that an exception caMot be 
allowed to swallow up the general rule and that is precisely what the notification 
purports to do. This argument is based on the decision of the House of Lords in 
Macbeth v. Ashley^. It would be noticed that this argument raises the question 
about the construction of the two sub-clauses of section 6. Before addrcssii^ our- 
selves to that question, however, we may refer to the decision of the House of Lords 
on which the argument is based. 

It appears that 1 1 o’clock at night was the hour appointed for closing public- 
houses in Scotland, although in special cases, and for well considered reasons,, 
a deviation was allowed with reference to any particular locality really requiring 
it. The Magistrates of Rothesay had ordered for closmg at 10 instead of 11 and 
the effect of the order was that it embraced every public-house in the burgh. The 
House of Lords held that the Magistrates’ order was ultra vires. _ The statutory 
provision with which the House of Lords was concerned was contained in the Act 
of Parliament, 25 and 26 Viet, c, 35. As a result of these provisions 11 o’clock 
at night was appointed to be the hour for closing public-houses. There was, how- 
ever, a proviso which said inter alia that in any particular locality requiring other 
hours for opening and closing inns, hotels and public-houses it shall be lawful for 
such Justices and Magistrates respectively to insert in the schedule such other hours, 
■not being earlier than six or later than eight o’clock in the morning for opening, 
or earlier than nine o’clock or later than eleven o’cleok in the evening for closing 
the same as they shall think fit. It is in pursuance of the authority conferred on 
them by the said proviso that the Magistrates of Rothesay passed an order embracing 
every public-house in the burgh by which a deviation from the statutorily fixed 
hour was effected. 

In dealing witli the validity of the order issued by the Magistrates Lord Chan- 
cellor Lord Cairns expressed his opinion that if the exception is to swallow up the 
rule it ceases, of course, to be an exception at all and that which might fairly have 
been an exercise of discretion becomes no exercise of the kind of discretion men- 
tioned in the Act of Parliament. It was for this reason that the order issued by 
the Magistrates was declared to be ultra vires. It was conceded that the Magis- 
trates had a discretion, but the Lord Chancellor observed that the words “ confer- 
ring discretion ” expressly bear with reference to a particular locality and not with 
the whole burgh. What should be true about the whole burgh had been treated 
as a matter reserved for and determined by the consideration of the Imperial Parlia- 
ment. The Lord Chancellor did not express any opinion on the question as to 
whether the discretion vested in the Magistrates can be exercised by them more 
than once but without deciding that point he held that the order of the Magistrates 
really amounted to evading an Act of Parliament. In substance, the Magistrates 
had once for all attempted with regard to all the public-houses in their district to 
change the rule laid down by the Act of Parliament. Lord Chelmsford, who con- 
curred with the opinion expressed by the Lord Chancellor, rested his conclusion ' 
on the ground that it was impossible to say that the limits which the Magistrates | 
had defined could be called a particular locality within burgh and so it appeared 
that what the Magistrates had done was something very like an attempt to evade 
the Act of Parliament. According to Lord Selborne, the participle “ requiring ” 

IS connected with the substantive “ locality ” and therefore it must be a require- 
ment arising out of the particular circumstances of the place. That is why Lord 
Selborne thought that the Magistrates must, in exercise of an honest and bona fide 
judgment, be of opinion that the particular locality which they except, from the 


I. (1874) L,R, 2 Sc. App. 352, 



^ S.R.S. SWAMIJI V. STATE OF MYSORE (Gq/Wrflgaifltar, J.) . 251 

ordinary rule is one which, from its own special circumstances, requires that diffe- 
rence to be made. 

. It would thus be seen that though the general basis of the decision, as it has 
been expressed by Lord Cairns, appears to be that the exception cannot swallow 
up the rule one of the reasons which ultimately influenced the decision was that 
the discretion had to be exercised bona fide and after due deliberation in respect 
of a particular locality and tliat tire manner in which the order was issued indicated 
that tire requirements of the particular localities had not been duly examined .by 
the Magistrates. _ It is significant that though Lord Cairns posed the question, as 
to whether the discretion in question can be exercised more than once, he did not 
choose to answer it ; but the trend of tire opinions expressed by tire Law Lords 
dur ing the course of their speeches may seem to suggest that tire discretion cannot be 
exercised more than once and in any case, it must be exercised by special reference 
to the particular locality a? indicated by the proviso. If an order is made in respect 
of the whole of the burgh, it cannot be said that it has been passed after exercising 
due discretion in respect of the requirements of each particular locality. With 
respect, if tire discretion is given to the Magistrates to provide for a departure from 
the rule prescribed by the general provision by reference to particular localities, 
it is not easy to see why the said discretion cannot be exercised more than once; 
Indeed, situations may arise when the Magistrates may have to consider the matter 
from time to time in respect of different localities and if it appears to the Magistrates 
considering the cases of different localities that in regard to each one of them a 
departure from the general rule should be made, it is not easy to follow why the 
proviso does not justify different orders being passed by the Magistrates in respect 
of different but particular localities. On the otlier hand, if the main provision 
is construed to mean that the time prescribed by it was to apply generally only 
with certain exceptions contemplated by the proviso, that would be a different 
matter. However, it is not necessary for us to pursue this point further and to 
express a definite opinion on the general proposition that an exception cannot swallow 
the general rule, because, as we will presently show, this rule cannot be applied 
to the provisions of section 6 at all. In this connection, we may, however, point 
out that both in Maxwell and in Craies, the decision in Macbeth's case'^ appears 
to have been treated .as an authority for the proposition tliat an order like the one 
passed by the Magistrates in that case amounted to an evasion of the Parliamentary 
statute, because it was not in honest, and bona fide exercise of the discretion vested 
in them. (Maxwell on Interpretation of Statutes, lltli Edition, p. 121 and Craies 
on Statute Law, 5th Edition, p. 75.) 

But assuming that the proposition for which Mr. Shukla contends on the autho- 
rity of the decision in Macbeth's case'- is sound, does it apply to section 6 at all and the 
answer to this question will depend upon the construction of the provisions contained , 
in the two sub-clauses of section 6. It would be noticed that section 6 (1) declares 
a maximum beyond which no landlord can recover rent from his tenant. In other 
words, as soon as the Act came into force a ceiling was fixed beyond which the land- 
lord cannot recover rent from his tenant even though it may be justified by agree- 
ment, usage, decree or order of a Court or any other law. The provisions of this 
sub-section apply individually and severally to all agricultural leases and govern 
the relations of individual landlords and tenants in respect of payment of rent by 
the latter to the former. The fixation of the maximum by sub-section (1) is really 
hot intended to lay down a general rule as to what a landlord should recover from 
his tenant and it is in that sense alone that its relation to the provisions of sub-sec- 
tion (2) must be judged. In that connection we may point out that there is one 
proviso to section 6 (1) which deals with cases of tenants who do not cultivate the 
land and it lays down that in their case the rent shall be reasonable rent to be 

fixed by the Amildar. . , • t 

Sub-section (2) is so worded that in terms it cannot be said to be a proviso 
to sub-section (1) and in substance it is not such a proviso nor is it an exception to 
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sub-scction ( 1 ). Having prescribed the maximum beyond which agricultural 
rent cannot go under section 6 ( 1 ) the Legislature has permitted the Government 
to fix a lower rate of the maximum rent in respect of lands situated in particular 
areas. The Government has also been authorised to fix the payment of rent on 
any other suitable basis as it thinks fit. In other words, the authority conferred 
on the Government is either to fix a lower rate or to fix any other basis, on which 
the rent could be fixed. This provision is an independent provision and so the 
two sub-sections must be read as different, independent, though co-ordinate 
provisions of the Stature. It would, wc think, be erroneous to treat sub-section ( 2 ) 
as a proviso or exception to sub-scction ( 1 ). Whereas sub-section ( 1 ) deals withand 
applies to all leases individually and prescribes a ceiling in that behalf, sub-section 
( 2 ) is intended to prescribe a maximum by reference to different areas in the State. 
The object of both the provisions is no doubt similiar but it is not the same and 
the relation between them cannot legitimately be treated as the relation between 
the general rule and the proviso or exception to it. r 

The argument that by issuing the notification the Government has purported 
to amend section 6 ( 1 ) is in our oplnion,not well-founded. As we have already seen 
section 6 (1) is intended to apply to all the agricultural leases until a notification 
is issued under section 6(2) in respect of the areas \vhcre the leased lands may be 
situated. It is not suggested that under section 6 ( 2 ) it is necessary that the Govern- 
mentmustfix the lower rates by reference to individual lands and so there can be no 
doubt that even on the appellant’s argument it would be competent to the Government 
to fix lower rents,saydistrictwise. If instead of prescribing the lower rates districtwise 
after classifying the lands into two categories which are well recognised, the 
Government prescribed the rates by reference to the said categories of lands 
throughout the State, we do not see how the said notification can be said to be 
inconsistent with section 6 (2) or with section 6(1) either. The scheme of section 
6 does not seem to postulate that after the notifications arc issued under section 6 
(2) some area must inevitably be left to be covered by section 6 (1). Such an 
assumption would be inconsistent with the object underlying the said provision 
itself. What section 6(1) has done is-to fix a general ceiling apart from the 
areas and without considering the special factors appertaining to them. Having 
thus fixed a general ceiling the Legislature realised that the ceiling may have to 
be changed from area to area and so power was conferred on the Government to 
fix the ceiling at a lower rate. The Government having examined the matter 
came to tlie conclusion that the more equitable and reasonable course to adopt 
would be to divide the agricultural lands into two well-known categories and fix 
the ceiling by reference to them. Now in the very nature of things the Legis- 
lature must have anticipated that the exercise of the power under section 6 (2) 
might cover all the areas in the State and that may, mean that the general ceiling 
prescribed by section 6 (1) may not apply to any land which is covered by the 
notification. If scctian 6 (1) is not a general rule and; section 6 ( 2 ) is not an 
exception to it, then the consequence flowing from the issue of die impugned 
notification cannot be characterised - as an exception swallowing up the general f 
rule. That, in substance, is the view which the Mysore High Court has taken in f 
the matter and we think that the said view is right. 

In the result, the appeal fails and is dismissed with costs. 

V.S. Appeal dismissed- j 
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THE SUPREME COURT OF IMDIA. , , 

(Civil Appellate Jurisdiction.) 

Present : B. P. Sinha, Chief Justice, P. B. Cajendragadkar^ K. N.Wanghoo, 
N. kajagopala Ayyangar and T. L. Venkatarama Aivar, JJ. . , . 

The State of Madhya Pradesh , . Appellant* 

V. • ■ • ■ 

Yakinuddin - _ ^ Respondent, etc, . 

Madhya Praff I Abolition of Proprietary Rights {Estates,, Mahals, Alienated Lands) Act (/ <f 1951),' 
sections 3,4(1) and ^Scope and effect—Leases by proprietor granting right to propagate lac, right to collect tendu 
leaves and right to fruits and flowers of mahiia — If binding on the Slate after notification and taking over of estate,. 

On the taking over of estates after nop'fication under section 3 of the Madhya Pradesh Abolition 
of Proprietary Rights (Estates, Mahals, Alienated Lands) Act, the State refused to recognise the rights 
claimed by persons holding grants from the proprietors of the right to propagate lac, the right to 
collect tendu leaves and the right to collect fruits and flowers of mahua. 

Held : On a bare reading of clause (a) of section 4 (1) of M. P. Act (I of 1951), it is clear that 
whatever rights the proprietor or a person claiming interest through him, had in the trees, scrub 
jungle, forest, etc., ceased on the vesting of the estate in the State. The transfers which have been 
saved by section 6 (t ) of the Act from being void may be recognised by the State for which the transferee 
may be entitled to claim some compensation in accordance with the provisions of the Act. But section 
6 does not save that interest from being vested in the State as a result of the notification under section 3 
read with section 4 (i) (a). 

Appeal by Special Leave from the Judgment and Decree, dated the 13th October, 
1958, of the Madhya Pradesh High Court in First Appeal No. 133 of 1955, and 
Appeals from the Judgment and Orders, dated the 20th February, 1958, of the 
Madhya Pradesh High Court in Miscellaneous Petitions Nos. 500 and 524 of 1954 
and 419 of 1955. 
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for Respondent (in C.A. No. 229 of 1961). 

G. C, Mathur, Advocate, for Respondent (in C.A. No. 281 of 1961). 

H. jV. Sanyal, Additional Solicitor-General (G. C. Mathur, Advocate, with him) 
for Respondent (in C.A. No. 282 of 1961). 

W, S. Barliiigay, Senior Advocate (A. G. Rainaparkhi, Advocate, with him), 
for Respondent (in C.A. No. 283 of 1961). 

The Judgment of the Court was delivered by 

Sinha, C.J. — In these appeals the common question of law that arises for 
determination is whether the respective grants made by the outgoing proprietors 
in favour of the respondents convey any rights to them, which could be enforced 
against the appellant, the State of Madhya Pradesh, after the coming into effect 
of the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alie- 
nated Lands) Act, 1950 (Madhya Pradesh Act I of 1951) — which will be referred 
to hereinafter as the Act. 

It is not necessary to state the facts of each case in any detail because they 
are not disputed, and nothing turns on the difference in facts. In Civil Appeal 
No. 229 of 1961, the respondent obtained, by virtue of registered documents, the 
grant of 24 villages in Balaghat and Mandia Districts, for propagating lac, the 
lease to expire on 31st July, 1955. In Civil Appeal No. 281 of 1961, by virtue of two 
unregistered agreements, the respondent obtained the right to collect tendu leaves 
in 37 villages up to 31st July, 1963. In Civil Appeal No. 282 of 1961, the respondent 
obtained similar rights from the proprietor by virtue of registered agreements, 
extending up to the end of the year 1962. In Civil Appeal No. 283 of 1961, the 
respondent obtained the right to collect fruits and flower of Mahua trees from the 
proprietor, extending down to the year 1969, fay virtue of three registered leases. 


* CJ. As. Nos. 229 and 281 to 283 of 1961, 


4th May,' 1962, 
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On the coming into effect of the Act and the issue of the necessary notifications 
under section 3 of the Act, the appellant, the State of Madhya Pradesh, took posses- 
sion of all the villages comprised in the respective estates of the proprietors, who 
were the grantors of the several interests indicated above in favour of the respondents. 
The State refused to recognise the rights claimed by the respondents by virtue of 
the transactions aforesaid in their favour. 

In each case, the High Court relying upon the decision of this Court in Chhotabhai 
Jethabai Patel & Co. v. The State of Madhya PradesiP, granted the relief claimed by 
the respondents, and held that the several interests claimed by the respondents 
had not been afeclcd by the coming into force of the Act. The High Court did 
not accept the contention raised on behalf of the State that as a result of the coming 
into operation of the Act, all these interests which were the subject-matter of dis- 
pute in all these cases had been extinguished, in view of the provisions of section 
4 (I) (a) of the Act., Soon after the decision aforesaid of this Court, the matter 
was re-examined by this Court in the case of Shrimati Shantahai v. State of Bombay^, 
and in the case of Mahadeo v. The Slate of Bombay^. 

The earliest decision of this Court with reference to the Act is a decision of the 
Division Bench of three Judges in Chhotabhai Jethabai Patel & Co. v. The State of 
Madhya Pradesh^. In that case, which was a petition under Article 32 of the Consti- 
tution, the petitioners had entered into various contracts and agreements with the , 
proprietors of the estates, before the dates on which the estates vested in the State, 
under the Act, under which they were entitled to pluck, collect and carry away 
tendu leaves, and to cultivate, culture and acquire lac, as also to cut and carry away ' 
teak and timber. The petitioners had complained to this Court that the State of 
Madhya Pradesh had been interfering with their rights thus acquired from the 
outgoing proprietors. This Court held, on a construction of the contracts, that 
the grants in essence and effect were licences to the petitioners who were neither , 
proprietors, not persons having any interests in the proprietary rights through the 
proprietors, nor were their interests ‘ encumbrances ’ within the meaning of that 
expression in section 3 (1) of the Act. In that view of the matter, the Court granted 
the writs in favour of the petitioners. Naturally, the High Court granted appro- , 
priate reliefs to the respondents in this bateh of cases, relying upon this decision 
of this Court. 

In the case of Shrimati Shantabai v. State of Bombay^, the same question came 
up to be re-examined by a Constitution Bench of this Court. The petitioner in 
that case had obtained from the proprietor the right to take and appropriate all 
kinds of wood from certain forests in his estate, by an unregistered document. On 
the coming into effect of the Act, the State authorities interfered with the petitioner’s 
rights under the grant from the proprietor. The petitioner moved this Court under 
Article 32 of the Constitution, complaining of interference by the State with those 
rights. This Court held that if the grant purported to transfer any proprietary 
interest in land, it would be ineffective because it was not evidenced by a registered ' 
document, and that under section 3 of the Act all proprietary interest vested in 
the State. If it was a grant of/irq/itsa j&rcndre it would' partake of the nature of i 
immovable property and would not be effective without a registered document evi- 
dencing the grant. If on the other hand it was a mere contract creating personal j 
rights, the petitioner could not complain of any act on behalf of the State officials j 
because the State had not taken possession of the contract, which remained the ' 
petitioner’s property. The State not being a party to that contract, would not be , 
bound by it, and that, alternatively, if the State were bound by the terms of the 
contract, the petitioner’s remedy lay by way of suit for the enforcement of the con- 
tract. Hence, it was held that there was no question of the infringement of any 
fundamental right in that case. 
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The provisions of the Act also came in for consideration in tlie case of Makadeo v. 
The State of Bombay h In that case, the petitioners had obtained from the outgoing 
proprietors the right to collect tendu leaves and other forest produce in villages whieh 
formed part of the proprietoi’s’ estates, before the coming into effect of the Act. 
Some of the agreements were registered whereas othei's were not. The State did 
not respeet those grants and put those rights to auction, after having taken posses- 
sion of those estates, when they had vested in the State under section 3 of the Act. 
The petitioners then moved this Court, under Article 32 of the Constitution, com- 
plaining of the infringement of their rights to property. It \yas held by this Court 
that the agreements required registration, and in the absence of registered docu- 
ments could not confer any rights, which were some interest in land. It ^v^s also 
held that rights conveyed to the petitionci-s under the agreements were proprietary 
rights which, under the provisions of sections 3 and 4 of tire Act became vested in 
the State. Alternatively, if the interests created by the agreements were not in 
respect of proprietary rights, it was held that in those interests the State was not 
interested, as the State was not bound by the agreements entered into by the out- 
going proprietors. 

It would thus appear that in view of the two later decisions of this Court, 
the High Court was in error in granting any relief to the respondents. But it has 
been contended on behalf of the respondents that certain aspects of the controversy 
had not been brought to the notice of the Court on the previous occasion, and 
that the respondents were entitled to the benefit of section 6 of the Act. It was 
contended that the respondents’ rights were not in the nature of mere licences, 
but were in the nature of profits a prendre, which were saved to them in view of the 
provisions of section 6. 

In our opinion, there is no substance in the contention raised on behalf of 
the respondents. Under section 3 of tire Act, from tire date of the notification by 
the State, all proprietary rights in an estate vesting in a proprietor of such an estate 
or in a person having interest in such proprietary rights through the proprietor, 
shall vest in the State for the purposes of tlie State, free from all encumbrances. 
The consequences of such a vesting are laid down in section 4; which runs into 
several clauses and sub-sections. Section 4 (1) (a) is the relevant provision of 
the Act which determines this controversy entirely against the respondents. It 
provides that 

“when the notification under section 3 in respect of any area has been published in the Gazette, 
then, noUvitlrstanding anything contained in any contract, grant or document or in any other law 
for the time being in force, and save as otherwise provided in this Act, the consequences as hereinafter 

set forth shall ensue, namely, (a) all rights, title and interest vesting in the proprietor or 

any person having interest in such proprietary right through the proprietor in such area including 

land (cultivable or barren), grass land, scrub jungle, forest, trees shall cease and be 

vested in the State for the purposes of the State free of all encumbrances ” (We have omitted 

the words which are not necessary for the purposes of the present appealsl. 

It is clear on a bare reading of the provisions of clause (a) of section 4 (1) that what- 
ever rights the proprietor, or a person claiming interest tlirough him, had in the 
trees, scrub jungle, forest, etc., ceased on the vesting of the estate in the State. 

But it was contended on behalf of the respondents that section 6 (1) saves 
their rights from the operation of section 4 (1) (a), because, it is argued, section 
4 (1) (a) is subject to the provisions of section 6 (1). Section 6 (1) runs as follows : 

“ 6. (i) Esicept as provided in sub-scction (2), the transfer of any right in the property which 

is liable to vest in the State under this Act made fay the proprietor at any time after the rfith March, 

. 1950 shall, as from the date of vesting, be void,” 

In our opinion, there is no substance in tliis contention. Section 6 refers to those 
transactions of transfer of any right which is liable to vest in the State as being 
void. It does not lay down that a transfer made before 16th March, 1950, shall be 
binding upon die State. The transfers which have been saved by section 6 (1) 
from being void may be recognised by the State for which the transferee may be 

I. (1959) S.G.J. 1021 ; (1959) (Suppl.) a S.C.R. 339. 
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entitled to claim some compensation in accordance with the provisions of the Act. 
But section 6 does not save that interest -from being vested in the State as a result , 
of the notification under section 3, read with section 4 (1 ) (a). The scheme of 
the Act is that it provides for the acquisition by the State of all interests in the estate 
of the proprietor himself or of an intermediary, except the tiller of the soil’ This it 
does by vesting all proprietary rights in the State, of whatever grade, by issuing the 
notification under section 3, vesting it in the State for the purposes of the State free 
from all encumbrances. Section 4 lays down in gi'cat detail the rights which 
become extinguished on the vesting of tlic estate as aforesaid. What is saved to the 
proprietor or any other person claiming through him is set out in section 5, clause (a) 
to {k), on such terms and conditions as may be determined by the State. Hence 
any person claiming some interest as a proprietor or as holding through a proprietor' 
in respect of any proprietary interest in an estate has got to bring his interest within 
section 5, because on the date of vesting of the estate, the Deputy Commissioner takes 
charge of all lands other than occupied lands and homestead, and of all interests 
Vesting in the State under section 3. Upon such taking over of possession, the State 
becomes liable to pay the compensation provided for in section 8 and the succeed- 
ing sections. The respondents have not been able to show that their intci'csts come 
under any of the clauses aforesaid of section 5. 

A great deal of argument ^vas advanced on behalf of the respondents showing 
the distinction between a bare licence and a licence coupled with grant ov profits 
a prendre. But, in our opinion, it is not necessary to discuss those fine distinctions 
because whatever may have been the nature of the grant by the outgoing proprietors 
in favour of the respondents, those grants had no legal effect as against the State, 
except in so far as the State may have recognised them. But the provisions of the 
Act leave no manner of doubt that the rights claimed by the respondents could 
not have been enforced against the State, if the latter was not prepared to respect 
those rights and the rights created by the transactions between the respondents and 
their grantors did not come witliin any of the saving clauses of section 5. ■ 

In view of these considerations, it must be held that these cases arc equally 
governed by the decisions aforesaid of this Court, which have overruled the earliest 
decision in the case of C/i/iotai/i(n‘Jct/<a6at Patel & Co. v. The State of Madhya PradesIP. 
The appeals are accordingly allowed with costs throughout, hearing fee one set in 
this Court. 

Appeals allowed^ 
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Kalwa Devadattam and others 

V. 

The Union of India and others 


Appellants^ 

Respondents. 


Income-tax Act {XI 0/1922), section 6 y—Bar of suit— Tax arrears— Sale of properties— Suit to set asid< 
stile — MairttatnaotlUy. 


A Hindu undivided family held immovable properties and also carried on business It was 
claimed in the course of its assessments for 1943-44 to 1946-47 that the family had beer partitioned 
.between tlie Kartha and his minor sons under a deed dated 14th March, 1947. The Income-tax 
Officer, however, did not record the partition, but completed the assessments in the status of a Hffidu 
undivided family. The to demand levied on the basis of the said assessments remained unpaid 


and the revenue authorities sold several items of the immovable properties for recovery of the* mx • 
arrears. Before the sales could be confirmed in favour of the purchasers, the » 


Kartlia represented by their mother as next friend sued the Union of indi3,”th^'''”^ 


authorities and ,the purchasers for a, declaration that the sales were invalid "aiid that 


of properties standffigm the names'of the mir;ors”had"ever WongedVo“thrfemilyt t^^^ 
purchased out of the funds of the maternal grandmother. The trial Court dismissed the suit on 


1 - (*953) S.C.J.96: (1953) S.G.R. 476. 
• G.As. Nos, 641 and 64a'of igSf. 


19th April, 1963. 


JI]’ KALWA DEVADATTAM V. UNION OF INDIA {Shah,J.). ' •o’Sy 

tnaia ground that it was'batxed under section 67' of the Indian Income-tax Act, 1922, but it also 
held tliat there was np evidence to show that, the properties in the name of the minors were acquired 
out of family funds. On appeal by. the, plaintiffs the High Court held that the partition was sham 
and that the assessm^ts in the'status of a Hiixdu undivided family were valid in the absence of 
• order recording the partition. ■ On further appeal by the plaintiffs. 

Held, (0 that the suit, which was in substance one for setting aside an 'assessment, was in 
law not maintainable, because of sectibn 67 of the Indian Income-tax Act, 1922. 

In the absence of an order under section gs'-A of the Act, the assessment of the Hindu joint family 
was properly made. 

Even, if an order recording partition rvas made, the liability of the plaintiffs to pay income-tax 
assessed on the family could still be enforced against them jointly and severally under section 25-A, 
Proviso. 

_ (2), tliat tire properties having been purchased in the name of the plaintiffs the burden 
prima facie lay upon the taxing authoriti<s to establish that the sale deed was taken for and on behalf 

■ of the joint family dr with tire aid of joint family funds. But evidence having been led by the con- 
testing parties on the question in issue, abstract considerations of onus are out of place and the 

■ truth or otherwise of the-case must always be adjudged on the evidence led by the parties.' 

Appeal from the Judgment and Decree dated 11th April,, 1957 of the Andhira 
Pradesh High Court in A.S. Nos. 95 and 520 of 1952.^ ' 

A. Vl Visvahatha Sastri, Senior Aduocate {P, Chalapathi Rao and S. Andley 
and Rameshwarnath of Mjs. Rdjinder Naraih & Co. with hirn) for Appellants in 
both appeals. 

K. N. Rajagopala Sasiri Senior Advocate (R. N. Sacathey, Advocate, with 
him), for Respondents 1 to 4 in C.A. No. 641 of 1961. 

• C. Kandiah, M.Rajagopalan and iT. .R. Chaudhurl, Advocates for Respondent 
No. l (in C.A.N 0 . 642 of 1961. 

The Judgment of the Court was deliveted by 

. Shahi i. — ^Nagappa, son of Pullanna, resident of Nandyal, carried on.busme'ss 
in yam, drugs and forward contracts. He acquired in that business a considerable 
estate which was treated by. him as property of the joint family of himself and his sons. 
Nagappa and his sons were assessed by the Income-tax authorities to pay income-tax 
and super-tax in the status of a Hindu undivided family as set out in the following 
table : — . . 

Year of account ending. ■ Year Df assessment. Date of order. Income-tax and 

Super-tax assessed. 

24-3-44 1944-45 25-2-48 Rs. 51,116-7-0 

14-3-45 1945-46 25-2-48 Rs. 21,452-1-0 

2-4-46 1946-47 31-3-48 Rs. 21,012-13-0 

Besides this amount of income-tax and super-tax, he was assessed to pay penalty 
and excess profits tax aggregating to Rs. 26,602. The total amount of tax due for the 
three years of assessment 1944-45, 1945-46 and 1946-47 aggregated to Rs. 1,23,233-5. 
Nagappa did not pay the tax. The revenue authorities of the Province of Madras, 

• at the instance of the Income-tax Department attached 51 items of immovable pro- 
perty as belonging to the joint family of Nagappa and his sons, and put up the same 
for sale under the Madras Revenue Recovery Act II of 1864. Out of these 38 items 
were sold and were purchased by certain persons. 

Kalwa Devadattam, Kalwa Devarayulu and Kalwa Nandi Sankarappa (sons 
of Nagappa)— hereinafter called collectively the ‘ plaintiffs ’—through their mother 
acting as their next friend commeaced Suit No. 52 of 1950 in the Court of the Sub- 
ordiimte Judge, Kumool, against the Union of India, the revenue authorities of the 
State-of Madras, the purchasers of the properties at the auction, and Nagappa, 
claiming a decree declaring that the assessment orders made by the Income-tax 
Officer Kumool, for the years 1944-45, 1945-46 and 1946-47 were unenforceable 
against 51 items of property of the plaintiffs described in the schedule and sale of 
t&ir property by the revenue authorities was “without jurisdiction, void and illegal,” 


sej— 33 
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and an orderrestrainingthe Union of India and the authorities of the State of Madras 
from selling the “ scheduled properties” .or confirming the sale already held or that 
may be held after the institution of the suit. It was the case of the planUiffs that itps 
46 to 51 did riof at any,. time - belong to the .join^family, having been acquired 
.by them with funds provided by their . maternal grandmother Seshamma, and that 
the remaining items of property were not liable to be attached and sold since these 
had been . allotted to them on a partition of the joint family estate before the order 
of assessm^t was made by the Income-tax authorities. ; ; • 

The suit was resisted by the Union of India and also .by the purchasers on diverse 
grounds. The Union conterided/hber alia, that the plaintiffs were riot entitled to ques- 
tion the correctness of the assessment of tax in a civil Court because the jurisdiction 
of the Court in that behalf was excluded by section'd? of the Indian Income-tax Act, 
that-the plaintiffs wereiri' any event 'precluded fom‘; setting up the plea of a, partition 
between them and Nagappa.as a defence to the enforcement of liability for paymeni 
of tax in view of the provisions of section 25-A (3), that the partition was' sham and 
not intended to , be operative .and that items 46 to 51;jWfcre,not' the separate, estate 
of the plaiiitiffs as contended by them. , ;The=purchasers;(who . 'Were' impleaded'as 
defendants 5 to 28.,) contended that, there, .was no invalidity , in, the, proceedings foi 
assessmentdft’axrind that they having puriehased those prpperti^.'fbf the .full’amounts 
for ''which' they weVe sold,' 'sales in their Tavour though not confirmed werb binding 
upon the plaintiffs. ^ .i., 

' ' SUit1^o'.‘'52' of '1950 was tried with' another suiy^ing Suit N6.,54':pf 1^4^, of the 
same Court in which also the •validity of the partition dated, March “14, 1947 fell tc 
• be detemiined, between the sons of 'Nagappa and the 'firm’of ’Kumaji Sare 'Mal who 
were creditors under a money decree against Nagappa: The facts which' ga-ve'rise 
to that suit are these ; Kumaji.Sare Mai filed Suit. l^p... 7 of 19^ .in.lhej,Gourt!of the 
Subordinate Judge, Anptpur, against Nagappa , for a decree fbf ', !Rs,' 10,022-10-6 
-due on' the foot of certain transactions in'/yarm'-'Jhis sriit was dismissed by' the Trial 
■Court on the ground that the contracts for the supply of yarri Were wagering 'con- 
-tractSj but in Appeal No. 174 pf 1945 the Higli''',G6rirt of Madras decreed the' suil 
on March 5, 1947 holding that the contracts giylrig rise to the liability though'; Sjpecu- 
'lative were not of a wagering character; The' High' Court 'passed -a 'd'eereevfoi 
Rs. 10,000 with interest at 6 per cent, from the date of suit and costs. This decree 
was soon followed by the execution of the deed of partition dated .March 14j T947 
between Nagappa and the plaintiffs, by 'which the joint family estate valued approxi 
mately at Rs* 1,25,000 was divided into four; shares. To Nagappa was allottee 
under that partition property of the value of Rs. 31,250 and he stood'liable to satisfy 
debts of the value of Rs. 12,236-4-9. In execution of the decree iii Suit No. 7 oi 
1944 Kumaji Sare Mai attached some 'of the propertiebthat fell to the share ofthc 
plaintiffs under the deed of partition dated March 14,1947. ; Objections to the attach- 
ment preferred under.-Order 21, rule 58; Code of Givil Procedure by the plaintiffi 
were dismissed by the executing Court on July 12, 1948'. ' The -plaintiffs then filec 
Suit No. 54 of 1949 for a decree setting aside the 'Nummary, ordebpassedrin the execu- 
tion proceeding, claiming thai. the debt incurred by Nagappa being 'avycva/iunVcfl 
the plaintiffs were not liable to satisfy the debt, and that the firm of 'Kumaji Sari 
Mai was incompetent to bring to sale in- execution of the decree obtained agains- 
Nagappa in his individual capacity, the.interest of the plaintiffs ;in the joint famib 
property after the joint family, status was severed and , the properties of thebamili 
were partitioned. Common evidence was recorde.d. in the .two, suits. , 

The trial Judge held that the properties items 1 to 45belonged in'the relevani 
years of assessment to the joint family of Nagappa and his sons, and in the absence 
of an order recordmg partition under section 25-A (Ij-^oTthe Indian Income-tax 'Act 
the Income-tM Officer was bound- to assess the undivided family even ' after -parti- 
tion, on -the footing that the family still continued to be joint. He further'held 
that by virtue of-'section 67 of the Indian Income-tax Act no action queltioS 
the assessmentcould be entertained by the Courts, and that there was no irrfeuSf 
m tta procedmp for sate. But thu Court held that on March M, m7 Si™ 
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of property of the undivided family was in fact made between Nagappa and the 
plaintiffs ; that the partition was effected with the object of defeating the claims 
of the creditors including the Income-tax authorities, but it was nevertheless parti- 
tion which was intended to be operative. The Court further held that items 46 to 51 
were not proved by the defendants to be the joint family property .of the ■plaintiffs 
and Nagappa. In Suit No. 54 of 1949 the learned Judge held following Schvebo 
K. S. RM. Firm through partner '-Govindan alias' Ramanathan Chettiar v. Subbiah 
alias Shanmugham Chettiar'^, that after a* partition between members of the joint 
Hindu family the sons’ share in the joint family property cannot be proceeded against 
in execution ^o as to enforce the pious obligation of the sons to satisfy their father’s 
debts under a decree passed against' the father alone; The learned Judge accordingly 
decreed Suit No. '54 pf 1949 holding that thcdnlyremedy of the firm Kumaji Safe Mai 
was to proceed by a suit to enforce the pious; obligation of the plaintiffs fo. discharge 
the pre-partition debts. ■' . 

' The plaintiffs .appealed agairist the decree 'in Suit No. 52 of 1950 to" the' High. 
Court of.Madraf and the tJhion filed cross-objections to the decree appealed Trom. 
'Finh. Ruinaji Sare'Mal also appealed against the ^decree dismisnng their Suif No. '54 
of .1949 .' The High Court of Andhra "Pradesh, to which the appeals'stobd transferred 
for liearihg under the States Reorganization Act, 1956, held a^ee'ing with' the Trial 
Couff that a suit to set aside The assessmenf'df income-tax' Was' not' maintainable 
.against fHe"Unibh,-’and that iii any event inThe absOntedf an order under section 25-A,. 
(IJ'of the' Indian Tneome-tax Act, recof(lingn'paftiiibn,'the Ihcome-fax "authbrities 
■wefe bound.to a'ssess''tax‘bn the Hindu undvicie'dTamily as if thafstatus continued. 
Th’e'High' Court, alsb held, that the partition set up by the plaintiffs Was a transaction 
'wh'ich 'was' nominal and sham, and that the e'vidence estabished that items 46.,to 51 
were purchased 'with the. aid' ofjbint family funds and nbt -with the 'funds supplied by 
Seshamma,' and' therefore all the' propeftiesit’eihs ‘I'to' 51'-were liable to satisfy the 
tax liability 'of the joihtTamily.' The'_High Court 'also held that the ''firm 'Kumaji 
Sare Mai 'vvas' entitled to ‘ recover the' debt dile tb'them in" execution proceeding, 
.there' being hb Teal partition between Nagappa and the plaintiffs prior to the date 
of .attachment;" The High' Court accordingly dismissed both the suits. 

' We \yiil reserve for separate consideration the common .question, which arose 
in these two appeals, nmnely, whether; the .partiti on by the deed dated March 14, 1947 
between Nagappa and his sons the plaintiffs was a shatn transaction. .Even on the 
footing that the partition was real hnd intended to be operative. Suit No. 52 of 1950- 
filed by the plaintiffs against the Union was bound to fail for more reasons than one. 
For the assessment year 1943-44 the Hindu undivided family of Nagappa and his 
sons was' assessed to income-tax. In the years 1944-45, 1945-46 and 1946-47 the 
family was also assessed to pay income-tax, super-tax and excess profits tax, as set 
out herein before. Nagappa rnaintained his accounts according to the Telugu year, 
and the last year of account corresponding to the assessment year 1946-47 ended 
on April 2, 1946. Under the Indian Income-tax Act liability to pay income-tax 
arises on the accrual of the income, and not from the computation made by the 
taxing authorities in the course of assessment proceedings : it arises at a point of 
time not later than the close of the year of account . As pointed out by the Judicial 
Committee of the Pri-vy -Council in Wallace Brothers & Co., Ltd. v. The Commis- 
sioner of Income-tax, Bombay City and Bombay Suburban District- : 

, “ The general nature of the charging section is clear. First, the charge for tax at the rate 
fixed for the year of assessment is a charge in respect of the income of the ‘previous year ’, not a 
charge in respect of the income of the year of assessment as measured by the income of the previous. 
year. * * * * 

Second, the rate of tax for the year of assessment maybe fixed after the close of the previous, 
year and the assessment wll necessarily be made after the close of that year. But the liability to fax. 
arises by virtue of the charging section alone, and it arises not later than the close of the previous, 
year though quantification of the amount payable is postponed”. , 


1. I.L.R. (1945) Mad. 138“: (1944) 1 lvI.L.J. '(1948)“16 I.T.R. 240 ; 52'C.W.N. 620 : A.I.R. 

384. ' i948 P.C: 142. ' 

2. (1948) 2 M.L.J. 242 : L.R. 75 LA. 86 : " - .>1. . ■ ■ • 
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, Liability of the Hindu undivided family of Nagappa and his sons inerexore arose 
■not later than the close of each account year and account period for which, the. tax 
was assessed, and it , is riot the case of the plaintiffs that the family estate was .jparti- 
tioned before the liability of the undivided family to pay tax arose. There is no 
'dispute in the suit filed by the plaintiffs against the Union that the . business , carried 
•on by Nagappa was the business of the joint family. It is on the footing that the 
business carried on by Nagappa was of , the joint, family, and the income earned 
in the conduct of the business and the property was joint family income that the 
■plaintiffs have filed this suit. Under section 25-Aofthe Income-tax Act, if at thedate 
when the liability, to. pay tax arose there was in existence a joint family which has 
■subsequently disrupted, the tax will still be assessed on the joint family. The machi- 
nery for recovery of the tax however differs according as an order recording parti- 
tion is made or not made. If the Income-tax Ofiicer is satisfied on a claim made, by 
a member of the family that the joint family property has, since the close of the 
year of account been partitioned among the various members or groups of members 
in definite portions, he must record an order to that effect and thereupon, notwith- 
rstanding anything contained in sub-section (1) of section 14 of the Act, each member 
or group of members is liable, in addition to any income-tax for which he is separately 
liable, for a share of the tax on the income so assessed according to the portion 
■of the joint family property allotted to him ori t. But even after this apportionriient 
■of liability for the tax assessed on the total income of the joint family, the members 
•of the family or groups thereof remain jointly and severally liable for the tax assessed 
■on the total income received by the family as such. If no order is recorded under 
•.sub-section (1) of section 25- A, by virtue of sub-section (3) the family shall be deemed, 
ifor the purposes of the Act, to continue to remain a Hindu undivided family. Sec- 
Ttion 25-A merely sets up machinery for avoiding diflBculties encountered in levy 
and collecting tax, where sinw the income was received the property of the joint 
family has been partitioned in definite portions, while at the same time affirming 
the liability of such members or group of members, jointly and severally to satisfy 
the total tax in respect of the income of the family as such. The section seeks to 
ffemove the bar imposed by section 14 (1) against recovery of tax from an individual 
meinber of a joint Hindu family in respect of any sum which he receives as a meiriber 
^^d to ensure recovery of tax due, notwithstanding- partition The 
incidence of tax, but not the quantum is re-adjusted to altered conditions. ' 

The Judicial Committee of Privy Council in Sir Sunder Singh Maiithia v Cbm- 
mmioner of Income-tax, United and Central Provinces^ analysed tL scheme of 
•section 25-A as follows : 


^ “ STCtion 25-A is directed to the difficulty which arose when an undivided family had received 

account but was no longer in existence as such at the time of ass^ent 
The difficirity was the more acute by r^spn of the provision-an important prindple of the Act 
•rontamed m section 14 (1) : » The tax shahnot be payable by an assessee in respect of any whi* 
he receives as a member of a Hindu undivided family. f duy sum wmcn 

Section 25-A deals with the difficulty in two ways, which are exnlaineri r,,, „ t t..,. 

•to families governed by the Mitakshara, that by a mere claim of fartitionl dMdon of iiteSt 
•may be effected among coparceners so as to disrupt the family and pm an end to all r^ht of suc^- 
■Sion by survivorship. It is tnte law that the firing of a suit for partition may have thN IffeA 
■It may take years before the shares of the various parties are determined or Lrtrifon 
.and bounds. Meanwhile the family property will belong to Sie m“mKs it does 
family-in effect as tenams in common.. Section 2S-A provides to if k be fS thm^^^^ 
property has been partitioned m definite portions, assessment may be made, notwithstandlneTic- 

its share of the profits Se bv the 

undivided family, while holding all the members jointly and severally liable for the Total tax ” 

. XT section 25-A (1) was recorded. It is true 
tha^t Nagappa had made before the Income-tax Officer on January 19 1948 the 
following statement : y tne 
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After recounting the names of his three sons and their respective ages, he proceeded! 
to state : ! 

“ The guardian to these minor children is my wife. I divided my family properties between 
myself and my children. The properties belonged to our joint family. The business also belonged, 
to my joint family 

It may be assumed that by this statement within the meaning of section 25-A. 
it was claimed “ by or on behalf of any member of a Hindu family hitherto assessed 
as undivided ”, that a partition had taken place among the members of his family 
and that the Income-tax Officer was bound to make an inquiry contemplated by 
section 25-A. But no inquiry was in fact made and no order was recorded by the 
Income-tax Officer about the partition ; by virtue of sub-section (3), the Hindu 
family originally assessed as undiwded had to be deemed for the purposes of the 
Act, to continue to be a Hindu undivided family. If by the assessment of the family 
on the footing that it continued to remain undivided, Nagappa or his sons were 
aggrieved, their remedy was to take an appropriate appeal under section 30 of the 
Indian Income-tax Act and not a suit challenging the assessment. The method 
of assessment and the procedure to be followed in that behalf are statutory, and 
any error or irregularity in the assessment may be rectified in the manner provided 
by the statute alone, for section 67 of the Indian Income-tax Act bars a suit in any 
civil Court to set aside or modify any assessnient made under the Act. The Income- 
tax Officer made the assessment of tax under the Act: granting that he committed 
an error in making the assessment without holding an inquiry into the partition 
alleged by Nagappa, the error could be rectified by resort to the machinery provided 
under the Act and not by a suit in a civil Court. In Commissioner of Income-tax, 
West Punjab, North-West Frontier arid Delhi Provinces v. Tribune Trust, Lahore^, 
the Judicial Committee observed at page 316 : 

“ ♦ * * ♦ the only remedies open to the tax-payer, whether 

in regard to appeal against assessment or to claim for refund are to be found within the four comers, 
of the Act. This view of his rights harmonises with the provisions of section 67. » ♦ * 

• • that no suit shall be brought in any civil Court to set aside or modify any assessment 

made under the Act . It is the Act which prescribes both the remedy and the manner in which it 
may be enforced.” 

The suit filed by the plaintiffs against the Union must therefore fail on three 
independent grounds, each of which is sufficient to non-suit them. 

(1) The suit which was in substance one for setting aside an assessment was^ 
in law not maintainable because of section 67 of the Indian Income-tax Act ; 

(2) That in the absence of an order under section 25-A (1) assessment of the 
Hindu joint family was properly made ; and 

(3) Even if an order recording partition was made the liability of the pl^tiffs- 
to pay income-tax assessed on the family could still be enforced against them jointly 
and severally under section 25-A (2), Proviso. 

The plea of irregularity in holding the sale proceedings set up in the trial Court. 
was negatived by the trial Court as well as the High Court, and has not been can- 
vassed before this Court. 

About the title of the plaintiffs to items 46 to Dl in the schedule annexed to- 
the plaint, the High Court disagreed with the trial Court. These properties were 
purchased in the names of two of the three plaintiffs by the sale deed Exhibit 
A-230, dated March 15, 1944. The consideration of the sale deed was Rs. 23,500 
of which Rs. 5,019 had been paid in advance in four instalments before March 15, 
1944, and the balance of Rs. 18,481 was paid before the Sub-Registrar to the vendors 
who conveyed the properties to Devadattam and Devarayulu two of the three 
plaintiffs acting by their mother Narayanamma as their guardian. The properties 
having been purchased in the names of the two plaintiffs the burden prima facie 
lay upon the taxing authorities to establish that the sale deed was taken for and on. 


1. (1948) 2 M.L.J. 14 : L.R. 74 I.A. 306 : A.I.R. 1948 P.C. 102 (P.C.). 
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beUalf of the joint family or with the aid of joint family funds. . Evidence was led 
by both the sides to support their respective versions. The trial Court held that 
the plaintiffs’ case that their grandmother Seshamma provided the, consideration was , 
not proved, but there was also no evidence to show.that the consideration was provided 
by the joint family, and as the burden of proof lay upon the Union, their case must, 
fail. The High Court however held that the burden which lay upon the Union to 
prove that the properties were purchased out of the joint family, funds was duly 
discharged. The question of ,om<s probandi is certainly important in the early stages 
of a case. It may also assume importance ,where no,, evidence at all is led on the 
question in dispute by either side ; in such a contingency the party on wmom the 
onus lies to prove a certain fact must fail. _ Where, however, evidence has been led 
by the contesting parties on the question in issue, abstract considerations of onus 
are out of place ; truth or otherwise of the case must always be adjudged on the 
evidence led by the parties. 


But in support of the case that Seshamma uau provided the consideration, 
three witnesses P.W. 4, P.W. 5, and P.W. 8 were examined. Seshamma had died 
a few months before evidence was recorded in the suit. That evidence was found 
by the trial Court as well as the High Court to be discrepant and in essential parti- 
culars so improbable that it could not be relied upon. P.W. 4 Narayanamma — 
plaintiffs’ mother — deposed that the properties had been purchased for the plaintiffs 
by her mother Seshamma “ with the money given to Seshamma” by, her husband. 
This money according to Narayanamma was given to Nagappa and Nagapjpa paid 
it to the Vendors in the presence of the Sub-Registrar. But this story stands wholly 
discredited by her admission that Seshamma’s husband and his brothers were joint 
in business and estate till the former’s death. Again there is on the record a state- 
ment made by Seshamma, before the Income-tax authorities, wherein she had stated 
that when her husband died, she might have had with her about Rs. 4,000 to 5,000 
which she gave to her daughter. Nagappa was questioned in regard to this state- 
ment .and he suggested that the statement was obtained by coercion from' Seshamma 
by the Income-tax authorities. The story that Seshamma owned a large amount 
of cash, is not supported by any documentary evidence and it is difficult to believe 
that a trading family would not have invested the amount, if it was in truth devised 
to Seshamma by her husband. In cross-examination Narayanamma altered, hen 
version. She stated that Seshamma’s uncle had left everything to her as he, had no 
■Children or family, but he did not execute any document in favour ’of 'Seshanuna 
and that at the time of his death he stated orally that Seshamina should take all the 
properties and that Seshamma and her brother knew about what she -received from 
her paternal uncle. P.W. 5 Venkatasami who was, originally a clerk of Nagappa/ 
said that he was acting as a clerk in the employmerit of Narayanamma.; He swore 
that he had seen Sesharnma giving Rs., 6,000 to Narayanamma ubout four years 
ago and that a month later Seshamma brought- B.s.' 3 jOOO and gave them ', to. .Nara- 
yanamma and that about ten days thereafter Seshamma brought Rs. 12,000 and 
.•gave -them to Nagappa and Narayanamma.' He adnuffed that Seshamma had no 
immovable property other than a nouse which shehad bequeathed to' her daughter 
under a will. The witness did not know how Seshamma got the amount.' - He, 
however, stated somewhat inconsistently under cross-examination that on the date 
•of registration of Exhibit A-230 Seshamma had asked, her daughter ‘‘Narayanamma 
to bring the money”. On that day- the key of the iron safe. was with Narayanamma 
.and that Narayanamma brought some cash which was counted and paid over to 
the vendors. Both the Courts found that this witness was unreliable and a bare 
reading of his recorded testimony confirms that view. Nagappa said that Seshamma 
bad paid the consideration for the sale-deed, . but in cross-examination he made 
■daverse statements which threw doubt upon the truth of that story. He was interested 
m devising ways -and means for saving the properties for the benefit of his sons.' 
•It was.he -who had instigated and had prosecuted the suits. His bare statement that 
the consideration for the sale-deed was advanced by Seshamma not sup- 
ported by any documentary evidence is unreliable, especially .having regard to the 
statement which Seshamma had made before the Income-tax authorities. It must 
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iier^ore be that the Courts below were right in holding that the plaintiffs have 

ailed to establish, that the properties, conveyed by, the sale-deed were purchased 
the funds supplied by Seshamma. It is conmmon ground that the plaintiffs 
lad no other source of income. ■ As admitted by Nagappa and his clerk Venkata- 
. sami, Nagappa made large profits in his business, and Rs. 18,481 out of the consi- 
deration, payable under Exliibit A-230,were actually paid to the vendors by Nagappa. 
There were before the Court two versions— one by the plaintiffs who alleged that the 
consideration for the, sale-deed was supplied by Seshamma. That version, for 
reasons already stated» cannot be accepted. On the other hand there is the version 
that the funds belonged to the joint family of which Nagappa was the , Manager and 
that Nagappa paid the consideration. No documentary, evidence in support of 
either version is forthcoming : even Nagappa’s accounts have not been produced. 
But if the rnonie^ were actually paid by Nagappa and the story about Seshamma 
having provided the amoiipt be disbelieved, it would be a legitimate inference con- 
sistent with probability that Nagappa had for purchasing the property provided 
the funds out of the joint family earnings. It appears that Kumaji Sare Mai, who 
are the respondents in Appeal No. 642 of 1961, had in the suit filed by them in 1942 
obtained an order for attachment before judgment over the immovable property of 
the joint family in the hands of Nagappa. This attachment before judgment was’ 
outstanding at the date of the sale-deed Exhibit A-230. This order for attachment 
before judgment was vacated when the suit was dismissed by the trial Court on ’ 
August 31, 1944. This circumstance 'in the context of the other evidence strongly 
supports the contention of the Union that with a view to protect the properties from 
his creditors' Nagappa thought of purchasing the properties in the names of his sons 
the plaintiffs and the consideration was advanced by him. The High Court was 
therefore right iri' holding that the propierties items 46 to 51 were of the joint family 
and liable to, be attached and sold in enforcement of the liability for payment of 
income-tax. Civil Appeal No. ,641 of 1961 must therefore fail. 

IVe may now deal, with thejquestipns which fall to be determined in Civil Appeal 
No. 642;of 19.61 one of the questions being common in Appeals Nos. 641 and' 642 of 
1961. Suit No. 7 of 1^44 was;filed by the firm Kumaji Sare Mai for damages for 
breach of contract. ,„That suit , was decreed by the High Court on March 5, 1947. 
Within nine days thereafter the deed of partition came into existence. The plaintiffs 
contended that the debts due by Nagappa to Kumaji Sare Mai being immoral or 
avyavharika, their share' ih' the properties was not liable to be sold. In any event, 
they contended, the shares allottedHo them under the deed of partition were not 
liable to be attached and' sold in ’execution ‘proceeding in enforcement of the decree 
against their father Nagappa,' ’and the remedy of the creditor even if the debts were 
not avyavharika was to file a suit to enforce the pious obligation of the plaintiffs 
and not in- execution ofthe decree' obtained against Nagappa alone.'.’ The creditors 
contended 'that the deed' df partition ';was a sham transition arid therefore 
th'dy were entitled to proceed ' in execution.' Alternatively, it was contended that 
even if the deed of partition did not evidence a sham transaction, it was open to them 
as holders of a decree obtained before the' partition to enforce the pious obligation 
of the plaintiffs to discharge the debts of their father in- execution of the decree, 

, arid; it was dot necessary for them to file a separate suit. ' On the question as to the 
'l proper procedure for enforcement of the liability of a Hindu son_ to discharge the 
debts of his father which are not 'avyavharika where since the passing of the ckcree 
on the debt against the father there has been a partition between the father and son 
there has arisen difference of opinion. The Madras High Court in Schweoo K. o. 
RM. Firm v. Subbiah''-, held that the son’s share in the property canimt be proceeded 
against in execution, as the division' of status brought about by the partition wi 
starid, notwithstanding the avoidance of the partition as a fraudulent trmsler. ims 
was re-affirmed iri a Full Bench judgment of the Madras High Court in Kartagadaa 
China Ramayya v. Chiruvella Venkanrajti and another,^ where the Court rield . 
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“A son under. the Hindu law is undoubtedly liable for the pre-partition debts, of the fainer- . 
which are not immoral or illegal. If a decree, however, is obtained against the father alone, and 
there is a partition of the family properties, in execution of such a decree, the son’s share cannot be 
seized by the creditor as by reason of the partition the disposing power of the father possessed by 
him over the son’s share under the pious obligation of the son to discharge the father’s debts can no / 
longer be exercised. With the parititiori, the power comes to an end. The liability thereafter can. . 
be enforced only in a suit. After partition, the son’s share can no longer be treated as property 
over which the father had a disposing power within the meaning of section 60, Civil Procedure 
Code.” • 

On the other hand,- the Bombay Higli Court has held in Ganpairaq Visliwana- 
thappa V. Bhimrao Sahibrao \ that a decree obtained against the Hindu father may 
after partition be executed against the son’s interest by impleading, the' son as a party 
to the execution proceeding against the father. 

There is no clear expression of opinion by this Court on this question, though. 
in S. M. Jakati and another v. S. M. Borkar arid others", this Court has held that the. 
liability of a Hindu son to discharge the debts of his father which are not tainted 
with immorality or illegality is founded on the pious obligation of the son which 
continues to exist in the life time and even after the death of the father and which 
does not come to an end as a result of partition of the joint family property ; all 
that results from partition is that the right of the father to make an alienation comes 
to an end. In that case the property of the family was sold in execution of a money 
decree against the father, and the sons sued to set aside the sale in so far as it affected 
their interest in the property and for a decree for possession of their share. The Court 
held that it was not proved that the liability which was incurred by the father was 
illegal or immoral, and the sale of the joint family property including the share 
of the sons for satisfying, the debts was valid notwithstanding the severance of the 
joint family status effected before the sale was held through Court. We do not 
think it necessary to express our opinion on the question whether the remedy of the 
creditor is to file a separate suit to enforce the pious obligation of a Hindu son to 
discharge the debts of his father, where since the decree against the father on a 
debt there has been a severance of the joint family status, or whether he can proceed, 
to execute the decree against the son’s interest in the property,, after impleading him, 
as a. party to the execution proceeding, for we are definitely of the opinion that the 
High Court was right in holding that the partition was a sham transaction which, 
was not intended to be operative. 

0n March 14, 1947 the deed of partition was executed and registered. The , 
object of this partition, it is alleged, was to protect the interest of his minor sons; 
against their father who was acting to the detriment of his sons and was not even 
living with the family. The High Court relied upon adarge. number of circumstances 
in support of its view that the partition was nominal. Thedeed was executed within 
a week after the decree was passed by the High Court in- Kumaji Sare Mai’s suit. 
Nagappa had acquired an extensive property which was, on acquisition treated as . 
joint family property and there was nothing to show that Nagappa was ill-disposed 
towards his .sons or was actuated by any desire to harm their interest. The real 
purpose of the partition was to save as much property as possible and to preserve 
it for his children. The deed of partition showed apparently an equal distribution 
of property valued at Rs. 1,24,600 into, four, shares each of the value ofRs. 31,150-. 
but the properties allotted to the share of Nagappa were in reality not worth that 
amount. Nagappa had also to discharge a debt for Rs. 12,236-4-9 for which he was- 
rendered liable under the deed and that debt could not be satisfied out of the pro- 
perty allotted to him. Again immediately after the deed of partition, Nagappa 
settled upon his wife Narayanamma a major fraction of that share and sold away 
one of his houses. The intention of Nagappa to make it appear to the Income-tax De- 
partment that no useful purpose would be served by taking coercive steps as the pro- 
perty allotted to him and remaining after disposal of a good part of it as indicated 
above was wholly insufficient to meet the demands of the Department is indeed clear 
It was Nagappa who had instigated and prosecuted the suits. Narayanamma was* 
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an illiterate and an ignorant woman, who knew nothing about Nagappa’s transactions 
and dealings. She did not even know what property had fallen to the share of her 
sons. Admissions made by her disclose that she did not manage the property, though 
■apparently she was. treated as the guardian of her sons in the partition deed. The 
story that Nagappa was living with a mistress, and was not looking after the education 
and welfare of his minor sons does not appear to be supported by any reliable evidence. 
The eldest son was at the date of the alleged partition 14 years of age, and the youngest 
was three years old, and in the absence of any serious causefor the differences between 
Nagappa and Narayanamma, partition of the estate could not have been thought of. 
Witness Singari Seshanna D. W. 1 has deposed that Nagappa, his wife and child- 
ren were living together in the family house even at the date of the suit and that 
Nagappa was collecting rents from all the houses. This statement does not appear 
to have been challenged in cross-examination. P.W. 5 Venkatasami the clerk of 
Narayanamma, who claimed to be looking after the management of the properties 
on behalf of Narayanamma, admitted that he could not say which of the houses were 
leased and to whom ; he was unable to give any particulars with regard to some of 
the houses. This ignorance on the part of the alleged manager lends support 
torthe testimony of Singari Seshanna D. W. 1 that it was Nagappa who remained 
in management of the property, and that the family lived together and in 
fact there was no disruption of the joint family. It is true that many documents 
were produced to show that the properties were entered in the names of the sons 
after the deed of partition. It also appears that taxes were paid separately in respect 
of the houses to the local Municipality and receipts were issued in the namesof persons 
in whose names they stood in the municipal records. But these receipts do not show 
the natdes of the persons by whom the amounts acknowledged in the receipts were 
paid. The High Court has believed the evidence of Singari Seshanna D.W. 1 that 
it was Nagappa who continued to remain in management. It is true that the plaintiffs 
have led evidence of two witnesses P.W. 6 and P.W, 7 who have deposed that they 
had assisted in making the partition. The deed of partition was undoubtedly 
executed and was registered, but the mere execution of the deed is not decisive of the 
question whether it was intended to be effective . The circumstances disclosed by 
the evidence clearly show that there was no reason for arriving at a partition. Counsel 
for the plaintiffs practically conceded that fact, and submitted that Nagappa’s desire 
to defeat his creditors, and to save the property for his sons, was the real cause for 
bringing the deed of partition into existence. Counsel claimed, however, that 
Nagappa had adopted the expedient of effecting a partition with the object of putting 
the property out of the reach of his creditors, and the genuineness of that partition 
should not be permitted to be blurred by the unmeritorious object of Nagappa. But 
the continued management of the property by Nagappa since the partition, and the 
interest shown by him in prosecuting the suits, do clearly support the inference that 
the deed of partition was a nominal transaction which was never intended to be acted 
upon and was not given effect to. If it be held that the partition was a sham 
transaction the plaintiff’s suit for setting aside the summary order passed in execution 
proceeding on the application filed by the plaintiffs for setting aside the attach- 
. ment must fail. The Appeal No. 642 of 1961 must therefore also fail. 

Both the appeals are therefore dismissed with costs. 


V.B. 


Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 

Present;— S. K.'Das, A. K. Sarkar and M. Hidayatullah, JJ. 

'Sitalpur Sugar Works Ltd. . , • Appellant* - - 

V. 

The Commissioner of Income tax, Bihar and Orissa, Patna . . Respondent. 

Busintss expenditure — Factorjy building and plant — Expenses of removal to more favourable location — , 
Whether allowable — Enduring benefit to trade. 

Income-tax Act {XI of 1922), section 10 (2) (vi) and 10 (2) (xv) and Income tax Rules, 1922, 
Eule r Q — Form A — Form of Return — PartV. 

A sugar manufacturing company dismantled its factory buildings, plant andymachincry from,- 
its original site, ^vIlich was affected by floods and dearth of quality sugarcane, and removed them 
to a more favourable location, where they were rc-crectcd with the object of improving the business. ' 
The expenses of dismantlement, transportation and rc-crcctioi: incurred by the company were dis- 
allowed in the relevant' income-tax assessment as capital expenditure. The alternative claim for ' 
depreciation allotvance on that expenditure was also rejected. The High Court on Reference upheld 
the assessment. On appeal, 

Held, (1) that the expenditure was a capital expenditure and not a revenue cxpcnditiu’e. It 
was not incurred in earning any profit, but only for putting the factor>' in better shape so' tliat'it 
might produce larger profit when worked. 

There' is no distinction between an expenditure incurred for acquiring a'’matcrial capital asset 
or a legal right in the nature of capital and an expenditure incurred for acquiring any other advantage 
of an enduring nature for. the benefits of trade. It is not necessary for an advantage- to be for the 
permanent and enduring benefit of the trade that it must be the acquisition of a material asset or a 
chose .in action ; 

I . ■ ■ - 

(2) that no depreciation could be claimed on the ejqicnditure because no tangible assqt 
had been acquired by., the expenditure which could be said to have depreciated. The assessec 
•cannot claim depreciation on the amount spent for acquiring an advantage. 

In order to be enti'tted to deduction on account of depreciation undel Part V of the Form of 
Return given in the Indian Income-tax Rules, 1922, there has to be an improvement of the capital 
asset, an increase in its value. 

Appeal by Special Law from the Judgment and Decree dated 30th November, 
1960 of the Patna High Court in Miscellaneous Judicial Case No. 799 of 1958. 

(P. S. Patak, Senior Advocate (G. C. Mathur, Advocate, with him) for Appella.nt. 

; N: D. Karkhams and R. N. Sachthey, Advocates, for Respondents. 

' The Judgment of the Court was delivered by 

■ Sarkar, ,j. — ^This case does not seem to us to present any real difficulty.-, It 
arises out of a Reference to the High Court of Patna of two questions both of which 
were answered by the High Court against the assessee, the appellant: in this Court. 

- The appellant is a company manufacturing sugar.- It had its fadtory. originally 
at a' place called Sitalpur. That place was found to be disadvantageous fdr the ap- 
pellant’s business as sugarcane of good quality was not available in sufficient quantity ' 
in the neighbourhood and also as it suffered 'from ravages of flood.' With a view’ 
to improve its business the appellant removed'its factory' from Sitalpur to' another 
place called Garaul and in the process of dismantling the building and machinery," 
transportation from Sitalpur to Garaul and refitting the machinery at the latter place, 
it incurred a total expense of Rs. 3,19,766 in the year of account.' In the 
assessment of its income-tax, it claimed a deduction of these expenses as revenue | 
•expenses. That claim was rejected. The questions referred concern these expenses, j 

The first question was this : 

“ 'Whether the expenditure of Rs. 3,19,766 incurred by the assessee in dismantling and shifting 
hhe factory from Sitalpur and erecting the factory and fitting the machinery at Garual was expen- 
diture of a capital nature and not revenue expenditure within the meaning of section 10 (2) (xv) 
•of the Income-tax Act ? ” 

Considering the matter apart from the authorities, it seems to us impossible 
.that the expenditure could be revenue expenditure. It was clearly not incurred 
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for the purpose of carrying on the concern but it was incurred in setting up the con- 
.cem with a greater advantage for the trade than it had in its previous set up. The 
expenditure was not incurred in earning any profit but, only for putting its factory, 
that is, its capital, in better shape so that it might produce larger profits, when worked. 
It really went toxyards effecting a permanent improvement in the profit , making 
machinery, that is, in the capital assets. It was, therefore, a capital expenditure 
:and not a revenue expenditure. 

The case, furthermore, is completely governed by authorities. We think it 
comes clearly within the well-known dictum of Viscount Cave in Atherton v. British 
Insulated and Helsby Cables LtdA) thaX . ' 

“ when an expenditure is made, not only once and for all, but with a view to bringing into 
existence an asset or an advantage for the enduring benefit of a trade, I think that there is very 
-good reason (in the absence of special circumstances leading to an opposite conclusion) for treating 
«uch an' expenditure as pr >perly attributable not to revenue but to capital.” 

The test formulated by Viscount Gave has been accepted by this Court : see Assam 
Bengal Cement Co., Ltd. v. The Commissioner of Incoine-tax, West Bengali Here 
the expenditure produced an enduring advantage in the shape of transfer to a better 
factory site, an advantage which enabled the trade to prosper and an advantage that 
■could be expected to last for ever. It was an expense properly attributable to 
•capitaTuhder Viscount Cave’s dictum. 

Mr. Pathak did not question the authority of the test laid down in Athertoti’s 

but said that the test had no application in the present case as it would not 
apply unless by the expenditure a material asset or a covenant or right in the nature 
of capital was acquired. We find neither principle nor authority to support this 
contention. If an expenditure incurred, say for acquiring an additional plant, is 
capital expenditure, an expenditure incurred in dismantling and refitting the existing 
plant at a better site would be equally capital expenditure. They would both be 
capital expenditure because both were incurred for increasing the capacity of the 
profit making machine to earn prqfits and neither was incurred for earning the profits 
themselves. In principle, therefore, there is no reason to make a distinction as to 
the nature of the expense between an expenditure incurred for acquiring a material 
capital asset or a legal right in the nature of capital and an expenditure incurred for 
acquiring any other advantage of an enduring nature for the benefit of the trade. 
It is true that it has been said as Mr. Pathak pointed out, that the advantage acquired 
”by the expenditure must be analogous to an asset (see Halsbury’s Laws of England, 
3rd ed. Vol. XX p. 162) but that only means advantage of the nature of a capital 
asset, that is to say, “ an advantage to the permanent and enduring benefit of the 
trade ” ; see ibid p. 161 . It is obviously not necessary for an advantage to be of such 
.-a nature that it inust be the acquisition of a material asset or of a chose in action. 

As to the authorities, they are all against the view for which Mr. Pathak con- 
tends. We propose to refer to two of them only. First, there is the case of Granite 
Supply Association Ltd. v. Kitton^. The assessee was a company whose business’ 
was to buy and sell granite. It found it necessary to shift to a larger yard and in 
■doing so incurred expenses for removal of stones and cranes from the old to the new 
■yard’ and for. re-erecting the cranes in the latter yard. It was held that the Company 
■was not entitled to a deduction for these expenses. It was said that the expenses 
•■were of the same kind as those which might have been incurred in the buying of new 
■cranes. Lord McLaren said (p. 171), 

“i think that the cost of transferring plant from one set of premises to another more com- 
•modious set of premises is not an expense incurred for the year in which the thing is done, but 
for the genera] interest of the business. It is said, no doubt, that this transference does not 
add to the capital value of plant, but I think that is not the criterion.” 

Eord McLaren’s observation is completely against the view advocated by 
"Mr. Pathak that to constitute an enduring benefit a material asset or a right must 
Hje created. ■ 
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The above case, furthermore, is indistinguishable the case in hand. , 

Mr Pathak sought to distinguish the present case from the GrflMNe5^w;)^0’y4Mociario/t 
Ltd. case\ on the ground that there the business was not running at a loss mthe old 
yard and the expenses were incurred only to enlarge the business and hence were on 
capital account. We find it difficult to appreciate this distinction. Whether an 
expense is on capital account or not would not depend on whether it was incurred 
for earning larger profits than before nor would an expenditure be on revenue 
account because it was incurred for turning a losing concern into a profitable one. 

The other case to which we will refer is Bean v. Doncaster Amalgama ted Collieries 
Ltd.^ The Colliery Company was required by a statute to incur expenses for reme- 
dial works necessary to obviate loss of efficiency in an existing drainage system due 
to subsidence caused by the Company’s workings. The Drainage Board formed a 
general drainage improvement scheme and the Company paid a part of the expenses 
of the new. drainage constructed under the scheme. As a result of the new drainage 
the Compariy'was enabled to work its seams without incurring the liability under the 
statute as the new drainage system had been so constructed as to remain unaffected 
by the Company’s workings. It was contended by the Company that the payment 
for the new drainage was a revenue expenditure as it had not resulted in the acquisi- 
tion of any capital asset, but this contention was rejected and it was held that the 
expenditure was on capital account and no deduction for it was allowable. Viscount 
Simon said (p. 322), that the expenses had been incurred to “ secure an enduring 
advantage” within the proper application of Lord Cave’s phrase in Atherton v. 
British Insulated and Helsby Cables Ltd. He also quoted with approval the 
observation of Uthwatt, J., in the Court of Appeal that 

“ The result of the transaction clearly was that the value of the particular coal measures— a 
capital asset remaining unchanged in character— was increased both for use and exchange. There 
was, therefore, as the result of the transaction, brought into existence, not indeed an assetj but an 
advantage for the enduring benefit of the trade of the Company 

Obviously, therefore, there can be an enduring advantage acquired without an 
addition to or increase in the value of any capital asset. 

It is no doubt true that the distinction between revenue expenditure and ex- 
penditure on capital is very fine and often it is difficult to decide under which class 
an expenditure properly falls. No such difficultly, however, arises in the present 
case . We think, for the reasons earlier mentioned, that the present is a plain case 
and we feel no doubt that the expenses for shifting and re-erection were incurred 
on capital account. The first question referred was clearly correctly answered b\ 
the High Court. 

The appellant’s case is even weaker with regard to the other question which 
was this : 

“ Whether the assessee was entitled to claim depreciation on the said expenditure oi 
Rs. 3,19,766 ?” 

This question was raised presumably on the basis that if in respect of the first 
question it was held that the expenditure was on capital account, then deprecia- 
tion should be payable on the amount of the expenditure in the same way a; 
depreciation is allowed on capital. The claim for depreciation was made undei 
section 10 (2) (vi) of the Income-tax Act. But as the High Court rightly pointec 
out, no such depreciation could be claimed because no tangible asset had beer 
acquired by the expenditure which could be said to have depreciated. 

Mr. Pathak, therefore, put the case of the appellant from a slightly differenl 
point of view. He referred us to Part V of the Form of Return given in the Rules 
framed under the Act. That Part deals with a claim for depreciation. Column 3 
of this Part requires a statement to be made for “ Capital expenditure during the 
year for additions, alterations, improvements and extensions ”. Mr. Pathak conten- 
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2. (1894) 2 AU E.R. 279; 27 T.C. 296. 
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■ded that this Part showed that depreciation is allowable on capital expenditure for 
improvements, and that in view of our answer to Question- No. 1 the appellant would 
be entitled to depreciation on the expense as capital expenses incurred for improve- 
ment. This is an obviously fallacious argument. In order to be entitled to deduc- 
tion on account of depreciation under this Part of the Form, there has to be an 
improvement of the capital asset, an increase in its value. All that we have here is 
an expense incurred for acquiring an advantage for the trade. That may or 
may not be an improvement in the capital assets. The appellant cannot claim 
•depreciation on the amount spent for acquiring an advantage. Whether it could 
claim depreciation on improvements effected to capital assets is not a question 
mferred to the Court. The second question, therefore, was also correctly answered 
in the negative by the High Court. 

This appeal is dismissed with costs. 

V.B. — Appeal dismissed. 
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The Judgment of the Court was delivered by 

S. K. Das, J.— This is an appeal on a certificate of fitness granted by the High 
Court of Bombay under section 66 -A (2) of the Indian Income-t^ Act, 1922. The 
New Jehangir Vakil Mills Co., Ltd.,. Bhavnagar, appellant before us and called 
the assessee, carried on the business of manufacturing and selling textile piece-gopcL 
at Bhavnagar in the former Bhavnagar State. The present appeal is concerned with 
the assessment year 1945-46, the account year being the calendar year 1944. In 
the said assessment year the Income-tax Officer concerned added to the taxable im 
home bf the assessee a sum of Rs. 1,86,931 (which was later reduced to Rs. 1,23,840) 1 
as a revenue receipt,' representing an amount by whicK^the sale price exceeded the 
original cbk of certain shares' 'and securities purchased arid sold by the appellant. 
It was held that in the relevant account year in which the shares were sold and profits 
made as also in the two preceding years, the assessee was a dealer in! sha.res and secu- 
rities. In respect of this addition of Rs. 1,23,840 the assessee raised two contentions. 
The first contention was that it was -not a dealer in shares and securities’ • in the 
relevant account year or.in.the yeaxs,past, and that the shares and securities were 
held by way of investment and the investment sufplusywas in the nature of a 
capital receipt: The second- contention was-lhat even if thc-*assessee was'a' dealer in 
shares, and , securities in the relevant account year, the Incc^ertax Officer committed 
an error in the matter of the computation of profits in not taking the market value 
of the shares as at the opening day of that year as the cost thereof. 

‘'iri / ■ ’i . r.'f 'J’i: - 

.. ■ These .yvere the two questions along.with a third question which were, referred 
to, the .ffigh. Court under section 66 (2) of the Act. The third question does not 
ribw survive, and therefore we set out below the two questions which fall for decision 
in "this appeal ; 


“ 1. In the event of the surplus aforesaid being held to be income assessable to income-tax, 
.whether, the income should be ascertained by taking the market value of the shares as at the opening 
'day of the year as the cost ? , ■ , ’ 

2. 'Whether there is any evidence on record to justify the Tribunal’s finding that the assess^ 
company was a dealerdn shares not only in the year under consideration but in the years past ?” ' 

Now, as to the contention whether the assessee was a dealer or not in shares 
and securities in the calendar year 1944 the position appears to be that the Income- 
tax Officer found against the assessee. There was an appeal to the Appellate Assis- 
tant Commissioner Who remanded the case to the Income-tax Officer on the ground 
that the materials in the record were not adequate to decide the question. In the 
remand proceedings, the assessee filed before the Income-tax Officer statements ■ 
showing the position of transactions relating to shares and securities from 1939 , 
onward. These statements marked as Annexure ‘ C ’ form part of the statement of ; 
the case. In his remand report dated April 1, 1952 which is also a part of the state- 
ment of the case, the Income-tax Officer examined the purchase and sale of sh^es , 
in different years by the assessee and came to the conclusion that the assessee was a 
dealer in shares at least from the year 1942 by reason of the frequency and mutiplicity 
of the transactions which the assessee conducted since that year. It further pointed 
out that the assessee had sold certain shares out of a block of shares in the year 1943, ' 
and after taking out the price of the shares realised in 1943, the remaining amount 
was shown in the balance-sheet as the value of the remaining shares in each block. 
The value of such shares as shown in the balance-sheet for 1943 was not' the cost 
price of the assessee. In some cases it was below cost. As a result of this valuation 
in the balance-sheet, the profits from the sale of shares during 1945-46 would he 
Rs. 1,23,840. If, however, the difference between the sale price and the market- 
value of the shares as on the first day of the account year was taken .into account, 
the results might be different. ■ ' 

On the basis of the aforesaid remand report the Appellate Assistant Commis- , 
sioner examined the records of the transactions and observed : . • ‘ . ■ 


transactioHs of purchase and two transactions of sale in 1942. The 

19« Se if S fifteen or tw“my Went 

Gates m 1943. There is a similar number of transactions m 1944. Many of the shares purchased 
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in 1943 have been disposed of in 1944. [Several scripts purchased in 1944 have been sold within the: 
year. The number of transactions is, in my opinion, sufficiently numerous to show that the assessee- 
is a dealer in shares.” 

There was an appeal then to the Tribunal. The Tribunal came to the conclusion, 
that so far as Government securities were, concerned the assessee was :obliged to 
keep its large cash invested in Government securities and therefore, so far as these, 
securities were concerned, the amount realised by their sale was not a revenue receipt 
and should not be included in the total income of the. assessee. ■ It held, however,. 

. that the assessee was a dealer in shares in 1944 and as to the computation of the. 
profits ma^e on the sale of the shares, such profits were correctly computed to be 
the difference between the original cost price of the shares to the assessee at. the time, 
of purchass and the price realised at the time of sale, and the Tribunal significantly 
. added that' this computation was correct ion the finding that the assessee whs a 
'dealer not', only in 1944 but from 1942 onward. We may here state that, for the 
years prior to the account year 1944, the Department had treated the assessee as ^ 
investor arid not a dealer in shares and had iriade assessments';accordingly for thbse; 
years., Those' assessirients. have now’ become final. ‘ " ' "’,1,’.’* 

!■' . When the .matter went to the High Court on a case stated by the Tribunal, 
the High'Coiirtlobserved that the crucial year was the year 1943, for if the assessee 
.was a dealer in shares since 1943 and- sold some of them in the account year' 1944 
.arid'made profits-thereon, then both the questions referred to the High Court must 
be answered against the assessee. The High Court re-framed'the second question 
by. substituting the, words in the y^r;1943 ” ,for the words," in the years past”. 
The High, Court further pointed out. that in the exercise of its adyisbry jurisdiction 
'it did not sit in appeal over the decision of the Tribunal that the assessee was a dealer 
in shares' in the year 1943. ,It also Held that on the materials on xecord.it was ppen 
.'to the Tribunal to come to the conclusion that the assessee was a .dealer in, shares, 
in J943 'and as to the computation of profits it pointed out that if the assessee,was a. 
/dealer inl943. alsb, then it was not open to the assessee to say that the inarket value 
of the shares as on the opening day of the year 1944 should be taken as the cost of 
, the shares. .* Accordingly, the High Court answered both the questions against the 
.assessee’i',' ' . ■ ' 

J Learned counsel for the appellant has addressed us at length on both questions. 
However, it appears to us that by reason of the re-framing of the second question, 
.the two questions really merge into one, namely, was the assessee a dealer in shares 
dn 1943 and continued to be such a dealer in 1944 which is the relevant account year _? 
The question no doubt has two aspects. Firstly, there is the aspect whether there is 
any evidence to justify the finding tliat the assessee was a dealer in shares in 1943- 
s Secondly, there is the aspect as to how the profits made from the sale of shares in 
,1944- should be computed in the assessment year 1945-46. It is however manifest 
.that if the assessee was a dealer in 1943 also,' then the principle laid down by this 
Court in Commissioner of Income-tax v. Bai Sbirinbai K. Kooka^, will not apply, 
for that decision proceeded on the footing that the assessee in that case converted 
her investment shares into a stock-in-trade’ and carried on a trading activity as from 
-April 1, 1946, the relevant account year being the finmcial year 1946-47. If the 
assessee in the present case was a dealer in 1943, then nothing happened on the opening 
day of the . relevant account year, namely, January 1, 1944 and there is no reason 
why the market value of the shares on that date should be taken into consideration 
in computing the profits. Learned counsel for the assessee has however pressed 
ari argurhent which may now be stated. He has submitted that he is not argumg 
that it Was not open to the assessing authorities to consider the question whether 
the assessee was a dealer in shares in 1944 which v/as the relevant account year. 
he contends is that it was not open to the taxing authorities to consider ^^d hM 
that the assessee was a dealer in shares in 1943 because for all years prior to 19 
. the Department had already assessed the assessee on the footing that it was an investor 
of 'shares and not a dealer and those assessments havirig become final could be re- 
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•opened only either under section 34 or section 35 of the Act. The argument is 
that in assessingthe assessee for the account year 1944 it was open to the Department 
to, treat the assessee as a dealer in 1944 but not for any earlier year which v/as hot 
thie subject of the assessment proceedings. Learned counsel stdtes that if he is 
right in his first contention, then the profits made on the sale of shares in 1944 must 
be computed in the manner laid down in Commissioner of Income-tax v. Bai Shirinbai 
K. Kooka\ because the assessee will be treated as a dealer for the first time in the 
relevant account year, 1944. 

The argunient appears plausible at first sight and it may perhaps be conceded 
that the question of the computation of porfits in a case like this is not entirely Iree 
from difficulty. However, on a very careful consideration of the argument we haye 
come to the conclusion that it is not worthy of acceptance. As to the first; aspect 
•of the question we see no difficulty. The Appellate Assistant Commissioner and 
the Tribunal have referred to various transactions relating to shares shown in the 
books of the assessee. From those transactions they came to the conclusion that 
the assessee was a dealer in 1943. The High Court has also summarised the various 
transactions in which the assessee indulged in the year 1943. Having regard to the 
frequency and nature of those transactions it was open to the taxing authorities to 
come to the conclusion that the assessee was a dealer in shares in 1943. We are not 
.prepared to say that the rule of “ no evidence ” can be applied to the present case. 
We therefore consider that the High Court correctly answered the question relating 
to this aspect of the , case. 

Now, as to computation of profits. Though it is true that the question which 
directly arose before the taxing authorities in the present case was whether the assessee 
■was a dealer in 1944, the question of the position of the assessee in 1943 also arose 
in determining how the profits made in 1944 should be computed. It is not therefore 
•quite correct to say that the position of the assessee in 1943 was completely outside 
ithe scope of the assessment proceedings of 1945-46. In determining or computing 
the profits made by the sale of shares in 1944, the assessing authorities had to go 
into the question-^id the assessee start its tradig activity on January 1, 1944 or 
•did it start the trading activity at an earlier date ? If the assessee was a dealer when 
the shares sold in 1944 were originally purchased, then obviously the principle in 
Commissioner of Income-tax v. Bai Shirinbai K. Kooka\ will not apply and the profits 
will be the excess of the sale price over the original cost price. 

The extent to which a decision given by an Income-tax Officer for one assess- 
ment year affects or binds a decision for another year has been considered by Courts 
several times and speaking generally it may be stated that the doctrine of res judicata 
•or estoppel by record does not apply to such decisions ; in some cases it has been 
held that though the Income-tax Officer is not bound by the rule of res judicata 
•or estoppel by record, he can re-open a question previously decided only if fresh 
facts come to light or if the earlier decision was rendered without taking into consi- 
4eration material evidence, etc. As to the argument based on sections 34 and 35, 
it is enough to point out that the assessment relating to the year 1943 is not being 
Te-opened. That assessment stands. What is being done is to compute the profits 
•of 1944, which the assessing authorities could do, by finding out when the trading , 
.activity in shares began. The question of the profits in 1944 was not and could notJ 
be the subject of any assessment proceeding relating to 1943, for such profits arose-^ 
•only on the sale of the shares in 1944. ) 

In Broken Hill Proprietary Company v. Broken Hill Municipal Council^ the‘ 
•question was one of the capital value of a mine for rating purposes. This question 
■of valuation as between the parties was determined by the High Court of Austrafia 
in a previous year. But it was held that the decision did not operate as res iudicata 
The reason given was : ‘ . 


“ The decision of the High Court related to a valuation and a liabiUtv to a tax In a nrevtons 
jyear.andno doubt as regards that year the decision could not be disputed T^e ptwent rase Se 
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to a new ciuestion namely, the valuation for a different year and the liability for that 

year. It is not eadem questio, and therefore the principle of res judicata cannot apply.” 

In. another decision reported in the same volume, Hoystead v. Commissioner of 
Taxation^, one of the questions was whether certain beneficiaries under a will were 
joint owners. It was held that although in a previous litigation no express decision 
had been given whether the beneficiaries were joint owners, it being assumed and 
admitted that they were, the matter so admitted was so fundamental to the decision 
then given that it estopped the Commissioner. The latter decision was distinguished 
in Society of Medical Officers of Health v. Hope*, Both the decisions were again 
considered by the Judicial Committee in Caffoor v. Income-tax Commissioner^. 
The decision in Broken Hill Proprietary Company's case*, was approved and the 
principle laid down was that in matters of recurring annual tax a decision on appeal 
with regard to one year’s assessment is said not to deal with eadem questio as that 
which arises in respect of an assessment for another year and consequently not to 
set up an estoppel. As to the decision in Hoystead’ s Case^, it was stated : 

“ Their Lordships are of opinion that it is impossible for them to treat Hoystead's case'^ as 
.constituting a legal authority on the question of estoppel in respect of successive years of tax assess- 
ment. So to treat it would bring it into direct conflict with the contemporaneous decision in the 
Broken Hill case* and to follow it would involve preferring a decision in which the particular 
point was either assumed without argument or not noticed to a decision, in itself consistent with 
much other authority, in which the point was explicitly raised and explictly determined.” 

In Instalment Supply (P.) Ltd. v. Union of India^, the Court referred to the deci- 
sions just mentioned and said that it was well settled that in matters- of taxation 
there would be no question of res judicata. 

On the principle stated above, it seems to us that it was open to the taxing 
.authorities to consider the position of the assesses in 1943 for the purpose of deter- 
mining how the gains made in 1944 should be computed, even though the subject 
•of the assessment proceedings was the computation of the profits made in 1944. 
The circumstance that in an earlier assessment relating to 1943 the assessee was 
treated as an investor would not in our opinion estop the assessing authorities from 
-considering, for the purpose of computation of the profits of 1944, as to when the 
trading activity of the assessee in shares began. The assessing authorities found 
that it began in 1943. On that finding the profits were correctly computed and the 
answer given by the High Court to the question of the computation of the profits 
was correctly given. • • 

For these reasons the appeal fails and is dismissed with costs. 

V. B. . , ■ Appeal dismissed. 
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2. L.R. (1960) A.C. 551. 

3. L.R. (1926) A.C. 584. 


4. L.R. (1926) A.C. 94. 

5. (1962) 2 S.C.R. 644 ; (1961)2 S.CJ. 625. 


274 


[1963^ 


■the' toPRERlE' CbUliT JOURNAL. ’ , • • ■ ■ 

: THE’ SUPREME COURT OF INDIA. .. . . ■ ' 

(Criminal Appellate Jurisdiction.) . ■ . , 

-S; Jl Ii.iMi/ fe’. '''SuBBA. ,RAO, N. Rajagopala ' AyyanGar and- 

. . ‘ Appellants * 


Respondent. 


.Present 

J. ,R. Mudholkar, JJ- . . , . , ^ 

Tulsi Ram, etc. • ■ ■ • 

' ' ' ■ ■ '••■■ ■ ■ ■■ 

The State of Uttar Pradesh (In both the Appeals) . 

Penal Code (XLV of i860), seeiions 4^0 atiA ‘fi^’—CIieating— Gist of effence—Hundis drawn agamP 
ratlwaTrecelu which had been : altered to show larger c^jnment than actually ^covered by Ihem-DmomUng 

yZi hmdis by the cortsignor-Ofence-^ection < 14 --'' DishMcsily ’—Meaning. . , 

•No doubt bills or hundis ate tKemselves securities and taking into consideration the credit of the 
NO uouDt, cofccivablv discount such hundis but where the hundis are themselves 

Kv raflwav rSs : be futile to say that the raihvay receipts were not intended, 

5tSs to be regarded as further.security for discounting the bills, mere a consignor of goods- 
dLws a hurdi for the price of the consignment on some firm and supports that hundi with the railway 
trint obteired by him in respect of the consignment, the party in fact pledges the consignment to 
Se bank discounting the hundi and, therefore, in such a transaction the railway receipt cannot be 
as anvthir E else than a security for that transaction. If that security turns out to be worthless 
Tr pi-^^SSsb^^^use the vaVue of the consignment is only a fraction of what it w^: 
rmrSciUed to be, the discounting of the hundi by the party drawing it must nepsanly be regarded 
«?,,nl«^ul It -would thus follow that the consignor m question made a gam by obtaining credits 

andthat those credics were obtamed by them by resorting to unlatvful means. The gain they made- 
■ was, therefore, unlatvful. 


' Tn an offeuce Under section 420 of the Penal Code, a pecuniary question necessarily arises. Where 
arises the element of' dishonestly ’ need not be established and it would 


vould be suffi*- 


no pecuniary question arises the eluent 1 

cient to establish that the act was fraudu , . , , , u . nv 1- j 

ttic intention to cause injury to the person defrauded must be established. 

But where the allegation is ihat a person has dishonestly induced another to part with proper^; ' 


that the act was fraudulent ai.d, therefore it may be that where an act is fraudulent 


something different has to be considered and that is whether he has thereby a won^ul 


lo^to the person who parted with property or has made -wrongful gain to himself. These are tivo- 
fawits of the definition of dishonesty and it is enough to establish the, existence of one of them. The-- 
law does not require that both should be established. 


Appeals from the Judgment and Order, dated the 15 th April, 1958 of the Allaha- 
bad High Court in Criminal AppeaE Nos, 1332 and 1476 of 1954. 

A.N.Mtdla andR.R. Tawakley, Stiaor Advocates (J. P. Gojal,. A. Banerjeer 
and K. P. Gupta, Advocates with them), for Appellants. 

G. C. Mathur and C. E. Lai, Advocates, for R^pondent (In both the Appeals)'.^ 

The Judgment of the Court was delivered by 

Mudholkar, J. — ^These are appeals by a certificate granted by the High Court of.' 
Allahabad. They arise out of the same trial. The appellants in both the appeals, 
except Chandrika Singh were convicted by the Second Additional DEtrict and Ses- 
sions Judge, Kanpur, of offences under section 471, Indian Penal Code read with 
sections 467 and 468, Indian Penal Code, and sentenced variously. TuEi Ram,. 
Beni Gopal and Babu Lai were each convicted of offences under section 417 read with, 
section 4Q0 and Moti Lai of offences tmder section 417, Indian Penal Code and'. 
Lachhmi Narain of offences under section 420, Indian Penal Code. Separate sen- . 
tences were awarded to each of them in respect of these offences. All the six appel-,l 
lants were, in addition, convicted under section 120-B, Indian Penal Code andj 
sentenced separately in respect of that offence. In appeal the High Court set aside- 
the con-viction and sentences passed on TuEi Ram, Beni Gopal, Babu Lai and Moti: 
Lai of offences under section 471 read with sections 467 and 468, Indian Penal Code- 
and also acquitted Moti Lai of the offence under section 417, Indian Penal Code. 
It, however, upheld the conviction of all the appellants under section 120-B, Indian - 
Penal Code as well as the conviction of TuEi Ram, Beni Gopal and Babu Lai of 
.offences-under-section 417 read with section-420, Indian Penal Code. As regards 
Lachhmi Narain it maintained the conviction and sentences passed, by the Additional- 
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Srasions Judge in all respects and dismissed the appeal in toto. The relevant facts 
are as follows : — 

The appellants, othei' than Chandrika Singh are members of a Marwari trading 
family belonging to Rae Bareli and Chandrika Singh was their employee The 
relationship amongst Lachhmi Narain and the first four appellants in Criminal 
Appeal No. 62 of 1958 would be clear from the following genealogical table : 

Bhairo Prasad 


S riNiwas (accused) Sagailvlal 

Lachhmi Beni iopal I’nlsi Ram (iobardhan Das ^ P.ahlad Rai I 

Narain , ■ Babu Lai 


Suraj Mai — (minor) Nand Lai (deceased) . 

Moti Lai Parshottamdas 

(died during pen- 
dency of the case). 

It is common ground that Lachhmi Narain was the karia of the family and the 
entire business of the family was done under his directions and super%asion. This 
fact is material in view of the defence taken by the first four appellants in Criminal 
Appeal No. 62 of 1958. 

It is common ground that the family carried on business in the names and 
styles of (i) firm Beni Copal Mohan Lai tvith head oflicc at Rae Bareli, (2) firm 
Tulsi Ram Sohan Lai widi head office at Lalgunj in the district of Rae Bareli, (3) 
firm Bhairon Prasad Srinivas with head office at E.ac Bareli, (4.) firm Gobardlian Das 
Mod Lai with head office at Madhoganj in the district of Partabgarh and (5) firm 
Sagarmal Surajmal with head office at Unchahar in the district of Rae Bareli. 
Though different members of the family were shown as partners in these five fiims 
one thing is not disputed and that is that the business of each and every one of these 
firms was being conducted by and under the orders and direcdons of Lachhmi Narain 
though in point of fact he was shown as partner along v/ith his father Sri Niwas and 
brother Pahlad only in die firm of Bhairo Prasad Srinivas. 

It is common ground that in May, 1949 the firm Bhairo Prasad Srinivas was 
appointed the sole importer of cloth for distribution amongst wholesalers in the 
Rae Bareli district. .Prior to the appointment of tliis firm as sole importer. a syndi- 
cate consisting of four firms of Rae Bareli was the sole importer of cloth in tiiat district. 
It would, however, appear that this syndicate failed to take delivery of large conrign- 
ments of cloth with the rteult that the Deputy Commissioner discovered tliat cloth 
bales valued at about Rs. 2,25, 000, were lying at the railway station and demurrage 
on the consignment was mounting every day. It is not disputed either that it was 
at the instance of the Deputy Commissioner that the firm Bhairo Prasad Srinivas 
agreed to act as sole importers, take delivery of the cloth and distribute it amongst 
wholesalers. They were also required to take delivery subsequently of cloth worth 
over Rs. 23 lakhs. This firm and one other allied firm were also importers and dis- 
tributors of foodgrains and salt in the district. 

Both the Courts below have held that in order to obtain short term credits the- 
appellants hit upon an ingenious device and succeeded in securing credits to the 
tune of Rs. 80 lakhs between May, 1949 and December, 1949. While the appellant 
Lachhmi Narain has throughout admitted that such a dewce was resorted to, the 
other appellants denied any knowledge of the aforesaid device. 

The particulars of the device adopted are these ; A partner or an employee of 
one of the firms booked small consignments of say Dvo or three bags of rape seed, 
poppy seed or mustard seed from various stations in Rae Bareh and rartapgarn 
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■districts to various stations in West Bengal, including the city, of Calcutta. The 
person concerned used to execute forwarding notes and obtain railway receipts in 
respect of such consignments. These receipts were prepared by the railway . autho- 
rities in triplicate, one being given to the consignor, one sent to the destination station 
and one kept on the record of the forwarding station. The consignor’s foil of the 
.railway receipt was then taken to Rae Bareli and there it was tampered with by . 
altering the number of bags, the weight of the consignment and the freight charges. 
All this was admittedly done by munims imder the direction of Lachhmi Narain 
iimself. These forged railway receipts were then endorsed by the consignor in 
favour of one or other of the firms Beni Gopal Mohan Lai, Tulsi Ram Sohan Lai, 
Sagarmal Soorajmal or of Bhairo Prasad Srinivas and thereafter these firms drew 
large sums of money commensurate with the huge quantities of goods specified in 
the forged railway receipts and on the security of these railway receipts drew demand 
<irafts or hundis in favour of various banks and two firms in Kanpur as payees on a 
firm styled as Murarka Brothers, Calcutta, as drawee. It may be mentioned that 
this firm was established by the family in Calcutta about a year or so before the trans- 
actions in question were entered into. After this firm was established in Calcutta 
JLachhmi Narain opened an account in the name of the firm in the Calcutta Branch 
•of the Allahabad Bank and authorised Babu Lai and Chandrika Singh, who was 
•originally an employee of the firm Bhairo Prasad Srinivas and was transferred to 
Calcutta, to operate on the account. The banks which discounted the hundis 
-and the drafts were the Kanpur branches of the Bank of Bikaner, the Bank of 
Bihar, the Bank of Baroda and the Central Bank of India and the firms \vere 
Mattadin Bhagwandas and Nandkishore Sitaram, both of Kanpur. These payees 
realised the amounts by presentation of the hundis and railway receipts to . 
Murarka Brothers at Calcutta. ' The banks obtained payment through their 
Branches in Calcutta while the two firms obtained payments through certain 
banks. To enable Murarka Brothers at Calcutta to honour the hundis on 
presentation Lachhmi Narain and Tulsi Ram, the acquitted accused Srinivas 
.and a munim of theirs named Hanuman Prasad, who was also an accused 
but died during investigation, used to get money transmitted from the firms’ account 
:ln the Rae Bareli, Lucknow and Kanpur branches of the Allahabad Bank to the 
•account of Murarka Brothers at Calcutta by telegraphic transfers." Delivery of the 
consignments despatched by the partners of the employees of the various family 
firms could obviously not be taken with the help of forged railway receipts because 
had that been done the fraud would -have been immediately discovered. Instead, 
■delivery was taken through commission agents on inderrinity Ijonds oh the allegation 
that the railway receipts had been lost. Such bonds were executed either .by one of the 
partners or by an employee and after getting them verified by the Station Masters and 
Goods Clerks of the booking stations they were endorsed in favour of the consignees. 

It has been established by evidence — and. it is not disputed before us— tlrat these 
'■consignees in fact took delivery of the small consignments at the special request 
of Lachhmi Narain, disposed of the consignments and credited the sale proceeds 
to the account of Bhairo Prasad Srinivas or Murarka Brothers at Calcutta. The j 
bulk of these forged railway receipts is not forthcoming, presumably because they V 
bave been destroyed after the hundis supported by them were honoured and the | 
receipts received from the banks or the firms which were payees under the hundis. / 
It is the prosecution case that the banks and the firms obtained discount charges of j 
-one or two annas per cent, for the amount paid by them, although had the family I 
hrms obtained these amounts by way of loan they would have been charged 1 
interest at 6 to 9 per cent, on these amounts, ■ 


Towards the end of December, 1949 the Kanpur branch of the Bank of Bikaner 
•and the Bank of Bihar received back a number of hundis urhonoured aloi'g with 
corresponding forged railway receipts. The Bank of Bikaner received five hundis 
for an amount of Rs. 3, 5^, 000 out of which hundis worth Rs, i 82 000 had been 
negotiated by the bank directly with the firm Bhairo Prasad Srinivas and hundis • 
worth Rs. 1,70,000 through Nand Kishore. Sitaram. Six Lndis wSe 
xeceived back by the Bank of Bihar, Kanpur, valued at Rs. 1,92,000, These were 
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negotiated through Matadin Bha^andas. The bank adjusted the account by 
debiting Matadin Bhagwandas with the amount. These unpaid payees instituted 
inquiries from the consignees and the railways and canie to know that the railway 
receipts offered as security to them were forged. These railway receipts have been 
exhibited in this case in order to prove the charge of forgery. 

After the cheating practised by the family firms and forgeries committed by 
them came to light, Daya Ram, P.W. 62, a partner in the firm Matadin Bhagwandas 
filed a complaint before the City Magistrate, Kanpur, on 4th January, 1950 and 
B. N. Kaul, Manager of the Bank ofBihar lodged a report at the Police Station, 
Goionclganj, Kanpur, on 13th January, 1950. The appellants, except Chandrika 
Singh, executed a mortgage deed on 5th January, 1950, in favour of the Bank of 
Bikaner for Rs. 3,62,000 which included Rs. 8,52,000 due on unpaid hundis, interest 
and other charges. According to the prosecution Bhairo Prasad Srinivas paid 
the firm Matadin Bhagwandas Rs. 1,00,000 and that Lachhmi Narain executed a 
promissory note for the balance of Rs. 92,000 in their favour. According to the 
defence, however, the criminal case filed by Matadin Bhagwandas was compounded 
by payment of the amount settled between the parties aiid that as a result they stood 
acquitted of the charge contained in the complaint of Matadin Bhagwandas. 

The appellant, Lachhmi Narain has taken all the blame upon Irimself. He 
not only admitted that he had obtajned credit to the tune of Rs. 80 lakhs on the 
security of railway receipts in which the quantities of goods consigned had been 
increased, but also admitted that he had got the quantities inflated by his munims 
Raj Bahadur and Hanuman Prasad, both of whom are dead. According to him, 
except for the complicity of the two m un ims the whole thing was kept a secret 
from everybody else. His defence further was that he had committed no offence 
as he intended to pay off and did pay off the entire amount raised. The other 
appellants admitted that each of them had played some part or other in these 
transactions but denied having been a member of the conspiracy and contended 
what each pf them did was at the bidding of Lachhmi Narain. 

The first point raised by Mr. A. N. Mulla on behalf of the appellants was that 
no sanction as required by section 196-A of the Code of Criminal Procedure was 
on the record of the case and, therefore, the entire proceedings are void ab initio. 
He admitted that there is a document on record. Exhibit P-156O, which is a 
letter addressed by Mr. Dave, Under Secretary to the Government of U. P., 
Home Department to the District Magistrate, Kanpur, informing him that the 
Governor has been pleased to grant sanction to the initiation of proceedings against 
the persons mentioned in that order. But according to Mr. Mulla this communica- 
tion cannot be treated “ either as a valid sanction or its equivalent”. He poihts- 
out that for a sanction to be valid it must be by a written order signed by the 
sanctioning authority and that no one can function as a substitute for the 
sanctioning authority nor can oral consent, even if it was given, be deemed in 
law to be valid. He further contended that the document on record does not 
show on its face that the facts of the case were considered by the Governor. 
His argument is that had the true facts of this case been placed before the 
Governor, that is, that the firm Bhairo ^asad Srinivas never sought its appoint- 
ment as sole importer of cloth for Rae Bareli district, that the firm was in fact 
prevailed upon by the Deputy Commissioner to take up the work and help the 
Government in a critical situation, that though large creefits were undoubtedly 
obtained by making fraudulent representations and committing forgeries it was- 
never the intention of Lachhmi Narain to cause loss to anyone, that in fact 
everyone has been paid in full, and that the prosecution was launched not at the 
instance of any of theese persons but at the instance of the railway authorities and 
that, therefore, no useful purpose would be served by launching a prosecution, 
sanction woul not have been given. 

We did not permit Mh. Mulla to raise this point because it is not a pure ques- 
tion of law but requires for its decision investigation of facts. It is not his contention 
that there was no sanction at all but the gravamen of his complaint^ is that there 
is no proper proof of the fact that sanction was given by the authority concerned. 
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after , considering all the relevant facts and by following the procedure - as laid down 
in Article 166 of the Constitution. Had the point been raised by &e appellant in 
the trial Court, the prosecution would have been able to lead evidence to establish 
that the Governor had in fact before him all the relevant material that he considered 
the material and after considering it he accorded the sanction and that that sanction 
was expressed in the manner in which an act of the Governor is required to be 
expressed. ,;Mr. Mulla, however, says that section 196-A df the.Code of Criminal 
Procedure is a sort of brake on the powers of the’ criminal. Court to enquire into 
the charge of conspiracy, that the Court does not get jurisdiction to enquire into 
that charge unless the brake is removed and that it is, therefore, essential for the 
prosecution to establish, that the brake was removed by reason of the fact that the 
appropriate authority had accorded its sanction to the prosecution after complying 
with the provisions of law and that it was not obligatory, on , the defence to raise an 
objection that there, was no proper sanction. There would have been good deal 
of force in die argument of learned counsel had Exhibit P-x 560 not been placed on 
record. , Though that document is not the original order made by the Governor 
or, even its copy, it recites a fact and that fact is that the Governor has been pleased 
to grant sanction to the prosecution of the appellants for certain offences as required 
by section 196-A of the Code of Criminal Procedure. The docuinent is an official 
■commuiucation emanating from the Home Department and addressed to the Dis- 
trict- Magistrate at Kanpur. A presumption would, therefore, arise that sanction 
to which reference has been made in the document, had in fact been accorded. 
Further, since the communication is an official one, a presumption would also arise 
that the official act to which reference has been made in tlie document was regularly 
performed. In our opinion, therefore, the document placed on record prima facie 
meets the requirements of section 196-A of the Code of Criminal Procedure and, 
therefore, it is not now open to the appellants to contend that there was no evidence 
of the grant of valid sanction. We, therefore, overrule the contention raised, by 
learned counsel. 

The next point urged by Mr. MuUa is that the charge as framed jumbles up 
several offences and, therefore, has led to miscarriage of justice. This also is not 
a point wffich had been taken up in the Courts below. That apart, we do not 
tlrink that there is any substance in this point. The objection is with respect to 
the first charge which reads as follows : 

“ That between the months of May, 1949 and December, 1949 both months inclusive in the dis- 
trict of Rae Bareli, Pratabgarh and Kanpur, Sri Niwas, Lachhmi ISarain, TulsiRam, Beni.Gopal, 
Babulal, Moti Lai, Brij Lai Goenka, Chajju Lai and Ghandrika Singh agreed to do amongst themselves 
and the deceased Har.uman Prasad and Purshottairi Das or caused to be done illegal acts viz-i the act 
of cheating the (i) Bank of Bikaner, Kanpur, (2) Bank of Baroda, Kanpur, (3) Bank of Bihar, Kan- 
ptir, (4) Cwtral Bank of India, Kanpur, (5) M/s. Matadin Bhagwan Dass, Kanpur and (6) M/s. 3 \and 
Kishore Sitaram of Kanpur by dishonestly inducing them to part with huge sums of money on the 
basis of hundis drawn on Murarka Bros., Calcutta, covered with securities khowing such R/Rs. to be 
forged and cheated the aforesaid Banks and Bankers by using forged documents as genuine khowing ' 
them to be forged in pursuance of a common agreement amongst them all and thereby committed 
an offence punishable under section t20-B read with sections 467/468/471 and 420 of the Indian Penal 
Gode and within the cognizance of the Court Sessions^” 

It is the concluding portion of the charge to which learned counsel has taken objec- 
tion. We do not think that there has at all been any jumbling up of the charges. .The 
•charge is just one and that is of conspiracy, A reference is made to otlier sections 
of .the Code to indicate the objects of the conspiracy, that is to cheat and to commit 
forgery. The charge by referring to various sections of the Indian Penal Code 
merely makes it clear that the object of the conspiracy was to forge railway receipts, 
which were valuable securities,, to commit forgeries for the purpose of cheating and 
to use forged documents as genuine. What was meant. by the charge was apparently 
fully understood by the appellants because they never complained at the appropriate 
stage that they were confused or bewildered by the charge. In the circumstances, 
therefore, we overrule this objection also of learned counsel. 

’ Since the commission of forgeries by Lachhmi Narain could not be denied 
what we have next to ascertain is whether Lachhmi Narain is. guilty of cheating 
and if so whether, under section- 420, Indian Penal Code, as held by the learned . 
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Additional' Sessions Judge and:the High Court or under section 417; Indian Penal 
•Code; as contended :before us. Learned counsel points out and rightly, that for 'a 
■person to be convicted under section 420, Indian Penal Code it has to be established 
uot only that he has cheated someone but also that by doing so he has dishonestly 
induced the person "who was, .cheated to deliver any property, etc. A person can 
be said to have done a thing dishonestly if he does so ■with the intention of causing 
wrongful gain to one person or wrongful loss to another person. Wrongful loss is 
the loss by unlawful means of property to which a person' is entitled while' wrongful 
gain to a person means a gain to him by unlawful means of property to which - the 
person gaining is not legally entitled. Learned counsel contended that there has 
■been no wrongful loss whatsoever to the banks and the bvo firms which discounted 
the hundis drawn by one or the other of the firms owned by the family. The High 
-Court has held that these firms did sustain a wrongful loss inasmuch as they got 
.very meagre amounts for discounting the hundis whereas had the true facts been 
•known to them they ■would not have discounted tlie hundis though they may have 
advanced loans and charged interest at between 6 and 9 per cent, on the amounts 
advanced. It was because of the fraudulent* misrepresentation made to the banks 
and the firms that drey lost what they could have otherwise been able to obtain 
and thus wrongful loss has been caused to' them. We have been taken through a 
large number of documents ori the record and it is clear from these documents that 
those who discounted the hundis in question were entitled to charge, apart from 
the discount charges, interest at 6 per cent, or above in case of non-payment ^vithin 
24 hours of presentation. A reference to some of the Exhibits 1440 to 1454 which 
are the debit vouchers of the Bank of Bikaner and Exhibits 1.330 to 1345 which 
are debit, vouchers of the Bank of Bihar clearly show that in fact interest in the case 
of the first Bank at 6 per cent, and in the case of the second at g per cent, was charged, 
debited and realised by these banks from the fii-ms in question for the entire period 
during which the hundis though presented, remained unpaid. These documents 
are only illustrative but they do indicate that in fact the banks were not deprived 
of interest. Learned counsel pointed out that the Managers and officers of the 
Banks and the firms were examined and they do not say that any loss of interest 
was caused to them in these transactions. Mr. Mathur who appears for the State, 
however, pointed out that in the nature of things the hundis could not be presented 
for payment in less than ten days and in this connection he referred to Exliibits 
P-1106 and P-1055. These are records of bills purchased by the Central Bank of India, 
Kanpur. He referred us to the penultimate columns of these exhibits headed “date 
enquired on ” and contended that this column contained the date of presentation. 
As an illustration he referred us to the first entry dated loth June. It was the 
date on which the hundi was discounted by the Central Bank of India and then he 
said that the date in the penultimate column is 20th June, which means that the 
hundi was presented on 20th June. According to him, therefore, for this period 
of ten days and for 24 hours thereafter the bank would have got only the discount 
charges and no interest. The hundi in question was realised on 25th June, and, 
therefore, according to him all that the bank must have got was interest for four 
days. But it may be pointed out that the heading of the penultimate column 
has, not been correctly reproduced in the paper book. We have been referred to 
the original and there the heading is “ date enquired”. Bearing in mind this fact 
as well as the entry in the last column which is headed “ non-payment advice sent ” 
we think that what is stated in the penultimate column is not the date of presentation 
at all but some other date. Unfortunately there is no column in either of the docu- 
ments to show the date of presentation. Therefore, these documents do not help 
the State at all. Apart from that we may mention that it was for the Bank to take 
care to see that there was no delay in the presentation of hundis and if they themselves 
delayed they had to take the consequences. Further, we may point out that if 
the Bank was not able to earn interest or earn only very little interest in these 
transactions for as long as .ten days that would have been so in all the transactiras, 
that is, not merely transactions which ■vyere supported by forged railway receipts but 
also transactions which 'were supported by genuine railway receipts. There is, 
therefore, no substance in the contention of Mr. Mathur. . 
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' Mr. Mathur, tlien contends that the fact that the banks stood, the risk of losing 
their tnoneys. because the railway receipts which supported the bills were forged 
documents, wrongful loss must be deeiried to have been caused to the bank, by the 
action of the firms. Tliere is considerable force in this argument but wC do not 
wish to express any 'final opinion thereon/ because in our opinion the firms of the 
appellant have undoubtedly made an unlawful gain; 

No doubt, Mri Mulla contended that because the fimw were able to obtain 
temporary credits on the basis of their hundis, it cannot be said that.they have made 
any wrongful gain to themselves. His contention is that the firms had good credit 
in the market and for obtaining credit in the transaction in question they gave good 
equivalents in the shape of hundis. He also pointed out that out of the i8o odd 
hundis drawn by the firms only a very lew were dishonoured and that this happened 
only in the month of December, 1949* It was not shown, he proceeded, that 
Murarka Brothers on whom the hundis were drawn were not throughout the period 
of nine months when the transactions were entered into, in a position to meet the 
hundis. Out of hundis worth Rs. 80 lakhs those worth Rs. 74 lakhs were in fact 
honoured and even the remaining hundis would have been honoured but for the fact 
that there was slump in the market and cotton bales worth Rs. 12 lakhs belonging^ 
to the appellants were lying pledged in the godowns of the Central Bank of India for 
securing an amount of Rs. 9 lakhs. Had these bales been sold in the normal course 
there would have been no crisis in December of the kind which occurred and led to- 
the dishonourmcnt of certain hundis, in which the Bank of Bikaner and Matadin 
Bhagwandas were payees. Bearing in mind all these facts, learned counsel wants us 
to draw the inference that the obtaining of credit was not on the security of forged 
railway receipts but on the security of hundis themselves which were drawn by parties- 
who had credit in the market and drawn on a party which has not been shown not to 
be possessed of adequate funds to meet the hundis throughout the period covered by 
the transaction. We do not think that the argument of learned counsel has much 
force. B. N. Kaul (P.W. 32), the Manager of the Kanpur branch of the Bank of 
Bihar has said that he purchased hundis because the railway receipts showed that 
the consignments were large and their value was commensurate with the amount 
for which the bills had been drawn. He added that he would not have purchased 
these hundis if the consignments were for very small quantities, apparently meaning 
thereby that if the value of the consignments was not commensurate with the amount 
to be advanced he would not have purchased the hundis. Apart from the evidence 
of Kaul there is also other evidence to show that the real basis of discounting bills was- 
not merely the credit of the appellant or the security afforded by these bills. This 
evidence is in consonance with the normal banking practice of discounting hundis 
only when they are supported by railway receipts of consignments despatched by the 
drawer to outside parties. No doubt, bills or hundis are themselves securities and 
taking into consideration the credit of the drawer of a hundi a bank may conceivably 
discount such hundis but where the hundis are themselves supported by railway 
receipts it would be futile to say that the railway receipts were not intended by the 
parties to be regarded as further security for discounting the bills. Where a con- 
signor of goods draws a hundi for the price of the consignment on some firm and 
supports that hundi with the railway receipt obtained by him in respect of the consign- 
ment, the party in fact pledges the consignment to the bank discounting the hundi 
and, therefore, in such a transaction the railway receipt cannot be regarded as any- 
thing else than a security for that transaction. If that security turns out to be worth- 
less or practically wor&less because the value of the consignment is only a fraction 
of what it was represented to be, the discounting of the hundi by the party drawing 
it must necessarily be regarded as unlawful. It would thus follow that the firm in 
question made a gain by obtaining credits and that these credits were obtained by 
them by resorting to unlawful means. The gain they made was, therefore, unlawful. 

contended that for- an act to be regarded as dishonest it is not enough 
to show that one person deceived another and thereby made a wrongful gain but it is 

urther necessary to show that as a result of the deception the other person sustained 
Wrongful loss. In support , of his contention he has relied upon -the decision in 
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Sanjvi Ratmppa Ronad v. Ettipeoror^, Tliat was a case where the first accused who 
was a Police Sub-Inspector was found to have made a false document by altering a. 
certain entry made by him in his diary with a view to create evidence. It was argued- 
before the Court that in order to constitute an offence of forger^' under sections 463 
and 464 the document must be made dishonestly or fraudulently and those words 
must be read in the sense in which they are defined in the Indban Penal Code . and. 
that it was not enough to show that the deception was intended to seciure an advant- 
age to the deceiver. Dealing with this argument Baker, J., who was one of . the 
Judges constituting the Bench observed at page 493: 

“ The defi .ition. of ‘ dishonestly ’ in section 24 of the Indian Penal Code applies only to wrongful 
gain or wrongful loss and although there arc conflicting rulings on the .question of the definition of” 
the word "frauduluitly ’ the concensus of opinion ofthis Court has been that there must be some advan- 
tage on the one side witlv a corresponding loss on the other.” 

Section 463, which .defines forgery, runs thus : 

“ Wioever makes any false docume .t or part of a document with intent to cause damage or ■ 
injury, to the public or to any person, or to support any claim or title, or to cause any person to part 
with property, or to enter into any e.’qjress or implied contract, or with intent to commit fraud or- 
that fraud may be committed, commits forgery.” 

The intention, to cause damage or injury to the public or to any person is thus an 
element which has to be established before a fabricated document can be held to be 
a false document or a forgery. In view of the terms of section 463 what the learned 
Judge has observed is understandable and may be right. Here, however, we are 
concerned with the offence under section 420, Indian Penal Code svhich speaks of 
dishonest inducement as a necessary ingredient. As Baker, J., has rightly pointed 
out : 


“ As dishonesty involves a wrongful gain or wrongful loss, obviously it does not apply to the 
present case where no pecuniary question arises.” 

But, in an offence under section 420, Indian Penal Code a pecuniaiy question 
necessarily arises; The first part of section 464, Indian Penal Code provides that a 
person is said to make a false document who di^onestly or fraudulendy makes, signs, 
etc., a document with a particular intention and covers cases both of acts which are 
dishonest and acts which are fraudulent. Where no pecuniary question arises the 
element of dishonesty need not be established and it would be sufficient to establish 
that the act was fraudulent and, therefore, it may be, as the learned Judge has held, 
that ivhere an act is frauoulent the intention to cause injury to the person defrauded 
must be established. But ^vhere the allegation is that a person has dishonesuy 
induced another to part with property something different has to be considered and . 
that is whether he has thereby caused a vvrongful loss to the person ■who parted 
property or has made a wrongful gain to himself. These are the two facts of the 
definition of dishonesty and it is enough to establish the existence of one of them. 
The law does not require that both should be established. The decision relied 
by learned counsel is, therefore, distinguishable. Learned counsel relerr o 
the dissenting judgment of Subrahmania Ayyar, J., in Katamraju ^ 

Emperor^ to the effect that in regard to offences falling under sections 405 an 4 
must be established that the deception invoked some loss or nsk mss o ® ^ 
vidual and to the public and that it w'as not enough to show that the deceph 
intended to secure advantage to the deceived. This decision w^ as som 
decisions referred to by learned counsel are therefom distmguisha e 
reason which distinguishes Sanjiv Ratmppa Ronad’ s Case’^ horn e , , 

We are, therefore, of the "view that the offence of cheating has been 

The High Court has found that dishonesty has been 
Narain because it was he who drew and ^ J^at'throther appellants had. 

to learned counsel the prosecution has not contention, however, does 

either drawn any hundi or discounted any hundi. T , Additional Sessions- 

hot appear to be sound because there is a finding of the learned Addition 
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Judge that the appellant Tulsi Ram. had sold to the Central Bank of India certain 
hundis covefed'^by forged railway receipts. ■ He has also found that .the appellant 
Beni Gopal hadadmittedly booked a’consignmenf of two bags of rape seed fromRae 
Bareli to Raniganj and drawn a hundi of Rs. 40,000 on the basis of the railway receipt 
which was tampered with and subsequently ! got verified the stamped indemnity 
bond for tliis very, consignment which .was sent to the fimi Chiranji Lai Ram Niwas 
for taking delivery. - Another consignment of two bags, ' this .time; containing poppy 
seeds, was booked by, the firm of Beni Gopal and’ Beni Gopal , drew a hundi for 
Rs. 38,000 on Murarka Brotlrers and sold that hundi to the Central. Bank of India. 
This hundi was supported by, a railway receipt which had been .tainpered with. It is 
bn the basis of these findings that, the learned Additional Sessions Judge convicted 
both these appellants for an offence under section 417/420, Indian Penal Code. The 
learned Additional Sessions Judge has also held that the appellants, Babu Lai and 
Moti Lai were likewise guilty of offences under section 417/420, Indian Penal , Code. 
The conviction and sentence passed on Moti Lai was set aside by the High Court, 
in, our opinion the prosecution has failed to establish that Babu Lai had either draryn 
■or liegotiated hundis supported by forged railway receipts. The material upon which 
the learned Additional Sessions Judge has relied and, apparently, on which the 
High Court has. relied, does not touch these matters at all. Whatever other part 
Babu Lai might have played in these transactions his actions do not bring home to 
him the charge under section 420, Indian Penal Code. F or this reason his conviction 
and sentence for the offence of cheating must be set aside and we accordingly do so. 

• , , The High Court has affirmed the conviction of Tulsi Ram "and Beni Gopal , for 
fiffences under section 417/420, Indian Penal Code. As already indicated there is 
evidence to show that both these persons had taken part either in the drawing or in 
the negotiation of hundis which were supported by forged railway receipts. The 
evidence adverted to by the learned Additional Sessions Judge has not beeniChallen- 
ged before us. We must, therefore, confirm the conviction of the appellants, Tulsi 
Ram and Beni Gopal, for the offence of cheating. We would, however, like to make 
it clear that having found that the acts fall under section 420, Indian Penal Code it 
was not appropriate for the High . Court to affirm the conviction under |‘section 
41 7/420 ” , Indian Penal Code thus indicating that if the offence is no.t one it is the 
■other. 

The only other question which needs to be considered is regarding conspiracy. 
Mr.^ Mulla fairly admitted that in any case Lachhmi Narain cannot escape the con- 
viction under section 120-B even if all the other appellants are held not to have been 
parties to- the conspiracy because two other persons were admittedly associati^d with 
Lachhmi Narain. These persons would have been made co-accused in the case but 
for the fact that they died in the meanwhile. 

Regarding the other appellants before us, Mr. Mulla strongly, contends, that 
there is no evidence of conspiracy. He concedes that he cannot challengethe correct- 
ness of the findings of the Additional Sessions Judge and the High Court regarding 
the commission of certain acts by the appellants but his contention is that those acts - 
are not sufficient to show -their complicity in the conspiracy. According to him, the 
•other appellants were made to do these acts by Lachhmi Narain and , ffiey were 
not in the know of the deception which Lachhmi Narain had systematically practised 
in all the transactions. We cannot accept the argument. At least in so far as two 
•of the appellants are concerned, Tulsi Ram and Beni Gopal, they are guilty of cheat- 
ing itself. That fact coupled with the other evidence referred to in the concluding 
-portion of the judgment of the High Court, and the circumstances established against 
•each of the appellants are sufficient to warrant the conclusion that they were in the 
hnow of the conspiracy:; In so far as Babu Lai is concerned the acts established are : 
(i) signing four forwarding notes '; (2) presenting a chequd at tire Bank of Bikaner, 
Kanpur ; (3) cashing a cheque ; (4) paying off certain hundis accompanied by forged 
j-ailway receipts- ; and (5) signing 32 indemnity bonds. The forwarding' notes related 
to certain consignments on’ the security of which hundis had been discounted by 
.certain banks. By presenting a- cheque to the Bank of Bikaner,-'Kanpur, -and by 
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cashing another cheque, Babu Lai had operated on the bank .account to ivhich the 
proceeds of certain hundis supported by forged railway, receipts had been credited. 
These facts, taken in conjunction with the acts of paymerit ofhundis accompanied by 
the forged railway receipts would be sufficient to establish his connection with the 
conspiracy. In addition to this circumstance,' he also sighed or endorsed 32 in- 
demnity bonds on the strength of which delivery of a large number of consignments,- 
railway receipts in respect of which had been forged, was ultimately taken. 

. Similarly as regards Mqti Lai thef ollowing acts , have been, established.’ ( i ) .sign- 
ing of 23 forwarding notes in connection with consignments, the railway receipts of 
which were tampered withbut which supported certain hundis drawn' by the firm; (2) 
he signed or endorsed 52 indemnity bonds on the strength of which delivery was taken 
of the consignments, the railway receipts in respect of which were'tampered vdth and 
yet were offered as security to banks or firms which discounted, hundis for the value 
of those consignments. These circumstances are sufficient to justify the conclusion 
drawn by the Additional Sessions Judge and upheld by the High Court. In addition 
to these circumstances, we must bear in ihind the fact that these four appellants' are 
closely related to Laclihmi Narain, that their family business is joint and, therefore, 
they have a common interest.' It is, inconceivable that they could not have been in 
the know of what was being done by Lachhmi Naraih. In the circumstances we 
uphold their conviction under section 120-B, Indian Penal Code. As regards 
Chandrika Singh, tlie matter stands on a different footing. He ivas originally an 
employee of the firm Bhairo Prasad Srinivas and ivas transferred to Calcutta a year 
before the transactions in question commenced, when the firm of Murarka Brothers 
was established. He was in charge of paying hundis presented to Murarka Brothers. 
The High Court has held him to be a party to the conspirary on the basis of the follow- 
ing facts : 

(1) He signed the letter of authority. Exhibit P-1388 dated 22nd July, 1948 by which Lachhmi 
Narain authorised him to operate the account of Murarka Brothers ir.the Calcutta branch of the 
Allahabad Bank, as proved by Chandrika Chaubey, P*W. 44, and, admitted by the appellant ; 

(2) He paid Rs. 25,000 to the Hindustan Commercial Bank and received the hundis and 
raihvay receipts concerned, as admitted by him and proved by G. N. Ghosh, P.W. 57, and the voucher 
Exhibit P-1232 ; 

(3) He made payments to the Bank of Bihar at Calcutta on behalf of Murarka Brothers an*^ 
obtained the hundis and railway receipts concerned, signing vouchers. Exhibits P-1342, 1343, 134^ 
and 1348 to 1353 about the same, as admitted by him ; and 

(4) He made similar payments to the Calcutta Branches of the Central Bank of India, the 
Punjab National Bank and Allahabad Bank, as admitted by him and, so far as the Punjab National 
Bank is concerned proved by the receipt Eidiibit P-1375 ^d, so far as the Allahabad Bank is con- 
cerned, by the vouchers. Exhibits P-1440 to 1446 and 1448 to 1457, as admitted by him. 

The first circumstance relied upon by the High Court is really this, that he 
appended his specimen signatures to the letter of authority signed by Lachhmi Narain 
to the Allahabad Bank, Calcutta, wherein he (Chandrika Singh) was authorised to 
operate on the account of Murarka Brothers. This was done long before the cons- 
^ piracy and, therefore, has no bearing on the question before us. The remaining 
three reasons merely indicate that Chandrika Singh had paid the hundis w'hich it 
was his duty to do. It may be that along with those hundis forged railway receipts 
were also submitted to him but from this one circumstance it would not be legitimate 
to infer that he had any hand in the conspiracy. At worst what could be said is that 
his suspicion could have been aroused but nothing more. Therefore, in our opinion 
none of tlie reasons given by the High Court support the conclusion that 
Chandrika Singh was a party to the conspiracy. Our attention was, however, drawn 
to a further reason given by the learned Additional Sessions Jucige. That reason is 
as follows : . ' 

“ Chandrika Singh was asked to explain as to what he did with the forged R/Rs. arfd why he did 
aot take delivery on them at Calcutta when they were endorsed in favour of Murarka Brothers. To 
this he replied that he gave the R/Rs. of C^cutta to Calcutta commission agents, ahd.he sent other 
R!/Rs. to Raj Bahadur Singh munim of Bhario Prasad Sri Niwas. But we find (nV) is that delivery in all 
these' cases have (ric) been taken by the Calcutta merchants and the merchants of other West Bengal 
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his heir — admitted the mistake made in the revenue record .‘before the concerned 
authorities. That apart, they had befpre them a report of the enquiry made by a 
subordinate officer of the revenue department tracing the history of the said Khasra 
nuinbers and also giving, the relevant facts, .namely, the partition between, the co^ 
sharers and the joint application filed by them for mutation of their names in respect 
of the plots allotted to each one of them. On the material so placed before them, 
the Revenue Authorities corrected the mistake, and against mutation No. .1490 
the correct shares of Teja Singh and Jhandha Singh, namely, 1 /8 and 7/8 respectively 
were given. On 24th October, 1934, i.e., after Jhandha Singh had filed the appli-' 
cation for correcting tlie mutation No. 960, Mula Singh executed a sale deed convey- 
ing the said land bearing Khasra Nos. 324 and 328 in favour of Gurbaksh Singh, 
tlie appellant, i.e., on the very date when Mula Singh had to appear before the 
Revenue Authorities. The appellant obtained a security bond from Mula Singh 
to indemnify him against any loss that might be caused to him in respect of the said 
property he also paid the bulk of tlie consideration only on 22nd October, 1937, 
i.e., after three years 3 of the sale deed. Jhandha Singh, in his turn sold his 7/8 
share in the said Khasra numbers, along with others, to Gopal Singh from whom 
Nikka Singh, the first respondent purchased the said share by a sale deed dated 
27th October, 1936. The appellant filed a suit under section 117 of the Punjab 
Land Revenue Act, 1887, out of which the present appeal arises, in tlie Revenue 
Court for a declaration of his exclusive title to tlie said two Khasra numbers, and 
iii that suit Nikka Singh, the first respondent, and Mula Singh, the second respon- 
dent, were the defendants. The suit has had a chequered career and it is not neces- 
sary to. trace it. It lyould be enough if we start with the decision of the Subordinate 
Judge dated 14th February, 1949, to whose file the suit was transferred from the 
file of the Revenue Court by the District Judge after it was remanded by the High 
Court on an earlier occasion. The learned Subordinate Judge expressed his 
opinion on the relevant issue thus : 

‘ “ so far as the laud in suit is concerned, Mula Singh had sold it to the plaintiff on 24th 

October, 1934, and any admission by him made On loth August, 1936 would not affect the plaintiff 
Under section 37 of the Land Revenue Act, a mutation can be based cither on facts proved or admitted. 
'biO facts had b^ proved before the officer who attested mutation No. 1490, and Mula Singh was 
nobody to admit any facts in relation to land which he had sold two years before to the plaintiff. The 
mutation entry 1490 ivas therefore not properly made and I decide issue No. 1 1 accordingly.” 

It will be seen from the aforesaid observations that the learned Subordinate 
Judge based his finding on the assumption that the admission of Mula Singh could 
not bind'the appellant whn purchased his property before the said admission and 
that there was no other evidence before the Revenue Authorities to make the muta- 
tion entry No. i 490 " Or appeal the learned District Judge, though he rhade certain 
observations indicating his line of thought, did not give any definite finding bn the 
question of title, but he dismissed the appeal on the finding that the appellant was a 
bona fide purchaser in good faith. The first respondent preferred a Second Appeal 
to the High Court. The High Court held that the correction of earlier mutation 
No. 960 was made with the consent of both the parties and there is a presumption 
attached tn the correctness of the later mutation and that the appellant was fuUy 
cognizant of the real state of affairs, namely, that Mula Siiigh had only i /8 share 
in the said Khasra numbers. On those findings, the decree of the learned Sub- 
ordinate Judge was aset aside and the plaintiff’s suit was dismissed with costs 
throughout. Hence the appeal. 

Learned, counsel, for the appellant raised before us the folloMng points : (i) 
The High Court has no jurisdiction under sections 100 and loi of the. Code of 
Civil Procedure to set aside concurrent findings arrived at by. the. two lower Courts. 
(2) Under .sectioh 37 of the Punjab Land Revenue Act there is a . presumption in 
favour of an entry in the revenue record if it is made in accordance with the facts 
proved or admitted to llave occurred ; but, as in the present case the entry was 
corrected on the admission .of.Mula Singh after he transferred his interest in favour 
of the appellant, the said admission could not constitute legal basis for the said 
entry, therefore, no presumption under that section would attach tn that entry. 
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It is true that as ^rly as 1931 the Privy Council held that the. High Court 
had no jurisdiction to entertain a Second Appeal on the ground of erroneous findings- 
of fact however gross the error may seem to be, and the; said ruling has since been 
followed by all the Courts in India and accepted by this Court in a number of deci- 
sions. But in this case the learned District Judge has not given any finding on the 
question of title, but contented himself to .dispose of . the appeal on the ground that 
the appellant purchased the land in good faith from .Mula Singh. The question 
of title was, therefore, left open and.the High Court was certainly within its right -ia 
giving its own finding thereon. 

The finding given by the learned District Judge that the appellant was a bona fide 
purchaser in good faith was not based on the evidence in the case, but was merely 
an ipsi dixit. Nor did the District Judge consider the impact of the provisions of 
section 41 of the Transfer of Property Act on the facts of the case. Such a finding 
arrived at without evidence and ivithout applying the correct principles of law 
cannot obviously bind the High Court. Section 41 of the Transfer of Property 
Act reads : - . 

“ Where, with the consent, express or implied, of the persons intersted in immovable property, 
a person is the ostensible osvner of such property ap.d transfers the same for consideration, the transfer 
shall not be voidable on the ground that the transferor was not authorised to mate it : provided that 
the transferee, after taking reasonable care to ascertain that the transferor had power to make the 
■transfer, has acted in good faith.” 

The general rule is that a person cannot confer a better title than he has. This 
section is an exception to that rule. .Being an exception the onus certainly is on 
the transferee to show that , the transferor was the ostensible owner, of the property 
and that he had, after taking reasonable care to ascertain that the transferor had 
power to make the transfer, acted in good faith. In this case the facts are tell-tale 
and they establish beyond doubt that the appellant had the knowledge that the 
title of his transferor was in dispute and he had taken a risk in purchasing the same. 
The appellant and Mula Singh belong to the same village-Kot Syed Jri^ahmud. 
Mula Singh sold his property to the appellant on the very date on which he had to 
appear before the Revenue Authorities. Though the sale deed was executed on 
24th October, 1934 the consideration was actually paid only three years thereafter 
i.e., on October, 22, 1937 - The appellant also took a security bond from Mula 
Singh to indemnify himself against any loss that plight be caused to him in the 
property in dispute. These facts show that the appellant had knowledge of the 
defect in the tide of Mula Singh. It is, therefore, not possible to hold that he had 
purchased it in good faith. The High Court, having regard to the aforesaid cir- 
cumstances, held that the appellant knew that the transaction was in respect of a 
property of which the title was extremely doubtful. There are no permissible 
grounds for challenging the correctness of that finding before us in an appeal under 
Article 136 of the Constitution. 

Nor do we see any merits in the contention that no presumption can be drawn 
in favour of the correctness of the impugned entry in Ae revenue record on the 
ground that the conditions given in the section arc not satisfied. Section 37 of 
the Punjab Land Revenue Act reads : 

“ Entries in records-of-rights or in annual records, except entries made in annual records by 
patwaris under clause (a) of section 35 with respect to imdisputed acquisitions of interest referred to 
in that section, shall not be vaiied in subsequent records otherwise than by — 

(а) making entries in accordance with facts proved or admitted to have occurred ; 

(б) making such entries as are agreed to by ail the parties Intersted therem or are supported 
by a decree or order binding on those parties ; 

<,»***** 

Section 44 says that an entry made in a record of-rights in accordance -with 
the law for the -time "being in force or in an annual record in accordance with the 
provisions of that Chapter and the Rules thereunder, shall be presumed .to be true 
untir tlie contrary is'proved'ora'new entry islawfully substituted -therefor. If tiie 
■entry No. 1490 substituting entry No. 960 had been made in strict- compliance -with 
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section 37 of the Punjab Land Revenue Act, it cannot be disputed that there will 
"be a presumption that the new entry was lawfully substituted for the old. In that 
event the old entry should yield to the new entry. .■ This presumption is no doubt 
rebuttable. There is force in tire contention of learned counsel that Mula Singh, 
'having parted with the interest in the property, could not have admitted the correct- 
ness of the new entry or agreed to have the old entry corrected in the manner done , 
;so as to bind a purchaser. But that contention docs not avail him in the present 
•ease as we are satisfied on a perusal of the record that mutation entry 1490 had been , 
made in accordance with the facts proved before the Revenue Authorities. There 
were the followng pieces of evidence before the Revenue Authorities, among others 
(1) evidence of Mula Singh ; (2) tlie report of the Sub-ordinate Revenue Officer 
^vith all the connected annexurcs, including Exhibit D-6, ^vhcrcin the terms of 
the partition were recited. On the said evidence the Revenue Authorities corrected 
the entry in the record in the manner they did. It must, tlicrcforc, be held that 
the provisions of section 37 (<z) of the Punjab Land Revenue Act were satisfied. 
If so, there is a presumption that the later entry was correct. The appellant did 
not adduce any evidence to rebut the said presumption. On the other hand. 
Exhibit D-6, the application dated QOth April, 1929 for mutation of names in the 
revenue record, signed by all the co-sharers contained the following recital : 

“ Entries with respect to tlie following Klrasra Nos. may be made in the revenue papers in the 
name of Teja Singh, co-sharer No. 5 to the tune of one share and Bhai Jhandha Singh co-sharer No. 
•■2, to the tune, of seven shares : 324/3 16,328/5.06 etc.” 

The High Court was, therefore, right in holding that there was a presumption 
in favour of the correctness of the enti-y and the appellant had failed to rebut the 
same. The judgment of the High Court is correct and the appeal fails and is dis- 
missed with costs. 


K.L.B. 


Appeal dismissed. 
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The Judgment of the Court was .'delivered by . ■ ; - 

Raghubar Dayal, J. — ^These appeals, by Special Leave, against the o'rders'of the 
Board of Revenue, Uttar .Pradesh, arise in the,. following circumstances : . 

The appellants presented applications against each set of the -respondents in 
these six appeals under section 175, U.P. Tenancy Act, 1939 (XVII of 1939), 
lereinafter called the Act, for ejectment^, stating that they were the sir-holders of 
the land occupied by the respondents as non-occupancy tenants and that the period 
if five years during which the respondents were entitled to retain possession under 
section 20 of the' Act had expired. , The respondents contested the notice of eject- 
ment alleging that the land in suit was not sir, that the appellants were not sir- 
hiolders, that the appellants paid local rate exceeding Rs. 25 in the United Provinces, 
\gra and Oudh, and held more than .50 acres of sir land. They claimed to be 
biereditary tenants of the land in dispute, in accordance with sections 14, 15 and 16 
if the Act. The papers were thereafter forwarded by the Tasildar to the Assistant 
Collector in charge of the sub-division, in accordance with the provisions of section 
1 79 of the Act. . _ i , , • 

The applications which were presented for the ejectment of the respondents 
were deemed to be plaints and the proceedings continued as suits, in view of sub- 
section (2) of section 179 of the Act. . 

The Court called upon the appellants to file necessary extracts of papers and 
to join all tenants of sir as parties. The Sub-Divisional Officer did not accept the 
contentions of the respondents and decreed the suits on 28th February, 1946, holding 
that the land in suit was sir, that the appellants were sir-holdersj that each of them 
did not pay a local rate exceeding Rs. 25 either in 1 938 or in 1 940, that he did not 
hold more than fifty acres of sir land or more than fifty acres of sir and khudkasht 
land which had not been sublet in 1347 F., corresponding to the period from ist 
July 1939 to 30th June, 1940. 

The respondents appealed against the decree to the Additional Commissioner, 
Benares, and repeated tlxeir contentions which had not found favour in the trial 
Court. They also contended that the appellants had not complied with the require- 
ments of section 19 of the Act as amended by the U.P;. Tenancy (Amendment) 
Act, 1947 (X of 1947) which came into force on 14th June, 1947, after the appeals 
had been instituted. 

The Additional Commissioner confirmed the findings of the Sub-Divisional 
Officer and further held that “ there had been substantial compliance with the 
Spirit of the law as laid dqwn in the amended section 19 of the Act.” He accordingly 
dismissed the appeals. 

The respondents then instituted second appeals in the Board of Revenue. 
The Board of Revenue did not agree with the Additional Commissioner about there 
ha'ving been sufficient compliance with the provisions of amended section 19 of 
the Act and of the Rules framed thereunder. It therefoi’e set aside the decree against 
the respondents and remanded the cases for fresh disposal in accordance with law 
and further directed the trial Court to decide the further contention raised by. the 
respondents before the Board to. the effect that they had acquired adivasi rights 
in the land in suit after the coming into force of tire U.P. Zamindari Abolition And 
Land Reforms Act, 1950 (U.P. Act I of 1951). It is against these orders of the 
Board of Revenue that these six appeals have been filed after obtaining Special 
Leave from this Court. 

It appears that there was no particular procedure laid down for the progress 
of the proceedings in the suit before the Sub-Divisional Officer after the papers 
Trad been sent to him in accordance with the provisions of section 1 79 of the Act. 
The ordinary procedure for the conduct of suits was foUorved. The SublDivisional 
Ofiicer therefore called upon the appellants to file necessary extracts of documents. 
Naturally evidence had to be led, documentary or oral, to substantiate the allega- 
itions made by the parties and, especially by the appellants, who had to prove their 
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right to eject the respondents. They had to prove that the land iii suit was sir 
and that, they were sir-holders. , • ; 

Section 6 of the Act defines ‘ sir h This section reads : - 

“Sir ’means — . • ■ \ ' • 

(a) land^S'h^cll^mmcdiately before the commencement of this Act was sir Under the provisions 
of the Agra Tenancy Act, 1926, or the Oudh Rent Act; 1886 

Provided' that if at the commencement’ of this Act, the sir-holder is assessed iii the’ United 
Provinces to a local rate of more than twenty-five rupees, and which was sir under the ■ provisim^s of 
clause (d) or cl.ausc (e) of section 4 ofthc Agra Tenancy Act, 1926, or of clause (c), or clause (d) olmb- 
section (17) of section 3 of tlic Oudli Rent Act, 1886, shall on this Act coming into force cease to bc^ 
. sir unless it was— , ’ . ' , . , 

(i) before the first day of July, 1938, received otherwise than in accordance with the provisions 
of section 122 of the United ProvincesLandRcvcnuc Act, 1901, or ' 

(ii) before the commencement of this Act, received in accordance with the provisions of that 
section, in exchange for land which was sir under the provisions of clause (a) or clause (b) or clause- 
(e) of section 4 of the Agra Tenancy Act, 1926, or of clause (a) or clause (i) of sub-section (17) of section 
3 of the Oudh Rent Act, 1886 ; 

.' Provided further that the provisions of the first proviso shall apply to a sir-holder who was 
not at the commencement of this Act assessed in the United Provinces to a local rate of more than 
twenty five rupees, if he or his predeccssor-in-intercst was so assessed on the 30th June, 1938,’ unless 
the local rate assessed on him has been decreased by resettlements or by revision of settlement or unless 
since that day he obtained his sir rights by succession or survivorship : 

Provided also that if the land to which the provisions of the first proviso apply was ioint 
sir of several sir-holders and all such joint sir-holders arc not sir-holders to whom such provisions applu 
such land shall not cease to be sir at the commencement of this Act, but shall remain sir until 'that 
portion of it which is the sir of those joint holders to whom such provisions apply is demarcated under 
the provisions of this Act ; 

(i>) land which was khudkasht and which is demarcated as sir under the provisions of this Act, 


Explanation— It any portion of the land revenue assessed on sir-holder’s land has been remitted, 
owing to a fall in the price of agricultural produce the local rate payable by him shall, for the pur- 
poses of this section, be deemed to have been reduced in the same proportion.” ^ 

It follows from these provisions that the appellants had to establish the follow- 
ing facts ; (i) The land in suit was ' sir ’ on rst January, 1940, when the Act came 
into force, (ii) Each sir-holdcr was not assessed in the United Provinces to a local 
rate of more than Rs. 25. (iii) The sir-holder or his prcdecessor-in-interest was. 
not assessed to a local rate exceeding Rs. 25 on 30th June, 1938. 

The appellants proved these facts and the Trial Court held that the land in 
suit did not cease to be ‘ sir’. Further, if the finding had been that the first proviso- 
to section 6 applied, section 16 would have come into play and it w'ould ha-ve been 
necessary for tire Court to determine whether each of the sir-holders possessed more 
than fifty acres of sir or of sir and khudkasht land which had not been let «.X)n this 
point too, the finding of the Trial Court, however, is that each sir-holderl^d less 
than fifty acres of sir and khudkasht land. xaernaa less 


Section 19 ofthc Act, before its amendment in 1947, provided that if a'^r- 
holder could apply under the provisions of section 15 or 16 of the Act thu^Gourt 
was to take action under, these sections. The amended section also repeated these 
provisions in its sub-section (3). Its sub-sections' (i) and (2) were however.mew 
and read as follows : ’ . 


“ (I) In a suit or proceeding for the ejectment of a tenant of sir the sir-holder shall before the . 
first date fixed for recording evidence, furnish to the Court such particulars as the Board may by rule 
made in this behalf prescribe for ascertaining. ' / 


(a) whether the sir-holder 
(a) of . section 6 apply ; and 


is a person to whom the provisions of the first proviso to clause 


lb) the total area and nature of the sir-holders’ sir and khudkasht : 


Provided that if the sir-holder satisfies the Court that he had sufficient 
particulars before the date fixed, it may, subject to the payment of costs to the 
the time. 


cause for not filing the 
opposite party, extend , 

’ ■ ?-„■■■ ■ ' 
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(2) If the sir-holder does not file the particulars mentioned in sub-section (i) within the time-, 
fixed thereunder,' or deliberately furnishes iraccurate particulars, the Court shall dismiss the suit , or 
proceeding, as the case may be, and shall declare the tenant to be hereditary tenant.”. 

It is to be noticed that sub-section (i) requires a sir-holder to furnish particulars- 
prescribed by the Board and that the purpose of. furnishing those particulars is to 
assist the Court in ascertaining whether the provisions of the first proviso to clause 
(o) of section 6 apply to the sir-holder and what is the total area and nature of the 
sir-holder’s sir and khudkasht. Section ig, therefore, did not bring about any- 
real change in- the substantive law affecting the question whether, certain land is; 

‘ sir ’ or not, according to the definition of ‘ sir ’ in section 6 of the Act. After 
the amendment, a sir-holder, in order to succeed in his suit, had to establish the 
same facts which he had to establish prior to the amendment. What proof he had. 
to lead to support his case, he has to give even after the amendment. The only 
difference brought about by the amendment is in the procedural conduct of the suit 
and is that prior to the amendment the sir-holder had simply to lead evidence to 
prove his case, without infomung the Court before hand about the material on which, 
he would rely to establish that the provisions of the proviso (a) of section 6 did. 
not apply to him and in case they applied, how effect would be given to the Provi- 
sions of section 16. The amended section made it incumbent on the sir-holder tO’ 
furnish such information to the Court and thereby to the tenant before the parties, 
proceeded to lead evidence. Such information has to be furnished according to sub- 
section (i) of amended section 19, before the first date fixed for recording evidence. 
The time for fumislung such information can be extended under the proviso to that 
sub-section. Great importance, however, has been attached to the new provision 
as sub-section (2) of amended section 19 provides that the consequences of not filing 
those particulars, or filing those particulars inaccurately, would be that the Court 
shall dismiss the suit or proceeding and also declare the tenant to be a hereditary 
tenant. 

Now, it is contended for the appellants, that the provisions of amended section 
19 do not apply to the facts of this case as the amended section was enacted long 
after the first date of recording, evidence and that therefore it could not have been 
possible for the appellant to furnish the necessary particulars in accordance with 
its provisions and Aat if its provisions apply to the facts of this case the appellants 
have substantially complied with those provisions inasmuch as they had actually 
filed in Court documents which gave the necessary particulars required under 
rules 23g-A and 239-B made by the Board of Revenue under section 19. The 
contention for the respondents is that amended section 1 9 is retrospective in view 
of the provisions of section 31 of the Amendment Act X of 1947 and that the appel- 
lants had not complied with the requirements of section 19(1) and the Rules framed 
-thereunder. 

The aforesaid section 31 reads : 

'‘Disposal of pending suits and appeals — 

(i) All proceedings, suits, appeals and revisions pending ui.der the said Act on the date of the 
commencement of this Act and all appeals and revisions filed after that date against orders or decrees 
passed under that Act and all decrees and orders passed thereunder which have not beer, satisfied 
in full, shall be decided or executed, as the case may be, and where necessar>' such decrees and orders 
shall be amended, in accordance with the provisions of the said Act as amended by this Act : 

Provided firstly that if such a decree or order cannot be so amended or the execution of or the- 
appeal or revision from such an amended decree or order cannot be proceeded, with, it shall be 
quashed. In such a case the aggrieved party shall, notwithstanding any lasv of limitation be entitled 
to claim within six months from the date on which such decree or order is quashed, such rights and. 
remedies as he had on the date of the institution of the suit or proceedings in which such decree or 
order was passed, except in so far as such rights or remedies are inconsistent svith the provisions of Ihn 
said Act as- amended by. this Act ; 

Provided secondly that the proceedings under section 53 between a landlord and his ttnar. t 
and all proceedings under section 54 shall be quashed: 

Provided thirdly that appeals and revisions arising out of the proceedings under section 53 
between -a landholder and his tenant or out of those under section, 54 shall be so_ decided as to place 
the parties in the same position in tvhich they were immediately before the institution of such pro- 
ceedings : 
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• ;Providcd fourthly that all suits, appeals and revisions pending under section 180 of the said 
Jict, on die date of the commencement of this.Act for the ejectment of any .person who was recorded 
as an occupant on or after the first day of January, 1938, in a record revised under Chapter IV of, the. 
United Provinces Land Revenue Act, tgoi, or corrected by an officer specially appointed for ' the 
■correction of annual registers in any tract, shall be dismissed, and all decrees • and orders ' for the 
ejectment of sueh persons, which have not been satisfied in full on the .date of the commencement of 
this Act shall be quashed ; ■ 

Provided fifthly that nothing in this sub-section shall affect the forum of appeal or revisions 
from a decree or order passed by a Civil Court under the said' Act, 

(2) Iii counting the period of limitation in respect pf an application for the execution of a 
decree or order which was passed under the said Act arid the execution of which was stayed pending 
the enactment of this Act, the period during which the execution was so stayed shall be excluded.” 

In view of tliis section, the appeals which were pendihg before the Additional 
•Commissioner when the Amendment Act came into force had to be .decided, in 
accordance with the provisions of the Act as amended. It has been stated above 
that no change in the substantive law affecting the rights of the parties has been 
brought about by tlic Amendment Act. The only -provision which could affect 
the rights of the parties is contained in sub-section (2) of amended section 1 9 and 
provides the consequences of the failure of the sir-holder to furnish the necessary 
particulars. It follows therefore that if the necessary particulars had been furnished 
in this case even prior to the Amendment Act coming into force, there could be no 
difficulty in deciding the appeals by the Additional Commissioner in accordance 
with the provisions of the Act as amended by the Amending Act, This is exactly 
what the Additional Conimissioner did. He held that substantial compliance has 
been made wth the provisions of the amended section and the Rules framed there- 
under, The Board of Revenue is itself of the opinion that if substantial compliance 
had been made of those pro-visions that would have been sufficient. It however 
•did hot agree with the Additional Commissioner's view that the appellants had 
sufficiently complied with the provisions of amended section ig and the Rules 
framed thereunder. We are of opinion that in this the Board of Revenue was 
wrong. 


Rules 239-A and 239-B framed by the Board are : 

“ 239-A. In a suit or proceeding for the ejectment of a tenant of sir the sir-holder shall before 
the first date fixed for recording evidence, furnish to the Court the following particulars : 

I. (i) The amount of local rate to which the sir-holder was assessed on 1st January, 1940, in 
ithe United Provinces. 

(2) If the amount shown under the preceding sub-clause (1) is Rs, 25, or less then — 

(а) the amount of local rate to which tire sir-holder or his predcccssor-in-interest was assessed 
•on 30 th June, 1938. 

(б) Whether the local rate assessed on 30th June, 1938, was decreased before ist January, ig-k) 
as a result of resettlement or revision of settlement, and if so, the amount by which it was decreased ; 

(c) Whether the sir-holder obtained his sir rights by succession or survivorship between 30th 
June, 1938, and ist January, 1940. 

II. , (1) The area and khasra numbers of the plots, if any, held by him in severalty or jSi.-S^ly 
with others, on 31st December, 1939, as sir in the United Provinces under the provisions of clause '(/) 
or clause (r) of section 4 of the Agra Tenancy Act, 1926, or of clause (c) or clause (d) of sub-section 
(17) of section 3 of the Avadh Rent Act, 1886. 

(2) .Such of the plots, if any sho-wn under the preceding sub-clause (i) along with their areas, 
ns were received by him in exchange for the land which was his sir under the provisions of clafi.i^*(a) 
or clause (6) or clause (c) of section 4 of the Agra Tenancy Act, 1926, or clause (a) or clause ( 3 ) of 
sub-section (t?) of the Avadh Rent Act, 1886. , 


(а) before the first day of July, 1938. othenvise than in accordance with the provisions of 

•section. 122 of the United Provinces Land Revenue Act, 1901, or . - 

(б) before the first day of January, 1940, in accordance with the provisions of that section. 

. ^ 3 ) held by him in severalty or jointly with 

•mbiS “trSd “‘“'•k***. if b.de, ftb preerffts 
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.. 239-B. The particulars furnished in accordance with rule 239-A shall be accompanied by, the- 
follovw.g docum^ts : 

(1) If the local rate payable by the sir-holder in the United Provinces is claimed to be 25. 

or less, copies of the khewat khats of 1345 Fasli and of 1347 Fasli, in which he was recorded as a co- 
sharer : • 

(2) a certified copy of the khatauni khatas of his sir and khudkasht ; 

(3) a certified copy of the khewat to which such sir or khudkasht appertains, unless such copy“ 

is filed under sub-rule (i) ; . ' ' 

(4) a list giving the amount of local rate to .which each co-sharer of the sir-holders in the joint 
sir and lAudkasht, if any, assessed ; 

(5) in the case of sir or khudkast of a joint Hindu family, a genealogical table and a list 
showing the share of each living member of the family having an- interest in such sir or khudkasht and 

the share of local rate which each member would be liable to pay on rateable distribution.” 

The documents filed by the appellants in the Trial Court, consisted of (i) 
khewats of the various villages for the years 1345, 1346 and 1347 Fasli, i.e., for the 
periods between ist July, 1937 to 30th June, 1940; (2) khatauni jamabandhis of 
the various villages for the various years 1 345 and 1 347 Fasli, corresponding to i st 
July, 1937 to 30th June, 1938 and ist July, 1939 to 30th June, 1940, respectively ; 
(3) (a) a statement shotving the shares of the appellants as recorded in the khetvats 
and khataunis of 1347 Fasli ; this statement showed the total of the sir area held 
by the appellants to the 152.33 acres, their khudkasht area to be 19.93 acres and the 
total of the local rate payable by them to be Rs. 75-5-1 1 ; (b) a. statement showing 
the sir, khudkasht and local rate of each plaintiff in 1347 Fasli. This shows that 
none of them held sir or sir and khudkasht in excess of 50 acres, or was assessed to 
local rate exceeding Rs. 25. (4) Copy of the pedigree. 

These documents clearly furnish the particulars required by the rules as the 
periods covered by these documents include 30th June, 1938, 31st December, 1939 
and ist January, 1940. Rule 239-A-I required particulars regarding the amount 
of local rates on 3odi June, 1938 and ist January, 1940 and also about sir-holders’ 
obtaining sir-rights by succession or survivorship during the period. 

The particulars required under sub-rules (3) and (4) of rule 239-An were avail- 
able from these documents. Rule 239-B required copies of the khewat khatas of 
1348 Fasli and 1347 Fasli ; certified copies of khatauni khatas of sir and khudkasht 
certified copies of the khewats to which that sir or khudkasht appertained ; a list 
giving the amount of local rate to wlxich each co-sharer of the sir-holder was assessed 
and genealogical table in the case of sir or khudkasht of a joint Hindu family show- 
ing the share of each living member of the family. 

The only particulars which can possibly be not had directly from the documents 
on record are those required by sub-rules (i) and (2) of rule 239-A-II. These require 
particulars about such sir which was the sir of the appellants under the provisions of 
clauses (d) and {e) of section 4 of the Agra Tenancy Act, 1 926, i.e., land which became 
sir on account of the landlord’s cultivation at the commencement of that Act, i.e., 
on 7th September, .1926, and had been recorded as khudkasht in the previous agricul- 
tural year,- he.-, in 1333 Fasli, or land which became sir on account of the landlord’s 
continuously cultivating it for a period of ten years subsequent to the enforcement of 
the Agra Tenancy Act. It is clear from the findings of the Trial Court that the land 
in suit had been sir from the time of the settlement, presumably, Ithe First Settlement 
which took place in the Nineties of the' last Century. This seems to be based on the 
fact that khatauni jamabandhis of 1345 and 1347 Fasli did not record a period of 
cultivation against the sir entry, indicating thereby that the sir is not of the land men- 
tioned in clauses (d) and (r) of section 4 of the Agra Tenancy Act, 1926. 

The Trial Court could and did record findings on all the facts which had to be 
proved by the appellants to establish their case. The first Appellate Court confirmed 
them. The particulars required by sub-section (i) of amended section 19 of the 
Act and the Rules framed thereunder, were for- the purpose ofascertaining those facts. 

In the circumstances, it is reasonable to hold that there had been substantial com- 
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pliance with the provisions of amended sectionig and the Rules framed thereunder. 
The Board of Revenue w'as therefore in error in stating that the appellants had hot 
.given the amount of local rate to which they were assessed in U.P. on i st January, 
1940 and that compliance did not appear to have been made of rule23g-A-II of the 
Revenue Court Manual and that there had not been sufficient compliance with the 
mandatory provisions of rules 239-A and 239*B. . From the judgment' of the Board 
it is clear that its attention was not drawn to the. several relevant documents filed by 
the appellants in the Trial Court. We have no doubt that if the Board had consider- 
ed the said documents it would not have held that section 19 had not been substan- 
tially complied with. 

We therefore hold that the Board of Revenue was in error in setting aside the 
decree of the Additional Commissioner and remanding the case for fresh trial on the 
ground that there had not been compliance with the provisions of amended section 
19 of the Act and the Rules framed thereunder. We accordingly allow the appeals, 
set side the order of the Board of Revenue and remand the cases to it for decision in 
accordance with law. We further direct it to decide itself the contention raised by 
the respondents about their having acquired adivasi rights under the U.P. Zamindari 
Abolition and Reforms Act. In case the Board takes the view that for deciding the 
said issue any finding of fact is necessary, it may call for the said finding from the 
Trial Court and, on receiving it, proceed to deal with the appeals on the merits. 

In the circumstances of these cases, we direct that the parties on either side bear 
their own costs. 


K.L.B. 


Appeal allowed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present J. L. Kapur, K. C. Das Gupta and Raghubar Dayal, JJ. 

Mrs. V. G. Peterson . . Appellant * 

V. 

O. V. Forbes and another . . Respondents. 

Criminal Procedure Code (K of >898), sections 87 and 88 — If applicable for attaching properties of person 
alleged to have committed contempt to secure hts presence — Property bequeathed to a le gotce and forming 
part of the unadministered estaU of the testator in the hands of the executor— If could be attached for securing the 
arrest of the legatee. •' 

Contempt Chief Court of Oudh — If could pumish for contempt. 

■ estate of the testator 

in the hands of the executor cannot be legally attached in any proceedings for securing the arrest of 
the legatee under secUtms 87 and 88 of the Criminal Procedure Code. The property did not cease 
unadministered assets of the es tate merely because under the orders of the Court the executor 
had the assets m her hand deposited with the Registrar of the Court or the City Magistrate. 

Procedure Code would not be available to 
securing the presence of a person who is alleged to have committed contempt. 

The Chief Court of Oudh as a Court of Record had the right to punish persons for conterai^d 
for the proper exercise of that power it will have all other powers necessary and incidental to it. In 
the instant case the contempt proceeding having abated on the death ^ the contemnor without 
-.appearing, the Court can and should direct restoration of the property to' the rightful owner. 

.^s^ming but not deciding whether such power .of arrest and of attaching the alleged contemnois 
property in an aUempt to secur^is presence the ChiefCourt still had no right to make over the atfSJhed 
property to the Government. The right of the Government to have anf c^nWol o^r Se Stacked 
property flows from the provisions of section 88 of the Criminal Procedure Code. As no attShment 
could legafly be made under section 88, Criminal Procedure Code in any proceedkg fof wrtSnpt 
the provisions of section 88 (7) of the Code of Criminal Procedure the 

under attachment shall be at the disposal of the State novemTnmt 1 • proP /, 

U.0 ttao I U.C 

p l’’l“ J Order, dated the 28th August, 

1961 of the Allahabad High Court (Lucknow Bench) at Lucknow in Cr.Misc. Case 
No. 125 of 1961. 


*Griminal Appeal Iso; 170 of 1961. 


iSth'September, 1962. 
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Ilj MRS. V, O. PETERSON. C. O. V. FORBES {DoS Gupla, J.). 

A. S. R. Chari, Senior Advocate, {B. Parthasarathy, R. K. Garg and S. G. 
Aggarwal, Advocates and J.'B. Dadachanji, 0 .' C. Mdthur and Ravinder Marain 
Advocates of Mjs. J. B. Dadachanji & Co., with Iiim) , for Appellant. 

G. C. Mathur and C. P. Lai, Advocates, for Respondent No. 2. 

The Judgment of the Court was delivered by . , 

Das Gupta, J . — rThis appeal by Special Leave is against an order of the High 
Court at Allahabad rejecting on 28th August, 1961 an application made by the 
present appellant. . Tor a proper appreciation of the contention raised in the appeal 
it is necessary to set out in some detail the complicated facts which gave rise to her 
application. . ' 

It appears that on 23rd January, 1938, the appellant’s motherjMrs. W.A. Forbes 
executed a will leaving all her property to her three children, the appellant, 
Mrs. V. G. Peterson, Mrs. E. D. Earle and Mr. O. V. Forbes. The testatrix died on 
6th June, 1939 and this appellant applied for probate. The probate was granted on 
30th November, 1939. On 4th May, 1943 when Criminal Appeal No. 9 of 1943 was 
"being argued before a Single Judge, of the Oudh Chief Court the Counsel for the 
State brought it to the notice of the Judge that Mr. O. V. Forbes — brother of the 
present appellant had made in his application before the Trial Court and in other 
ways certain aspersions against the conduct of the Trial Court- which amounted to 
•contempt of Court. The learned Judge ordered the issue of notice against Mr. O. V. 
Forbes in this matter. On 6th May, 1943 the present appellant also filed an applica- 
tion for similar action under the Contempt of Courts Act against her brother 
Mr. Forbes. On this also notice was issued to Mr. Forbes. As the notices' are not 
on record we do not know the actual terms of the notice ; but it does not appear 
zto be disputed that by these notices Mr. Forbes was asked to appear before the 
Oudh Chief Court to show cause why he should not be proceeded against for con- 
tempt of Court. Mr. Forbes however did not appear. Some time after this a bailable 
warrant appears to have been issued for the arrest of Mr. Forbes. The warrant was 
returned unexecuted. A registered notice was thereafter issued under the orders of 
the Court asking Mr. Forbes to attend the Oudh Chief Court on 23rd September, 
1943. On that date also he did not appear. The learned Judges of the Chief 
Court being of opinion that Mr, Forbes was concealing himself only to avoid the 
execution of the warrant, made the following order : — 

“ Accordingly we order that action be taken under section 87 of the Code of Criminal Procedure 
against Mr. Forbes and direct the issue of a written proclamation requiring him to appear in this 
Court on the asth November, 1943, at to a.m. This proclamation will be issued in strict accordance 
with the requirements of section 87, Criminal Procedure Code. The proclamation will also be published 
once in the Pioneer of Lucknow and the Daily Statesman of Calcutta. Under section 88 of the Code 
of Criminal Procedure we further order attachment of the moveable and immoveable property belong- 
ing to Mr. Forbes within the jurisdiction of this Court including : — 

(1) G. P. Notes and bonds for Rs. 10,70,000 in the hands of the Registrar of this Court. 

(2) Rs. 12,250 deposited in this Court in the Personal Ledger, Trustees and Stake Holders 
Fund ; 

(3) G. P. Notes belonging to Mr. Forbes of the face ralue of Rs. 55,006 attached in Execution 
Case No. 1 6 of 1942 in the Court of the Civil Judge, Lucknow : Dr.Hari Shanker Dubev, 0 . V. 
Forbes.” 

The Proclamation was duly published and certain property was attached on the 
"basis that it was the property of Mr. O. V. Forbes. On 3otii March, 1944, the Oudh 
Chief Court recorded an order stating that as Mr. Forbes did not appear within the 
time specified in the proclamation and under sub-section (7) of section. 88 of the 
Code of Criminal Procedure the prpperty under attachment was at the disposal of the 
Provincial Government. As regards the two applications for contempt the Court 
made the following order : , . . . 

“ These applications will therefore be adjourned sine die until Mr. Forbes appears or is arrested.” 
On 2 1 St September, 1944, the Court made an order tvithdratving the prohibitory 
order it had earlier issued against the-Registrar and the Civil Judge, Lucknow. 

It appears that after the Oudh Chief Court made the order on 30th, March, 1944 
.stating that the attached property was at the disposal of the Provincial Goyenunent 
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under sub-section (7) of section 88 of the Code of Criminal Prpeedure the Provincial 
Government directed the City .Magistrate to taJee suitable action, for the disposal of 
the attached property. It was to facilitate such action by the City Magistrate that 
the prohibitory orders were withdrawn. The Chief Court also made an order direct- 
ing the Registrar and the Civil Judge to send' the attached property to the, City 
Magistrate for disposal according to law. Oh the same'date Mrs. Peterson was also 
directed to hand over all the property in her possession which she may be holding as 
a custodian for Mr. O. V. Forbes'to the City Magistrate. ■ • ■ 

It appears tliat in August, 1943, the City Magistrate forwarded to the U.P. 
Government at Lucknow proinissoiy notes of the total value of Rs. 2,28,800 said to be 
the attached property adding 

“ these G. P. Notes to the total value of Rs., 2,28, 800 have been ordered to be forfeited to the 
U. P. Government by the Chief Court of Oudlx under order dated 2ist September, 1944 , in Criminal 
Miscellaneous Application No. .47 of 1943.” , . . 

It was further Stated, that : 

“ It is requested .that necessary action may be taken by you to credit the sum under the head 
‘Fines and Forfeitures’.” 

Apparently this has been done. .... 

Mr. Forbes died in 1953. On 4th April, i960, the present appellant made an 
application to the U.P. Government in which she stated that Mr. Forbes had died 
intestate and that his only heirs were his two sisters, the appellant herself and her 
sister Mrs. E. D. Earle for whom she was the trustee and prayed that as the Govern- 
ment was ' - 

“ only in the position of a receiver or a trustee of the property of Mr, Forbes this trusteeship having 
ceased with Mr. Forbes’ death. the Government should return the property to the appellant and her 
sister.” 

On 3rd September, 1960 the Government rejected this prayer stating 

“ that this was a confiscated property of Mr. Forbes and that on legal grounds her claim was 
wholly Untenable.” . , 

but added these words : 


‘‘ If however she has any special reasons for invoking the compassion of Government she may 
indicate the same to Govemmw.t and also furnish convincing evidence that Mr. Forbes actually has 
died and that she is his sole heir or one of the heirs entitled to his assets.” 

The appellant pointed out to the Government in her letter, dated I2th Septem- 
ber, i960 that the property of Mr. Forbes had not been confiscated but merely atta- 
ched and emphasised .that the Government had no proprietary right to the attached 
property but could retain it only as a custodian or trustee for the time being. She 
asked the Government to re-consider the whole situation. The reply of Government, 
if any was apparently unsatisfactory and so on 29th November, i960 the appellant 
filed an application under Article 226 of the Constitution in the High Court at 
Allahabad in which after stating the several facts as regards the attachment ofjhe 
property and the action taken by the Government, she prayed for a writ ofeertiofanib 
quash the Government’s order of 3rd September, i960 and also for a writ of mandamus 
ordering the Government to hand over the Government promissory notes and cash 
money which had been -attached. On 29th March, 1961 the High Court rejected 
this application. The High Court pointed out that the applicant had not shown Aat 
the State Government had failed to carry out any duty imposed by Im 7 and fiirther 
that the order, dated 3rd September, i960 could not be said to be eitlier a judicial 
or a quasi-judicxal order or even an administrative order passed vdthout jurisdiction;’ 
Itwas then thatonist May 1961 the appellant made to the High Court at AUahabad 

the application out of which the present appeal has arisen. 

_ By this application the appellant asked for four reliefs :~(a) for an order ter- 
rmnating the contempt of Court proceedings ,• (b) for an order vacatine the orders 
of Ottaduneat made by- the CJhief Court ; (r) ’fVa direction m SStSe toS 

ary,-XJ.P. Government, to restore the attached property to the applicant as executrix 
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of the estate of late Mre. A. E. Forbes, A copy of the writ petition, dated the 2gth 
November, i960 in which it had been mentioned that the proceedings under sections 
87' and 88 of the Code of Criminal Procedure were illegal because the Code ^vas• 
inapplicable to proceedings for contempt, was attached to the application. It was- 
further stated in the present application that in any case the attachment was void, 
inasmuch as tlie property that was attached was at the time of attachment an undis- 
tributed part of the estate of late Mrs. A. E. Forbes and so vested in tliis appellant as 
executrix.' 

By separate but concurring judgments Miilla and Nigam, JJ. who heard this- 
application rejected the applicant’s prayer for vacating the order of attachment or 
for. any direction to the Finance Secretary, U.P. Government for restoration of the: 
attached property. MuIla,J., based his decision mainly on the point that the appellant 
had herself acted in an unclean way, and she having been responsible for getting 
\v'arrants under sections 87 and 88 of the' Code of Criminal Procedure issued against 
Mr. Forbes it did not lie in her mouth to say iiow that the issue of these processes was. 
without jurisdiction and held that as she was instrumental in getting the order now 
complained of passed, tlie discretionary poivers of the Court should not be exercised, 
in her favour, especially, as she had made the application after a long delay. The 
learned. Judge also e.xpr^sed the opinion that the judges of the Chief Court acted, 
ivi Ain their jurisdiction in issuing processes under sections 87 and 88 of the Code oF 
Criminal Procedure, that this order was just and legal and the State had come into 
the custody of the property under the diie process of law. In the opinion of the 
learned Judge 

“ Mr. Forbes was willing to give away this property rather than face a prosecution for contempt, 
of Court ” 

and added 

“ if he took up that attitude it cannot be said by the heirs of Mr. Forbes that now the property 
should be released in their favour.” 

Nigam, J., stressed the point that the Court had attached the property belonging 
to Mr. Forbes and the present appellant had handed over Ae property '' treating it 
to be the property of Mr. O. 'V. Forbes”. According to Ais learned Judge if Ae 
property that was attached did not belong to Mr. O. 'V. Forbes this appellant should, 
have “ never handed over the property voluntarily ” . He -was furAer of opinion 
Aat 

“ the fact that she voluntarily handed the property over as belonging to Mr. Forbes and actually 
suggested that this particular property be attached clearly amounted to an admission of the otvnership ■ 
of the property vesting in Mr. O. V. Forbes and the property not being part of the undistributed assets 
in the possession of Mrs. Peterson as executrix to hlrs. A. E. Forbes ” 

After holdmg that the . Code of Criminal Procedure was not directly applicable to 
contempt of Court proceedings the learned Judge expressed Ae opinion Aat 

“ the Bench could adopt its own procedure for enforcing the attendance of the delinquent” 

and added 

‘‘ if it adopted the procedure prescribed in the Code of Criminal Procedure, I can see no warrant 
for the contention that the procedure adopted was svrong,' improper and beyond the jurisdiction of 
the Court.” 

Finally, he held that it w^ould be contrarv' to the interests of justice to review the 
order “ after a lapse of about 18 years. ” The learned Judge also held jhat the 
Court was no longer in possession of the attached property, Ae same having been 
handed over to the City Magistrate for being passed on to the State Government and 
could not therefore pass any orders in respect of the property. He also expressed the 
view that prima facie it .appeared to him that the appellant’s remedy, if any, was by a 
civil suit. . The contempt proceedings were however directed to be consigned to the 
record as abated. 

The present appeal is directed against the High Courtis decision refusing to give 
Ae plaintiffs the substantia] relief asked for in the application, viz., a direcdon on Ac 
Finance Secretaryj U,P- Government to. restore ’the attached property to her- 

s G J— 38 
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The first question for consideration is whetlicr at the time of attachment the 
property formed part of the unadministcred estate of Mrs. A. E. Forbes. If that was 
the correct legal position there could hot be in law attachment of that property as the 
property of Mr, Forbes, even if section 87 and section 88 could be applied to secure 
the arrest of a person alleged to have committed contempt. Mulla, J. has not dealt 
^vitli this question. Nigam, J. has however formed the definite conclusion that the 
property had vested in Mr. O. V. Fbrbcs on the date of attachment and was not part 
of tire undistributed assets of Mrs. A. E. Forbes in the hand of the executrix. In 
coming to this conclusion the learned Judge appears to have relied on what he des- 
cribed as 


“ the fact tljat slic (htM. Peterson voluntarily h.ir.dcd the -yonerly over .as belonging to Mr. Porbes 
and actually suggested that this particular property be attached.” 

It is not clear from the record of this ease on what materials the learned Judge thought 
that Mrs. Peterson actually suggested that this particular property be attached. 
That she really handed the property over appears to be correct. It appears reason- 
able to think that she did so in obedience to the order of the Court, The matter was 
stated thus by her in paragraph 8 of the Writ Petition 

Tliat under the orders of the Honourable Cliicf Court of Av.adh the petitioner dqtositcd with 
the Registrar of that Court and finally with the' City Magistrate, Lucknow, unadministcred assets 
consisting of Government Promissory Notes and cash totalling Rs. 2,41,300 detailed in the list 
attached to this petition tvhich the then City Magistrate, Sri S.G. Bose Mullickwiis pleased to transfer 
the same to the Finance Secretary to the U, P. Government, Lucknow, in August, 1948.” 

In the counter-affidavit filed on behalf of the State of U.P. in the Writ Petition 
the statement made in this paragraph was admitted to be true. It appears clear 
therefore that the petitioner made over the securities and cash — the property which 
was attached — under the orders of the Chief Court of Oudh. It is further to be 
borne in mind that the petitioner made the definite statement in this paragraph 8 of 
the Writ Petition that the property that was made over by her formed part of the 
unadministcred assets in her hand and the truth of this statement was admitted by 
the State of U.P. It is difficult to see how it can be reasonably held that merely 
because the executrix handed over certain assets in her hand to the Registrar and the 
City Magistrate in obedience to the orders of the Chief Court, they thereby become 
vested in Mr. O. V. Forbes. The property in the hands of tire executrix could 
become vested in Mr. O. V. Forbes only on her handing over the same to him or to 
somebody on his behalf. Delivering the property to the Registrar of the Court or to 
the City Magistrate could not amount to handing over to the legatee. For, obviously 
the Registrar of the Chief Court or the City Magistrate, Luenkow, were not 
acting on behalf of the legatee Mr. O. V. Forbes but indeed acting against his 
interest. In our opinion, the property did not cease to be unadministered assets of the 
estate of Mrs. A. E. Forbes merely because under the orders of the Court this appel- 
lant, who was the executrix, had the assets in her hand deposited wdth the Registrar 
or the City Magistrate. ... 

It must therefore be held that tlic property which was attached was at th'S^time 
of attachment not the property of Mr. O. V. Forbes but formed part of the unadminis- - 
tered assets of Mrs. A. E. Forbes. This property could not be legally attached in 
any proceedings for securing the arrest of Mr. O. V. Forbes. 

If what was attached did not form part of the property of Mr. O. V. Forbes, the 
order of attachment was invalid ; ana there would be no scope for the operation of 
section 88 (7) of the Code of Criminal Procedure. Assuming that the property was 
of Mr. O. V. Forbes, the question arises whether it would, as a result of the attachment, 
be at the disposal of Government under section 88 (7) of the Code of Criminal Pro- 
cedure^ In Sukhdev Singh Sodhi v. The Chief Justice and Judges of the Pepstt High Court^ 
it was held that the Coae of Criminal Procedure does not apply to proceedings for 
contempt. On this authority it must be held that the provisions of sections 87 and 
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•88 would also not be available to securing the presence of a person who is alleged to 
have comxnittea contempt. . 

' It may be mentioned that on behalf of the appellant, Mr. Chari had urged that 
•even if the property was of Mr. O. V. Forbes, the alleged contemner the Chief Court 
of Oudh had no power to attach it. 

The High Court seems to think that the Chief Court could choose any proceuure 
it liked in the matter of punishing people for contempt and so if it thought that it 
would not finally dispose of contempt proceedings without the alleged conteinner 
being present before it, it had the inherent right of first issuing a warrant of arrest and 
next, if that was not successful, by proclamation for his appearance and also by 
attachment of his property. It seems to us that the Chief Court as a Court of Record 
had the right to punish persons for contempt and for the proper exercise of that power, 
lit will have all other powers necessary and incidental to it. 

It is, however, unnecessary to decide whether such necessary and incidental 
powers include the power of arrest and of attaching the alleged contemner’s property 
lin an attempt to secure his presence. But assuming they do, we are of opinion that 
the Chief Court had still no right to make over the attached property to Government. 
The right of the Government to have any control over the attached property flows 
from the provisions of section 88 of the Criminal Procedure Code. As no attachment 
•could legally be made under section 88, Criminal Procedure Code, in any proceeding 
Tor conternpt, the provisions of section 88 (7) of the Code of Criminal Procedure, 
under which the property under attachment shall be at the disposal of the State 
Government, if the proclaimed person does not appear within the time prescribed 
lin the proclamation cannot come into operation. 

The position, therefore, is that Government is in possession of the property that 
was attached under the orders of the Chief Court ; but the possession is without any 
• authority of law. The question then arises ; whether the Court can or should direct 
•restoration of the property to the rightful owner. 

On behalf of the State of U.P. it is argued that if the Government is in unlawful 
possession of the property the proper remedy for the rightful owner is to seek his 
remedy in a civil suit. In such a suit he will have to pay the necessary court-fee, and 
it will be open to Government to take the plea of limitation or such other defences 
..as may be available to it. This would ordinarily be a correct statement of the 
position in law. In the present case, we have however the special circumstance 
that it is by reason of an error on the part of the Chief Court that the property has 
found its way to the State Government. Proceedings taken by the Chief Court 
against Mr. O.V. Forbes for alleged contempt of the Court must be taken to be 
fully justified, as such action is necessary not only to uphold the dignity of the Court 
‘but also to keep the administration of justice free from calumny. When however 
we find that the Court acted without jurisdiction in attaching the property, and in 
any case, in ordering such property to be handed over to Government we have to 
remember the otlaer great principle which was stated many years ago in these words 
by Cairns, L.C. in Rodger v. Comptoir D’ Escotnute de Paris'^ : “ One of the first and 
highest duties of all Courts is to take care that the act of the Court does no injury 

to any of the suitors ” To say that, we are aware, is not to say that whenever 

a Court after wrongly deciding a case between two parties discovers that the deci- 
sion was wrong it has the inherent jurisdiction to re-open the matter and to set 
matters right by altering the decision. In many cases when the Court has made a 
mistake the party who has suffered for that mistake is without any remedy except 
what he can get in accordance with the provisions of appeal, revision or review. 
As the Courts are careful to point out again and again, Courts of law have the juris- 
diction to decide wrongly as well as rightly and the mere fact that the decision is 
"Wrong does not give a party a remedy. Those consideradons against the use of 
iinherent jurisdiction to correct errors made by the Courts in the exercise of its juris- 
diction have, however, no application to cases like the present. Here, the Court 
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for the purpose- of exercising its jurisdiction, in a matter of contempt took- steps to- 
attach certain properties. Tliis is not a case where there are conflicting claims- 
between two parties .which have been decided by a judgment or order of the Court 
as: between the parties. The question really is whetlier the rightful owner of the- 
property would have it or the Government which has come into possession of thc- 
property without being a climant to it because of an erroneous order of the Court 
should retain it, if it is found tliat the order was wrong. In our opinion, this, ques- 
tion must be ansivered in favour of the rightful owner of the property. 

We have assumed that the Court had the power to attach the properties of 
the alleged contemner ; but have held that it had no power in law to make these 
over to the Government. The attachment however could- only subsist so long as the- 
contemner was alive. On the contemner’s death the attachment could not in law 
or equity continue. For, the purpose for which the attachment was made, viz.,- 
to secure the presence of the alleged contemner could no longer be achieved. Ob- 
viously, in such a case, the rightful owner of the property would be entitled to res- 
toration of the property on the contemner’s death. It would not be proper, for 
the Court to say then that it cannot do anything in the matter because, the' .pro- 
perty has passed into the hands of the Government by the Court’s own mistake. 
In our opmion, the Court will be failing to perform its primary function of doing 
justice if in such circumstances the Court, on discovering its mistake refuses to correct 
that mistake. As it is plain Jiere that it is the mistaken act of the Court which has 
put Government in possession of the property even though without being a claimant 
to it, it is only right and proper that the Court should correct that error and.restore 
the property to the person from whom it ■was- wrongly taken. 


We cannot see what legitimate grievance the State of U.P. can have against 
this. ^ It had no title to the attached property and it would have had no control 
over it-, except for the mistaken application of the provisions of section 88 (7) of 
the Code of Criminal Procedure. If now' it is found that the Court had made a 
mistake, first, in attaching the property in question, and secondly, even apart from 
tliat, in directing the property to be made over to Government, the Government 
cannot legtimately object to the Court correcting this mistake. It would be de- 
plorable if in circumstances like these tlie Court would find . itself helpless to correct 
■ its mistake and to order restoration on an application being made to it in tliat behalf. 
In our opinion, the applicant is entitled to an order for restoration of the attached 
property. 

We accordingly allow the appeal, and order that the Finance Secretary, U.P. 
Government be^ directed to restore to this appellant, tlic attached pi’operty which 
is in the possession of the Government. In the peculiar circumstances of the case, 
we make no order as to cost. 


K.S. 


Appeal allowed. 
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lion R^DCtme Act {II of 1917), seclion 149 (s'j—Coitslrttclm and scope— Sale prodama- 

Iton sliowms a higher amount as arrears than wa^ acUmlly due^Efect. ■ 

to Central Provinces Land Revenue Act (II of 1917) arc authorised 

not bl wreasLTMe®^^^^ presenbed by the relevant provisions W the Act and so it would 

rcvenue^leand thenhiee?S^ these prowstons strictly. If defaulter’s property is being sold under 
revenue sale and the object of issuing the proclamation is to show for what aWr it is behvg sold, itis 
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fair to assume that the said arrear must be stated with absolute accuracy. It would not be crouch 
■to say that some arrear was due and so the sale should be upheld though it Was purported to be' held 
for recovery’ of much larger arrear. The arrear in question must be correctly stated in the proclama- 
!tion so that everybody concerned knovvs the e.xact amount for which the revenue sale is held. Arrears 
accumulating after an order for sale has been passed aitd the proclamation in that behalf has been 
issued, cannot come into the calculation while construing section J49 (2). Every arrear dealt with 
must be specifically dealt with as provided by the Act. . Once the amount of arrear is. determined 
and sale is' ordered with referet .ce to it, it is that amount which must be shown in the proclamation 
and it is for that amount of arrear for which the property must be sold. I\Tiere the arrear is lower 
.than what is mentioned in the sale proclamation “the arrear for which the property is sold was not 
■due ” within the meaning of section 149 (2) of the C.P. Land Revenue Act and so, the sale * must 
he set aside. 

Appeal by Special Leave from the Judgment and Decree dated the 13th April 
3956 of the former Nagpur High Court in F.A. No. 99 of 1947. 

.J^aunit Laly .Advocate, for Appellants. 

B.A. Masodkar, D.B. Najbile and Ganpat Rai, Advocates, for Respondents. 

The judgment of the Court was delivered by 

Gajendragadkar, J . — ^This appeal by Special Leave raises a short question about 
the .construction of section 149 (2) of the C.P. Land Revenue Act, 1917 (No. II 
of 1917) (hereinafter called the Act). The validity of a revenue sale of their pro- 
perties held on 27th February, 1941 under section 128 (/) of the Act was challenged 
hy the appellants by their suit filed in the Court of the Additional Judge, Nagpur 
on 1 2th November, 1946. Ganpatrao Vishwanathji Deshmukh who had purchased 
the properties at the said auction sale was impleaded as defendant No. i to the said 
suit. During the pendency of the litigation, the said Ganpatrao has died and his 
heirs hgve been brought on the record. They will be referred to as respondent 
No. I in the course of this judgment. The appellants challenged the impugned 
■sale on five different grounds. They alleged that the sale was without jurisdiction ; 
that as the- final bid was not accepted by the Dy. Commissioner, it was invalid ; 
that as the sale was brought about fraudulently by respondent No. r in collusion 
with the Revenue Clerk, it was invali ; that as the Commissioner was not compe- 
tent to confirm the sale on 13th November, 1945, it was invalid ; and that the sale 
•could not be held validly for tire recover^' of Rs. 1,354/9 which was shown in the 
proclamation of sale as the arrear for which the property was put to sale. The 
trial Court rejected all the contentions raised by the appellants in impeaching 
the validity of the sale and so, the relief claimed by the appellants against respondent 
No. I by way of injunction restraining him from recovering possession of the pro- 
perty and disturbing the appellants’ possession thereof was rejected. 

The appellants then preferred an appeal in the Nagpur High Court. The 
High Court has confirmed the findings of the trial Court and accordingly, the 
appeal has been dismissed. It is against this decree that appellants have come to 
this Court by Special Leave, and the only point which has been raised on their 
behalf by Mr. Naunit Lai is that the view taken by the Courts below that the im- 
pugned sale could not be effectively challenged by the appellants under section 149 
(2) is not justified on a fair and reasonable construction of the said provisions. 

The material facts leading to this point are very few, and they are not in dispute. 
The appellants are Lambardars of Mahal No. 2 of Mouza Gujarkhedi, tehsil 
Saoner, district Nagpur, and they held therein an undivided interest of As. i i/i i. 
On or about 4th October, 1940, they were found to be in arrears of land revenue 
to the extent of Rs. 730/13 in respect of the suspended Rabi dst of 1938-39 and the 
Rabi kist of 1 939-40. The Tehsildar of Saoner made a report on 4th October, 1 940 
to the Dy. Commissioner that the said arrears were due from the appellants and 
asked for sanction to sell by auction the property in suit. Along with this report, 
a draft of the sale proclamation containing the relevant details was also submitted 
for the signature of the S.D.O. in case the Dy. Commissioner sanctioned the sale. 
‘The S.D.O. forwarded the said report to the Dy. Commissioner who accorded 
.sanction to the proposal of the Tehsildar on 17th December, 1940. Thereafter, 
■on 23rd December, 1940, the S.D.O. signed the said proclamation and on getting 
,the said documents back, the Tehsildar ordered on 7th January, 1941 that the sale 
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proclamation sliould be published and that the sale should be held on 26th February,, 
1941. On that date, the sale was adjourned to a7th. February, 1941 for want of 
aaequatc bids. On the next day, the sale was held and the, property, was sold to 
resporiaeht No.- i for Rs; 600. Ultimately, the said sale was confirmed. It is 
common ground that though at the relevant time, arrears due from the a^ellants 
amounted only to Rs* 73 ^^^ 3 > Parchanama th.c said amount was shown as 

Rs. 1,354^9 and the property in fact was sold to recover the said amounts of arrears 
under section 128 (/) of the Act. The appellants’ contention is that ^c arrear,., 
Rs, 1,354/9 , fhr which his property has been sold tinder section 128 (j) was not 
due ; what was due was the lesser amount of Rs. 730/^3 question 

is invalid under section 149 (2) of the Act. 

In dealing with this point, it is necessary to refer' to the relevant provisions of 
the Act. Chapter X of the Act deals with the collections of land revenue, and it 
consists of sections 12a to 160. Section 124 confers po^ver on the State Government 
to regulate payment of sums payable under the Act and provides for the number 
and amount of the instalments, and the time, place and manner of payment of any 
sum payable under a settlement or sub-settlement, or otherwise under an assess- 
ment made under this Act. Sub-section (2) of section 1 24 requires that unless the 
State Government otherwise directs, all such payments shall be made as prescribed 
under sub-section ( i) . A notice of demand can be issued by Tehsildar or Naib Tehsil- 
dar under section 127 and it may be served on any defaulter before the issue of any 
process under section 128 for the recovery of an arrear. Section 128 provides, 
for the process for recovery of an arrear and it prescribes that an arrear payable to- 

Government may be recovered, int^r alia (/) by selling such estate, mahal. 

or land, or the share or land of any co-sharcr who has not paid the portion of the- 
land revenue which, as between him and the other co-sharers, is payable by him. 
Section 1 31 prescribes the procedure for attachment and sale of movables and attach- 
ment of immovable property. Then section 132 provides for holding enquiry into- 
claims of third persons in respect of property attached or proceeded against. Section. 

1 38 (i ) proviacs that the purchaser of any estate, mahal, share or land sold for arrears 
of land revenue due in respect thereof shall acquire it free of all encumbrances- 
imposea on it, and all grants and contracts made in respect of it, by any person other 
than the purchaser. Sub-scctions (2) (3) and (4) make other provisions, but it is 
unnecessary to refer to them. Section 143 lays down that if the arrear in respect 
of which the property is to be sold is paid at any time before the lot is knocked down,, 
the sale shall be stayed. Section 145 proviaes for application to set aside sale on 
deposit of arrear, and section 146 provides for application to set aside sale for irregu- 
larity. ^ Under section 148 it is provided that on the expiry of 30 days from the date 
of sale, if n > application has been made under section 145 or 146 or no claim has been, 
made under section 1 51 or if such application or claim has been made and rejected, 
the Dy. Gommissioner shall pass an order confirming the sale. Section 15 1 refers, 
to claims of pre-emptions. 


That takes us to section 149. Section 149 reads as follows . 

“(i) Ifno application under section £46 is made within the time .allowed therefor all claims, 
on the grounds of irregularity or mistake shall be barred. 

(a) Nothing in sub-section (i) shall bar the institution of a suit in the Givi] Court to sct'asidc- 
a sale on the ground of fraud or on the ground that the arrear for which the propertfis sold i 7 not 

It would' thus be seen that the scheme of the relevant provisions of the Act in relation 
to revenue sales appears to be self-contained. The revenue process for recovering 
arrears begms with the report as to the arrears and ends with the confinnation of 
sale. Provision is made for the examination of claims of third parties as well 2 
for setting aside sales on account of deposit or on account of irregularities committed 
in conducting the sales It is in the light of this self-contained scheme that section 
149 (i) provides Aatif no application under section 146 is 'made within 

^ of irregularity or mistake shall bfbarrS 

In other words, the effect of this provision is that if 3 party aggrieved by a revenue 
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sale of his property wants to challenge the -validity of the said sale on 'grounds of " 
irregularity or mistake, the Act hasprp-vided a remedy for him by section 14.6 and 
if he fails to avail himself of that remecly, it would not .be open to him to challenge 
the impugned sale on the said grounds by a separate suit. The grounds of irregula- 
rity or mistake must be urged by an application made under section 146 and if no- 
such application is made, then the party is precluded from taking the said grounds-, 
otherwise. Thus far there is' no difficulty or dispute. - ' . . 

Sub-section (2) of section 149 provides an exception to sub-section, (i), and it 
says that the institution of a suit wbuld.not be- barred in a Ci-vil Court to set aside a, 
sale on two grounds ; if the sale is challeinged on the. ground of fraud, a suit -will 
lie ; similarly, if a sale is challenged on- the ground that the arrear for which the 
property is sold is not due, a suit will lie. ' The effect of this provision is that if fraud! 
is proved in regard to a revenue sale, a suit -ivill He and the sale -will be set aside ; 
similarly, if it is shown that the arrear for which the property is sold was not due a. 
suit will lie and the sale will be set aside. There is no difficulty or dispute about this, 
position also. 

The question on which the parties are at issue before us is in regard to the inter- 
pretation of the clause " the arrear for which the property is sold ” . Ithas been held! 
by the High Court that what this clause requires is not that the arrear for which the 
property is sold should be stated -with meticulous accuracy ; if a mistake, is made 
in showing the actual amount of arrear due from the defaulter for which the property 
is sold, that mistake would not render the sale invahd ; it jvould be a mistake within, 
the meaning of sub-section (i) and so, to cases of that kind sub-section (2) will not. 
apply. On the other hand, Mr. Naunit Lai contends that the clause “ the arrear for 
which the property is sold ” is plain and unambiguous. In considering the question' 
as to whether this clause is attracted or not, one has to look at the proclamadon of sale 
and enquire whether the amount shown as arrears due from the defaulter was in fact 
due or not. If the said amount was not due, the clause will apply notwithstanding 
the fact that a lesser amount may have been due from the said defaulter. 

In construing section 149 (2) it is relevant to remember that the provi-^ion in. 
question is made in relation to revenue sales and there is no aoubt that the revenue 
sales are authorised to be held under the sununary procedure prescribed by the rele- 
vant sections of the Act, and so, it would not be unreasonable to construe these pro-vi--^ 
sions strictly. That is why we are not inclined to accept the view that in interpreting 
the relevant clause, we should assume that the Legislature did not expect the autho- 
rities to specify the arrear for which the property is sold with meticulous care. If the 
defaulter’s property is being sold under revenue sale and the object of issuing the 
proclamation is to show for what arrear it is being sold, it is, we think, fair to assume- 
that the said arrear must be statea with absolute accuracy. It would not be enough 
to say that some arrear was due and so, the sale should be upheld though it was 
purported to be held for recovery of much larger arrear. 

Nor is this consideration purely academic. As we have seen, section 143 pro- 
-vides that if the arrear in respect of which the property is to be sold is paid before the- 
lot is knocked down, the sale shall be stayed. In the present case, if the arrear had. 
been properly shown at Rs. 730/-13, it is theoretically possible that the appellants 
may have been in a position to deposit this amount before the lot was knockea down 
and the sale would have been stayed. Since the arrear was shown to be much larger, 
it is theoretically possible that the appellants could not make a successful attempt to 
deposit the said amount. Now, in working out the provisions of section 143 there- 
should be no difficulty in determining the amount which the defaulter has to deposit 
to avoid the revenue sale. The arrear in question must be correctly stated in the 
proclamation so that every body concerned knows the exact amount for which the - 
revenue sale is held. That is another consideration which supports the construction 
for which the appellants contend. 

Mr. Masodkar for respondent No. i argued that the construction for which the 
appellants contend is mechanical and it may lead to anomalies. In support of this- 


t 



>304 . sTHE-SOTimME'COTJRT-JOURNAI.. - [19^3 

argument, he took tlie illustration of a case where the amount of arrears is accurately- 
-shown in the proclamation, but after the proclamation is issued, a part of it is paid by 
the defaulter (as in fact Rs. 291 were deposited by’ the appellants in -the present 
-case) — the contention is that, in such a case, if the original amount of arrears continues 
to be shown in die proclamation, tlie sale would -be invalid on tlie construction 
suggested' by the appellants. Wc are not impressed by this argument. _ Our, atten- 
tion has not been drawn to any specific provision of the Act. under which a partial 
payment of tire arrear due is allowed to be made by the defaulter. If such a payment 
is made, it may at best' be treated as deposited on account, arid no deduction would 
"be made from the arrear notified to be due from him in tire proclamation at that 
stage,. 7?he only provision which has been cited before us' in that behalf is 
section 143 and section 143 expressly provides for the payment of the whole of the 
arrear due and lays down that on such pa-yment before the lot is knocked down, 
the' sale shall be stayed. Therefore, the complication sought to be introduced 
by Mr. Masodkar by taking a hypothetical case of a partpayment of the arrears due 
from the defaulter, does not affect the construction of section 149 (2). 

It is then argued that the impugned sale cannot be said to be irregular in the 
present case, because on the date when it was actually held, the amount of 
Rs. 1,354/9 from the appellants as arrears. It is common ground that 

after Uhe proclamation was issued, a further amount of arrears became due from the' 
appellants and on tlie date of the sale, the total amount caiiic to be Rs. 1,354/9. 
In our opinion, arrears accumulating after an order for sale has been passed and the 
proclamation in tliat behalf has been issued, cannot come into the calculation while 
construing section 149 (2). Every arrear for which the sale is' ordered must be 
specifically dealt with as provided by the Act. It is not open to tlie authorities to 
deal with a specific arrear as prescribed by the Act and to pass an order for sale of tlie 
defaulter’s property on the basis of tliat arrears and then add to it subsequently 
accruing arrears without following the procedure prescribed in that behalf. One 
the amount of arrear is determined and sale is ordered by reference to it, it is that 
amount which must be shown in the proclamation and it is for that amount of arrear 
for which the property must be sold. That, in our opinion, is clearly tlie effect of the 
relevant clause in section 149 (2), ■V\'’e must, therefore, hold that the High Court was 
in error in coining to tlie conclusion that the sale of the appellants’ property on 27th 
Eebruary, 1941 was valid. We are satisfied that the arrear for ivhich the appellants’ 
property was sold ivas not due within the meaning of section 149 (2) and, so, the sale 
must be set aside'. 

In support of his argument that the impugned sale cannot be held to be invalid, 
Mr. Masodkar relied on a decision of the Privy Council in Heiva Mahton v. Ram 
Kishen Singh^. In that case, tlie Privy Council' was dealing with a question which, 
had reference to the true construction of section 246 of the Civil Procedure Code of 
1877 (Act X of 1877). The said section had provided that if cross decrees between 
the same parties and for the payment of money be produced in the Court, execution, 
shall be taken out onty by the party who holds that decree for the larger sum, ai^for 
so much only as remains after deducting the smaller sum. It appears that contory 
to the provisions of this section, an auction sale was held and when the title of the, 
auction-purchaser was challenged, it became necessary to consider what the effect! 
•of non-compliance with the provisions of section 246 -w-ould be on the title of the 
auction-purchaser. The Privy Council held tliat a purchaser under a sale in execu- 
tion is not bound to inquire whether tlie judgment-debtor had a cross judgment ofa 
higher amount such as would have rendered the order for execution incorrect. If 
the Court has jurisdiction, such purchaser is no more bound to inquire into tlie 
■correctness of an order for execution than he is as to the correctness of tlie judgment 
upon which execution issues. In other words, the effect of this decision is tliat if in 
nomra'vention of the provisions of section 246 an executing Court orders a sale to be 
held, the auction-purchaser gets a good title notwithstanding non-compliance with 
■section 240. We do not see how this case can assist Mr. Masodkar in the present 
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appeal. The decision turned upon the construction of section 246. But the present 
dispute has to be decided on a construction of section 1 49 (2) . It is well-known that 
execution sales held under the Code of Civil Procedure can be challenged only in the 
manner pi’escribed and for the reasons specified, say, for' instance, by Order XXI, 
rules Sg, go and 91. The fact that certain irregularities committed during the con- - 
duct of execution sales would not render the sales invalid, flows from the relevarit 
provisions of the Code and so, it would not be reasonable to invoke the assistance of 
the decisions dealing with irregularities committed in execution salesj in support, of 
the argument that a revenue sale held under section 1,28 (/) should be judged by-, the 
same principles. The question as to whether the revenue- sale is- valid or not, must 
obviously be determined in the light of the relevant provisions of the Act and ^ that 
again takes us to the construction of section 149 (2). 

. Mr. Masodkar has also relied on the decision of the Calcutta High Court in-. 
Ram Prasad Choudhiiry v. Ram Jadu Lahiri and others > in support of his argument .that a . 
revenue sale held under section 128 (/) of the Act would not be rendered invalid- 
mercly because the amount of arrears shown in' the proclamation is not accurate. In 
the case of Ram Prasad Choudhuty^,. the sale had been held under the provisions of the; 
Bengal Land Revenue Sales Act ( XI of 1859). Under section: 5 of the , said Act,, 
notice had to be issued before the sale could be held. In the notice issued prior to the 
sale had been shown a sum which had then' not become due as an arrear along with 
other sums which had become arrears, and the subsequent sale was held on the footing 
of the total amount thus shown being the arr^rs due. It was urged that the sale was 
invalid because of the irregularity committed in the issue of the notice under' section 
5. This argument was rejected and it was held that despite the said irregularity, 
the sale was valid. Now, in appreciating the effect of this decision, it is necessary to 
refer to the provisions of section 33of the said Act under which the sale was challenged. 
We have already referred to the fact that section 5 required a notice to be issued prion 
to the sale. The notice provided for by this section had to specify the nature arid, 
amount of arrear or dema.nd, and the latest datebn which payment thereof shall'be 
received. Section 33 provides that no sale for arrears, of revenue shall be annulled, 
except upon the ground of its having been made contrary to the provisions of this 
Act, and then only on proof that the plaintiff has sustained substantial injury by.; 
reason of the irregularity complained of ; with the rest of the section we are not con- 
cerned. The argument which was urged in the case Ram Prasad Choudhury^ yyas 
that the notice under section 5 having been irregularly issued, the sale should be' 
deemed to have been held contrary to the provisions of the said Act, and this argu- 
ment was not accepted. . It would be noticed that section 33 justifies a claim.’ for; 
annulling the sale only if two conditions are satisfied : that the sale should have been 
made contrary to the provisions of the.Act and that the plaintiff must show that he 
has sustained substantial injury by reason qf the irregularity complained of. It. is in 
the context of these requirements Aat the Calcutta High Court held that the inclusion 
of an amount in the notice which had not become an arrear on the date' of the‘nqti<$e 
did not render the impugned sale invalid. We do not think that this decision can 
• assist us in interpreting section 149 (2) with which we are concerned. The scope 
and effect of the relevant provisions of section 149 (2) are not at all simikr to the 
scope and effect of section 33 of the Bengal Act. Therefore, we are hot inclined to 
accept Mr. Masodkar’s argument that the defect in the sale on which the appellants' 
rely would not render the sale invalid. , , .1 

The result is, the appeal is allpwed, the decree passed by the High Court is set 
aside and the appellants’ suit decreed. - There would be no order as to costs through- 
but.' ‘ 

■' K.S. , Appeal allowed, ■ 
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> • '* : . THE SUPREME COURT OF INDIA., ■ ^ 

1 ,’,, ! . (Civil Appellate Jurisdiction.) , ' , ■ 

, 1 >, . : i ■ i Present ; : — K. ;G. Das Gupta and J. R. Mudholkar, JJ. - ^ 

Siiiri'RajaDurgaSingli, of Solon ' Appellant^ 

1m /is ■ ■ , ■ . ■ ■ ■ 

Thblu:and: others . •■m;- . . . .. .Respondents. . 

■'^'^PiiAjdb'Tehdhc^ Act \XVI 0/1887), {applied to Himaldyh Pradesh), seclioh {z)—Applicability—Suil 

vihen'b'arred'fromthicognizanceqfaCwilCourtr 

^ ’ ‘Po\lov/mg Magilr Sasamal v.’ PaHdabBissoi, A.I.R. 1962 S.G. 547,- the Court-held that as the 
relationship of landlord and tenant as .between' the parties to the suit is not admitted by the appellant, 
section 77. (3) pf;the Punjab Tenancy Act (XVI of 1887) -willnot apply and hence the suit is not barred 
ffbrn tlib cognizance of a civil’Gourt. A finding of fact arrived at by the District Judge on the consi- 
deration bf all evidence, oral and documentary adduced by the parties cannot be set aside in Second 
Appeal.; j. ■ 1 i! - . . . - ' , . 

■’* - Appeal by Special Leave from the Judgment and Decree dated the 31st Octo- 
beH d957i'of 'Ae Jiidicial Commissioner’s Court of Himachal Pradesh at Simla in 
Civil Regular Second' Appeal No. 8 of 1957. 

^'^dcMni Rani, Senior Advocate, {Naunit Lai, Advocate, •with him), for Appellant, 

: ’''’Ariil Kumar' Gupta, Advocate, and S. C. Agarwal, R. K. Garg., D. P. Singh and 
Jit.' K. ' Rainamurthy, Advocates of Mjs. Ramamurlhy & Co, for Respondents, 

, ( :-,Thc Judgment of the Court was delivered by 

M t Mudholkar, J . — In this appeal by Special Leave against the Judgment of the 
Judicial Commissioner, Himachal Pradesh, in Second Appeal two points have been 
urged :on behalf of the appellant. The first is that the Court of the Judicial Com-i 
ihissioner was in error in interfering with a finding of fact of the District Judge 
an’d thc second is that the Court of the Judicial Commissioner was wrong in holding 
that the suit ivas, not triable by a civil Court but is triable by a revenue Court under 
section 77 of the Punjab Tenancy Act, 1887 (XVI of 1887) (hereinafter referred 
to'as the Act) whidh applies to Himachal Pradesh. 

' ' In order to appreciate these points it is necessary to state some facts. The 
appeliaht who was plaintiff in the suit was, the former Ruler of the State of Bhagat, 
one bf the Simla Hill States. The State of Bhagat and several other Simla Hill 
States Were merged in Himachal Pradesh on July I, 1947. As a consequence of 
tlie rnerger the Ruler surrendered his sovereignty to the new State. Khasra Nos. 
ip', 80, 81, 167, 263/170, 171, 172, 173 and 269/177 measuring in all 15 bighas and 
l’9 Siswas, among other property, were declared to be the private prop^ty of the 
appellant. It is the appellant’s case that these fields are his khudkhast land, that 
they are recorded as such in the revenue papers ever since the year 1936 and’ that 
tire defendants’ were granted licence to cultivate these lands on his behalf witlr^e 
q'bligation that the entire produce from the lands should be handed over by theiii 
fo! ]the appellant at the end of every year. The consideration for the arrangement' 
was a; rpiriissioh' in rent and land^revenue which the appellant had granted to' the 
respondents with respect 'to certain other lands which were leased out by him to 
tlie resp'ohdehts. Bulk of these lands were declared to be the State property;^ a 
result of the merger and presumably the respondents have now to pay full assessment 
or- rent with respect to them.. According to the appellant, the respondents' failed 
td hand iover the annual .produce from the fields in suit to him and, therefore, he 
leased out the lands at Rs. 500 per annum to Ghuku Koli for Rs. 5o’o for a period 
of one year from October, 1950. The respondents, however, obstructed Chuku 
in taking possession of the land and despite repeated demands by the appellant, 
they kept him out of possession. He, therefore, instituted a suit for possession and 
mesne profits from Rabi 1950 to Kharif 1953 at Rs. 500 per annum and future profits 
in July, 1954. ^ 
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On behalf of the responiients it was contended that they were the occupancy 
tenants of these lands for the last two or three generationsj that they .vyere culti- 
vating these lands jointly and severally and that the suit was not cognizable by a 
civil Court. They also contended that they had filed a suit against the appellaht 
in the Court of the Assistant Collector, -First Grade, Solon, for a declaration to the 
effect that they are in possession of the lands as occupancy tenants and that, therefore, 
the ■ appellant’s suit should be stayed. The trial Court decreed the suit of the 
appellant as against all the respondents including the claim for mesne :profits. The 
respondents preferred an appeal before the District Judge, Mahsu. He, dismissed 
the appeal and confirmed the decree of the trial Court. They, therefore, preferred 
Second Appeal to the Court of Judicial Commissioner. The Judicial Commissioner 
allowed the appeal holding that the respondents were occupancy tenants of the 
lands and that consequently the provisions of section 77 (3) read with the first 
proviso thereto barred the jurisdiction of the Civil Court. On this finding the 
Judicial Commissioner set aside the decree granted by the trial Court and 
affirmed by the District Judge and directed that the plaint be returned ? for 
presentation to proper Court. - , : 

It is contended before us by Mr. Achhru Ram for The. appellant that for a 
suit to be barred under section 77 (3) of the Act from the cognizance of a civil Court 
two conditions have to be satisfied. The first is that the suit should- relate, to one 
of the matters described in sub-section (3) and the second is that the existence of 
the relationship of landlord and tenant should be admitted by the parties. If 
these two conditions are not satisfied then, according to him, the suit is not barred 
from the cognizance of a civil Court. In support of his contention he has relied 
upon the decision in Sham Singh v. Amarjit Singh^ ; Bam v. Niadar- ; Daya Ram v. 
Jagir Singh^. He has also relied upon certain observations of this Court in Magiti 
Sasamal v. Pandab Bissoi^. Section 77 (3) and the first proviso thereto run as follows : 

“ The following suits shall be instituted ia, and heard and determined by revenue Courts, and 
no other Court shall take cognizance of any dispute or matter ivith respect to which any such suit 
might be insituted : — 

Provided that — 

(i) where in a suit cognizable and instituted in a civil Court it becomes necessary to decide 
any matter which can under this sub-section be heard and determined only by a revenue Court the 
civil Court shall endorse upon the plaint the nature of the matter for decision and the particulars 
required by Order VII, rule lo. Code of Civil Procedure and return the plaint for presentation to 
the Collector.” • , ■ . . 

We are not concerned with the second proviso. Below the second proviso 
the kind of suits which are triable by the revenue Courts are set out in three groups. 
It is contended on behalf of the respondents that the suit in question would fall 
under entry (e) in the second group. That entry reads thus : 

” Suits by a landlord to eject a tenant.” 

They also contend that their suit before the revenue Court was one under entry (d) 
which reads thus : ' 

“ Suits by a tenant to establish, a claim to a right of occupancy, or by a landlord to prove that 
a tenant has not such a right ; ” - . ' ; . . - 

It would, however, appear that not only items (d) and (e) but every other item in 
the three groups relates to a dispute between tenants on the one hand and the 
landlord on the other. There is no entry or item relating to a suit by or against 
a person claiming to be a tenant and whose status as a tenant is not admitted by 
the landlord. It would, therefore, be reasonable to infer that the Legislature barred 
only those suits from the cognizance of a civil Court where there was ho dispute 
between the parties that a person cultivating land or who \vas in possession of land 
was a tenant. This is precisely what has been held in the two decisions of the 
Lahore High Court relied upon by Mr. Achhru Ram. ' In the first of these tvvo 
cases Tek Chand J., observed . 
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" It is obvious, that the bar under clause (d) is appliwible to those cases only in vvliich tlic relation- 
ship of landlord and tenant is admitted and the object of the suit is to determine the nature of the 
tenancy i.e., whether the status of the tenant falls under sections 5, 6, 7 or 8 of the Act.” 

In that case the suit was instituted by someone claiming to succeed to the tenancy 
of certain land oh the death of the occupancy tenant. The learned Judge observed : 

“ in a suitlike the one before us the point for decision is not the nature of the tcnancy,'but whether 
the defendant is related to the deceased tenant and if so whether their common ancestor had occupied 
the land: If these facts arc established, the claimant ipso facto succeeds to the occupancy tenancy. 
But if they arc found against him, he is not a tenant at all.” 

As these facts were not established the High Court held that the landlord was 
entitled to sue the defendant who had entered on the land asserting a claim ito be a 
collateral of the deceased tenant but who failed to substantiate his claim. This view 
was affirmed by a Full Bench consisting of five Judges in the other Lahore case. In 
Daya Ram v. Jagir Singh^, the same Judicial Commissioner who decided the appeal 
before us has' expressed the view that where in a suit for ejectment the existence of 
the relationship of landlord and tenant is not admitted by the parties the Civil Court 
had jurisdiction to try the suit and that such a suit did notfaly under section 77 (3) 
of the Act. In Magiti Sasamal v. Pandab Bissoi", this Court was considering the 
provisions of section 7 (1) of the Orissa Tenants Protection Act, 1948 (III of 1948). 
The provisions of that section run thus : 

“ Any dispute between the tenant and the landlord as regards, (a) tenant’s possession of the 
land on the ist day of September, ipt? and his right to the benefits under this Act, or (b) misuse of 
the land by the tenant, or (c) failure of the tenant to cultivate the land properly, or (d) failure 
of the tenant to deliver to the landlord the rent accrued due within two months from the date on 
which it becomes payable, or (c) the quantity of the produce payable to the landlord as rent, shall be 
decided by the Gillcctor on the application of cither of the parties.” 

It was contended in tliat case on behalf of the respondents who claimed to be 
tenants that the suit for permanent injunction instituted by tlte appellant-land- 
lord was barred by the provisions of section 7 (1), Dealing with this contention 
this Court observed as follows ; 


“In other words, section 7 (i) postulates the rcationship of tenants and landlord between tl.e 
parties and proceeds to provide for the exclusive jurisdiction of the Collector to try the five categories 
of disputes that may arise between the landlord and the tenant. Tlie disputes which are the subject- 
matter of section 7 (i) must be in regard to the five categories, Tliat is the plain and obvious con- 
struction of the words ‘ any dispute as regards’. O.a this construction it would be unreasonable 
to'hold that a dispute about the status of the tenant also falls within the purviciv of the said section. 
The scheme of section 7 (i) is unambiguous and clear. It refers to the tenant and landlord as such 
and it contemplates disputes of the specified character arising between them. Therefore, in our 
opinion, even on a liberal construction of section 7 (i) it would be difficult to uphold the argument 
that a dispute as regards the existence of the relationship of landlord and tenant falls to be detennined 
by the Collector under section 7 (i) 

• The observations of this Court would clearly apply to the present case also inas- 
much as the relationship of landlord and tenant as between the parties to the suit 
is not admitted by the appellant. 

, Now we will come to the second point because the argument is that on'*^the 
finding of the learned District Judge the respondents arc tenants, and, therefore, 
their ejectment cannot be ordered by a Civil Court. As already stated the appellant 
challenged the finding of the Judicial Commissioner on the point on the ground that 
he had no jurisdiction to reserve the finding of the District Court because it was afind- 
ing pf fact on the question. There is no doubt in our mind that the learned Judicial 
Commissioner was in error in reversing tlie finding of fact of the District Judge 
particularly so because the finding of the District Judge is based upon a consideration 
of entries in the record of rights from the year 1936 onwards showing that the lands 
.were the khudkast lands of the appellant and were in his possession. The learned 
Judicial Commissioner has omitted to bear in mind tlie provisions of section 44 of 
the Act which give a presumptive value to the entries in revenue records. It was 
.argued before us that there are prior entries which are in conflict with those' on 
which the learned District Judge has relied. It is sufficient to say that where there 
is such a c onflict, it is the later entry which must prevail. Indeed from the language 
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of section 44 itself it follows that where a new entiy is substituted for an old one it 
is that new entry which will take the place of the old one and will be entitled to the 
presumption of correctness until and unless it is established to be wrong or substi- 
tuted by another entry. In Deity Paitabhiramaswamy v. S. Hanymayya and others,^ 
this Court held that a finding of fact arrived at by the District Judge on the con- 
sideration of all evidence, oral and documentary, adduced by the parties, cannot be 
set aside in Second Appeal. The question here is whether the respondents are the 
tenants of the appellant. Though for determining the question documentary, 
evidence fell to be considered, the finding on the question is no less a finding of 
fact than may have been the case if the evidence to be considered was merely 
oral. As was pointed out by this Court in that case as well as recently in Sir Chuni- 
lal V. Mehta & Sons Ltd., Bombay v. The Century Spinning and Manufacturing Co., Ltd,, 
Bombay^, an issue of law does not arise merely because documents which are. not 
instruments of title or otherwise the direct foundation of rights but are merely 
historical documents, have to be construed. Of course here, as we have already 
pointed out, the High Court has ignored the presumption arising from certain docu- 
mentary evidence and, therefore, there is an additional reason vitiating its finding. 

Upon this view we set aside the decree of the Court of the Judicial Commis- 
sioner and restore that of the trial Court as affirmed by the District Court. Costs 
throughout will be borne by the parties as incurred. 

K.L.B. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. K. Das, J. L. Kapur, A. K, Sarkar, M. Hidayatullah and 
Raghubar Dayal, JJ. 

M/s. Mangalore Ganesh Beedi Works . . Appellant* 

V. 

The State of Mysore and another . . Respondents. 

Mysore Sates Tax Act {VI of 1^48 ) — Coinage Act {HI of igoS) as ammded by the Amending Act {XXXI of 
1935), section 14 — Conversion of old coinage into new resulting in the enhancement of tax exigible — IVhether 
invalid in the absence of a Money Bill — Constitution of India {iS^o), Articles igy, 198,199,212 and 255 — 
Applicability. 

By substitution of new coinage (under the Indian Coinage Act (III of 1906), amended by the 
Amending Act (XXXI of 1955), section 14 {i.e.), naye Paise in the place of annas, pice and 
pies no enhancement of tax was enacted, but it was merely a substitution of one coinage by another of 
equivalent value. Even assuming that it is a taxing measure its validity cannot be challenged on the 
ground that it o. ends Articles 197 to 199 and the .procedure laid down in Article 202 of the Consti- 
tution of India (1950). Article 212 prohibits the validity of any proceedings in a Legislature of a 
State from being called in question on the ground of any alleged irregularity of procedure and Article 
255 1*175 down that requirements as to recommendation and previous sar ction are to be regarded as 
matters of procedure only. Consequently the tax cannot be challenged on the ground that it is 
contrary to the provisions of the Constitution. 

Appeal by Special Leave from the Order dated the 15th July, 1960, of the Mysore 
High Court in Writ Petition No. 7l9 of 1960. 

PI. C. Chatterjee, Senior Advocate (S. S. Shukla, Advocate, with him), for 
Appellant. 

Pf. S. Bindra, Senior Advocate {P. D. Menon, Advocate, with him), for 
Respondents. 

The Judgment of the Court was delivered by 

Kapur, J . — ^This is an appeal by Special Leave against the Judgment and Order 
of the High Court of Mysore dismissing the assessee’s petition under Article 226 of 
the Constitution for quashing the order of assessment relating to two quarters, ue., 

■ i! A.I.R. 1959 S.C. 57- 2. ■ A.I.R. 1962 S.C. 1314- ' ' ’ 

■ * G.A. No. 194 of 1962, . . ^ ' ' 25th September; 1962, 
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from Ik April, 1957 to 30th September,a957, under the Mysore Sales- Tax Act,- 
(VI of 1948V- • ' . . ' ' . , ' 

The appellant is a firm registered under the Mysore Sales -Tax Act and was 
assessed to sales tax on a return of over Rs. 58,36,422.26 nP. and the tax imposed 
oh that sum at .02-nP. per rupee was Rs. 1,1 6,728.44, nP. The ^leyance of the 
appellant was that according to the Mysore Sales Tax Act he was liable to sales 
at the rate of 3 pics for every rupee on the turnover and calculated on that bas^ the 
amount of tax would to Rs. 91,690 but after the amendment of the' Indian Coinage 
Act (III of 1906) by tire Amending Act (XXXI of 1955) the rate of sales tax which 
was levied on the appellant’s Beedis was .02 nP. per rupee, and thus the appellant 
was called upon to pay Rs. 25,038 more than he would have paid if he had been 
charged at the rate of 3 pies per rupee. It was contended oh behalf of the appellant 
in the High Court and before us that this amounted to enhancement of tax which was 
illegal because the tax had not been increased in the manner provided under the 
Constitution and thus it was a breach of Article 265 of the Constitution and was 
therefore voide and illegal. 


Under the amended Indian Coinage Act provision was made in section 14 for 
the substitution of value expressed in annas, pice and pies by value expressed in 
naya Paise, which was the new coinage introduced under the amended Act. Sec- 
tion 14 reads as under : — 


" Section 14. (i) The' rupee shall be divided into one hundred units and the new coin represen- 

ting such tmit may be designated by the Central Government, by notification in the Official Gazette, 
under such name as it thinks fit, and the rupee, half rupee and quartcr-rupec_ shall be respectively 
equivalent to one hundred, fifty and twenty-five such new coins and shall, subject to the provisions 
of sub-section (i) and sub-section (2) of section 13 and to the extent specified therein, be a legal tender 
in payment or on account accordingly, (a) All coins issued under the authority of this Act in any 
denomination of annas, pice and pies shall, to the extent specified in section 13, be a legal tender in 
payment or on accoimt at the rate of sixteen annas, sixty-four pice or one htmdred and ninety-two 
pies to one hundred ne\v coins referred to in sub-section (i), calculated in respect of any such single 
coin.or number of such coins tendered at one transaction, to the nearest new coin, or where the new 
9oin above and the new coin below are equally near, to the new coin below. 

(3) All references in any enactment or in any notification, rule or order under any enactment 
or in any contract, deed or other instrument to any value expressed in annas, pice and pies shall be 
construed as references to that value expressed in new coins referred to in sub-section (i) converted 
thereto at the rate specified in sub-section (2) ”. 


By sub-sections (i) and (2) of section 14 therefore one rupee is divided into a 
hundred naya Paise, the old legal tender of sixteen annas or sixty-four pice or one 
hundred and ninety-two pies to a rupee remains legal tender which will be equivalent 
to one hundred naya Paise and for purposes of calculation and conversion of 
old coins into new coins, one old coin or a number of such coins have to be calculated 


to the nearest new coin or coins and where the new coin above and the new coin 
below are equally near then the calculation is to the new coin below. Sub-kc-‘ 
tion (3) provides - that all references under any enactment to annas, pice or pies 
have to be construed as reference to the new coin referred to in sub-section (1). ■ In 
other words wherever the^ old legal tender i.e., annas,- pice and pies is mentioned in 
an enactment it is to be converted into naya Paise and the naya Paise are to be 
substituted in place of the old legal tender calculated in the manner laid down in 
^b-section (2). On 1st March, 1957, the Mysore Legislature enacted the Mysore 
Existing Laws (Construction of References to Values Act, 1957), Act XTI of 1957. 
By section 2 of that Act ‘existing law” was defined as an Act, Order, or Regulation 
having the force of law in Mysore State relating to any matter other than any enact- 
ment, notification rule or order to which the provisions of sub-section (3). of section 
4 of the Indian Coinage Act Act are applicable. By section 3 of that Act in every 

such .existing law reference to any value expreked in annas, pice'or pies shall be" 
construed as reference to that value expressed in new coins referred to in sub-' 
sec (\) of section ’14 of the Indian Coinage Act converted- thereto at the rate 

specified m sub-section (2) of section 14 of that Act. : 
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Two objections were taken to the validity of the tax J ' Firstly it was argued 
that by the substitution of 2 naya Paise in place of, 3 pies there was a change in the 
tax exigible by the Mysore Sales Tax Act arid this could only be done if that enact- 
•ineht had been passed according to' the procedure for ’ Moiiey, Bills in ;the; manner 
provided by Articles 198, 199 and 207 of the Constitution and as, no such, Moiiey 
Bill was introduced or passed for the enhancement of the tax, the tax was illegal a^d 
invalid. In our opinion by substitution of new coinage, i.e., naya Paise in place 
of annas, pice and pies no enhancement of tax was enacted but it was merely a' substi- 
tution of one coinage by another of equivalent value; Even assuniing.tKat it is a 
.taxing measure its validity cannot be challenged- on ,the ground , that it ..offends 
Articles 197 to 199 and the procedure laid down iii Article 202 of the Constitution. 
Article 212 prohibits the validity of any proceedings in a Legislature of a State from 
being called in question on the ground of any' alleged irregularity of procedure and 
■Article 255 lays down that requirements as to rcommendation and previous isanction 
are to be regarded as matters of procedure only. ■ It provides : ■ * ■ ■ 

Article 255. “ No Act of Parliament or of the Legislature of a State, and no.provisiop in ,any 
such Act, shall be in'valid by reason only that such recommendation or previous sancdon ^fequhed 
by this Constitution ■was not given, if assent to that Act was given-r— 

(а) where the recommendation required was that of the Governor, either by the Governor 

or by the President ; , . 

(б) ’....A.:. 


Consequently the tax cannot be challenged on -the ground that it ds contrary 
to the provisions of the Constitution. . , 

Secondly it was submitted that the Indian Coinage Act, tieing a Central Aet 
•dealing with “ coinage and legal tender ” under Item 36 of List I, could not change 
the rate of tax under the Mysore Sales Tax Act. It is unnecessary to decide this 
question because if the Central Act i.e., the Indian Coinage Act,, has not the effect 
of changing 3 pies into .02 nP. in the rate' of tax leviable under the Mysore,’ Saids 
Tax Act, the Mysore Existing Laws (Construction of References to Values), . Acf, 
1957, which has been set out above has made a provision for charging the tax .ip 
terms of naya Paise instead of pies. Therefore the levy of tax in terms Of naya ' Paise 
is not unconstitutional nor is it a taxing measure but it deals merely with the con- 
version of the old coinage into new coinage. . 

It was then argued that because of the order of the High Court in a previous 
petition under Article 226 whereby the provisional assessment was set aside , the 
principle of res judicata applied and a different decision could not be given , in the 
present petition which was subsequently filed after the final assessment. , In pur 
opinion there is no merit in that submissipn. The previous petition upon which the 
appellant relies was to set aside the provisional assessment and it was • set aside jn 
the following language ; . ( 

“ Read Memo, dated 7th June, 1958 by the Advocate-General and Advocate for respondent', 
stating that the respondents do not oppose the writ petition being allowed and that the provisional 
assessment may be set aside.” , , 

The previous decision setting aside the provisional assessment does not indi^td 
what issues were raised and decided and there is no indication that the question now 
raised before us was before the Court; That decision cannot therefore operate ;as 
res judicata. ‘ _ 

In our opinion this appeal is without merits and is dismissed with costs. , 

Appeal dismissed: 
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' THE SUPREME COURT OF INDIA. - ; ' : 

' (Civil Appellate Jurisdiction.) 

Present i—B.P. Sinha, Chief Justice, P.' B. GajendragAdkar, K. N. Wanchoo, 
K. G. Dab Gupta AND J. C, Shah, JJ. ' . ' 

KhcmChandV , 

THeUnionof India and others ; ■ . .... .Respondents... 

Civil Service '{Classification, Gotilrol and Appeal). RtdesitQsy), rule iq {^)—'Pibvision ihat in certain dr- 
eumstances the Government servant shall be deemed to have been' placed tinder suspension from -the date of original 
order of dismissal {set aside by Court) until further orders on further inquiry — Constitutional validity If 
contravenes. Articles 14.4, *4, 19 (0 {f).and 31 of the Constitution of India (1950). • 

■ Tkc appellant a Sub-Inspsctor of Co-operative Societies was dismissed by the Appointing Autho 
rity on December 17, 1951 (after framing charges and consideration of, the Report made by the 
Officers who held the enquiry into the charges) was ultimately disrnissed. A suit by the 
appillaht challenging the order of dismissal as invalid in law being made in violation' of Article 
■311 of the Ganstitution of India and asking for a declaration that he continued to be 'in service of 
the Government was decreed by the Trial Court and an appeal by the Government of India was 
■dismissed by the Subordinate Judge. The decree was however set aside by the Punjab High 
Court in a Second Appeal by the State and the suit was dismissed. On appeal to the Supreme Court 
it was held on December 13,1957, that the provisions of Anicle 311 (2) had not been fully 
complied with and the appellant had not had the benefit of all the constitutional protections and 
accordingly his dismissal could not be supported and that the appellant continued to be a member 
of the service at the date of the suit. 

Meanwhile on April 20, 1955 shortly after the Government appeal had been dismissed by the 
Senior Subordinate Judge the appellant instituted a suit in the Subordinate Judge’s Court claiming 
arrears of salary and allowances on the basis of the decree obtained by him. In view of the pendency 
of the appeal before the Supreme Court the trial of the second suit was stayed’ by the Trial Court. 

appeal having been allowed on December 13, 1957 the appellant made an application on Decem- 
ber 26, 1957 to the Trial Court pr.aying that the hearing of the suit (for arrean of salary and allo- 
wances) be taken up. On August 7, 1958 the defendants made an application to the Trial Court 
stating that the disciplinary Authority had on a consideration of the circumstances of the case, decided 
td 'hbld a further enquiry against the appellant on the original charges and consequently the appellant 
should be deemed to have been placed under suspension by the Appointing Authority from December 
17, 1951, the date of the original order of dimlssal. Accordingly it was contended that the suit was 
untenable. The trial Court adjourned the suit sine dii and a revisional application challenging 
the validity of rule 12 (4) of the Central Civil Service (Glassification, Control and Appeal) Rule, 
1957 was dismissed by a Division Bench of the Punjab High Court. In appeal by Special Leave 
against the decision, 


Held : (1) The provbion in rule 12 (4) that in'certain circumstances the Governmc it servant 
shall be deemed to have been placed under suspension from the date of the original order of dismissal 
and shall continue to remain under suspension until further orders, docs not in any way go against 
the declaration made by the Supreme Court (on December 13, 1957)ir. the appellant’s earlier appeal. 
The contention that the rule contravenes Articles 142 or 144 of the Constitution is therefore untenable. 


(2) In so iar as rule 12 (4) restricts the appellant’s right (to arrears of pay, etc.) under Article 
(^) {f) of the Constitution, it is a reasonable restriction in the interests of the general public. 

Rule 12 (4) is therefore within the saving provisions of Article 19 (6), so that there is no contravention 
of the cohstitutional provisions. 

(3) There is no difference worth the name between the effect of rule 12 (4) on a Government 
servant the penalty of dismissal, removal or compulsory retirement on whom is set aside by a decision 
ofa Court oaflaw and a further enquiry is decided upon and the effect of rule 12 (4) on another Govern- 
ment servant a similar penalty bn whom is set aside in appeal or on review by the departmental autho- 
rity aiiund further inquiry is decided upon. In both cases the Government servant will be deemed 
to betihener suspension from the date of th; original order of dbmlssal of, exceot that where in ' a 
departmental enquiry a Government servant was not placed under suspension ‘prior to th- date 
when the penalty was imposed, this result will not follow, as rule 12 (3) would not then have any 
operation. The contention that rule 12 (4) contravene! Article 14 of the Constitution must 
therefore be. rejected. 


(f) on rule 12 (4) on the basis of Article 31 (1) of the Constitution also 

nec^anly fails. For, whatever deprivation of property may result from rule 12 (4) would bcifay 
authority of law — the law being rule 12 (4). . . 


Accordingly the High Court was right in holding that rule 12 (4) 
rejecting the appellant’s revisional application, ^ 


is valid and consequently in 


* C.A. No, 124 of 1962. 


25tb September, 1 96 
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Appeal by Special Leave from the Judgment and Order dated tlie 14th Novem- 
ber, 1960 of the Punjab High Court (Circuit) Bench, Delhi in Civil Revision Case 
No. 224-D of 1959. 

Janardan Shama, Advocate, for Appellant. 

R. Gampathy Iyer and P. D. Menon, Advocates, for Respondent. ' • 

The Judgment of the Court was delivered by 

Das Gupla, J. — ^This appeal by Special Leave raises the question of validity 
of rule 12 (4) of tlie Centra] Civil Services (Classification, Control and Appeal) Rules, 
1957 , that were framed by the President and published by a notification dated 
28th February, 1957. Rule 12 (4) is in these words : — > 

", 12. ■ (4) Where a penalty of dismissal, removal .or compulsory retirement from service imposed ' 
upon a Government servant is set aside or declared or rendered void in consequence of or by a deci- ' 
Sion of a Court of law and the disciplinaiy authority on a consideration of the circumstances of the 
■case, decides to hold a further Inquiry against him, on the allegations on which the penalty of dismissal, 
removal or compulsory retirement was originally imposed, the Government servant- shall be deemed 
to have been placed under suspension by the Appointing Authority from the date of the original 
ord^ of dismissal, removal or compulsory retirement and shall continue to remain under suspension 
until further orders.” t . 

The question arises in this way. On 1st July, 1949, the appellant, who was a 
a permanent Sub-Inspector of Co-operative Societies, Delhi, was suspended by the 
Deputy Commissioner, Delhi. On 9th July, he was served with a charge-sheet under 
rule 6 (1) of the Rules which had been framed by the Chief Commissioner, Delhi'; 
On a consideration of tlie report made by the Officers, who had held an enquiry into 
the several charges against him the Deputy Commissioner, Delhi, made an order on 
17th December, 1951 dismissing this appellant. 

The appellant filed a suit on 20th May, 1953, praying for a declaration that 
the order of dismissal made against him was invalid in law being in violation of 
Article 311 of the Constitution of India and for a further declaration that he still 
continued to be in service of the Government. 

The Trial Court decreed the suit on 31st May, 1954 declaring that the 
plaintiff’s dismissal was void and inoperative and that the plaintiff continued to be 
in service of the State of Delhi at the date of the institution of the suit. 

The appeal by the Government of India was dismissed by the Senior Sub- 
ordinate Judge, Delhi, on 31st Decembei', 1954. 

The decree was however set aside by the Punjab High Court on- 1st November, 
1955 in Second Appeal by the State and the suit was dismissed. 

Against this decision of the High Court, the appellant preferred an appeal by 
Special Leave to this Court. This Court held that the provisions of Article 3 1 1 (2) 
had not been fully complied with and the appellant had not had the benefit of all 
the constitutional protections and accordingly, his dismissal could not be supported. 
The Court then passed the following order : — 

“We, therefore, accept this appeal and set aside the order of the Single Judge and decree the 
appellant’s suit by making a declaration that the order of dismissal passed by the Deputy Gommi^ 
sioner on December 17, 1951 purporting to dismiss the appellant from service was inoperative and 
that, the appellant was a member of tlie service at the date of the institution of the suit but of whidi 
this appeal has arisen. The appellant will get costs throughout in all Courts. Under Order 14, 
rule 7 of the Supreme Court Rules, we direct that the appellant should be paid his fees which we 
assess at Rs. 250.” 

" The judgment of this Court was delivered on 13th December, 1957 and is 
reported in Khemchandv. Union of IndiaP f' 

.J, On 20th April, 1955, i.e., shortly after the Government appeal had been dis- 
missed by the Senior Suboi'dinate Judge, tlie appellant instituted a suit in the C^rt 
of the Senior Sub-Judge, Delhi, out of which the present appeal has arisen. The 
defendants in this suit are 1 . The Union of India; 2. The State of Delhi ; and 3 - 
The Collector and Registrar, Co-operative Societies, Delhi. In this suit the plaintiff 

I. 1958 S.C.J. An. W.R. (S.G.) 169 : (1958) S.C.R. I080. 497 : ('958) ' M.L.J. • (S.G.). 
'169 : -(1958) I . , 
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claims on the basis of the decree obtained by him in the earlier sui^' a' sum of 
Rs 14 042/8 as arrears of salary and allowances. The hearing of the suit was no\v- 
ver stayed by the Trial Court on 26th December, 1955 in view of the pendeimy of 
the appeUant’s appeal in this Court, against the decision of the Punjab High Court 
dismissing the earlier suit. As already stated, this Court delivered tire judgment 
in an appeal on 1 3th December, 1957. .On 26th December, 1957 the appellant 
made an application to the Trial Court praying that the hearing of the suit be taken 
up. Before, ho%yever, the suit could be disposed of, the defendants made an applica- 
tion to the Subordinate Judge, on 7th August, 1958 stating that the disciplinary 
authority had on a consideration of the circumstances of the case, decided to hold a 
further enquiry against this appellant on tlic allegations on which he had been 
originally dismissed and that, consequently, the appellant shpuld be ckemed to have 
been placed under suspension by the appointing authority from 17th December, 
1951 the date of the original order of dismissal. Accordingly, it was contended 
by the defendants that the plaintiff’s claim in the present suit was untenable. 

On 14th February, 1959 the Trial Court made an order in these terms : — 

“It is hereby ordered that the proceedings in the case shall remain stayed until the time the 
order of suspension is revoked under rule (5) of the Central Civil Service (Classification, Control and 
Appeal) Rules, 1957 referred to above or its being set aside by a competent tribunal or authority 
whichever event occurs earlier. The hearing of the suit is adjourned sine die ' and tlic proceedings 
shall be revived on the application of the plaintiff after the ' occurrence of any of the two events 
referred to above. ” 

Against this order the appellant filed a revisional application in the Punjab 
High Court, challenging the validity of rule 12 (4) of the Central Civil SeiVice 
(Glassification, Control and Appeal) Rules, 1957. A Division Bench of the High 
Court dismissed the revision petition rejecting tlie appellant’s contention against 
the valijlity of rule 12 (4). Against that decision of the High Court the appellant 
has filed the present appeal after obtaining Special Leave from this Court, , , 


It is clear that if rule 12 (4) of the Central Civil Service (Classification, Control 
and Appeal) Rules, 1957 is valid the appellant must be deemed to have been placed 
under suspension from 1 7th December, 1951. For, it is not disputed that after 
the penalty of dismissal imposed on him had been rendered void by the decision of 
this_ Court, the disciplinary authority did in fact decide to hold a further enquiry 
against him on the allegations on which this penalty of dismissal had originally been 
imposed. It is equally clear that if the appellant be deemed to have been placed 
under suspension from 17th December, 1951 the order made by the Trial Court 
staying the hearing of the suit and the order of the High Court rejecting the revisional 
application are not open to challenge. The sole question therefore is whether 
rule 12 (4) is valid in law. . ■ 


This rule forms part of the Rules made by the President In exercise of the powers 
conferred on him by tlie Proviso s Article 309 and clause (5) of Article 148 of the 
Gonstimtion. The main provision of Article 309 is tliat subject to the provisions 
ol the Constitution, Acts of the appropriate Legislature may regulate the recruit- 
naent, and conditions of service of persons appointed, to public services and posts 
in connection with the aifairs of the Union or of any State. The Proviso to this 
Article makes it competent for the President or such other person as he may direct, 
in the case of services and posts m connection with tlie affairs of the Union, to make 
Rules regulating the recruitment and the conditions of service of persons appointed 
to such services and posts until provision in that behalf is made by or under an Act 
of the appropriate Legislature under this Article. Clause (5) of Article 148 mak^ 
respect of the conditions of service in tlie Indian Audit and 
provides inter aka. that subject to the, provisions of the 

servincr in j a ‘conditions of service of persons 

servmg in the Indian Audit and Accounts Department shall be such as mav be 

S Audtor-GTOS‘^' 'Vith the Comptrollet 
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■ Sharma rightly contends that this power of the President to 

make Rules is subject to all tlie provisions of the Constitution and consequently if 
in making the nile^ tlie rule-making authority has contravened any of the pro- 
Visions of the Constitution the rule is invalid to the extent of such contravention. 
According to Mr. Sharma rule 12 (4) contravenes the provisions of Article 142, 
Article 144, Article 19 (1) (fj, Article 31 and also Article 14 of the Constitution. 


The argument that the impugned rule contravenes Article 142 and Article 144 
is practically the same. Article 142 provides intEr alia that any decree passed by 
the Supreme Court in the exercise of its jurisdiction shall be enforceable throughout 
tlie territory of India’in such manner as may be prescribed by or imder any law made 
by Parliament and until provision in that behalf is so made, in such manner as the 
President may by order prescribe. Article 144 provides tliat all authoriti^, civil 
and judicial, in the territory of India shall act in aid of the Supreme Court. !Mr. 
Sharma’s argument'as far as we could understand it is that under these provisions 
of Articles 142 and 144 a duty lay on the President to do all that was necessary to 
give effect to tlie decree made by this Court in the earlier appeal and that by framing 
rule 12 (4) the President has, in effect, gone against the directions of this Court as 
contained in that decree. In our judgment, there is no substance in this contention. 
If the decree of this Court had directed payment of arrears of appellant’s salary and 
allowances and the effect of the rule made by tlie President was to deprive him of 
that right there might perhaps have been scope for an argument that the rule con- 
travened the provisions of Article 144. The decree made by this Court did not 
however contain any direction as regards payment of salary and allowances. It 
did contain a direction that the appellant will get his costs throughout in all Courts. 
Qiiite clearly, however, the impugned rule does not in any way affect that right 
of the appellant. The only other relief granted by the decree was the making of a 
declaration diat the order of dismissal passed by die Deputy Commissioner, Delhi, 
on lyth December, 1951 purporting to dismiss the appellant from service 'was in- 
operative and that the appellant ivas a member of the service at the date of the 
institution of the suit out of which the appeal had arisen. Does the impugned 
rule go against this declaration ? The answer, in our opinion, must be in the 
negative. The provision in the rule that the Government servant shall be deemed 
to have been placed under suspension from the date of the original order of dismissal 
does not seek to affect die position that the order of dismissal previously passed 
was inoperative and that the appellant was a member of the service on May 25, 1953 
when die first suit was instituted by the appellant. An order of suspension of a 
Government servant does not put an end to his service under die Government. 
He continues to be a member of the service in spite of the order of suspension. There 
was a termination of the appellant’s service when the order of dismissal was made 
on 1 7th December, 1951. When that order of dismissal was set aside the appellant’s 
service revived ; and so long as another order of dismissal is not made or the service 
of the appellant is not terminated by some other means, the appellant continue 
to be a member of the service and the order of suspension in no way affects this 
position. The real effect of the order of suspension is that though he continued 
to be a member of the Government service he was not permitted to work, and 
further, during the period of his suspension he was paid only some allowance 
generally called “subsistence allowance ” — ^which is normally less than his salary 
instead of the nay and allowances he would have been entitled to if he had not been 
suspended. There is no doubt that the order of suspension affects a Government 
servant injuriously. There is no basis for thinking however that because of the order 
of suspension he ceases to be a member of the service. The provision in rule 12 (4) 
that in certain circumstances the Government . servant shall be deerned to have 
been placed under suspension from the date of the original order of dismissal and 
shall continue to remain under suspension until further orders, does not in any 
way go against the declaration made by this Court. The contention that the im- 
pugned rule contravenes Article 142 or 144 is therefore untenable. 
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Equally untenable is the appellant’s next contention that the ii^ugned rule 
contravenes the provisions of Article 19 (1) (/) of the Constitution. The argument 
is that as a result of this Court’s decree die appellant had a right to h is arrcars of 
pay and allowances. This right constituted his property ; and as Je effect of 
the impugned rule is that he would not, for . some time at least, get those arrears 
it restricts his right. It may be conceded that the right to arrears of pay and allo- 
wances constituted property within the meaning of Article 19(1) (J ).m yoosU- 
tution and further, that the effect of rule 12 (4) is a substantial restriction of Jus right 
in respect of that property under Article 19 (1) [f ) . The question remains whether 
diis restriction is a reasonblc restriction in the interests of the gciicral public. JNo 
body can seriously doubt the importance and necessity of proper disciplinary, action 
being taken against Government servants for inefficiency, dishonesty or other suitable 
reasons. Such action is certainly against the immediate interests of the Govern- 
ment servant concerned ; but is absolutely neccssai’y in die interests of the general 
public for serving whose interests the Government machinery exists and functions. 
Suspension of a Government sciwant pending an enquiry is a necessary part of the 
procedure for taking disciplinary action against him. It follows, therefore, that 
when the penalty of dismissal has been set aside but the disciplinary authority decides 
to hold a further enquiry on the same facts against him a fresh order of suspension 
till the enquiry can be completed, in accordance with law, is a reasonable step of 
the procedure. We have no hesitation in holding, diercforc, that in so far as rule 
12 (4) restricts the appellant’s right under Article 19 (1) (/) of die Constitution, 
it is a reasonable restriction in the interests of the general public. Rule 12 (4) 
is therefore within the saving provisions of Article 19 (6), so that there is no contra- 
vention of the constitutional provisions. 


Mr. Sharma drew our attention to the decision of this Court in Devendra Praiap v. 
State of Uttar Pradesh'-, where the effect of rule 54 of the Fundamental Rules framed 
by the State of U. P. under Article 309 was considered. It was held that while rule 54 
undoubtedly enabled the State Government to fix the pay of a public servant where 
dismissal is set aside in a departmental appeal, the rule has no application to cases 
in which the dismissal of a public servant is declared invalid by a civil Court and he 
is reinstated and that it would not in such a contingency be open to the authority 
to deprive the public servant of the remuneration which he would have earned 
had he been permitted to work. This decision has however no application to a case 
like the present, where because of the operation of rule 12 (4) of the Central Civil 
Service (Classification, Control and Appeal) Rules, 1957 the public servant is deemed 
to be placed under suspension from the date of the original order of dismissal. 

This brings us to the attack on the rule on the basis of Article 14. According 
to Mr. Sharma the result of the impugned rule is tlrat where a penalty of dismissal, 
removal^ or compulsory retirement from service imposed on a Government servant 
is set aside or declared or rendered void in consequence of or by a decision of a 
Court of law and the disciplinaiy authority decides to hold a further enquiry iigainst 
him on the allegations on which the penalty was originally imposed, the conse- 
quence will follow that the Government servant shall be deemed to have been placed 
under suspension from the date of the original imposition of penal tyj whcreas.no 
such consequence will follow where a similar penalty is set aside not by a Court 
of law but by the departmental disciplinary authority. According to Mr. Sharma, 
therefore, there is a discrimination between a Government servant the penalty of 
dismissal, removal or compulsory retirement on whom is set aside by a decision of a 
Court of law and another Government servant a similar penalty on whom is set 
aside on appeal by the departmental disciplinary authority. The argument how- 
ever ignores the result of rule 30 (2) and rule 12 (3) of these Rules. Rule 30 , (2) 
provides infer n/m that in the case of an appeal against an order imposing any of 
the penalties specified in rule 13, i.r., the penalty of dismissal, removal or com- 
pulsory retirement and certain other penalties, the appellate authority- shall, pass 
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orders : 

“(0 , Setting aside, reducing, confirming or enhancing tlie penalty ; or (ii) remitting the 
case to tlie authority which imposed the penalty or to any other ■ authority with such direction a:s 
it may deem fit in the circumstances of the case.” , , 

Rule 12 (3)- provides that 

“\\Tiere a penalty of dismissal, removal or compulsory retirement from service imposed upon a 
Government servant under suspension is set aside in appeal or on review under these Rules and 
the case is remitted for further enquiry or action or with any other directions, the order of his sus- 
pension shall be deemed to have continued in force on and from the date of the original order of 
dismissal, removal or compulsory retirement and shall remain in force imtil further orders.” 
Where a penalty of dismissal, removal or compulsory retirement imposed upon a 
Government servant is set aside by tlie departmental autliority on appeal, it may 
or may not order further enquiry ; just as where a similar penalty is set aside by a 
decision of a Court of law the disciplinary authority may or may not direct a further 
enquiry. Where tlie appellate authority after setting aside a penalty of dismissal, 
removal or compulsory retirement makes an order under rule 30 (2) (ii) remitting 
tlie case to the authority which imposed the penalty, for further enquiry, rule 12 (3) 
will come into operation and so the order of suspension which in almost all cases is 
likely to be made where a disciplinaiy proceeding is contemplated or is pending 
shall be deemed to have continued in force on and from tlie date of the original 
order of dismissal and shall remain in force until further orders. There is therefore 
no difference worth the name between the effect of rule 12 (4) on a Government 
servant the penalty of dismissal, removal or compulsory retirement on whom is 
set aside by a decision of a Court of law and a furtlier enquiry is decided upon and 
the effect of rule 12 (4) on another Government servant a similar penalty on whom 
is set aside in appeal or on review by the departmental authority and a further 
enquiry is decided upon. In both cases the Government servant will be deemed 
to be under suspension from the date of the original order of dismissal, e.Kcept that 
where in a departmental enquiry a Government servant ivas not placed under sus- 
pension prior to the date when the penalty was imposed, this result will not follow, 
as rule 12 (3) would not then have any operation. It is entirely unlikely however 
tliat ordinarily a Government servant will not be placed under suspension prior to 
the date of his dismissal. Rule 12 (1) provides that the appointing authority or 
any authority to which it is subordinate or any other authority empowered by the 
President in that behalf may place a Govenunent servant under suspension : (a) 
where a disciplinary proceeding against him is contemplated or is pending, or 
(6) where a case against him in respect of any criminal offence is under investiga- 
tion or trial. Mr. Sharma does not say that ordinarily any cases occur where a 
Government servant is visited with a penalty of dismissal, removal or compulsory 
retirement, in a departmental proceeding, without there being a previous order of 
suspension' under the provisions of rule 12 (1) and we do not think any such case 
ordinarily occurs. Consequently, the effect of rule 12 (3) will be the same on a 
Government servant a penalty of dismissal, removal or compulsory retirement on 
whom is set aside in appeal by the departmental authority as the effect of riJp 12 (4) 
on a Government servant a similar penalty on whom is set aside by a decision of a 
Court of law. The contention that rule 12 (4) contravenes Article 14 of the Consti- 
tution must therefore be rejected. 

As we find that all the above attacks on the validity of rule 12 (4) fail, the further 
attack on the rule on the basis of Article 31 (1) of the Constitution also necessarily 
fails For, whatever deprivation of property may result from rule 12 (4) would 
be by authority of law— the law being rule 12 (4). . 

We have therefore come to the conclusion that the High Court is right in holding 
that rule 12 (4) is valid and consequently, in rejecting the appellant’s revisional 

application. dismissed. But, in view of the circumstances of the case we 

•make no order as to costs. Though the appeUant has_ failed in this appeal which 
was'ibroueht by him as a pauper, we make no order against him to pay the Court-fee 

which would have been paid by him if he had not been permitted to appeal as a 

Appeal dismissed. 
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Harcharan Das Loomba • • Respondent, 

Combanics Act {VII of 1913), section 55, 56 and 57Scops— Resolution for rednclion of share capital^ 
Order under section 60 confirming resolution — Finality— “ Displaced person ' not appearing to oppose apphea- 
ilgfil — Jf hound — Claim under section 19 of the Displaced Persotis (Debts Adjustment) Act (CXa of ^ lOal) to 
convert partly paid-up shares into fully paid-up shares — If barred — Latter Act — If overrides Companies Act. 

Where an application is made under sections 55, 56 and 57 of the pompanlcs Act, 1913, for an 
order sanctioning 'a resolution for reduction of share capital and an order is made thereon under section 
60 sanctioning reduction of share capital such order would normally be binding on .all share-holders. 
But that order cannot deprive a share-holder who is a “ displaced person ” as defined by section 2 (10) 
of the I)isplaced Persons (Debts Adjustment) Act 1951, of the special statutory right conferred upon 
him by section 19 of that Act to claim that his partly paid-up share-holding be converted into fully 
paid shares, even though he fails to appear at the hearing of the petition for reduction of sharecapital 
or to avail himself of tlie option given to him by the Court’s order to surrender tije shares without any 
payment of future calls upon him.jThc provisions of Act(LXX of 1951)ovcrridc those of the Companies 
Act and of the Rules and Orders made thereunder and of any decree or order of the Company Court, 

The order does not operate as res judicata because the jurisdiction to decide whether there is good 
ground for refusing to grant the request of the displaced person for conversion of his partly paid-up share 
into fully paid-up shares is vested exclusively in the Tribunal constituted under Act LXX of 1951 , 

The absence of assets in the company to meet its liabilities is not a sufficient ground for depriving 
a displaced person of his statutory right under section 19 (4) of Act LXX of 1951. 

Where the Tribunal finds that the reason set up by the company for reducing the share capibil 
was not genuine, and that the resolution of the company for reduction ofsharc capital was passed mala 
Jlde with a view to deprive displaced persons of their right to claim conversion ol their partly paid-up 
shares, and the finding is confirmed by the High Court and is supported by evidence, such a conclusion , 
according to the practice of the Supreme Court, must be held, to be final and binding. 

Appeal by Special Leave from the Judgment and Order dated 13tli November, 
1957, of the Punjab High Court in Letters Patent Appeal No. 19-D of 1955. 


K. L. Gosain, Senior Advocate (O. P. Malliotra 
with him), for Appellant. 


and S. N.] Anand, Advocates, 


Bakshi Mebtab Singh Sawhney, H. K. L. Sabhanval and I. S. Sa wititey. 
Advocates , for Respondent. 


The Judgment of the Court was delivered by 
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on each ‘ B ’ Glass ordinary share. Before the special resolution was passed the 
Parliament , enacted the Displaiced Persons (Debts Adjustment) Act LXX of 1951. 
That Act defines ‘ displaced person ’ by section 2 (10) as meaning 
‘ “ any person who ■on account of the setting up of the Dominions of India and Pakistan, or on 
accqimt of civil disturbances or the fear of such disturbances in any area now forming part of West, 
Pakistan, has, after the 1st day of March, 1947, left, or been displaced from, his place of residence' 
in such area and who has been subsequently residing in India, and includes any person .who ' is 
resident in any place now forming part of India and who for that reason is unable or has been, 
rendered unable to manage, supervise or control any immovable property belonging to him in 
West Pakistan, 

♦ IS- ' ♦ • Sl5 

Diverse provisions were made by the Act to ameliorate the condition of displaced 
persons. The Act provided for adjustment of debts, secured and unsecured, relief 
from liability to pay calls on shares in companies, and enacted provisions for revision 
of decrees and settlements, apportionment of joint debts, cessor of accrual of interest, 
exemption from arrest and attachment of property, scaling down of debts,, and 
extension of the period of limitation in certain classes of actions. Power to set up 
Tribunals having authority to exercise jurisdiction under the Act was also con- 
ferred by the State Government. 

Pursuant to the resolution passed by the Bank at an extraordinary General Meeting 
on November 29, 1951 an application was submitted before the District Judge, 
Delhi exercising powers of the Company Judge for an order under sections 55, 56 
and 57 of the Indian Companies Act, 1913 for reduction of the share capital of the 
Bank. This application was opposed by two shareholders who contended that 
the Bank was merely trying to circumvent the provisions of the Displaced Persons 
(Debts Adjustment) Act LXX of 1951 by resolving to reduce the capital. At the 
hearing of the application counsel for the Bank proposed that the Bank would accept, 
without ahy payment, surrender of ordinary share of Rs. 10 each, on which Rs. 5 
had been paid up, by any person entitled to relief under section 19 of the Displaced 
Persons (Debts Adjustment) Act, so as to relieve him from further liability to pay 
the call of Rs. 2-8-0 per share made by the Bank and all future calls. This condition 
was accepte d by the shareholders who appeared at the hearing. The Company Judge 
allowed the petition and confirmed the resolution reducing the share capital on the 
terms and conditions relating to surrender accepted by the Bank and directed 
that notice be given under section 61 of the Indian Companies Act, offering to all 
persons intending to avail themselves of the option of surrender an opportunity to 
apply in that behalf to the Bank within two weeks of the publication of the noticei 

The respondent Harcharan.Das Loomba was a holder, since 1944, of 500 ordi- 
nary shares of the face value of Rs. 10 each on which Rs. 5 were paid. The respom 
dent was a displaced person within the meaning of Act (LXX of 1951), but he did 
riot appear at the hearing of the petition for reduction of capital, not did he avail 
himself of the option to surrender the shares given under the order of the Company 
Judge. On January 7, 1954 he applied to the Bank under section 19 (2) of Act (LXX 
.of 1951) to convert his holding of 500 ordinary shares into 250 fully paid-up shares. 
By its letter dated January 16, 1954 the Bank declined to carry out the requisition. 
The respondent then petitioned the Tribunal under section 19 (4) of the Displaced 
Persons (Debts Adjustment) Act for an order directing the Bank to convert 500 
partly paid-up shares held by him into '250 fully paid-up shares. The petition was 
resisted by the Bank, inter alia, on the grounds that the order of the Company Judge 
sanctioning reduction of capital and granting facility for surrender of their holding to 
shareholders entitled to apply under section 19 (2) of the Act was conclusive and 
binding upon all shareholders, and the respondent having failed to avail himself of the 
option given by the order was not entitled to enforce his rights under section 19 (2). 
The Bank also submitted that the right conferred by section 19 (4) of Act (LXX of 
1951) was not absolute, and that there were good grounds for not complying with the' 
requisition under section 19 (2), in that at the date of the special resolution for reduc- 
tion of capital there being practically no assets with the Bank on which a fresh credit 
structure could be built, funds had to be raised by making calls, and by issuing frefeh 
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capital and the claim for conversion of partly paid-up shares into fully paid-up 
shares was neither fair nor equitable to the share holders who had already paid the- 
call of had subscribed to the new shares. ‘ 

In the view of the Tribunal losses suffered by the Bank and doubtful debts had. 
been accumulating for a long time, but the Bank resorted to the scheme of capital ' 
reduction after Act (LXX of 1951) was enacted, only with a view to deprive the dis-', 
placed shareholders of the benefit under the provisions of section 19 of the' Act. 
This view of the Tribunal was affirmed in appeal by Khosla, J., of the Punj'ab .High; 
Court, and also by a Division Bench in an appeal under clause 10 of the Letters 
Patent. With Special Leave, the Bank has appealed to this Court. 

The respondent’s claim that he is a displaced person within the meaning of 
section 2 (10) of the Displaced Persons (Debts Adjustment) Act (LXX of 1951) is. 
not disputed. The material clauses of section 19 on the true clTcct of which the* 
right claimed by the respondent has to be adjudicated, read as follows ; — 

* * # * * 

(2) Notwithstanding anything contained in tlic Companies Act, or in the memorandum or 
articles of association, of the Co-operative Societies Act, it shall be lawful for a displaced person or 
a displaced “ bank to apply to the company or the co-operative society ” as the case may be, for the- 
conversion of any partly paid-up shares held by him or it in the company or society into such smaller 
number of fully paid-up shares as the society or company may have issued and in respect of which 
calls have already been made. 


(3) * =5= * * * , >. ■ 

(4) If the company or the co-operative society refuses to comply with any such request 
as is contained in an application under sub-section (2), the Tribunal may, on application made ; 
to it in this behalf and if satisfied that there is no cause for such refusal, issue a direction to the com- 
pany or the co-operative society accordingly, and the company or society shall be bound to comply 
therewith and every such direction shall take effect from the date thereof. 


(5) Save as otherwise provided in this section, nothing contained herein shall affect, the yali:, 
dity of any action taken by the company or its board of directors in pursuance of the provisions 
of the Companies Act or the memorandum or articles of association relating to the company.' 
(Q) * * * sc m »> ■ 


By clause (1) a displaced person is not liable to pay any interest on unpaid calls in: 
respect of his shares nor is his holding liable to be forfeited, notwithstanding any- 
thing to the contrary contained in the Companies Act, or in the memorandum or 
articles of association. Clause (2) grants to a shareholder of a company who is a; 
displaced person the privilege of applying to the company for conversion of any. 
partly paid-up shares held by him into fully paid up shares and in respect .of which 
a call has been made. The Tribunal constituted under the Act is invested by clause 

(1) with power to order any company to comply with a requisition under sub-sectioh 

(2) , if it is satisfied that there is no cause for such refusal to comply with the requisition 

to convert partly paid-up shares into fully paid-up shares. The expression “ no cause 
for such refusal ”, within the meaning of clause (4) must mean no good bause for 
refusal. Therefore when an application is filed by a shareholder for an order direc- 
ting the company to grant conversion of partly paid-up shares into fully paid-up' 
shares and the company sets up some cause declining to carry out the conversion 
the Tribunal is authorised to adjudicate whether the cause set up by the company is' a 
cause reasonably justifying refusal to comply with the requisition. ,, 

, The respondent had called upon the Bank under section 19 (2) to convert his 
partly paid-up shares into fully paid-up shares, but the Bank declined to comply 
with the requisition. The first question falling to be determined is whether the 
order of the Company Judge in the petition filed by the Bank under sections 55,’'56 
and 57 of the Indian Companies Act for sanctioning reduction of capitak is con- 
clusive and binding upon the respondent so as to deprive hirti of his right to claim 
that his partly paid-up shares be converted into fully paid-up shares. The order of 
the Court under section 60 of the Companies Act, 1913, sanctioning reduction* would 
normally be binding upon all shareholders. But it must be noticed that sectioii 's’ 
of Act LXX of 1951 invests, save as expressly provided in that Act, the provisions of 
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tlie Act and of the Rules and Orders made thereunder with overriding effect 
notwithstanding anything containedinanyotherlawforthetiniebeingin force orin 
any decree or order of a Court, or in any contract between the parties. By section 55 
of the Indian Companies Act, 1913, a company limited by shares, if so authorised by 
its articles, may by special resolution sanctioned by the Court reduce its share, capital, 
and the Court is authorised to make an order confirming the reduction,on such terms 
and conditions as it thinks fit. The Company Judge did make an order sanctioning 
reduction of the capital on conditions relating to conversion of the share holding of 
displaced persons, but the order could not deprive a displaced person of the special 
statutory right granted under section 19 of the Displaced Persons' . (Debts Adjustment) 
Act (LXX of 1951). The Act has conferred a special right upon displaced persons 
to claim that their partly paid share holditlg be converted into fully paid shares: 
and this right may cease to be exercisable only if the Tribunal is satisfied that there 
is good cause for refusing conversion. It is not the refusal by the company to 
comply with the requisition, but the adjudication by the Tribunal which deprives the 
displaced person of his right to have his shares converted. 

Before the Company Judge the validity o f the resolution for reduction of capital 
was challenged on the ground that it was passed with a view to deprive the displaced 
persons of their right under section 19, and it may be assumed that the Company 
Judge having regard to the reasons recorded by him rejected that contention. But 
the order does not operate as res judicata, for the jurisdiction to decide whether 
there is good ground for refusing to grant the requisition for conversion by a dis- 
placed person is vested exclusively in the Tribunal and in no other body. It was 
open to any displaced person to avaibhimself of the option given by the order of the 
Company Judge ; if he elected to avail himself of the option he would be bound by 
his election. But a displaced person was not obliged to avail himself of the option, 
and if he did not, his right to call upon the Bank to grant him conversion was not 
affected by the order of the Company Judge. The order of the Company Judge did 
not and could amount to a decision binding all displaced shareholders. If a dis- 
placed person does not desire to avail himself of the option he will be entitled there- 
after to apply under clause (4) of section 19. The order passed by the Company 
Judge remains valid and binding but subject to such orders as the Tribunal may 
make in respect of any individual shareholder who makes an application under sub- 
section (4) of section 19. That is clear frorn the terms of clause (5) which ensures 
the validity of the action taken by the company or its board of directors in pursuance 
of the provisions of the Companies Act or of the memorandum or articles of associa- 
tion relating to the company, save as otherwise provided in section 19. We agree 
therefore with the view of the Courts below that the Tribunal did not lose its juris- 
diction to adjudicate upon the petition filed by the respondent, merely because the 
Company Judge had given him and others similarly placed, an option '\vhich they 
could but were not obliged to elect. 

The second question which falls to be determined is whether the cause shown 
by the Bank for refusing to convert the holding of the respondent into fully paid-up 
' shares was good or suflicient. The Tribunal held that the resolution for reduction 
of capital was passed mala fide and with a view to deprive the displaced persons of 
their right to claim conversion of their partly paid-up shares. The Tribunal pointed 
out that even though the financial condition of the Bank was precarious for many 
years, the scheme of reduction of capital was only evolved after the parliament, 
enacted Act (LXX of 1951) as an expedient to nullify the statutory right of displaced 
shareholders. The High Court also held that all the assets of the Bank had not dis- 
appeared and in any event absence of assets was by itself not a sufficient ground for 
depriving a displaced person of his statutory right. The finding' of the Tribunal 
which was confirmed by the High Court establishes that the cause set.up by theBank 
was not genuine; tlie resolution for reduction of capital was a.device.tb which resort 
was had for nullifying the statutory protection granted to displaced persons. That 
conclusion is supported by evidence, and ought . according to the' practice of this 
Court be regarded as binding. There was no other ground set up in support of the 
refusal by the Bank. ... - . ! , ■ 

scj— 41 
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The order directing the Bank to convert the shares of tire respondent into fully 
paid-up shares roust therefore be confirmed, because no good cause has been shown 
by the Bank for declining to convert the partly paid shares. This appeal mtist lau 
and is dismissed with costs. 


B.R.N. 


Appeal dismissed. 
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Drugs Act {XXI H of i9AQ) {as amended by Act II of \9I>5), section 3 {b)—Construcliori— Drugs — 
Includes such substances like absorbent cotton wool, roller bandages, guaze and other things — Manufacture and 
sale of such things which there found to be below standard — Offence. 


Absorbent cotton wool, roller b.-indagcs, guaze and oilier things arc “ substances ” used for or 
in the “ treatment ’’ within the meaning of section 3 (6) of the Drugs Act 1940 as amended by Act II 
of 1955. A person manufacturing and selling such things which were not of standard quality is 
guilty of an offence under section 18 of the Drugs Act. 

Appeal by Special Leave from the Judgment and Order dated the 16th. June, 
1961 of the Bombay High Court in Cr. A. No. 21 of 1961. 


Rajni Patel, Advocate and J. B. Dadachanji, 0. C. Mathur and Ravinder Jfarain, 
Advocates of J. B. Dadachanji & Co., for Appellant. 


H. R. Khanna, R. H. Dhebar and R, Pf. Sachthey, Advocates, for Respondent. 
The Judgment of the Court was delivered by. 

Subba, Rao,J. — ^This appeal by Special Leave against the judgment of the High 
Court of Judicature at Bombay raises the question of construction of section 3 (ft) 
of the Drugs Act, 1940, as amended by the Drugs (Amendment) Act, 1955, herein- 
after called the Act. 


This appeal has been argued on the basis of facts found by the High Court. 
The appellant was carrying on business in the name of Deepak Trading Uorporat ion 
at Bulakliidas Building, Vithaldas Road, Bombay. On 27th: December, , 1958, 
the Sub-Inspector or Police accompanied by the Drug Inspector, raided the, said 
building and found large quantities of absorbent cotton woo), roller bandages, guaze 
and other things. It was found that the appellant was not .'only storing these goods 
in large quantities but was actually, manufacturing them in Bombay and passing 
them off as though they were manufactured by a firm pf repute in .Secunderabad, 
The samples of the aforesaid articles and lint’ were sent to the GoyernmenPAnalyst, 
who reported that out of the samples sent to him only the. lint was of standard quality 
And the other articles were not, of standard quality. The. appellant was prosecuted 
before the Presidency Magistrate ,16th Court, Bombay, for an oRence under s.eqtion 
18 of the Act, inter alia, for manufacturing drugs which were ,'not pf standard 
quality. The learned Presidency Magistrate acquitted the appellant on the ground 
•that' the prosecution had failed , to prove that the articles Were in the possession of 
the appellant. The High -Court on a resurvey of the evidence came Jo a'.di&rhrtt 
conclusion and ' found that the said articles were, not only found in the possession, 
of- the appellant but also were'maniilactufed byliim and that they 'wpre beloW the 
standard prescribed. On’ the' finding, if convicted the appeliaht' and sentenced ^im 
to undergo- rigorous imprisonriient foftliihe months' an’d' to. pay ’a 'fine of '500 
under cach^courit.'’ Hehce the- ■ appeal. ' ^ , v''.’" ' 

Though an attempt was made to argue that the said articles had not been , proved 
to be belowi the prescribed standard, it was subsequently given up. The' only 

26th September, 1962. 


•Criminal Appeal No. 107 of 1961. 
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question tliat was argued is whether the said article’ are drii^ within the' meaning 
of section 3 (b) of the Act. The said section reads : ' , , ■ 

“ drug ” includes : — ^ 

(i) all medicines for internal or external use of human beings or animals and all substances 

intended to be used for or in the treatment, mitigation or prevention of disease in human' beings or 
animals other than medicines and substances exclusively used or prepared for use in accordance with 
the Ayurvedic or Unani systems of medicine, and . ‘ ' 

(ii) such substances (other than food) intended to affect the structure or any function of the 

human body or intended to be used for the destruction of vermins or ^ects ..which, cause disease in 
human"' beings or animals as may be specified from time to time by the' Central ‘Gove'rrirhent by 
notification in the Official Gazette. ‘ ^ 

The said definition of “ drugs ” is comprehensive enough to 'take in- hot” only 
medicines but also substances intended to be used for or in the treatment of diseases 
of human beings or animals. This artificial definition introduces a distinction bet- 
ween medicines and substances .which are not medicines strictly; so-called. The 
expression “ substances ”, therefore must be something other than medicines but 
which are used for treatment. The part of the definition which is material for the 
present case is “ substances intended to be used for or in the treatment ' The 
appropriate meaning of the expression substances ” in the section is’“:thihgs ”. 
It cannot be disputed, and indeed it is not disputed, that absorbent cotton, wool, 
roller bandages and gauze are “ substances ” within the meaning of the said, ex- 
pression. If so, the next question is whether they are used for or in ‘‘ treatment 
The said articles are sterilized or otherwise treated to make them disinfectant, and 
then used for surgical dressing) they are essential materials for treatment in surgical 
cases. Besides being aseptic these articles have to possess those qualities which are 
utilized in the treatment of diseases. Thus, for instance, in the case' of guai:e "one 
of the articles concerned in this appeal — it has to conform to a standard- of- absor- 
bency in order that it might serve its purpose ; otherwise the fluid which oozes is 
left to accumulate at the site of the wound or sore. ' The Legislatufa, desi^edly 
extended the definition of “ drug ” so as to take in substances which are- necessary 
aids for treating surgical or other cases. The main object of the Act is to prevent 
sub-standards in drugs, presumably for maintaining high standards ■ of ' fn'edic'Al 
treatment. That would certainly be defeated if the necessary concomitants df 
medical or surgical treatment were allowed to be diluted : the very same evil which 
the Act intends to eradicate would continue' to subsist. Leam.ed' counsel subrnitted 
that surgical instrument would not fall within the definition and that guaze arid 
lint would fall within the same class. It is npt necessary for the piu-pdses of this 
appeal to define exhaustively “ the substances ” falling within the definition of 
“ drugs ” and we consider that whether, of, not surgical instruments are “^drugs ”,, 
the articles concerned in this case are. Learned counsel, for the appellant sougKt'tb 
rely upon a report of a high powered committee consisting of expert doctors, "who 
expressed the opinion in the report that as the surgical dressings did not come under 
the purview of the Drugs Act, no control on their quality was being exercised. 
Obviously, the opinion of the medical experts would not , help us in construing 
a statutory provision. ■ We, therefore, hold, agreeing with the' High Court, that the 
said’ articles are substances- used for or in the treatment ” within the meaning, of 
section 3 (b) of the Act. ' .. ... 

' An impassioned appeal was made for reducing the sentences imposed upon 
the appellant. When a similar argument was advanced in the High Court, '.‘it 
pointed out that this was a gross case where large quantities of spurious drugs, had 
beeri manufactured by the appellant and p^sed off. as goods manufactured .' b'j^ia 
firm of repute. The appellant was guilty of an anti-social act of a very serious -nature. 
In our view, the punishment of rigorous, imprisonment for three months was more 
lenient than severe. There is no case for interference -with the , sentences. The 
appeal fails and is dismissed. ..... 

•‘-'’K.S. i’i - Appealjdimisseii. 
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,:Tlac Sessions Judge accordingly acquitted Mewa Singh, Mchar Singh and 
PAkhar Singh of the offence • charged and convicted Narain, Singh of thc'.offence 
punishable under section 304, Part II of the Indian Penal Code and sentenced him 

to' suffer rigorous imprisonment for five years. ' 

'' ' Against tlite order of conviction and sentence hjarain Singh preferred an appeal 
to the High 'Court of Punjab, The High Court agtecd with the vkw of the Sessions 
Gotirt that the evidence was insufficient to establish the case for the prosecution, 
the High Court also held tliat the Sessions Court was justified in relying upon the 
statement made by Narain Singh under section 342 of the Code of Criminal Pro- 
cedWe ahd' in holding tliat Narain Singh “ had exceeded the right of self-defence 
and. hy‘ causing the death of Bachan Singh by stabbing himwidi a kirpan, had com- 
mitted "an offence punishable under section 304, Part II, Indian Penal Code. The 
High Court; however, reduced the sentence imposed upon Narain Singh to rigorous 
iihprisonment for 3 years and subject to that modification dismissed the appeal 
against the order of conviction and sentence. With Special Leave Narain Singh' 
had appealed to this Court. 


'The; case for the prosecution was that Narain Singh, when he participated in 
the assault bh Bachan Singh, was armed with a stick, but the evidence of the witnesses 
about' the assault on Bachan Singh has not been accepted by the Court of Session 
and .the High Court. In the view of the Courts injuries on the person of Bachan 
Singh wdre caused by Narain Singh by striking him with a kirpan, and the three 
nejihevVs of Narain Singh had not participated in tlie assault. In finding Narain 
Singh guilty of the offence under section 304, Part II for causing injuries to the victim 
Babhan Singh with a kirpan the Court of Session and the High Court have accepted 
a case which was not the case of the prosecution, but have relied only upon the state- 
rrien't of Narain Singh made in his defence. Under section 342 of the Code' of Cri- 
minal Procedure by the first mb-section, insofar as it is material, the Court may at 
any stage of the enquiry or trial and after the witnesses for the prosecution have been 
examined and before the accused is called upon for his defence shall put questions 
to the accused person for the purpose of enabling him to explain any circumstance 
appearing in the evidence against him. Examination under section 342 is primarily 
to be directed to those matters on which evidence has been led for the prosecution, 
to ascertain from the accused his version or explanation, if any, of the incident which 
forms the subject-matter of the charge and his defence. By sub-section (3), the 
answers given by the accused may ‘‘ be taken into consideration ” at the enquiry- 
accused person in his examination under section 342 confesses 
ohhnce charged against him the Court niay, relying upon 

that confession, proceed to convict him, but if he does not confess and in explaining 

circumstances appearing in the evidence against him sets' up his own version and 
seeks to explain his conduct pleading that he has committed no offence, the state- 
ment of .the accused can only be taken into consideration in its entirety, ''^ft is not 
open to the Court to dissect the statement and to pick oiit a part of the statement 
which may be incriminative, and then to examine whether the explanation furnished 
by the accused for his conduct is supported by the evidence oh the record. If the 
accused admits to have done an act which would but for the explanation furnished 
offence, the admission cannot be used against him divo’'ced from the 
explanation; ' ' 


. i'. 'The Courts below were, of the view that the prosecution evidence as it stood, 
was unsufficienti to bung home the charge against Narain Singh and his nephqws. 
Thejcase for, the iprosecutiom that Narain Singh was armed with a stick and joined 
ill' the as^ult'upon Bachan Singh was sought to be established by affirmative evi- 
dence. ' The case failed bemuse the e'Codence in support of the' case was unreliable. 
NaramBingh admitted that he had caused injuries to -Bachan Singh with ^'.^pan- 
carried bv htmrbut he explained- that’ he caused the injuries when he was thrown 
qown and;.B^ch.ap Singh was attempting to strangulate hitpi ' There can ■be' no, 
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doubt that if a. person reasonably apprehends that his assailant is, attempting .to 
strangulate him, exercise of the right of defence pf person extends even to causing 
death of the assailant. Narain Singh pleaded that he had fallen down and Bachan . 
Singh attempted to strangulate him and therefore he caused injuries to Bachan Singh - 
in exercise of the right of self-defence. This plea had to be considered as a com- 
posite plea : it was not open to the Court to investigate whether Narain Singh could 
have reasonably apprehended such injury to. himself as justified him in causing , 
the death of Bachan Singh. Where a person accused of committing an offence ! 
sets up at his trial a plea that he is protected by one of the exceptions, general dr . 
special, in the Indian Penal Code, or any other law' defining the offence the burden 
of proving the exception undoubtedly lies upon him. But this burden is' only under- 
taken by the accused if the prosecution case establishes that in the absence of such 
a plea he would be guilty of the offence charged. The prosecution case, however, 
did not by reliable evidence establish affirmatively that Narain Singh had done 
any act which rendered him liable for the offence of murder. His responsibility, 
if any, arose only out Of the plea raised by him : if the plea amounted to a con- 
fession of guilt the Court could convict him'relyin'g upon that plea, but if it ahiounted 
to admission of facts and raised a plea of justification, the Court could not proceed 
to deal with the case as if the admission of facts which were not part of the prosecution 
case was true, and the evidence did not warrant the plea of justification. 

The Courts below were, therefore, in our judgment, in error in convicting 
Narain Singh of the offence under section 304, Part II of the Indian Penal Code. 

K.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present J. L. Kapur, A, K. Sarkar and M. Hidayatollah, JJ. 

Bhiva Doulu Patil . . Appellant.* 

V. . ' ' . 

The State of Maharashtra . . Respondent. 

Evidence Act (J of 1872), sections 133 and Illuslralion {b ) — Combined effect — Conviction- based on 
approver's evidence — When sustainable. 

Criminal trial — Conviction based on approver's evidence — When sustainable. 

The combined effect of section 133 and section 1 14 Illustration (i)imay be|Stated as follows; Accor- 
ding to the former, which is a rule of law, an accomplice is competent to give evidence and accor- 
ding to the latter which is a rule of practice it is almost always unsafe to convict upon his testimony 
alone. Therefore though the conviction of an accused on the testimony of an accomplice cannot he 
said to be illegal yet the Court will, as a matter of practice, not accept the evidence 1 of such a witness 
without corroboration in material particulars. Without corroboration of the approver ^ua a particular 
accused person a conviction of that accused person is unsustainable, the law being that there should 
be corroboration of the approver i material particulars and yaa each accused. . 

Appeal by Special Leave from the Judgment and Order dated the 12th/ 
13tli)April, 1961 of the Bombay High Court in Cr.A. No. 308 of 1961. 

&. C. Mathur, Advocate {amicus curiae), for Appellant. 

- .S'. B. Jathar and R. JV. Sachthey, Advocates, for Respondent. 

‘ The Judgment of the' Court was delivered by 

Kapur, J. — This is an appeal against the judgment and order of the High Court 
of Bombay confirming the conviction of the appellant for an offence under section 
302,'''Indian Penal Code, read with section 34 for the murder of one Lahu Vithu 
Patti; on the night between ^^rd and 24th May,' I960 at village Pasarde. 

..tpour persons Rama Krishna. Patil accused No. 1, Bhiva Doulu Patil accused 
Noi 2i(now appellant befor(^,us), Lahu Santu Patil accused No, 3 and Deoba approver 

;,:-'''^iminaJAppealNo. 174 ^e|96k. - 29th ‘August, 1962,' 
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P.Wi 5’ are alleged' to have taken part in the murder of Lahu Vithu Palil* 

Krishna Patil accused No. 1 was convicted of murder and sentenced to death but 
on appeal his sentence was reduced to one of imprisonment for life, i he appellant 
was convicted as above stated and sentenced to imprisonment^ for iilc. the thiro 
accused Lahu Santu Patil was acquitted and the 4tlr participant Dcoba turned 
approver' and is P,W. 5. , 

The case for the prosecution was that the appellant had a suspicion that the 
deceased had a liaison ivith his wife. He, the appellant, approached the ’ approver 
and suggested that the deceased should be killed. This was on 16th March, 1960. 
On 17th March, 1960, Rama Krishna Patil accused No. 1 and appellant got a knife 
prepared by Nanu Santu Sutar P.W. 7 from a crowbar. The deceased was 
a wrestler and he and his brothers used to sleep in the fields and they a,lso had dogs 
and for that reason the murder could not be committed for sometime. When 
rains set in, the' deceased started sleeping at Patil’s Talim (gymnasium). There, on 
the night of the murder the deceased was killed with the knife which was used by 
Rama Krishna Patil accused No. 1 . At that time the appellant had a torch and two 
others Lahu. Santu Patil and Deoba were unarmed. Two blows ivere given by 
accused No. 1 one on the throat and the second one on the left side of the chest. At 
the place of the occurrence the assailants left a towel and a t>oika (turban). Both 
these articles have been found to belong to accused No. 1 Rama Krishna - Patil. 
Hearing the noise and groaning of the deceased, Lahu Vithu Patil, other persons 
who were sleeping were awakened and one of them went and informed the brother 
of the deceased and then tlie first information report was made to the police but 
no names %vere mentioned therein. On 6th June, 1960, Deoba was arrested on 
information received by Police Sub-Inspector Mandkc. On 25t!t June, 1960, as a 
result of a statement made by accused No. 1 the knife which is alleged to have been 
used for the murder was recovered. This knife is stated to be stained with blood 
but it has not been proved to be human blood. It may be stated that the knife was 
of rather unusually large dimensions. The two injuries on the deceased were very 
extensive and according to the medical evidence they could have been caused with 
the knife which was recovered. 


The question that arises in the present case is whether the statement of the 
approver has been corroborated in material particulars and qua the appellant. The 
trial Court convicted the appellant on the testimony of the approver and found cor- 
roboration for the approver’s testimony in the statement of Nanu Santu Sutar P. W;7 
who had prepared the knife alleged to have been used for the offence on 1 7th March, 
I960 and his motive to commit murder because of the suspicion he had about his 
wife having a liaison with the deceased. These facts according to the learned Judge 
were sufficient to convict the appellant. The High Court on appeal found corro- 
boration in material particulars ; from the evidence of Santu P.W. 6 brother of 
Deoba to whom Deoba had made a confession of his participation in thdfoffencc ; 
the discovery of the knife at the instance of accused No. I and the knife being found 
blood-stained and the unusual character of the knife Avhich fitted in with tire dimen- 
sions of the injuries caused to the deceased. From those facts the learned Judges 
came to the conclusion that the approver Dcoba was giving a true version of the 
occurrence. With great respect to the High Court we are unable to agree because 
without corroboration of tlie approver qua the appellant the conviction is unsuslain- 
Rble, the law being that there should be corroboration of the approver in material 
particulars and qua each accused. 


The statement of Santu brother of the approver is no corroboration of the ap: 
prover. It only means that the approver made a confessional statement to his brother. 
That cannot be called, m tlie circumstances of this case, to be a corroboration of the 
approver. The evidence of Nanu Santu Sutar P. W. 7 also cannot operate as a 
corroboration of the approver s story because the knife ivas got prepared by accused 
No.oLand the appellant nine weeks before the murder and that fact by 'itself will 
not corroborate the charge under section 302 read with section 34 of the Indian 
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Penal Code against the appellant. The time gap between the preparation of the 
knife and murder is great and it is' possible in such circumstances that the appellant 
might have recanted and not proceeded with the commission of the offence. The 
finding of the knife at the instance of the first accused also is no corroboration of tlie 
approver’s story which would be sufficient to connect the appellant with the murder, 
under section 34 of the Indian Penal Code. It may be that in this case the approver’s 
evidence was sufficiently corroborated for the conviction of tlie first accused upon 
which we express no opinion but so far as the appellant is concerned we find that 
there is no corroboration of the approver’s story and it is not sufficient that there ,is 
evidence to corroborate the participation of the first accused in the murder. It 
is also necessary for there being independent corroboration of the participation of 
the appellant in the offence with ■which he has been charged. In these circum- 
stances the conviction of the appellant' is not sustainable. 

In coming to the above conclusion we have not been unmindful of the provi- 
sions of section 133 of tlie Evidence Act which reads ; — 

Section 133. “An accomplice shall be a competent witness against an accused person; 
and a conviction is not illegal merely because it proceeds upon the uncorroborated testimony of an 
accomplice.” , 

It cannot be doubted that under that section a conviction based merely on the 
uncorroborated testimony of an accomplice may not be illegal, the Courts neverthe- 
less cannot lose sight of the rule of prudence and practice which in the words 
of Martin, B. in R. V. Boyes^, “has become so hallowed as to be deserving of respect” 
and the words of Lord Abinger “it deserves to have all the reverence of the law.” 
This rule of guidance is to be found in Illuslraiion (b) to section 1 14 of the Evidence 
Act which is as follows : — 

“ Tlie Codrt may presume that ar. accomplice is unworthy of credit unless ho is corroborated 
in meterial particulars.” 

Both sections are part of one subject and have to be considered together. The 
Privy Council in Bhuboni Sahii v. The King,^ ■when its attention was drawn to the 
judgment of Madras High Court In re RajagopaP, where conviction was based 
upon the evidence of an accomplice supported by the statement of a co-accused, 
said as follows : — 

“ Their Lordships would nevertheless observe that Courts should be 

slow to depart from the rule of prudence, based on long experience, which requires some independent 
evidence implicating the particular accused. The danger of acting upon accomplice evidence 
is not merely that the accomplice is on his own admission a man of bad character 'ivho took part in the 
offence and aftenvards to save himself betrayed his former associates, and who has placed himself in 
apositioninwhichhecanhardlyfailtohaveastrongbiasinfavourofthe prosecution ; the real danger 
is that he is telling a story which in its general outline is true, and it is easy for hi.m to work into the 
story matter which is untrue.” 

The combined effect of sections 133 and 114, Ubislration (b) may be stated as 
follows : According to the former, which is a rule of law, an accomplice is competent 
to give evidence and according to tlie latter which is a rule of practice it is almost 
always unsafe to convict upon his testimony alone. Therefore though the conviction 
of an accused on the testimony of an accomplice cannot be said to be illegal yet 
the Coui-ts will, as a matter of practice, not accept the evidence of such a witness 
without corroboration in material particulars. The law may be stated in the words 
of Lord Reading, G.J., in R. v. Baskervilte*, as follotvs : — 

“ There is no doubt that the uncorroborated evidence of an accomplice is admissible in law (R. 

V, Altwood,^. But it has been long a rule of practice at common law for the judge 
ro-warn the Jury of the danger of convicting a prisoner on the Uncorrobarated testimony of an 
accomplice, and in the discretion of the Judge , to advice them not to convict upon such evidence, 
but the judge should point out lo the jury that it is within tiaeir legal province to convict upon such 
unconfirmed evidence (R. v. Stubbsy, In re Meunier''. 

'We therefore allbiv this appeal, set aside the order of conviction and direct that 
the, appellant be released forthwith. 

Appeal allowed. 

1 9CoxGC 32 L.R. (1916) 2 K.B. 658. 

2. L.R.'76 i.A. 147 : (1949) 2 M.LJ.. 194 (P.G ). . s. (1787) 1 Leach 464. 

,.L.R. (1944, Mid. 308 : (.943, 2 M.CJ. G, D™ KR ^ ^ 
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R. G. Jacob ■ ' . ' ■ ' ,. Appellant* 
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Respondent. 

-It should be in respect 


The Republic of India ' , 

•Penal Code {XLY of I860),, section 165 — Gist, of offence Subardinale ’ 

of the very functions. . : . . . 

... An Assistant. Coritrpller of Imports, is administratively subordinate to the Joint Chief Controller 
ofJmports.and-Exports and where he is proved to have accepted illegal gratification promissing that 
he would use his influence and help to get an '‘export” permit an application for which had been 
rejected by the Assistant Controller of Exports an offence under section 165 of the Penal Code is 
made out. The, argument that "subordinate” means something more than adminisirativclv sub* ■ 
ordinate must be rejected. 

Appeal from .the Judgment and Order dated the 14th December, 1960 of 
the Madras High Court in Criminal Appeal .No. 933 of 1 959. f 

Iyer, Advocate and 

G. GopalakrtsIman,, Advocate of Mjs. Gagrat & Co., with him), for Appellant. 

f Senior Advocate 

{Ry N. Sachihey and P. D. Menon, Advocates, with them), for Respondent. 

.Tile Judgment of the Court was delivered by 

• . appellant who was tlie Assistant Controller of Imnnrts 

of Imports and E.\ports, Madras was 
tried by di^Specul Judge, Madras, on three charges — one under section 161 of 
Penal Code, another under section 5 (1) (d) read with section 5 (9) 
of- the Prevention of CoiTuption Act and the third^vhich rvas 
section 165 of the Indian Penal Code. He was acouTttS of 
but was convicted of an offence under section 165 of the^ Indian pSatccide^S 
sentenced to rigorous imprisonment for one year. He annealed to 
of: Madras ; but thd High Court dismissed the appeaS affi^^iS r?'^ 
conviction, but reduced the sentence to that of fine^of Rs 400^rd?r-i^f 
imprisonment for. three months. The Hivh Cnnri hac i, ' I'^go^ous 

>mdeV fnick 134 (I) (.) of the traT,S“f'‘ “ 

.lus Court. On the bath of that certificate fth appall, 2 Lt filed - 

The prosecution case is that one K. R. Naidu boo n ’ • ' 

Prosecution' Witness No. 8) a merchant havinJ .V i • examined as 

and ^oundnuts ' made on January 21 195fl an annU onions, chillies 

He. Avas unformed by a letter dated M^rch 5 Af chillies, 

rejected. , .This letter was purported to be sieuerl’ bJ Jb 

Exports for the Joint Chief Controller of Impor?and^Fx?'^f^^®^f^^^ Controller, of 
cution Witness No. I) who had been actin^on behalf JPrpse- 

spught the . assistance of this appellant for vettlran- “ Naidu in this matter, .then 
met the appellant later the same evening the WheliNe - 

would have to be preferred against the reiectinn an appeal 

of Imports and E%orB, , ^ CJricf OonScr , 

was given ,tw;o. bags of cement and Rs. 50 he . Proposed that if lie 

to. get. him,. the permit. Arumugam agreed and fb influence .and help 'him . 

a sheet .of paper stating the address to which tlie ee gave Arumugh^ .. 

next day the memorandum of appeal was sent hi n On .the 

the;Jomt*Ghief Controller. The same dav Rangaswamy, 

dent. Special Police Establishment, and gave him a Deputy Sup'erin- 

all'the fects. ' A trap was thereafter laid with c „• mAvriting mentioning 

- --■ - - — — - -±. to catch the appellant in^^e 


-'i'Cdminai Appeal No'.:] 16 of 3961, ' - 

■ t (.961) ® 


28th Augaisfj -J962r 

J.- 
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actual act of accepting the bribe. On 'the evening of April 3, 1958, Arumugam 
went to^ the house of the appellant with two cement bags ivhich had , been marked 
by putting attested cards inside the bags and Rs, 50 in currency notes the numbers 
of which were noted by the Deputy Superintendent of Police. The' appellant ■ 
accepted -.the cement bags and the money from Arumugam. The two cement 
bags were put in a room of the building as directed by the appellant. Immediately 
after thjs the Deputy Superintendent of Police, who had been waiting according 
to the arrangement a little distance away from the house canie into the house on 
getting the pre-arranged signal from Arumugam. He revealed his identity to the 
appellant and asked him to produce the money and cement bags. ‘ The accused 
then took him upstairs and opened an Almirah with his own keys and' produced 
from inside the Almirah the very notes of which the number had been taken by 
the Deputy, Superintendent of Police. The cement bags with' tlie marks inside, 
were also found downstairs. . . , - „ , , 

The accused pleaded not guilty. He admits the recovery of the cement bags 
and the currency notes from his house but pleads that neither of these have been 
given to him and that the notes were found on the table and the cement bags were' 
in the hall nearby ; and these had been kept in his house ivitliout his knowledge 
or consent by Arumugam ivho wanted to make up a false case against him. Accord- 
ing to him the ivliole story of his being approached by Arumugham or his asking 
for cement bags or money, or accepting them, is entirely false. 

The Special Judge as also the High Court accepted the prosecution evidence 
in these matters as true and rej'ected the defence version and Mr. Kumaramangalam 
has rightly not tried to challenge before us the findings of facts. His principal 
contention in support of tlie appeal is that assuming the findings to be true, an 
offence under section 165, Indian Penal Code, has not been established. This 
contention is based mainly on the fact that the appellant was Assistant Controller 
of Imports only and had no connection with the issue of export permits. According 
to the learned counsel he was not therefore “ subordinate ” to the Joint Chief 
Controller of Imports and Exports to whom the appeal petition had been filed 
and consequently his acceptance of cement bags from Arumugam did not amount 
to an offence under section 165 of the Indian Penal Code. Section 165 of the Indian 
Penal Code runs thus : — 

“ 165. Whoever, being a public ser\-ant, accepts or obtains, or agrees to accept or attempts to 
obtain, for himself or for any other person, any valuablething without consideration, or for a considera- 
tion which he knotvs to be inadequate from any person whom he knotvs to have been or to be, or to be 
likely to be concerned in any proceeding or business transacted or about to be transacted by such - 
public servant, or having any connection with the official functions of himself or of any public servant 
to whom he is subordinate, or from any person whom he knows to be interested in or related to the- 
persoh so concerned shall be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both.” 

■V\^hat has been proved in this case is : (I) That the appellant, a public servant, 
accepted some valuable things from Arumugham without consideration. (2) 
Arumugam was concerned in an appeal against an order rejecting an application 
for export licence. (3) This proceeding had connection with the official functions 
of the Joint Chief Controller of Imports and Exports who was a public servant. 
(4) .The appellant knew that Arumugam was concerned in this proceeding having 
connection with the official function of the Joint Chief Controller of Imports and 
Expqrts, (5) The appellant was in respect of his official position subordinate to 
the‘Joint Chief Controller of Imports and Exports. It may be mentioned that 
it is'hot disputed that at the relevant time, viz., March, 1958 the accused was the 
Assistant Controller of Imports only and had nothing to do' ■with export permits. 

jj. All the ingredients of an offence under section 165, Indian Penal Code, appear 
therefore to have been proved prima facts. Mr. Kumaramangalam s contention 
is that the fifth fact mentioned above, viz., that the appellant was in respect of.his 
offis-ial position “ subordinate ” to the Joint-Chief Controller of Imports and Exports 
is sufficient to establish his “subordination’ to the'Jojjit Chief.ContrplIer pf 
Import? gnd Exports^withiixjhe.-ineaning of section IfiS,. - -■ 
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individual- opinions, that , cannot be said to constitute ■ the contra'vcntion of sectiOT 'SbCs)- Indeed 

section 59(3) does not impose an obligation on the Board to make any report at all, 

, Per Subba Rao, Ji-7-Under the Act, there arc two connected powers a power to appoint a Mining 
Board, and a power to make regulations subject to a condition. The condition imposed on the powp 
Confers a right on a Mining Board to be consulted before A regulation is made. A combmpd reacting 
of section ii 2 and sections 57 and 59 shows that the power or powers conferred on the Central uovern- 
_ment are coupled with a duty to consult the Board whenever the Central Goverrirhent seeks to exercise 
the power under section 57. ; TKB power is, coupled with a duty and that power has to be exercised 
when the duty demands it. The Central Government in making the Regulations has a cluty to consult 
; the Mining Board and the Mining Board has a right to' be so consulted; and .to discharge its duty it 
is incumbent upon.ihe Central Government to exercise the connected power by appointing the Board , 

' Petition under Article 32 of .the Constitution for the enforcement of Funda- 
rhentar Rights. ' . , ‘ . 

■ . rB. Sen, Senior, . Advocate, {K.L. Hathi, Advocate 'witlx him), for Petitioners. 

G.K.' Daphtary, Solicitor-General of India, {B.R.L. Iyengar and iJ.Ff. D'hehdr, 
Advocates with him), for Respondents. 

. . S. Chowdhury, Senior Advocate, {S.C. Banerjee, and P.K. Chatterjee, Advocates 

with, him) j for. Intervener. 

The Judgments of the Court were delivered by 

Gajendragadkar, J. (on behalf of the majority). — ^The four petitioners who are 
in' charge of the working of the mine owned by the colliery known as Salanpur 
“ A ” Seam Colliery in the District ofBurdwan, are being prosecuted for the alleged 
coritraventioh of the provisions of Regulation 127 (3) of the Coal Mines Regulations, 
.I 957 j framed under the Mines Act, 1952 (XXXV of 1952) (hereinafter called the 
Act). By their petition filed under Article 32 ,of the Constitution, the petitioners 
pray that an order or writ in .the nature of prohibition should be issued quashing 
■ the said criminal proceedings on the -ground that the said proceedings contravene 
Article 20 (i) .of the Constitution and as such, are void. To this petition have 
been impjeaded as opponents i to 4, the Union of India, the Chief Inspector of 
Mines,. Dhanbad (W.B.) the Regional Inspector of Mines Sitarampur and the Sub- 
Divisional Magistrate, Asansol, respectively. The prosecution of the petitioners 
has commenced at the instance of opponents 2 and 3 and the case against them is 
being tried by opponent No 4. The petitioners’ contention is that Regulation No, 
127 (3) whose alleged contravention has given rise to the present proceedings against 
them is invalid, ultra vires and inoperative and so, the prosecution of the petitioners • 
contravenes. Article 20 (i) - of the Constitution. It is on this basis that they want 
the said proceedings to be quashed and ask for an order restraining opponents 2 
and 3 from proceeding with the case and opponent No. 4 from trying it The 
case m question is G. No. 783 of 1961 pending in the Court of opponent No; 4. 

^ Regulation, 127 (3) is a part of the Coal Mines Regulations framed by opponent 
Np. i in exercise of the powers conferred Upon it by section 57 of the Act, the same 
:having been previously published as required by sub-section (i) of secdon^'.;q of 
;the.sm,d Act . .Regulation 127 (3) provides that no working which has approached 
withmm distance pf 60 metres of any disused or abandoned workings (not-being 
workings, which have been, examined and found to be free from accumulatib'n of 
water or other diquid^matter), whether in the same mine or inZ a^™nSne 

P«^>r permission in writing of thlSSrf 


Inspector -and subject to such conditions as he mayTpedfy thS There 
.Proyiso and Explanation, attached to this provision but it ‘ * 


IS a 


. theni. The case, against ithe ^petitioners is that thev'baw^J^^+^^^^^^^J 
';sidns !qfR’eguIatibnh,i?,7: (3)in that they extended the workini^nf 
.than. the permitted limits, without'the prior permission in w mine fipTher 

iThe'Jetifioners^ case.is.that this RegLSTvaSd" nH opponent, Np.,_2. 

contraventi'dri canfiot yalidly^be made the basL of S and .^.q,- its 

to the; provisions of Article'bo (i) of the Constitution ^ pcqtion having regard 

■ ■ • 'Acebrdihgito the petitioners, opponent No i k no c™ j —mlVi . 

power of making' Regulad^^^ under section 57 of the. Act^ bu^secri^Tsg (sfaftt 
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stood at the relevant time, has imposed an obligation on opponent No. i that the 
draft of the said Regulations shall not be published unless the Mining Boards tlierin 
specified I have had a reasonable opportunity of reporting to' it as to the expediency 
making the Regulations in question and as to the suitability of its Jjj'rbvisiohS. 
The petitioner allege that at , the, relevant time, when the Regulations w'ere made 
t957, no Mining Boards had, been established under section 12 ofthe Act. ' Three 
Boards had been established’ under section 10 of the Indian Mines Act of 1923, 
but .as a result of the subsequent amendments niade in the provisions of section I'o, 
the composition of two of the said Boards became invalid with, the result that-two of 
them could not be treated as Boards validly constituted. These invalid Boards, 
were the Mladhya Pradesh Mining Board and the West Bengal Mining. Board. 
•A third Board existed at the relevant time and that is the Bihar Miriiiig Board. 
This Board had. been constituted on the 22rid February, 1946 under 'Section 10 of 
the earlier Act as it then stood. The petitioners’ case is that it was .obligatory for 
opponent No. i to consult all the three Boards and since two out of the three Boards 
were not properly constituted, the fact that reference was made to the individual 
members of the said two invahd Boards did' not satisfy the requifemerit of section 
59 (3)- According to the petition, a reference was made to the Bihar Mining Board, 
but the Board did not make a report to opponent No. i as a Board but its individual 
members communicated their opinions to opponent No. i. Therefore, on the ^vhole 
section 59 (3) had not been complied with and, that makes the whole body of Regula- 
tions issued in 1957 invalid and inoperative. That, in brief, is the basis on which 
the petitioners want the criminal proceedings pending .against them to be quashed. 

The respondents dispute the main contention of the petitioners that section 
59 (3) has not been complied wdth. According to them, section 59 (3) has been 
duly complied ^vith and the Regulations made are valid. The respondents concede 
that two out of the three existing Board were invalid ; but their case is that if. is 
only the validly existing Board that had to be consulted and the Bihar Mining 
Board, which was the validly existing Board at the relevant time, had been duly 
consulted. The respondents allege that the fact that individual members of the 
Bihar Mining Board communicated their opinions to opponent No. i does not 
introduce any infirmity in the Regulations which were subsequently published in 
the Gazette and which, under section 59 (5) have, in consequence, the effect as if 
enacted in the Act, _ 

On behalf of the petitioners, Mr. Sen contends that section 59 (3) imposes an 
obligation on the Central Government to consult the Boards therein specified and he 
argues that reading section 12 of the Act in the light of section 59 (3), it follows tliat 
the Central Government has to constitute Mining Boards for the areas or mines in 
respect of which the Regulations are Intended to be made and since two of the 
Boards had not been validly constituted, section 12 had not been complied with and 
section 59 (3) had been contravened. Mr. Sen suggested that his contention about 
the mandatory character of the provisions contained in sections 12 and 59 (3) is 
■concluded by a recent decision of this Court. On the other hand, the learned 
Solicitor-General for the respondents contends that the said decision has no material 
or direct bearing on the question about the construction of section 12. He concedes 
that the said decision has concluded the point that the requirement of section 59 (3) 
is mandatory. It is, therefore, necessary, in the first' instance, to examine the 
effect of the said decision. 

- In Banwari Lai Agarwalla'!. State of Bihar and others'^, this Court had occasion 
to consider the validity of the prosecution launched against the appellant on the 
ground of the contravention of one of the Regulations made in 1957 -. appears 
that 'in that case, the respondents' stated before the , Court that the Mining Boards 
constituted under section 10 ofthe Act of 1923 were continuing to operate at. the 
time^the relevant Regulations were framed and that there w^ full.consultation witlr 
the said Mining Boards before the said Regulations were framed. The respondents, 
no.doubtj contended that se ction 59 (s) was directory, -and ^not mandatory and ac* 
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Central Government is, compelled to constitute Boards under section 12. Pninajacic, 
there is some force in this contention. But, on the other hand, if section 59 \3) ^ 
a's imposing an obligation on the Central Government to consult the Board 11 it is in 
existence, then no corollary would follow from the mandatory character of the said 
provision as is suggested by Mr. Sen. Section 59 (3) 2-S it stood before the amend- 
ment of 1959, provides that every Mining Board which, in the opinion of the Central 
Government, is concerned with the subject dealt with by the regulation, shall be 
consulted ; and this means that there should be a Mining Board before it is consulted 
and that the said Mining Board should, in the opinion of the Central Government, 
be concerned with the subject dealt rvith by the regulation. This provision does not 
mean tlrat a Mining Board must be constituted, for that is the subject-matter of the 
provisions contained in section 12. If section 12 is not mandatory, then section 59 (3) 
must be read in the light of the position that it is open to the Central Government to 
constitute the Board or not to constitute it, and that being so, section 59 (3) would 
then mean only this and no more that if the Board is in existence and it is concerned 
with the subject, it must be consulted. 

. . Similarly, section 59 (4) as it stands after the amendment of 1 959, requires that 
the draft of the rule or regulation shall be referred to every Mining Board constituted 
in that part of the territories toj which the Act extends which is affected by the regula- 
tion or rule. That again means no more than this that if a Board is constituted in 
the part of the territories which is affected by the regulation, it shall be consulted. 
It is not as if this construction adds any words in section 59 (3) or section 59 (4) ; it 
merely proceeds on the basis that section 1 2 ( i ) is not mandatory. Therefore, in our 
opinion, in construing section 12 (r) it would not be logical to assume that section 
59 (3) ot' section 59 (4) imposes an obligation on the Central Government to constitute 
a Board because as wc have just indicated the constitution of tire Boards is not the 
subject-matter of section 59 (3) or section 59 (4) ; that is the subject-matter of section 
12 and, so, whether or not it is obligatory on the Central Government to constitute a 
Board must be determined in the light of the construction of section 1 2. 


Reverting then to the material words used in section 12 itself, it seems clear that 
the said words do not permit the construction for which Mr. Sen contends. It is not 
disputed that the context may justify tlie view that the use of the word “ may ” means 
“ shall ” ; but if we substitute the word “ shall ” for “ may ” in section 12 (i), it 
would be apparent that the argument about the mandatory character of the provi- 
sions of section 12 (i) would just not work. To say that the Central Government 
shall constitute for any part of the territories to which the Act extends or for any group 
or class of mines a Mining Board, would emphatically bring out the contradiction 
between the obligation sought to be introduced by the use of tlie rvord “ shall ” and 
the obvious discretion left to the Central Government to constitute the Board for any 
part of the territories or any group or class of mines. The discretion left to the 
Central Government in the matter of constitution of Board which is so clearly writ 
large in the operative part of the said provision indicates* that in the context “may ” 
cannot.mean“ shall . Section 12 (t) really leaves it to the discretion of the Central 
Government to constitute a Board for any part of the territories and that means it 
may not constUute a Board for some parts of the territories. Likewise, discretion is 
left to the Central Government to consUtute a Board for a group or class of mines and 
that means that for some groups or some classes of mines, no Board need be constitu- 
ted. Whe her or not Boards should be constituted for parts of territories or for 
groups or classes of mines, has been left to be determined bv the Central Government 
according to the requirements of the territories or the exigencies of the groups or 
classes of mines. Therefore, we are unable to accept the argument that section T2 G 1 
imposes an obligation on the Central Government to constitute Boards in orderthat 
m making regulauons, Acre should be appropriate Boards who have to be consulted 

under section 59 (3) The directory nature of the provisions of section 12 f i l Sther 
strengthen the construction placed upon section cn ^ 12 ratner 

Bm!m Ul Ag^malh^ that if there aSoSds ® SLei ‘’“'i I" *' ”/ 

exi stence, they must be consulted 
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before draft regulations are published under section 59. But that is very different 
from saying that Boards must be constituted in all areas or in respect of all groups or 
classes of mines which are intended to be covered by the regulations proposed to be 
made by the Central Government. ; ' 

Mr. Sen relied on section 5 for showing that the use of the word “ may ” in that 
section really means “ shall ” . The said section provides that the Central Govern- 
ment may appoint such a person as possesses the prescribed qualifications to be the 
Chief Inspector of Mines for all territories to which the Act extends ; and .it may.be 
conceded tliat the implementation of the material provisions of the Act' depends. 
upon the appointment of the Chief Inspector of Mines and so, in the context, “may”, 
in section 5 rvould really mean “ shall ” so far as the appointment of the. Chief 
Inspector is concerned. But this section itself shows that “ may ”"may not neces- 
sarily mean “ shall ” in regard to the appointment of Inspectors contemplated by 
the latter part of the said section. Whether or not the word “may” means “ may ” 
or it means “ shall ’’ would inevitably depend upon the context in which the said, 
word occurs and as rve have just indicated, the context of section 1 2, ( i ) is not in 
favour of the construction for which Mr. Sen contends. It cannot be said that like 
the appointment of the Chief Inspector of Mines, the constitution of the Boards is 
essential for the working of the Act, for, without the constitution of the Boards, the 
working of the Act can smoothly proceed apace. We have already pointed out that, 
there are only two functions which can be assigned to the Boards ; under section 81 
(2) it is discredonary for- the Central Government to refer a pending criminal case to 
the Board or not, and under sectiori 59 (3) consultation with the Board is necessary, 
onlv if the Board is in existence. Therefore, the rvorking of the Act is not necessarily 
dependent on the constitudon of the Boards, 'and that disdnguishes the context of 
secdon 12 from the context of section 5. , , r , 

There is another provision of the Act to which reference' may be made in this 
connection. Secdon 61 deals with the making of the bye-laws. Secdon 61 (i) 
provides that the owner, agent or manager of a mine may, and shall, if called upon to 
do so by the Chief Inspector or Inspector, frame and submit to the Chief Inspector or 
Inspector a draft of bye-laws in the manner indicated in the said sub-section. Section, 
61 (2), inter alia, authorises the Chief Inspector or the Inspector to propose amend- 
ments in the said draft. Section 61 (3) then lays down that if within a period of two 
months from the date on which any draft bye-laws or draft amendments are sent, -by. 
the Chief Inspector or Inspector to the owner, agent or manager under sub-section 
(2), and the Chief Inspector or Inspector and the owner, agent or manager are unable 
to agree as to the terms of the bye-laws to be made under sub-section (i), the Chief 
Inspector or Inspector shall refer the draft bye-laws for settlement to the Mining 
Board, or, where there is no Mining Board, to such officer or authority as the Central 
Government may, by general or special order, appoint in this behalf It would be 
noticed that this sub-section assumes that there may not be in existence a Mining 
Board in the area where the mine in question is situated or for the group or class of 
mines to which the said mine belongs. Now, if the petitioner’s construction of section 
12 read with section 59 (3) is accepted, it would follow that in order to make the 
regulations binding on all the mines situated in the whole of the country, there must 
be Mining Boards in respect of ail the said mines either territory-wise or group-wise 
or class-wise ; and that would not be consistent with the assumption made by section 
61 (3) that in certain areas or in respect of certain groups or classes ofmines a Mining 
Board may not be in existence. It is in this indirect way that section 61 (3) supports 
the construction which, we are disposed to place on section 12(1). . 

It is then urged that if the respondents’ construction of section 1 2 is upheld, 
section 59 (3) or section 59 (4) would be rendered nugatory and the whole purpose of 
consulting the Boards would be defeated. We are not impressed by this argument. In 
testing the validity of this argument, it is necessary to recall the scheme of section 59.- 
Section "i? confers power on the Central Government to make reflations and section 
kS confers power on the said Government to make rules as therein specified respecti- 
V ly Section 59 (0 requires that the power to make regulations is subject to the 


condition that the said regulations would before the^'said draft can be 

tion 59 ( 2 ) then provides to the consultation with the Boards, 

taken into eonsideration. Section 59 (Sj taken in making regula- 

LoEieally, consultation with_theBoaids is the! P • allowing the prescribed 

drsTpubheation of the.draft regulations second ^ ^ publishing the 

period to pass before the draft is considered is the third^step 

regulations after considering them is the ^ That is section 59 (b)- 

published, drey shah have effect as if ^^^.t^ctio (3) of the General 

The fiist publicaUon is tlic puWicauon of •!« ‘ uicalion is* to invite objections 

Clauses Act and it is significant tliat >'>' "J “Xft 3 Section 23 (4) 

or suggestions from persons or bodies alTccted by flic 

that aoart from consulting the Boards to which section 59 (3) refers, all pai Ucs affected 
by the draft would have an opportunity to make their suggestions or oT^jeetJorn and 
they would be considered before the draft is settled and regulations aie 
Therefore in our opinion, it would not be correct to say that he construction of 
section rq’ ( 3) for which the respondents contend would enable the Central Govern- 
ment to^make regulations without consulting the opinion of persons affected by them. 
The result then is that section 12 (i) i^ directory and not mandatory and section 59 
ra'l or section 50 (4) after the amendment in 1959 is mandatory m the sense that 
before the draft regulation is published, it is obligatory for the Central Government 
to consult the Board ^vhich is constituted under section 12. If no Board is constituted 
there can be, and need be, no consultation. 
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It is in the light of this position that the grievance made by the petitioners against 
the validity of their prosecution has to be judged. We have already noticed that it is 
common ground between the parties that the Madhya Pradesh Mining Board and 
tlie West Bengal Mining Board which were constituted under section 10 of the Act of 
1 023 have become invalid after the amendment of section 1 0 by the Amending Act V 
of 1935, Under section 10 as it originally stood, the Board was constituted by the 
Provincial Government and it was composed of five members. AftQr the amendment 
a Board had to be constituted by the Central Government and it was to consist of 
seven members. That is why the respondents concede that the Madhya Pradesh and 
’ West Bengal Mining Boards could not be said to be validly constituted for the pur- 
poses of section 1 2 even by the application of section 24 of the General Clauses Act. 
The position then is that at the time when the regulations were framed in 1957, there 
was only one Board which was properly constituted and that is the Bihar Mining 
Board. It was constituted in 1946 and by virtue of section 24 of the General Clauses 
Act, it continued as a valid Board under section 12. This Board has been consulted 
by the Central Government before the regulations were made. It is not disputed 
that the draft regulations were sent by the Central Government to tlie Bihar Mining 
Board through the State Government. _ It appears that after the Board received the 
said draft, it was circulated by the Chairman of the Board to all the members of the 
Board and the members communicated their opinions individually. It is argued 
that the. communication by individual members of the Board of their opinions to the 
Central Government cannot be said to amount to the consultation with the Board 
and so, it is urged that the requirement of section 59 (3) has not been complied with. 
We do not think there is any substance in this argument. All that section 59 (3) 
requires is that a reasonable opportunity should be given to the Board to make its 
report as to the expediency^ or the suitability of the proposed regulations. How 
the Board chooses to make its report is not a matter which the Central Government 
can' control. The Central Government has discharged its obligation as soon as 
it is shown that a copy of the draft regulations was sent to the Board, and if the Board 
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thereafter, instead of making a collective report, chose to send individual opinions, 
that cannot be said to constitute the*contravention of section 59 (3). Indeed, section 
59 (3) <^oes not impose an obligation on the Board to make any report at all. It is 
true that since under section 14, the Board is empo^vered to make a report, it is 
unlikely that any Board, when consulted, would refuse to make a report. But, never- 
theless, the position still remains that if the Board refused to make a report, that will 
not introduce any infirmity in the regulations which the Central Government may 
ultimately frame and publish under section 59 (5). We must accordingly hold that 
the regulations framed in 1957 have been duly framed and published under section 
59 (5) such, they shall have effect as if enacted in the Act. 

The result is, the petition fails and is dismissed. 

Subba Rao, J . — I regret my inability to agree. The facts relevant to the question 
raised lie in a small compass. The petitioners are in charge of the working of a mine, 
known as Salanpur “ A ” Seam Colliery, in the District of Burdwan, West Bengal, 
On the allegation that they contravened the prowsions of Regulation 127 (3) of the 
Coal Mines Regulations, 1957 (hereinafter called the Regulations), a criminal com- 
plaint was filed against them in the Court of Sub-Divisional Magistrate, Asansol, and 
the said Magistrate has taken cognizance of the said complaint under section 190 
(i) (c) of the Code of Criminal Pi'ocedure, read with section 73 of the Mines Act, 
1952 (hereinafter called the Act). 

The petitioners challenge the validity of the said Regulations on the ground that 
they were made in contravention of the provisions of section 59 (3) of the Act. Sec- 
tion 59 (3) of the Act imposes a condition on the Central Government to give a 
reasonable opportunity to a Mining Board before making regulations in exercise of 
the power conferred on it by the Act. Under section 10 of the Indian Mines Act, 
1923, the Central Government in the year 1946 constituted the Bihar Mining Board 
with jurisdiction over the area covered by the Province of Bihar. The Central 
Government sent the draft Regulations to the said Board. The Chairman of the 
Board circulated the said draft Regulations to all the members of the Board and the 
members communicated their opinions individually to the Central Government. 
Thereafter the Central Government made the said Regulations governing the whole 
of India, except Jammu and Kashmir, and to every coal mine therein, in compliance 
with the other provisions of section 59 of the Act. 

The question in this petition is whether the Regulations so made after consulting 
the Bihar Board alone would be valid and in force in the West Bengal area so as to 
sustain a criminal prosecution on the basis of an infringement of the said Regulations 
in respect of a mine in that area. 

This question may be divided into two parts, namely, (i) where the Central 
Government has not constituted a Mining Board, can it ignore the condition laid 
down under section 59 (3) of the Act ? and (2) if giving a reasonable opportunity 
within the meaning of section 59 (3) of the Act is a necessary condition for the validity 
of the Regulations made thereunder, can the Central Government validly make a 
regulation in respect of West Bengal after giving such a reasonable opportunity to a 
Mining Board constituted for Bihar ? 

In my view, the first question is directly covered by the decision of this Court in 
Banwari Lai v. Slate of Bihar''-. There, Das Gupta, J., delivered the judgment of the 
Court. As it is contended that the said decision should be confined only to a case 
where a Mining Board has been validly constituted under the Act and should not be . 
applied to a case where such a Board has not been constituted, it would be necessary 
to scrutinize the decision carefully to ascertain the exact scope of the said decision. 
The facts of that case were ; there was an accident in the Central Bhowra Colliery, 
in Dhanbad in Bihar, as a result of which 23 persons lost their lives ; the Regional 
Inspector of Mines, Dhanbad, filed a complaint against the appellant for allegedly 
committing an offence under section 74 of the Mines Act, 1952, i.e., for contravening 
regulations 107 and 127 of the Coal Mines Regulations, 1957 ; after the Sub-Divi- 
sional Officer took cognizance of the complaint, the appellant made an application 
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to the Patna High Court under Article 226 of the Constitution contesting the validity 
of the said, proceedings on the gi'ound, inter alia, that there was no Mining 
constituted, under section 12 of the Act and therefore the Central Governrnent liad 
made the Regulations without consulting the Mining Board as it should do under 
section 59 (3) of the Act. The second ground on which a prayer for quashing the 
proceedings ivas based, ivith which alone we are now concerned, was stated in the 
judgment thus : “ the Coal Mines Regulations, iqS?? invalid having been framed 
in contravention of section 59 (3) of the Mines Act, 1952 The contention of 
learned counsel, who elaborated this ground, was stated thus : As regards the 
other contention that the regulations arc invalid the appellant’s argument is that the 
provisions of section 12 and section 59 of the Mines Act, 195^3 R^e mandatory. 
Then the learned Judge quoted in exlenso section 12 and section 59 (3) of the Act 
and proceeded to state the relevant basic facts and posed the question raised in the 
case thus : 

. ‘ “It was not disputed before us that when the Regulations were framed, no Board as 
required under section 12 had been constituted and so, necessarily there had been no reference to 
any Board as required under section 59 . The question raised is whether the omission to make such 
a reference make the rules invalid.” 

It is manifest from the question so posed that the question considered by the Court 
vVas whether the making of the Regulations without reference to a Mining Board, as 
it was not iri existence, would be invalid. Then the learned Judge considered the 
language of section 59 (3) of the Act and observed at page 851: 

“ .'.it is legitimate to note that the language used in this case is emphatic and 

appears to be designed to express an anxiety of the Legislature thnt the p jbl caiion of the regulation, 
which is coi.dition precedent to the making of the regulations, should itself be subject to two 
conditions precedent first a reference to the Mining Board concerned, and secondly, that sufficient 
opportunity to the Board to make a report as regards the expediency and suitability of the proposed 
reflations.” 


The learned Judge then proceeded to consider the reasons for imposing such a condi- 
tion and observed : 

f Even a cursory examination of the purposes set out in the 27 clauses of section 57 shows that 

rnqstofthem impinge heavily on the actual working of the mines. To mention only a few of these 

arc sufficient to show that the very purpose of the Act may well be defeated unless suitable and practical 
regulations are framed to help the achievement of this purpose.” 

Then iie pointed out that section 12 of the Act enabled the Government to appoint 
Boards providing representations for different interests which would be in a position 
to help the Central Government to make suitable and practical regulations. In the 
words of the learned Judge, ° 

, ,“,Thc constitution . is calculated to ensure that all aspects including on the one hand the need 
for securing the safety and welfare of labour and on the other hand the practicability of the provi- 
sions propos.^ from tlie pomt of view of the likely expense and other considerations can be thoroutthlv 
exammed. It is certainly to the public benefit that Boards thus constituted should have an oppor- 
toity of examining regulations proposf in the first place, by an administrative department of the 
Government and ol e.xpressing their opinion.” 

According to him, the constitution of the Board in the manner prescribed served a 
real purpose and, therefore, the consultation by the Central Government with such a 
Bdard was made a condition of the making of the Regulations. When it was conten- 
ded that the insistence upon consultation might affect the public welfare under 
emergent circumstances, he pointed out that under section 60 of the Act which 
provided for such a contingency, the Central Government might make rc<ruHtions 
without previou^s reference to Mining Boards and therefore, no such consfderation 
could prevent the Court from holding that the giving of an opportunity to the Board 
was a condition precedent to the exercise of the power of making remilations The 
learned Judge summarised his reasoning thus : s s . n 

“An e.xamination of all the relevant circumstances, viz., the lanmno-e fi.„ 1 , r 
legislation, the benefit to the pubic on insisting on strict compliance aslwell has th 
interest on insistence on such compliance leads us to the conclusidntAat the public 

ihe"^egu£nsr""°" as a prerequilfe foTthe "liry of 
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This conclusion is strengthened by the fact that in section 60 when providing for the framing of 
regulations in certain cases without following the procedure enjoined in section 59, the Legislature 
took care to add by a proviso that any regulation so made ‘ shall not remain in force for more than 
two years from the making thereof’. By an amendment made in 1959 the period has been changed 
to one year. = 

It is not unreasonable to read this proviso as expressing by implication the Legislature’s intention 
that when the special circumstances mentioned in section 60 do not exist and there is no scope for the 
application of that section no regulation made in contravention of section 59 will’be valid for a single 
day.” 

The learned Judge concluded his discussion thus, at page 853 ; 

“ For all the reasons given above, we are of opinion that the provisions of section 59 (3) of the 
Mines Act, 1952, are mandatory.” 

Pausing here for a moment, I find it very difficult to hold that this Court held> 
expressly or by necessary implication, that section 59 (3) of the Act was mandatory 
only if the concerned Board was in existence. The argument advanced, the question 
posed, the reasons given and the conclusion arrived at were all against giving such a 
limited scope to the said judgment. 


It was contended that both section 12 and section 59 were mandatory. In 
posing the question to be decided, the learned Judge clearly referred to “ the omission 
to make suc/i a reference ” . The word “ such ” clearly refers to the omission to 
make a reference, as no Board was constituted under section 12 of the Act. So, as 
regards the posing of the question there was absolutely no ambiguity and the learned 
Judge had clearly in mind what the Court was asked to decide upon. The reasons 
given by the learned Judge for holding that it was obligatory of the Central Govern- 
ment to consult the Board before making the regulations would equally apply whether 
the Board existed or not. The conclusion arrived at by the learned Judge that 
consultation with such a Board was a condition precedent for the exercise of the 
power would apply to both the cases. If it was a condition precedent for the exercise 
of the power, how could it cease to be one if a Board was not in existence ? The 
condition is not the existence of the Board, but the consultation with a Board, In 
one case, the Government would not consult the Board though it existed, and in the 
other case it could not consult, as the Board did not exist. In either case, the condi-- 
tion was broken. But it is said that the last three paragraphs of the judgment make it 
clear that the learned Juuge was not considering the case where a Board had not been 
constituted. There, the learned Judge was considering the question whether the 
Mining Boaras constituted under section 10 of the Mines Act, 1923, were continuing 
to operate at the time the Regulations were made and there was full consultation 
with the Mining Boards before the Regulations were framed. But the learned 
Judge was not able to decide that question, as there was not sufficient material on the 
record. Therefore, this Court directed the Magistrate to decide that question. I 
fail to see how these paragraphs in any way help us to hold that this Court confined 
its decision only to a case where a Board has been constituted. On the other hand, 
the observations in the first of these three paragraphs clearly Indicate to the contrary. 
The relevant observations are : 


“As has been pointed out above, it was not disputed before us that at the time when the regula- 
tions were framed no new Mining Board had been constitutedjunder the Mines Act, 1952 and conse- 
quently no consultation with any Mining Board constituted under the 1952 Act took place.” 


This shows that the entire judgment up to that point proceeded on the basis that 
there was no consultation with the Mining Board, as no such Board was constituted. 
Thereafter the learned Judge was only considering the alternative contention advan- 
ced bv the’ State, namely, that the pre-existing Board was consulted and that that 
consultation was’ .sufficient compliance with the provitions of section 59 (3) of the 
Act If I misht analyse the mind of the learned Judge, the process of reasoning may 
he summarized thus : On behalf of the appellant it was argued that there was no 
consultation with the Board as it was not constituted under section 12 of the Act and, 
therefore the Regulations made under the Act without such consultation were void. 
The learnea Judge accepted the contention. Then it was argued for the Government 
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that though there was no consultation with the Board constituted under section 1 2 of 
the Act, Consultation with a pre-existing Board would be enough compliance with 
the section. As there was no material on the record, the learned Judge coulc not 
decide on that question and therefore directed it to be deeded by the Magistra c 
On the other hand, as it was common case that no Board under section 12 ol h 
Act had been constituted, if the contention of the Government, now pressed bciorc 
us was correct, ho other question would have arisen, for, according to the btatc, 
section 59 (3) could not be invoked in a ease where no Board had been in existence. 
The plea that there was a consultation with the pre-existing Board was taken not by 
the appellant but by thc^Statc and .such a plea would be unnecessary if section 59(3) 
of the Act did not lay aown the condition of consultation with the Board when it did 
not exist. 

To my mind, the judgment of this Court is clear and unambiguous on this point 
and it deeided that, as there was no consultation with any Mining Board under section 
59 (3) of the Act, as the Board was not in existence, the Regulations were bad. The 
present argument is an attempt to persuade us to go back on a clear pronouncement 
on the point by a Constitution Bench of this Court. 

That apart, I am satisfied on a true construction of the provisions of section 1 2 
and section 59 (3) of the Act that the Central Government has to exercise the power 
under section 12 if it intends to exercise the power under section 59 of the Act. 
Under section 12, “ the Central Government may constitute for any part of the terri- 
tories to which this Act extends or for any group or class of mines, a Mining Board”, 
consisting of persons with specific qualifications representing different interests in the 
mines. Under section 59, the power to make regulations conferred by section 57 is 
subject to the condition of the regulations being made after previous publication, 
and under sub-section (3) thereof “ Before the draft of any regulations is published 
under this section it shall be referred to every Mining Board wliicli is, in the opinion 
of the Central Government, concerned with the subject dealt ivith by tlic regulation, 
and the regulation shall not be so published until each such Board lias had a reason- 
able opportunity of reporting as to the expediency of making the same and as to the 
suitability of its provisions ” . As interpreted by tliis Court, the said condition is a 
condition precedent for the making of the Regulations under the said section. If 
the contention of the learned Solicitor-General be accepted, tlic condition may have 
to be disannexed from the power by a situation brought about by conscious with- 
holding of the exercise of the connected power by the Central Government under 
section 12 of the Act. The Central Government by its own default can ignore the 
condition imposed in public interest. The construction leading to this anomalous 
result cannot be accepted unless the provisions compel us to do so. It is a well 
settled principle of construction that when it is possible to do so, it is the duty of the 
Court to construe provisions -which appear to conflict so that they harmonise. To 
put it differently, of two possible constructions, one which gives a consistent meaning 
to different parts of an enactment should be preferred. In the instant ease, the two 
sections can be harmonized without doing violence to the language used. Section 
12 is an enabling provision : under it a power is given to the Central Government to 
appoint a Mining Board. Section 57^ read with section 59, confers another power 

the Central Government to make regulations subject to, among others, a condi- 
tion tlrat the draft of the regulations shall be referred to a Mining Board. These 
two powers are connected : if they arc read together, as we should do, in an attempt 
to reconcile tiiein, it could, be reasonably held that the power conferred under section 
12 has to be exercised by the Central Government if it intends to make rc<^ulations 
under section 57 of the Act. This construction carries out the full intention of the 
Legislature m enacting section 59 as interpreted by this Court. Both the powers can 
be exercised without the one detracting from tlie other. The construction suggested 

unSi? r 1 Government to defeat the public purpose 

siTe in the condition under section 59 of the Act and that 

SLTn?fnm *7? °^the two powers ^vithout the one 

SS Orel t '"It S" ^ of harmonious cons- 

truction, prelcr to accept the latter construction to the former. 
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Let us look at the provisions from a different perspective. It is a well establishe d 
doctrine that when the porver is coupled with a duty of the person to whom it is given 
o exercise it, then the exercise of the power is imperative : see Maxwell on Inter- 
pretation of Statutes, iith Edition, page 234. It has also been held that 

.1 « the object for which the power is Conferred contemplates giving of a right, there would 
then be a duty cast on thy person to ivhom the power is given to e.'cercisc it for the benefit of the 
party to whom the right is given when required on his behalf.” 


Dealing with section 51, Income-tax Act, 1918, which provides that the Chief 
.. Revenue Authority “ may ” state the case to High Court, Lord Phillimore observed 
in Alcock Ashdown & Co.v, The Chief Revenue Authoniy^ Bombny ^ ; 

^ No doubt that the section docs not say that the authority ” shall ** state the case, it only sayS 
that it may and it is rightly urged that “ may ” does not mean “ shall ", only the capacity or power 
is given to the autliority. But when a capacity or power is given to a public authority there may be 
circumstances whicii couple with the power a duty to exercise it, and where there is a serious point of 
law to be considered there docs lie a duty upon the Revenue Authority to state a case for opinion of 
the Court and if he does not appreciate vhat there is such a serious point, it is in the power of the 
Court to control Iiim and to order him to state the case.” 


Under the Act, there are two connected powers — a power to appoint a Minin S 
Board and a power to make regulations subject to a condition. The condition 
imposed on the power confers a right on a Mining Board to be consulted before a 
regulation is made. A combined reading of section 12 and sections 57 and 59 shows 
that the power or powers conferred on the Central Government are coupled with a 
duty to consult the Board ivhcncver the Central Government seeks to exercise the 
power under section 57, I have no hesitation in holding that the power is coupled 
with a duty and that the poiver has to be exercised wlien the duty demands it. The 
Central Government in making tlic Regulations has a duty to consult the Mining 
Board and the Mining Board has a right to be so consulted ; and to discharge its duty 
it is incumbent upon the Central Government to exercise the connected power by 
appointing the Board. 

It is said that under section 59 of the Act, the Regulations and the Rules shall be 
referred to a Mining Board and that under section 58 the Central Government ha 
the power to make a rule providing for the appointment of the Chairman and mem- 
bers of the Mining Board and that if section 59 is mandatory, the Government can 
never exercise the power unaer section 58 (a). No such difficulty could arise under 
the Act before its amendment in 1959. Under section 59 (3), as it stood then, . the 
condition of consultation with a Mining Board was imposed only on the power of 
the Government to make a regulation and section 57 of the Act which confers a 
power on the Central Government to make regulations did not contain any clause 
corresponding to clause (a) of section 58 of the Act. That apart, section 58 (a) 
may legitimately be invoked by the Central Government only after a Board had been 
constituted in regard to the future appointments. Anyhow, this argument may have 
some bearing when this question of construction of the provisions of section 59 was 
raised before this Court on the last occasion and none at present, as the true construc- 
— tion of the said section was finally settled by this Court. 


That apart, a comparative study of the other provisions of the Act would also 
lead to the same conclusion. Under the Act, there are many enabling provisions 
empowering the Central Government to appoint specified authorities to discharge 
different dutie.s and functions described in various sections. Should it be held that 
the Central Government need not appoint the authorities under any circumstances, 
the Act would become a dead letter. Even the appointment of the Chief Inspector 
and Inspectors is left to the discretion of the Central Government ; see section 5 o 
the Act. If the Government need not appoint the Chief Inspector or the Inspectors, 
the duties and functions allotted to them could not be discharged or performed. A 
reasonable construction would, therefore, be that if the said duties and functions have 
to be performed, the Government has to appoint the officers. So too, d the I^<^ritra 
Government seeks to exercise the powers under section 57 of the Act, leaa wi 
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section 59 thereof, it has to appoint the Board. I, therefore, hold 0^ ^ 
tion of sections 12 and 59 of the Act, that the Central Goyernmen ^ 
appoint the Mining Board if it seeks to exercise its po^v^cr under section 57 o 

The next argument is that the Bihar Board has been consulted in the manne 
prescribed by section 59 (3) of the Act and, therefore, the regulations roade alter sue 
consultation are valid. I cannot agree with this contention either. The said boar 
was appointed under section 10 (i) of the Indian Mines Act, 1923 and it is not dis- 
puted that the Board must be deemed to have been duly constituted undei the pre^nt 
Act. It is also not disputed that the said Board was only constituted to have jurisdic- 
tion over the area comprised in the present Bihar State, that is, it has no jurisdic- 
tion over West Bengal. Under section 12 of the Act, the Central Government may 
constitute for any part of the territories to which this Act e.xtcnds or for any group or 
class of mines, a .Mining Board. Under section 59, the Central Government 
shall refer the draft to every Mining Board which, in the opinion of the Central 
Government, is concerned with the subject dealt ivith by the reflation, ^ Now, can 
it be said that the Board constituted for a part of tlic territories to which the Act 
extends, namely, to the State of Bihar, could be a Board concerned ivith the subject 
dealt with by the regulations, namely, the mines in West Bengal area ? The entire 
object of section 59 is to consult the persons intimately connected with the mining 
operations of a particular area so that suitable regulations may be made to govern the 
working of those mines.- It could never have been the intention of the Legislature to 
empower the Government to make regulations in regard to mines in one part of the 
country by consulting a Board constituted for another part of the country. Such 
an intention could not be attributcd'to the Legislature. Indeed, the Central Govern- 
ment, when it constituted the Boards, expressly indicated its intention that all the 
Boards, including the Board functioning in West Bengal, should be consulted, but as 
the Board constituted there was not one constituted legally under the Act, the consul- 
tation -with the said Board had become futile. I, therefore, hold that the Regulations 
in so far as they purport to regulate the mines situate in West Bengal have not been 
validly. made under the Act inasmuch as a condition precedent imposed by section 
59 of the Act on the exercise of the Government’s power to make a regulation tvas not 
complied \yith. 

In the result, I direct the issue of a writ of prohibition against respondents i to 4 
restraining them from proceeding with the criminal case launched against the peti- 
tioners. The petitioners will have their costs. 

Order of the court. — In view of the 
Writ Petition fails and is dismissed. 


majority opinion of the Court the 


V.S. 


Petition dismissed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present J. L. Kapur, K.G. Das Gupta and Raghubar Dayal, JJ. 
The State of Maharashtra _ _ Appellant* 

V. 

Laxman Jairam _ _ Respondent 


^ - . . j-tc.3uu/tuefU. 

Bombay Prohibition Act {XXV of 1949 as amended), section C6 (2)—0nus~Whel/ier the r,\. 

:ed sufficient to discharge the onus— Criminal Procedure Code (K 0 / 1898), section S^t-RxZimtim If 


accused sufficient to discharge the onus 
accused under — Effect. 

, Under section 342 of the Criminal Procedure Code (V of 18981 thp .1 

mine the accused so as to enable him to explain any circumstances anupirmcr • * ep- 

him. Under section 342 (3) the answers given by the accused mav be^at-en^ T agamst 

such enquiry or trial. The object of examination under section 342 of the 

the accused an opportunity to e.\-plain the case made against him and thnt merelore ^ to give 

into consideration in judging the innocence or guilt of the permn so accused Tu" “"be taken 

below have accepted this explanation, it must be held that the resDniidpr.r Courts 

placed upon him by section 66 (2) of the Bombay Prohibition Act fxXV of 1949'as^amendrf) 


*Qrl.A,No, 56 of 1961. 


1 6th February, 1962, 
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All that the learned Judge meant to say in the decision of the Supreme Court in C. S. D. Swamy v. 
The Slate, (i960) S.G.J. i6o: (i960) M.LJ. (Gd.) 91: (1960) 1 S.C.R. 461, 471 was that the evidence 
of the statement of the accused in the circumstances of that case was not sufficient to discharge the 
onus, but that does not mean that in no case can the statement of an accused person be taken to 
be sufficient for the purpose of discharging the onus, if a Statute places the onus on him. 

Appeal 'by Special Leave from the Judgment and Order, dated die 17th Octo- 
ber, i960, of the Bombay High Court in Criminal Appeal No. 1235 i960. 

R. H. Dhcbar, Advocate, for Appellant. 

The Judgment of the Court was delivered by 

Kapur, J. — ^This appeal by Special Leave against the decision of the High Court 
of Bombay dismissing the State’s appeal against the acquittal of the respondent 
arises out of proceedings under section 66 {b) of the Bombay Prohibition Act 
(XXV of 1949 as amended), hereinafter called the ‘Act’. 

The respondent was arrested by Police Constable Laxman Sabaji on 8th August, 
^959 j nt ^'15 P-M- on the ground that he was smelling of liquor and had therefore 
contravened the provisions of the Act. The respondent rvas taken to the hospital 
where he was examined by Dr. Dadlani Prabhu Rochiram, P.W., who has deposed 
that the respondent was smelling of liquor but his speech, behaviour, gait, co-ordina- 
tion and memory were normal. From this he concluded that the respondent had 
consumed some alcoholic substance but was not under the influence of liquor. 
In cross-examination he stated that Tincture Neem would produce blood concentra- 
tion of 0.148 per cent W/V of ethyl alcohol. The respondent in his examination 
under section 342 stated; 

Question. — “What do you wish to say with reference to the evidence given and recorded against 
you ? 

Answer. — I have not consumed prohibited alcohol. I had taken 6 ounces of Neem as I am used 

to it 

On this evidence the Presidency Magistrate Mr. Lokur acquitted the respondent. 
He observed : 

“Neem is a medicinal preparation containing about 40% of alcohol and is readily available in 
the market. I do not see why I should not accept the explanation given by the accused that he had 
taken Neem in order to satiate his craving for alcohol. It has been held by Bavdekar and Chainani, JJ. 
in Griminal Appeal No. 1611 of 1954, dated 25th February, 1954, that taking an excess dose of 
medicinal preparation does not amount to consumption of prohibited liquor. In Griminal Appeal 
No. 1565 of >959 {State v. Domnic Robert D'Silva), where a similar defence was taken up it was held 
that consumption of 6 ounces of essence of Neem did not constitute an offence. Following these 
judgments I hold that the accused has not committed any offence. I therefore acquit the accused ”. 

Against this order an appeal was taken to the High Court and one of the grounds 
taken in the Memorandum of Appeal was that the mere statement of the respon- 
dent that he has consumed 6 ounces of Tincture of Neem was not sufficient to rebut 
the presumution arising out of sub-section (2) of section 66 of the Act. But the 
High Court dismissed the appeal in limine. It is against that order that the State 
has eome by Special Leave to this Court. 

The main question raised on behalf of the State is that by the introduction of 
secdon 66 (2) in the Act as a result of the Bombay Prohibition (Extension and Amend- 
ment) Act, 1949 (XII of 1949) the onus is on the accused person and that that 
onus had not been discharged in the present case. Section 66 (2) is as follo^^•s : — 

Section' 66 (2) : “ Subject to the provisions of sub-section (3) wherein in any trial of an offence 
under clause (b) of sub-section (1) for the consumption of an intoxicant, it is alleged that the accused 
person consumed liquor, and it is proved that the concentration of alcohol in the blood of the accused 
person is not less than 0.05 per cent, then the burden of proving that the liquor consumed was a 
medicinal or toilet preparation or an antiseptic preparation or solution, or a flavouring extract, essence 
or syrup, containing alcohol, the consumption of which is not in contravention of the Act or any 
rules, reflations or orders made thereunder, shall be upon the accused person, and the Court shall 
in the absence of such proof presume the contrary ”. 

The argument was put in this way that if the prosecution proves that the concen- 
tration of alcohol in the blood of an accused person is more than 0.05 per cent then 
under section 66 (2) of the Act the burden was on liim to shotv that the liquor which 
he had consumed was a medicinal or toilet preparation the consumption of which is 
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not in contravention of the Act or any Rules made thereunder. It was _ 
submitted that in order to discharge the onus mere statement of the accuse is n 
sufEcient. Our attention was drawn to the scheme and some of the provisions o 
• the Act. 

The prosecution, in the present case, has proved that the respondent s , breath 
was smelling of liquor and that on examination of his blood it was found to conta in 
0.148 per cent concentration of alcohol but the respondent gave an cxplfmatio n 
showing that he had taken 6 ounces of Tincture of Nccm and Dr. Dadlani Prabhu 
Rochiram has deposed that the consumption of 6 to 8 ounces of that substance will 
produce that amount of concentration of blood. This ivas aecepted by the learned 
Presidency Magistrate and by the High Court. Therefore on this finding it must be 
held that the explanation given by the respondent of the cause of his smelling 0 f 
liquor and of the blood concentration was accepted by the High Court as being 
sufficient to discharge the onus placed on him. But Mr. Dhebar for the State submits 
that mere statement of an accused person is not sufficient for the discharge cf such 
onus a.nd relies on a judgment of this Court in C.S.D.Swamy v. The State^, where 
Sinha,J. (as he then was) observed : — 

. '“In this case, no acceptable evidence, beyond the bare statements of the accused, has been 
adduced to show that the contrary of what has been proved by the prosecution, has been established, 
because the requirement of the section is that the accused person shall be presumed to be guilty of 
criminal misconduct in the discharge of his official duties “ unless the contrary is proved ”. The 
words of the statute arc peremptory, and the burden must lie all the time on the accused to prove 
the contrary ”. 

All that the learned Judge there meant to say was that the evidence of the statement 
of the accused in the circumstances of that case was not sufficient to discharge the 
onus but that does not mean that in no case can the statement of an accused person 
be taken to be sufficient for the purpose of discharging the onus if a Statute places 
the onus on him. Under section 342 of the Criminal Procedure Code the Cour| 
has the power to examine the accused so as to enable him the explain any circums- 
tance appearing in evidence against him. Under sub-section (3) of that section 
the answers given by an accused person may be taken into consideration in such 
enquiry or trial. The object of examination under section 342 therefore is to give 
the accused an opportunity to explain the case made against him and that state- 
ment can be taken into consideration in judging the innocence or guilt of the person 
so accused. Therefore if the Courts below have accepted tins explanation it must 
be held that the respondent has discharged the onus which was placed on him by 
section 66 (2) of the Act. 

The appeal is therefore dismissed. 


K.L.B. 


Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : J. L. Kapur, K. C. Das Gupta and Raghubar Daval, JJ. 

. . Appellants* 


Sita Ram and others 


V. 


The State of Madhya Pradesh (In both the Appeals) . . Respondent. 

Central Provinces and Berar Sales Tax Act (XXI of rrritnn oa fo\ c< „ . 

suit shall be insliiuled against my person in respect of anyMng\„e"-MeSdng Df~W/,e£r 
only to Government servants-Ftlmg false returns and producing false accounls~I f acts done under the 

(XXI of 1947) when they filed false returns or produced foke Ucln;, a • r 
rSaiabk."‘"“ P^ni^hment under the provisions of section 24^ th"Acfi lirview is 


1. (1960) S.C.J. 160 : (1960) M.L.J. (Crl.) 91 : (i960) 1 
*Clrl. Appeals. Nos, 146 and )47 of I960, 


S.C.R 461, 


471. 

5th February,' 1962, 
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When the appellants submitted their returns, they did so under section 10 of the Act and when 
they produced their accounts they did so under section 15 of the Act. Therefore, both the making 
of the returns and production of the accounts were done under the Act and cannot be said to be out- 
side the provisions of the A.ct. The words “ no prosecution or suit shall be instituted against any 
person in respect of anything done ” are of wider import and would cover cases of all persons in- 
cluding persons other than Government servants. Thus the High Court was in error in rejecting 
the Reference, '' 

Appeals by Special Leave from the Judgment and Order, dated the nth Feb- 
ruary, i960, of the Madhya Pradesh High Court in Criminal Revisions Nos. 270 to 
274 of 1959.: 

G. G. Malhur, Advocate, for Appellants (In both the Appeals). 

I.N. Shroff, Advocate, for Respondent (In both the Appeals). 

The Judgment of the Court tvas delivered by 

Kapur, J. — These are two appeals directed against the order of the High Court 
of Madhya Pradesh rejecting a Reference made by the Sessions Judge against the 
prosecution of the appellants for contravening the provisions of the C.P. & Berar 
Sales tax Act (XXI of 1 947) , hereinafter called the ‘ Act ’ . 

A firm of tvhich five brothers including the two appellants were partners sub- 
mitted their sales tax returns for the quarters beginning ist June, 1947, to*the quarter 
ending 31st December, 1951. A complaint was filed against the partners on 19th 
July, 1957, ground that the returns filed by them were false and the accounts 

produced were incorrect and therefore an offence under section 24 (i) (Jb) and (g) 
of the Act was committed. 

On i2th December, 1958, an objection was taken by the accused persons that 
under section 26 (2) of the Act, the prosecution could not be instituted as it was 
barred by time, having been instituted more than three months after the commission 
of the offence. The learned Magistrate did not go into the objection on the ground 
that it was not the proper forum for raising the objection. Four Revisions were taken 
to the Sessions Judge who on 4th May, 1959, made a Reference to the High Court for 
quashing the proceedings. But the High Court rejected the Reference on the ground 
that a person making a false return neither acts nor purports to act under the Act 
and therefore section 26 (2) is not applicable to him. It is against that order that 
these appeals were brought by Special Leave. 

In order to decide this question, it is necessary to refer to the relevant provisions 
of the Act. Under section 10 of the Act every dealer is required to furnish a return 
when called upon to do so and every registered dealer is required to furnish returns 
by such dates as may be prescribed. The appellants are registered dealers and they 
have made returns under that section. Section 1 5 deals with production and inspec- 
tion of accounts and section 24 enumerates the offences under the Act. The alleged 
offence of the appellants falls under section 24 (1) {b) and (^), i.e.', failing without 
sufficient cause to submit any . return or furnishing false returns and knowingly 
producing incorrect accounts, registers or documents or knowingly furnishing in- 
- correct information. Section 26 relates to the protection of persons acting in good 
faith and limitations for suits and prosecutions. The section when quoted is as 
follows : 

"Section 26 (1).— No suit, prosecution or other legal proceedings shall lie against any servant 
of the Government for anything which is in good faith done or intended to be done under this Act 
or Rules made therunder. 

(2) No suit shall be instituted against the Governinent and no prosecution or suit shall be 
instituted against any person in respect of any thing done or intended to be done under this Act unless 
the suit or prosecution has been instituted within three months from the date of the act complained* 
of.” 

For the appellants, it was contended that the words “ no prosecution or suit shall 
be instituted against any person in respect of anything done in sub-section (2) of 
seefion 26 covi their cases also and they fall within the words “ any perso^’. 
The respondent’s submission on this point was that the two sub-sections of section 
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26 should be read together and the J^othcHcgll prSecdhifs. That 

to Government servants in regard to piosecut o , . rj.j^ey are words 

The ground o.. which the High Court ■'f 
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of the Act. It observed as follows :— 

contained in that law.” . , , . 

This oDinion is in our view, not sustainable. When the appellants submitted their 
Jeturns ey did so under section i o of tbe Act and ivlicn they produced their accounts 
£v did sounder section 15 of the Act. Therefore both the making of the returns 
and production of the accounts were done under the Act and cannot be said to be 
outside the, provisions of the Act. 

' In our opinion the High Court was in error in rejecting the Reference. The 
appeals are therefore alloived, the order of the High Court is set aside and the pro- 
ceedings in the trial Court are quashed. 


K.L.B. 


Appeal allowed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present J. L. Kapur, K. C. Das Gupta and Raghubar D.vyal, JJ. 

Krishan Lai Dhawan and others .. Appellants* 

V. 

The Delhi Administration (In both the Appeals) 




Penal Code {XLV of 1860), sections 120-i? and A:10— Prevention of Corruption Act [II of 1947), section 5 
fll (d) read with section 5 (2) — Conviction under — Trial before one Special Judge but proceedings and con- 
roVi/nn bv another Special Judge — Competency of— Criminal Procedure Code [V of 1898), section 350—Appli- 
Zbmy^Criminal Law Amendment Acts of [XLVI of 1952) and {II of 1956). 


Section 8 (3) of the Criminal Law Amendment Act (XLVI of 1952) did not contcnplatc that 
section 350 of the Criminal Procedure Code (V of 1890) becomes applicable to prdeedings before 
a Special'Judge. The amendment made in the Criminal Law Amendment Act by Act II of 1956 
by which section 3 [a) was added to it making the provisions of section 350 of the Code applicable 
to^ a trial by Special Judge has no retrospective eH'cct. Thus, ^vherc a trial commenced before a 
Special Judge was continued before anotlier Special Judge who convicted the accused the convic- 
tion cani-Ot be upheld as the subsequent proceedings before another Judge are not competent. 


Appeals by Special Leave from the Judgment and Order, dated the 12th Maya 
iqqS, of the Punjab High Court (Circuit Bench) at Delhi in Criminal Appeals Nos., 
g-D and i-D of 195 ^- 


A. S. R. Chari, Senior Advocate (M. K. Ramamurlhi, R. IC. Gars., D. P. Singh and 
S. C. Aggarwal, Advocates of {Mis. Ramamurlhi & Co., ^vith him , for Appellant 
(In Cr. A. No. 196 of i960). 

ff. S. Bindra, Senior y^vocate, {I. M. Lull and A. G. Ratnaparkhi Advocates, with 
him), for Appellant (In Cr. A. No. 197 of i960). , 


. H. R. Khanna, R. H. Dhebar and P. 
both the a ppeals). 

♦Cri- M I960. 


D. Menon, Advocates, for Respondent (in 


ISth February, 1962. 
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The Judgment of the Court was delivered by 

Kapur, J . — These two appeals are directed against tire judgmer^t and order of 
the Punjab High Court confirming the conviction of the appellants under sections 
120-B and 420, Indian Penal Code and section 5 (i) {d) read with section 5 (2) of the 
Prevention of Corruption Act and sentencing each of theiiitoan aggregate sentence 
ofsix months’ rigorous imprisonment. 

It is unnecessary to set out the facts in detail but to put them briefly the appellant 
Albert Moses was the Principal in charge of the Rehabilitation Centres, hfalviya 
Nagar and Kalkaji under the Ministry of Rehabilitation. The appellant, K. L. 
Dhawan, was a partner in the firm named M/s. Dhawan & Co. and they supplied 
a surface plate for a sum of Rs. 1,950 to the Works Centre of which the appellant 
Albert Moses was the Principal. 

The trial of the appellants and R. P. Dhawan, -who has been acquitted, com- 
menced in the Court of Mr. Jawala Das, Special Judge, Delhi and he heard the case 
from the date of the institution of the proceedings on 2 ist May, 1956 to 26th October, 
1956. He heard tire prosecution evidence which was closed on 26th October, 1956. 
The case ^v'•as then taken up by Mr. P. D. Sharma , Special Judge, Delhi, from 20th 
December, 1956. He examined defence witnesses and finally convicted the appellant 
of the offences already mentioned and acquitted R. P. Dhawan. 

Against the conviction and sentence an appeal was taken to the High Court 
but the conviction was upheld and also the sentences and against the judgment and 
order these two appeals by Special Leave have been brought by the two'convdctea 
persons. The sole question which has been raised in this Court is that in view of the 
fact the trial commenced before one Special Judge and another Special Judge took 
up the proceedings after 20th December, 1956, the proceedings are not competent 
and therefore, the contiction and the sentence cannot be upheld. Counsel relies 
upon a judgment of tins Court in Pyare Lai v. Slate of Punjab in winch it was held that 
“ section 350 is not applicable \vhen one Special Judge is succeeded by another ” . 
In that view of the matter Mr. P. D. Sharma was not competent to proceed with the 
trial from the stage at which it was left by Mr. Jawala Das. 

Counsel for the respondent relies on sub-section (3) of section 8 of the Criminal 
Law Amendment Act (XLVI of 1952) which makes the provisions of the Code of 
Criminal Procedure, in so far as they are not inconsistent with that Act, applicable 
to proceedings before a Special Judge and also provides that a Spec ial Judge shall 
be deemed to be a Court of Session when tiy'ing a case under the Criminal Law 
Amendment Act (XLVI of 1 952) . But this question was considered in the case decided 
by this Court in Pyare LaVs case \ in wltich it was held that sub-section (3) of section 
8 of Act XLVI of 1952 did not contemplate that section 350 of the Criminal Pro- 
cedure Code becomes applicable to proceedings before a Special Judge. 

It was also held in the case that the amendment made in the Criminal Law 
Amendment Act by Act II of 1 956 by which section 3 (a) w£is added to it making the 
provisions of section 350 of tire Code applicable to a trial by Special Judges has no 
retrospective effect. In this view of Ae matter, the conviction of the appellants 
must therefore be set aside. The case will be disposed of in accordance with law. 

R.L.B. Conviclion set aside 

and case remanded. 


r 


1 . Cr. A. No. 2409 i960, decided on sOth August, 1961/ 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

. Present; — B. P. Sinha, Chief Justice, K. Subba Rao, N. Rajagopala 
Ayyangar, J. R. MudholkaRj and T. L. Venkatarama Aiyar, JJ. 

Harikisan . •• Appellant* 


V. . ' . 

The State of Malmi'ashtra and others ' . . Respondents.' 

Constitution of iiirfm ( 1950 ), Article 22 ( 5 ) — Order and grounds of dclentionin English served with oral 
translation on the delennc not conversant with the language — J{o compliance with law, ' 

To a person,' who is not conversant- willi the English' language, service of the order and the grounds 
of detention in English,;\vith their oral translation or e.xplanaiion by the Police Officer serving them 
does not fulfil the requirements of the law. Clause (5) of Article 22 of the Constitution of India re- 
quires that the grounds of his detention should be made available to the detenuc as soon as may be, 
and that the eariiest opportunity of making a representation against the Order sl)ould also be afforded 
to him. In order that the detenue should have that opportunity, it is not sufficient that he has been 
physically delivered the means of knowledge with which to make his representation. In order that 
the detenue should be in a position effectively to make his representations against tire order, he should 
have knotvledge of the grounds of detention, which arc in the nature of the charge against him setting 
out the kinds of prejudicial acts which the authorities attribute to him. Communication, in this 
coiitext, must, tliercforc, mean imparting to the detenue sufficient knowledge of all ffie grounds bn 
which the order of detention Is based. 

Communication of the grounds of detention in English (to a person not conversant) with that 
language though it continues to be the official language of the State, is not enough compliance witli 
the requirements of the Constitution. 

Appeal by Special Leave from the Judgment and Order, dated the loth/ii th 
July, 1961, of the Bombay High Court (Nagpur Bench) in Criminal Application 
No. 19 of 1961. 

A. S. Bobde, B. A. Masodkar, M. L. Vaidya, M. M. Kinhhede and Ganbat Rai, 
Advocates, for Appellant. 


M. C. Setalvad, Attorney General for India and B. Sen, Senior Advocate (R H 
Dhehar, Advocate, with them) , for Respondents. ^ ’■ 

The Judgment of the Court was delivered by . . , • 

Stnha, C.J.-— Thvs appeal is directed against the judgment and order, dated nth 
July, 1961, of a Division Bench of die Bombay High Court (Nagpur Bench) dismiss- 
ing _the appellants application, under Article 226 of the Constitution, a-ead with 
section 491 of the Code of Criminal Procedure, wherein he had prayed for a 
habeas corpus against the State of Maharashtra and the District Magistrate of Nagpur 
directing them to produce the petitioner in Court and to set hil at libertf TWs 

application was heard by us on and 8th othTanuarv 1062 • a J 

Eobde for tire appellant and the learned AttoS-cSl^ 

rashlra, wo directed that the appellant be released fortlnvlth and ih,i' H Malta- 

for our judgment will follow later. We now 

order pisedon that day. our reasons for the 

It appears that an order of detention, under \ f . 

tive Detention Act (IV of 1950) hereinafter referred tn M Preven- 

District Magistrate of Nagpur onTotnm^^^^^^^ I'T “"^e by the 

these terms r mripin, igoi. The order of detention is in 


“No. CG/X-(2) of 1961 
Office of the District Magistrate 
Nagpur, Dt. 10th April, 1961. ’ 


Order of detention under section 3 (0 (a) (ID //,» d 

^ ^ t ; W («) of the Preventive Detention Act, 1950. 

Whereas I am satisfied that it IS nccesszry to prevent Shri rsr - , . 

from acting in a manner prejudicial to the maintenance of ^.w;^ Ktshonlal Agarwal of Nagj 

sary to detam him. “ public order and that therefore, it is nec 


*CrI. A. No. 189 of 1961, 
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, _ NoWj therefore, in exercise of tire powers conferred on me by Section, 3 (1) (a) (ii) of the Preven- 
tive Detration Act, 1950, 1, Dinkarrao Hanjantrao Deshmnkli, I.A.S.,'District Magistrate, Nagpur^ 
hereby direct that tire said Shri Harikisan Kishorilal Agauval be so detained. , , . , • , 

Oiven this 10th day of April, 1961 under my signature and seal. , , . , ■ 

Seal of the . SajD. H. Deshmukh; 

D. M., Nagpur . , ■ ^ District .Magistrate, Nagpur.?’ 

He also directed that the appellant should be detained in the District Prison, Thanaj 
and that for the purpose of the Bombay-' Conditions of Detention Order, 1951, be 
treated as a Class II Prisoner. The grounds of detention were served on' the .same 
day. The substance of the grounds is that since his' release from previous detention 
in October, i960, he had been instigatirig persons at Nagpur to defy. and disobey 
reasonable directions and lawful orders issued by competent authorities, from time 
to time, prohibiting and regulating processions and assbnblics.at Nagpur ; .^hat by 
use of highly provocative words, expressions and slogans in meetings and processions 
in Nagpur, in which he took a prominent part, he had instigated persons on several 
occasions at Nagpur to indulge in acts of violence and mischief and to create distur-; 
bance in the city of Nagpur ; and diat he had been acting, since October, i960, in a 
manner prejudicial to the maintenance of public order, in that city. And then follow 
‘ notable particulars ’ of his activities, running into five closely typed pages and 
contained in many paragraphs. In his petition to the High Court, the petitioner 
raised a number ofgrounds of attack against the legality of the order of his detention, 
and most of those grounds have been reiterated in tliis Court. ^ 'W^e do not think it 
necessary to go into all the points raised, oh behalf of the appellant, by the learned 
counsel. In our opinion, it is enough to say that we are satisfied that, in the circum- 
stances of this case, the provisions of Article 22 (5) of the Constitution have not been 
fully complied with, and that, therefore, the appellant had not tire full opportunity 
provided or contemplated by that Article of making his representation against the 
order of detention. ■’ _ • 

In this connection, it is necessary to state the following facts. - TJie appellant 
wrote a letter to the District Magistrate of Nagpur on 19th April, 1961, to the effect 
that he had been served with an order of detention, dated loth April, 1961, and 
that the order and the grounds of detention being 'in English, he was unable to 
understand them, and, therefore, asked for a Hindi version of the same so that he 
may be able to follow and understand the charges levelled against him and take 
necessary steps for his release from jail. He raised some other questions also in. that 
letter, but it is not necessary to refer to diem here. To that letter the District Magisr 
trate replied by his letter, dated 23rd April, 1961, the second paragraph.pf which, 
in the following terms, sets out his views of the matter : ■ ' • 

“The order of detention and the grounds of detention already ^communicated to you arc given 
in English which is the official language in this district. It is not possible to supply any translatiou of 
the same nor is it legally necessary under the Preventive Detention Act, 1950, The order and' the 
grounds of detention served on you were fully explained to' yoii by the Police Officer in the.presence 
of the D. S. P., Nagpur City.” " ; , 

The High Court, dealing with this contehtion on behalf of the detenue, came to 
the conclusion that under the Constitution English still continued to be the offici'ai 
language of the State of Maharashtra,- and that service of the order in English upon 
the aetenue was suffieient compliance. rvith the requirements of clause (5) of Article 
22 of the Constitution. It also held that the failure of the District Magistrate to 

nnly the grounds in Hindi did not have the effect of preventing him from making 
Vs representation to the authorities. Furthermore, the High Court pointed out 
fh t the District Magistrate had stated in his letter that the grounds were explained 
t the appellant in Hindi by the Police Officer at the time the order and the grounds 
™ served upon him. In the view of the High Court,' therefore, .the explana'tioh'br 
of the grounds by the Police Officer at the time he served thdsfe oii thd 
^^^*^^llant should be deemed to be enough to enable him to makehri.efiective fepreseSi- 

tation against- his detention. . • rJ s-.t 

Mr Bobde, for the appellant, has vehemently argued that the requirements of 
the (institution had not been-cqmplied with, in as much as clause f5),pf Article 22 of 

5 01—45 
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the Constitution required that the grounds on which the orfe of detention had 
been based had to be communicated to.the detained person. His argument further 
was that “communication” of the grounds was .not equivalent to serving the grounds 
in English upon a person who was not conversant with the English language, and 
that oral translation by the police officer, said to have been made to the detenue, was 
hot sufficient compliance witli the requirements of the constitutional^ provisions, 
which must be fully satisfied in order that the detenue may be in a position to make 
an effective representation against the order of detention. He also contended uiat 
we do not know in what terms the police officer translated the lengthy .docurnent or 
whether his translation was correct. 

' On behalf of the State of Maharashtra, the learned Attorney-General first 
attempted to show that the appellant knev/ English. In this connection he has 
referred to the affidavit of the District Magistrate, the exact words of which arc as. 
follows : , . 

i “He (the detenue) had also asked me to supply the grounds in Hindi to enable him to under- 
stand the same. I admit tliat I had replied to this letter and had declined to communicate the grounds 
in Hindi. I deny that this has been done with a viesv to keep the petitioner , in dark as to the 
grounds of his detention. The petitioner as per my information, is an educated man and can under- 
stand English. The question that the petitioner did not understand the grounds, therefore, docs not 
arise. I deny that the petitioner is entitled to receive the grounds in Hindi. The grounds were 
supplied to the petitioner in the Court language and also they ivcrc explained to him by,' the Police 
Inspector Shri W. B. Bobde who liad served them on tlic petitioner ” ' , 

That statement of the District Magistrate is apparently based on the following state- 
ment, in the affidavit of Shri W. B. Bobde, the Police Inspector ; 

" The order of detention as well as the grounds of detention were translated by me orally in 
Hindi and explained to Shri Harikisan Kishorilal Agarwal, in the presence of the Disirict Superin- 
tendent of Police, Nagpur City.” 

It has not been found by the High Court that the appellant knew enough English 
to understand the grounds of his detention. The High Court has only stated that 
“ he has studied upto 7th Hindi Standard, which is equivalent to 3rd English 
Standard. ” The High Court negatived the contention raised on bclialf of the 
appellant not on the ground that the appellant knew enough English, to understand 
the case against him, but on tlie ground, as already indicated, tliat tlic service upon 
him of tlie order and grounds of detention in English was enough commuriication 
to him to enable him to make his representation. We must, therefore, proceed on 
the assumption^ that the appellant did not know enough English to understand the 
grounds, contained in many paragraphs, as indicated above, in order to be able 
effectively to make his representation against the order of detention., - The learned 
Attorney-General has tried to answer this contention in several ways. He has first 
contended that when the Constitution speaks of communicating the grounds of 
detention to the detenue, it means communication in the official language, which 
continues to be English j secondly, tlie communication need not be in writing and the 
translation and explanation in Hindi offered by die Inspector of Police, ^vhilc serving 
the order of detention and the grounds, would be enough compliance with tlie 
requirements of the law and the Constitution ; and thirdly, that it was -iiot necessary 
in the circumstances of ffie case to supply the grounds in Hindi. In our opinion, this 
was not sufficient comphance m t us case ivith the requirements of the Constitution, 
as laid down in clause (5) of Artide 22. To a person, who is not conversant with 
the English language, service of the order and the grounds of detention in English, 

order should also bo afforded to hiur. In order ttauhe dSSTe'shZd C t£t 


opportunity, it is not sufficient that he has been nhvX.u T ,• ^ u 

.Cwledge wiA whieh to mate his 


be in a position effectively to make his order tliat the detenue should 

y ^ uis representation against the order, he should 


L (1951) S.G.J. 208 : (1951) 1 M.L.J. 389 : (I95I) S.C.R. 167. 
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have knowledge of the grounds of detention, which are in the nature of the charge 
against him setting out the kinds of prejudicial acts which the authorities attribute ■ 
to him. Communication in tlie context, must, therefore, mean imparting to, the 
detenue sufficient knowledge of all the grounds on which the order of detention is • 
based. In this case the grounds are several, and are based on niuherous speeches ■ 
said to have been made by the appellant himself on different occasions and different ' 
dates. Naturally, therefore, any oral translation or explanation given by the police , 
officer serving those on the detenue would not amount'to communicating the grounds ; : 
Communication, in this context, must mean bringing hbme to the detenue effective ‘ 
knowledge of the facts and circumstances on which the order of detention is based. 

We dp not agree with the High Court in its conclusion that in every case cbm* . 
munication of the grounds of detention in English, so long as it continues to be the' 
official language of the State, is enough compliance with the requirement's of the 
Constitution. If the detained person is conversant with the English language, he > 
will naturally be in a position to understand the gravamen of the charge against 
him and the facts and circumstances on which the order of detention is Jjased. , But 
to a person who is not so conversant with the English language, in order to' satisfy 
the requirements of the Constitution, the detenue must be given the grounds in a 
language which he can understand, and in a script which he can read,- if he is a literate- 
person. 

The Constitution has guaranteed freedom of movenient throughout the. territory! 
of India and has laid down detailed rules as to arrest and detention./ It habalso, by. 
way of limitations upon the freedom of personal liberty, recognised the right .of the. 
State to legislate for preventive detention, subject to certain safeguards in favour of . 
the detained person, as laid down in clauses (4) and (5) of Article 22. One of those! 
safeguards is that the detained person has the right to be communicated the grounds 
on which the order of detention has been made against him, in order that he may.be- 
able to make his representation against the order of detention. In pur opinion, in 
the circumstances of this case, it has not been shown, that .the appellant had the.' 
opportunity, which the law contemplates in his favour, of making an effective repre-’ 
sentation against his detention. On this ground alone we declare his detention illegal, 
and set asiae the Order of the High Court and the order of detention passed against 
him. .... 

■V.S. , Appeal allowed. ^ 

THE SUPREME COURT OF INDIA. : /q 

(GivilAppellate Jurisdiction.) q 

Present : — P. B. Gajendragadkar, A. K. Sarkar and K. N. WaNguoo, JJ. 

The Bagalkot Cement Co., Ltd. . . .. Appellant*.',, 

V, ■ .■■■., ■ ■ , ■ . , . . 

R. K. Pathan and others . Respondents, 

Industrial Ejnployment {Standing Orders) Act {XX of 1946) Schedule, clause 5-j-Scope— Conditions 0 /-^ 
Procedure in applying for leave and holidays-^Qiiantum and extent of leave and holidays— Fixing of— If within ’ 

thepowersof the Certifying Officer under the. Act. 

The object of the Industrial Employment (Standing Orders) Act, was to require the employers ' 
to make the conditions of employment precise and definite and the Act ultimately intended to pre- 
scribe those conditions in the form of Standing Orders so that what used to be governed by a 
contract heretobefore would now be governed by the statutory Standing Orders and it would not 
be reasonable to hold that conditions of employment to which the Preamble of the Act specifically 
refers would not include a provision for the quantum of leave and the quantum of holidays to 
which the employee would be entitled. _ Therefore, the word “ conditions ”, in clause 5 of the 
Schedule has to be reasonably construed in a broad and liberal sense. A provision ora stipulation, 
as to leave and holidays would necessarily , include a provision for the quantum of holidays and 
leave and this construction would be consistent with the ’ meaning of the word “ condition ” as 
employed in the Preamble to the Act. - . - 

— : — I 

22nd January,; 1962. 


♦Civil Appeal No. 577 of 1960. 
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The substantive provision for the granting of leave and holidays along with the conditions in- ' 
respect of them have to be made by the Standing Orders under clause 5 of the Schedule. 

The claim for leave and holidays can become the subject-matter of an industrial dispute and 
if such a dispute is referred for adjudication to an Industrial Tribunal, the Tribunal can fix the quan- 
tum of holidays and leave. What the Tribunal can do on such reference is now mtended to be 
achieved by the Standing Orders themselves in respect of Industrial Establishments to which the Act 
applies. The Certifying Officer as well as the appellate authority, arc, in substance mdustnal autho - 
rUfes and if they are given power to make provision for leave and holidays as they undoubtedly arc 
given power to provide for termination of employment and suspension or dismissal for misconduct, 
there is nothing inconsistent with the spirit of the Schedule or with the object of the Act. 

Appeal by Special Leave from the Judgment and Order, dated the 1 5th October 
1 959, ofthe Appellate Authority (Chief Labour Commissioner, Central, New Delhi) 
in Appeal under section 6 of the Industrial Employment (Standing Orders) Act, 1 946. 

B. Mrayatmwami, Advocate and S. JV. Atidlcj and Rameshwar Nalh, Advo- 
cates of Mjs. Rajinder Mamin & Co., for Appellant. 

M. K. Ramamnrlhi, Advocate {amicus curiae), for Respondent. 

The Jvtdgment of the Court was delivered by 

Gajendragadkar, J . — ^This appeal by Special Leave raises a short question about 
the scope and effect of clause 5 in the Schedule to the Industrial Emplo^oncnt (Stand- 
ing Orders) Act, 1946 (XX of 1946) (hereinafter called the Act). That question arises 
in tlxis way. The appellant Bagalkot Cement Co., Ltd. is a Limited Company 
registered vmder the Indian Companies Act, 1913 ; it carries on the business of 
manufacturing cement and for tlxat purpose, it owns a factory as well as a limestone 
quarry at Bagalkot in the State of Mysore. As required by section 3 of the Act, the 
appellant submitted draft Standing Orders on tlic 3rd March, 1958 to the. Certifying 
Officer and the Regional Labour Commissioner (Central), Madras, in order that 
they should be certified. Tlxe Certifying Officer considered tlxe draft submitted 
by the appellant, heard the appellant and its employees, tlic respondents and passed • 
an order of certification on tlie 1 6th June, 1959. While considering the draft for 
the purpose of certification, tlie Certifying Ofliccr, however, made certain amend- 
ments in, and additions to the said draft. Amongst tlxc additions made, clause 
(7) in paragraph 1 1 was one and it is with ffiis addition made by the Certifying Officer 
that we are concerned in the present appeal. 


Paragraph 1 1 of tlie draft Standing Orders submitted by the appellant dealt witli 
the question of leave. Paragraph 11 (i) of the draft provided that holidays witli 
pay wiU be allowed as provided for in the Factories Act, 1948, ana other holidays in 
accordance with law and contract. Clauses (2) to (6) dealt wiUi allied matters. 
In me Standing Orders as they were finally certified, clause (i) of paragraph 1 1 was 
slightly changed and it provided that holidays witli pay will be allowed as provided 
No grievance is made of this alteration. Clause ( 7) has been 
added to paragraph ii. It reads tlius : 


“ (7). The workmen shall be allowed during ihc course of a year 

1 , r festival holidays with pay for the celebration of important festivals fwhich will be fixed 

before the commencement of every calendar vc.ir in consnlKtinn ...ifi, t . w“i oc 

RepublicDay f 26th January) and the Independence Dav H •ith tvorkmcn) mcludmg the 

as may be declared and notified by the Government from fimo and/^any other paid holidays 
required to work on festivals and National Holidays shall bp e-ivpn i workmen that are 

holidays on day convenient to the company, a^d ^ equal number of compensatory 

or anf ofher'eat? ^1- will include all kinds of leave due to sickness 

ness and^ emergencies at the°discretion ^of U^e'^com^^ ^ except in the case of sick" 

the yeS. ---ing unavailed by the workers at the end of 

year as kfined in 'he^MrneTAct!'''^Thh ''inclS'^ftatuto^]^^^^ Put in 265 attendances in a 

culars of the leave requir^^by them°rhLl hand^wr^he sa^°*^”i' f 'vorkmcn after filling the parti- 
are working.” ‘he same to the head of the section in which ffiey 
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The appellant apjiarently contended .before the Certifying Officer that it .was.outside 
his jurisdiction to, deal with the topics covered by clause (7) which he wanted to add 
but its objection was overruled. . . . 

Against the order passed by the Certifying Officer certifying the Standing'Orders 
with the additions and amendments made by him, the.appellant preferred an appeal 
under section 6 of the Act to the appellate authority,' viz-, the Chief Laboiu: Coiiiihis- 
sioner (Central), New Delhi, on the 5th July, 1959. The appellate authority, In 
substance, agreed with the view taken by the Certifying Officer and retained the 
addition made by him by the insertion of clause ( 7) to .paragraph 1 1 . He, however, 
made slight modifications by directing that in clause {a) there will be seven festival 
holidays instead of ten festival holidays and in clause .{b) there will be ten days’ 
casual leave instead of fifteen days. Clause {d) was amended by the appdlate 
authority by substituting a new clause in its place. The substituted clause reads 
thus : - 

“ Casual leave will not be allowed to be accumulated. Unavailed casual leave shall lapse at 
the close of the calendar year." 

Then in regard to clause (e) , the appellate authority held that the said clause amoun- 
ted to a repetition of statutory provision. Therefore, the said clause was amended 
to read thus : 

■“ Annual leave with wages will be allowed as per provisions of the Mines Act.” 

The appellate authority made certain other amendment's in the Standing Orders 
as they were certified by the Certifying Officer arid ultimately, the Standing Orders 
were certified with the modifications and alterations suggested by the order of the 
appellate authority. The order of the appellate authority was passed on 15th 
October, 1959. 

Against this order, the appellant applied for Special Leave to .this Court and 
Special Leave was granted to it on the ist February,' i960. It is with the Special Leave 
thus granted that the appellant has come.to this Court and onits behalf Mr.Narayana- 
swami has urged that the additionmade by clause (7) in paragraph 1 1 of the Standing 
Orders is outside the jurisdiction of the certifying authority. He contends that 
the jurisdiction conferred on the certifying authority by clause (5) in the Schedule 
does not empower the certifying authority to deal with the substantive question of 
the extent and quantum of leave and holidays. It only requires the Stanaing 
Orders to provide for conditions subject to which leave and holidays cetn be granted 
and the procedure in respect thereof and the authority which may grant such leave 
and holidays. The quantum of leave and holidays -which should be granted to the 
workmen is outside the purview of the Schedule and as such, cannot be included in 
the Standing Orders. That is how the narrow question which arises for our decision 
in the present appeal is to determine the scope and effect of clause (5) in the Schedule. 

Before dealing with this question, it would be convenient to consider broadly 
the scheme of the Act. The Act was passed in 1 946 because the Legislature thought 
that it was “ expedient to require employers in industrial establishments to define 
with sufficient precision the conditions of employment under them and to make the 
said conditions known to workmen employed by them.” Prior to the passing of the 
Act, conditions of employment obtaining in several industrial establishments were 
governed by contracts between the employer and their employees. Sometimes the 
said conditions were reduced to writing and in many cases they were not reduced to 
writing but were governed .by oral agreements. Inevitably in many cases, the condi- 
tions of service were not well defined and there was ambiguity or doubt in regard to 
their nature and scope. That is why the Legislature took the view that in regard to 
industrial establishments to which the Act applied, the conditions’ of employment 
subject to which industrial labour was employed, should be well defined and should 
be precisely known to both the parties. "With that object, the Act has madexelevant 
provisions for making Standing Orders which, after they are certified, constitute the 
statutory terms of employment between the industrial establishments in question and 
their employees, That is the principal object of tfie Act, 
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^ , trhe Act applies to every industrial establishment wherein one hundred or niorc 
workmen are employed or were employed on any day of die preceding tw'elvc months. 
It can be extended even to establishments whose complement of labour is less than 
one hundred and' it does not apply to any industry to which Chapter Vll of the 
: Bombay Industrial Relations Act, 1946, applies or. to any industrial establishment, to 

• which the provisions of the Madhya Pradesh Industrial Workmen (Standing Orders) 

. Act, 1959, apply.' • In other words, normally, .Standing Orders have to be drafted 
■ by the employer and their certification obtained under tlic Act wherever the employer 
■employs more than one hundred industrial workmen : section i (3). The certifying 
. authority under the Act means a Labour Commissioner or a -Regional Labour Com- 
missioner and includes any officer appointed- by the appropriate Government by 

; notification in the Official Gazette to perform all or any of the functions of a Certify- 
: ing Officer under the Act ; section 2. (c). The Act provides for an appeal against 
the order passed by the Certifying Officer and the “ appellate authority ” means an 
-Industrial Court, wherever it exists or in its absence an authority appointed by the 
appropriate Government by notification in the Official Gazette to exercise in such 
arpa as may be specified in the notification the functions of an appellate authority 
.under the Act '-. section 2 (a). “ Standing Orders ” arc defined to mean rules relating 
to matters set out in the Schedule : section (g). Thus, the matters which have to 
be covered by the Standing Orders and in respect of which the employer has to make 
a draft for submission to the Certifying Officer are matters specified in the Schedule. 
Sdetion 3 Requires the submission of tire draft of Standing Orders within six months 
bn which' the Act becomes applicable to an industrial establishment, 
P'^ber section 4, die Standing Orders become certifiable if provisions arc made there- 
; m for! ev.ery matter set out in the Schedule and they arc found to be otherwise in 
conformity with the provisions of the Act. After the amendment of this section'made 
99 ^ 958 s 9“9 Legislature has imposed upon the Certifying Officer and the appellate 
authority the duty to adjudicate upon the fairness or reasonableness of the provisions 
Standing Orders. Prior to the amendment, it was not open to the said autho- 
,nte to. examirie the fairness of the Standing Orders submitted by the employer. 

1 he result of section 4 therefore, is that tlie Standing Orders have to’ provide for all 
.die topics speeffied in the Schedule and dicy have to be in conformity with die Act. 

• Their reasonableness can be examined by die appropriate authorities and suitable 

accordance ivith their decision. Section 5 
Sfvfn/tL followed by the Certifying Officer before 

tb bodi tfip na Oiders. The procedure is intended to give an opportunity 

ahSeS and the final order is passed. Section 6 provides for 

W SexnhSiSn^ ^ down that the Standing Orders shall come into operation 

'as 'reauired^v Jeti'n date on which authenticated copies thereof arc font 

(3), or where an appeal is^ preferred, bn- the 

,StandingOrd( 
posted by the 

• / ' X / 

pf, the- workmen on special boards. Section s 

tion ofStanding.Order. It provides that ^ andmodifica- 

■after they , are: certified, shall not be liable to moffil^r Standing Orders, 
months from, the date on which they came into nnn ^ the expiry of six 
both the employer or the workman to annivfr. ^ ?‘^^tion 10 (2):empowcrs 

Orders; It would thus be clear that after thev modification in the said Standing 
to remain in force for six mohtlis unless ^ certified, the Standing Orders have 

by.consent. After six moXsTre over ’ ^ meanwhUe 

ing^Orders can- be made either by the u in the Stand- 

would be considered after following tL prieSre employees and the problem 

the origin^. Standing Orders. r 

Gburt oh the Certifying Officer and the aoneJW powers of a Givil 

the admission of oral evidence which has tS section 12 prolubits 

contradicting Standing Orders as finally certified nSfe«"!:Ty'S^ 
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tion 13 provides for, penalties aiid'the procedure to enforce them. Section i3*A 
deals with the problem of interpretation of the Standing Orders and section 13-B pro 
vides for exemption of industrial establishments therein specified. Section 14 confer- 
on the appropriate Government power to exempt, conditionally or unconditionallys 
any industrial establishment, and section 15 confers on the appropriate Government 
the power to make Rules to carry out the purposes of the Act, and, in particular, to 
provide for the matters covered by clauses (a) to (e) of sub-clause (2). Section 15 
(3) contains the salutary provision that every rule made by the Central Govefnmeni 
.imder section 1 5 has to be placed before the House in the manner prescribed by it. 
The Schedule to the Act contains i i clauses. Clauses i to id deal wth the several 
topics in respect of which Standing Orders have to make a provision and clause 1 1 
refers to any other matter which may be prescribed. This last clause shows that 
an addition may be made by the appropriate Government if it is thought necessary 
to do so. That, in brief, is the scheme of the Act. 

Mr. Narayanaswami contends that having regard to the nature and scope of the 
several clauses in the Schedule, it would be appropriate to construe clause 5 as not 
including a provision for the quantum and extent of leave and holidays. His argu- 
ment is that clause 5 is really intended to provide merely for the conditions and the 
procedure to be adoptea in applying for leave and holidays. Clause 5 reads thus : 

“Conditions of, procedure in applying for,and the authority which may grant, leave and holidays. ” 

How many holidays the employee will have and how much leave, either casual or on 
medical grounds, he would be entided to get, are matters outside the scope of the 
Schedule ; they would be governed by the relevant provisions of any other law or by 
contract between the parties; they cannot be the subject matter of Standing Orders. 
The Standing Orders would provide for the conditions subject to which leave and 
holidays can be applied for, the procedure in applying for the same and for the autho- 
rity which may grant the same. That being so, the Certifying Officer and the appel- 
late authority exceeded their jurisdiction in making substantive, provisions in that 
behalf by para^^aph 1 1 (7). That is the case for the appellant as presented by Mr, 
Narayanaswami. 

In support of this contention, reliance has been placed on clause 3 in the Sche- 
dule which refers to shift working. It is urged that since the clause refers to shift 
working, the substantive provision in respect of shift working as well as the conditions 
subject to which it should be allowed would legitimately fall within its purview. If 
the Legislature had intended that the substantive provision as to leave and holidays 
should be the subject-matter of Standing Orders, it may well have referred to leave 
and holidays only in clause 5 without any further addition. The additional words 
introduced in clause 5 are words of limitation and they show that the substantive 
provision as to leave and holidays is outside the purview of that clause. It may be 
conceded that there is some force in this contention. 

There are, however, other considerations which have to be borne in mind in 
construing clause 5. The object of the Act, as we have already seen, was to require 
the employers to make the conditions of emplojunent precise and definite and the 
Act ultimately intended to prescribe these conditions in the form of Standing Orders 
so that what used to be governed by a contract heretobefore would now be governed 
by the statutory StandingOrders and it would not be, reasonable to hold that conditions 
of employment to which the Preamble of the Act specifically refers would not include 
a provision for the quantum of leave and the quantum of holidays to which the 
employee would be entitled. Therefore, the word “ conditions ” in clause 5 of the 
Schedule has to be reasonably construed in a broad and liberal sense. The dictionary 
meaning of the word “ condition ” is a provision or a stipulation. Now a provision 
or a stipulation as to leave and holidays would necessarily include a Provision for the 
quantum of holidays and leave and this construction would be consistent with the 
meaning of the word “ condition ” as employed in the Preamble to the Act. Mr. 
Ramamurthi who appeared amicus curiae for the respondents at our request contended 
hat to adopt the narrow construction of the word “conditions” in clause 5 would 
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Besides, the first tiirce clauses dealing with the conditions, tlic procedure and 
the authority would apply both to leave and holidays and it is not easy to appreciate 
what conditions could be prescribed by the Standing Orders for the purpose of holi- 
days, No doubt Mr: Narayanaswami suggested that the conditions in the context 
of holidays may mean conditions as to holidays with pay, or without pay or with 
half pay and that is what is contemplated by the first clause in relation to holidays 
Theoretically, it may be conceivable that the word “ condiUons ” may have that 
meamng m respect of holidays ; but it seems to us that it would serve no useful 
purpose merely to provide for such conditions and to prescribe the procedure to be 
adopted m applying for leave and holidays unless the quantum of leave and the 
quantum of hohdap arc also intended to be prescribed by the Standing Orders. 

SovisSn "" self-sufficient and rLonable 

1 J Standing Orders will provide for the leave to which tlic cmoloyccs 

the authorities below haw artn *1 /i ^ it cannot be said that 

Schedule when they held tlm ttnrcasonablc construction of clause 5 in the 

inrespect of leave and holid'vv« entitled to make tlic additional provisions 

7 in paragrXro?a:l\t SrlS^ 


framed by the Central Government 11/1046 O ^ x Standing Orders, 

vides that holidays with nav will Lr. oii^^^j Clause 9 of tlic Model Orders pro- 
Factories Act, 1048 andSeT Prodded for in Chapter VI of the 

and usage. In fact, it is sienifinm accordance witli law, contract, custom 

appellant has also provided tint draft submitted 

vided for in tlic Factories Act and o f w-itli pay ivill be alloivcd as pro- 

tract. If this provision is Icgitimatrlv accordance with law and con- 

under clause 5 of the Schedule it is Standing Orders and that too 


provision cannot be made under die cn’i i ^ ‘o understand why a me.. 
holidays to which the employees wonld 7^ clause by clearly stating the number of 
graph 1 1 (7) purports to do ^^d that is precisely ^ 


graph II (7) purports to do.^^ "oi"ct be entitled and that is precisely what para- 
Tiic I 

lays down that a workman matfbe^^.^'''!**^^ Ordci-s provides for casual leave. It 
piiy not exceeding 10 days in the ao-f-rVli leave of absence with or wthout 

th?tL^ in respect of the CT-fnt Jf d P‘'^^cndar year. Then it lays down 

Sovid Of casual leave tfwh ■ It "'o^ld be noticed 

cohm J ^'^^^^dule is r/ad in dL P'^^I'^^tly troc that if 

Doint nr’ to of the Model Stand* ^nsc for which Mr. Narayanaswamy 

of an V a the existence of clause would be invalid and from that 

in the brn^!^”^^^‘^^^^'^tT>rcting clause t; of d Standing Orders cannot be 

sense for which Mr But if clause 5 is construed 

r\rl<rxl Ca 1. _* ‘a 1 flinf 


daS 'whic r But if dausc 5 is construed 
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narrow. Take for instance, clause -8 which deals with the termination of employ- 
ment or, clause 9 which deals with the suspension or dismissal for misconduct, and 
acts or omissions which constitute misconduct. These are matters of general im- 
portance and it is conceded that all relevant and material provisions in respect of 
these matters have to be included, in the Standing Orders. Therefore, it would 
not be inconsistent with the scheme of the Schedule if we were to hold that the subs- 
tantive provision for the granting of leave and holidays along" with the conditions 
in respect of them have to be made by the Standing Orders under clause 5 of the 
Schedule. 

It would be recalled that section 10 of the Act provides for the duration of the 
Standing Orders and if any Standing Orders are found by experience to be unrea- 
sonable or, inconvenient either by the employer or the employees, an application 
can be made for the modification of the said Standing Orders after the expiration 
of six months from the date. on which they came into operation. Therefore, there 
would be no hardship in. requiring the Standing Orders to include a provision as to 
leave and holidays. The provisions made in that behalf can be modified after follow- 
ing the procedure prescribed by section 10. It is not disputed that the claim for 
leave and holidays can. become the subject matter of an industrial dispute and if 
such a dispute is referred for adjudication to an Industrial Tribunal, the Tribunal 
can fix the quantum of holidays and leave. What the Tribunal can do on such 
reference is now intended to be achieved by the Standing Orders themselves in 
respect of Industrial establishments to which the Act applies. We have noticed 
that the Certifying Officer as well as tlie appellate authority are, in substance, 
industrial authorities and if tliey are given power to make provision for leave and 
holidays as they undoubtedly are given power to provide for termination of employ- 
ment and suspension or dismissal for misconduct, there is nothing inconsistent 
with the spirit of the Schedule or witlt the object of the Act. Therefore, we are not 
satisfied that the authorities below were in error in holding that it was competent 
to them to make the additional provision in the Standing Orders as prescribed 
by para. 11 (7), 

In the result, the appeal fails and is dismissed. No order as to costs. 

V.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P.B. Gajendragadkar, A.K. Sarjkar and K.N. Wanghoo, JJ. 
Employers in relation to .the Bhowra Colliery . . Appellants* 

V. 

The Eastern Coal Company Workmen represented by the 

Collieries ’ Union. • • Respondents, 

Coal Mines Provident Fund and Bonus Schemes Act [XLVI of 1948) — Bonus Scheme under — Para, 3 {b ) — 
employed to look.after and maintain gardens in bungalows of the Management occupied by officers— Domestic 
and personal work — Pfot entitled to bonus under the Scheme, 

Domestic means as of the home. The mails who were working in the bungalow occupied by 
the officers, were working in the homes of the officers. They were, therefore, on domestic work. The 
work they were doing would not cease to be domestic^ work because the bungalows belonged not to 
the officers but to the management. Whether a work is domestic or not would depend on its nature. 
The nature of that work would not change because the mail was working not under, the orders of the" 
officer occupying the bungalow but -under the management, nor because the bungalow did not 
belong to the officer but to ,the Management. Nor for the same reason does the fact that the 
mdlis were employed by the Management and not by the Officers make any difference. 

Paragraph 3 of the Bonus Scheme contemplated mails who were employees of the colliery owner 
and were yet bn domestic work. . 


*Givil Appeal No, 96 of 1961 . 
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These ma/iV .were on personal work. . The worf ThK^ahr 

work for an individual as distinguished from work for the Coal inuie, as an > _v, 

were undoubtedly, working for the officers as individua^. Tliercfore they were on p > 

The ma/w are not. entitled to bonus, under die scheme. , 

Appeal by Special Leave from 'the Award, dated the 7th December, 1959) 
the Central Government Industrial Tribunal, Dhanbad, in Reference No. 42 o 

S.C. Banerjee and P.K. Chatterjee, Advocates, for Appellants. 

Jmiardan , Sharma, Advocate, for Respondents. 

The Jud^ent of the Court was delivered by , 

Sarkar, J. — ^The appellants, the Bhowra Kankanee Coal Co., Ltd., own the 
Bhowra and other collieries. On the Bhowra Colliery there are a number of resi- 
dential bungalows belonging to the appellants occupied by their officers employed 
in the colliery. The appellants employ certain malis for working’ as such in These 
bungalows and their duty is to look after and maintain the gardens there. A dispute 
arose ' between the appellants and their workmen as to whether tlicse malis, who 
w'ere fourteen in number, were entitled to bonus. By an order made on 23rd June, 
1959, under tlie Industrial Disputes Act, 1947, the Government of India referred this 
dispute along with another w’ith which we arc not concerned in this case, for adjudi- 
cation to the Industrial Tribunal, Dhanbad. The points referred concerning the 
disjDute above mentioned were in tliese terms : 

. “(1) Whether the withdrawal of the benefit of bonus provided in the Coal Mines Bonus Scheme 

by the Management of the Bhowra Colliery from the follotving garden mazdoorslmoUs is justified. If 
not, to what relief are they entitled and from what date ? 

(2j Whether tlie , garden mazdoorsimalis referred to above arc employed on domestic and 
personal work within the meaning of paragraph 3(b) of the Coal Mines Bonus Scheme, 1948, and if 
not, to what relief are they entitled and from what date ? ” 

The points so referred were decided by the Tribunal against the appellants by an 
award made on 7th December, 1959 and the present appeal is against that award. 

Till ist Januaiy* 1955, the Bhowra and certain other collieries managed as a 
group, were owned by the Eastern Coal Company Ltd., and on that date these 
collieries were sold to tlie appellants. At tlie time when this sale was being arranged, 
the workmen in these collieries raised a dispute that their sendees should be treated 
, as continuous in spite of the transfer of the collieries from one owner to another by 
the sale and that the conditions of their service and the facilities which they -were 
enjoying under the previous owners should be guaranteed and continued by the 
succeeding owners, that is the appellants, after the latter took over the collieries. 
At the instance of the Conciliation Officer appointed under the Act this dispute 
was settled by an agreement made on 14th January, 1955 to which the Conciliadon 
Officer, the workmen, the previous owners and the appellants were parties. Para- 
graph 3 of this agreement provided as follows : 

» Agreed tliat the 'ekisting service conditions and the facilities will be continued, excepting 

A . f Provident Fund and Bonus Schemes 

Act had been passed by section 5 of which the Central Government was empowered 

to frame a bonus scheme for the payment of bonus to the pmn1r.xr»..o 1 • 

The Central Government Had fn^teTa Bonus 

and smcc then the previous owners had been paying the m«Us mployed for 4c 
bungalow gardens belonging to the Bhowra Colliery, bonus in terms of- it 
.95. they once stopped the bonus but .hat caused aTindustriaiS™ e and thjy 
thereupon restored the bonus. Upto the acquisition of tb^ -Rbc ^ ^ n- 
the appellants the position 4 „s was" that these^Sdler 
1948 excepting for a short period during which it had fippr, j ® uunui. since 

Ited. Artef they became" the owne„ If tBtowrf & L.I X K 

ever stopped the payment of bonus to these Thk Sd .’'r' 

pute wluch had led to tips appeal. ' " industrial dis- 
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Paragraph 3 of the Bonus' Scheme framed under the Act, so far as relavant for 
this case, is in these terms : ' 

Paragraph 3. Except as hereinafter provided every employce'in a coal mine to which this Scheme 
applies shall be eligible to qualify for a bonus. ' ' 

Exceptions An employee in a coal mine shall not be entitled to a bonus under the Scheme' for 
■ the period during which — 

(°) 

{b) he is employed as a mali, sweeper or domestic servant on domestic and personal work ; 


(c) 

One of the questions raised in this appeal is whether tlie bungalotv maNs were entitled 
to, bonus under this paragraph. The appellants contended before the Tribunal 
that mah's as a class were excepted from the benefit of the Bonus Scheme by the 
•provision , in Exception (b) in this paragraph. They further contended in the al- 
ternative that these malts were excepted in any event because they ^vere malts 
employed on domestic and personal work within the meaning of the exception. 
The Tribunal rejected tliese contentions of the appellants and held (a) that these 
malts were entitled to bonus under paragraph 3 of the agreement of 14th January, 
1955 and (b) that they ^vere not employed on domestic and personal work and were 
therefore hot ^vithih the exception. For these reasons the Tribunal held that the 
withdrawal of the bonus by the appellants was not justified. 

It is not clear on what ground the Tribunal held that the malts were entitled 
• to bonus under paragraph 3 of the agreement of 14th January, 1955. It may be 
.that the Tribunal thought that the Bonus Scheme framed by the Central Government 
formed a condition of service of the malis or a facility to which they were entitled 
and'Which the appellants undertook by the agreement of 14th January, 1955 to 
continue. If this was the point of view, then of course the further question still 
.remains whether the malis were on domestic hnd personal work for if they were, 
then they would not be entitled to the bonus as a facility or a condition of tlieir 
service under the Scheme. 


A 


It was however contended on behalf of the respondent workmen in this Court 
^tliat the right to bonus was a condition of the service of the malis and a facility to 
which they were entitled independently of the Bonus Scheme and that this is what 
the Tribunal had held. The record however is not very clear on this question. The 
appellants dispute the contention of the workmen and further say that in any event 
the Tribunal had no jurisdiction to decide that question for the question referred 
to it was the right of the malis to bonus under the Bonus Scheme. 


We think that the appellants’ contention is well founded. What, had been 
referred was the question “ Whether the withdrasval of the benefit of bonus provided 

in the Coal Mines Bonus Scheme is justified.” On the language of the order 

of reference it seems to us that the dispute referred svas as to the right as provided 
in the Bonus Scheme and not as to any other right. This also was the workmen’s 
case before the Tribunal as appears from its written statement filed there. In the 
statement of case filed in this appeal also, the respondent took the same position. 
We therefore think that if the Tribunal had held that the malis were entitled to the 
bonus under the agreement of 14th January, 1955 independently of the Bonus 
Scheme it had exceeded its jurisdiction and its award cannot be upheld. 

The question still remains as to whether on a proper construction of paragraph 
3 of the Bonus Scheme these malis had any right to bonus. That was undubitably 
the question referred to the Tribunal. The words requiring construction arc “ on 
domestic and personal work.” The Tribunal held that malis working in bungalows 
belonging to the appellants were not working for the home or household of private 
pereons or individuals and were therefore not on domestic work. It also held that 
as the malis work under the direction and control of the appellants and were liable 
to be transferred from one bungalow to anotlier or to some other work they were not 
on personal work. We are unable to accept this construction of paragraph 3 of the 
Bonus Scheme, Domestic means as of the home. We feel no doubt that the malis 
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who were working in the bungalows occupied by the officers, were S 

homes of the officers. They were, therefore, on domestic work. The work tn y 
doing would not cease to be domestic work because the bungalows belonged n 
tire officers but to the appellants. Whether a work is domestic or no 
would depend on its nature. , Suppose an officer has employed his own jne t or 
working in the bungalow garden, that maH would surely be on domestic wor . 
This is not .disputed. The nature of that work would not change because the rnalt 
was working not under the orders of the officer occupying the bungalow but uncmr 
the appellants, nor because the bungalow did not belong to the officer but to the 
appellants. Nor for the same reason does the fact that the malis were employed by 
;the appellants and riot by the officers make any difference. The fact tk^t riiflhr 
might be transferred to other jobs ana cease to be malts altogether is also irrelevant 
Oil such transfer they might become entitled to bonus. The exception in paragraph 
3 deprives them of the .bonus only for the time they are mails on aomestic and 
personal work. 


Paragraph 3 of the Bonus Scheme contemplated malis who were employees 
of the colliery owners and were yet on domestic work. The Tribunal thought that 
paragraph 3 only contemplated cases o{ mails appointed by the officers who were 
paid some allowance by the colliery owners for keeping malis in the gardens of the 
bungalows occupied by them. It may be that mails so engaged would be the enap- 
Joyees of the colliery owners, as the term employee is defined in the Act under which 
the Bonus Scheme was framed, but we sec no reason to restrict malison domestic 
^ work referred to in paragraph 3 to such malis only. As we have said earlier, whe- 
ther a malis is on domestic work or not would depend on the nature of the work. 
As the work which the malis with whom we are concerned did, was domestic work, 
these malis must be deemed to be within the exception mentioned in paragraph 3. 
They would not cease to be malis on domestic work because they had been working 
in tlie bungalows belonging to the appellants or were under their control and orders. 


We further feel no difficulty in holding that these malis were on personal work. 
The word ‘ personal ’ is obviously used in the sense of work for an individual as 
distinguished from work for the Coal mine, as an institution. These mails were 
undoubtedly working for the officers as individuals. Therefore they tvere on personal 
work 


For these reasons in our view the malis in the present case were not entitled to 
any bonus under the Bonus Scheme. As in our opinion the order of reference docs 
not raise any questiori as to whether the mails were entitled to bonus apart from 
the Bonus Scheme, it is unnecessary for us to express any opinion on that questiori 
and' we do not do so. 


The result is that this appeal is allowed and we set aside tlie award of the Tri- 
bunal in so far as it is concerned with the two points of dispute earlier set out which 
had been referred to it. We do not think it a fit case to make any order for costs, 

" Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 


Present *t— J.L. Kapur and Raghubar Dayal, JJ. 

Kanbi Karsan Jadav _ ^ ’ Appellant* 


'• V. 


respondent. 


The State of Gujarat 

Criminal Trial— Evidence of the approver— Corroboration-Extent of. 

What the law requires in the case of an accomplice evidence h .i l , , , 
bpratiori of the material parts of the story connecting the accused wit^tB J should be such con 

nable minds that the approver can be regarded as a tnithful '”1^ satisfy reas 

not be direct evidence of the commission of the offence by^e acemS'^*^ corroboration ne 

— y c accused, yt it is merely circumstant 
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evidence of his connection with the crime it will be sufficient and the nature, of the corroboration will 
depend on and vary with the circumstances of each case. 

Besides the evidence of the approver three important facts which connected the accused with 
the commission of the offence were t; — ^His pointing out the dead body, his pointing out the silver 
buttons of the_ deceased which were stained with human blood- and the presence of his hairs on a panic 
(scarf) on which there were the hairs of the deceased also. This would be sufficient evidence in the ‘ 
circumstances of the present case to connect the accused with the commission of the offence. 

Appeal by Special Leave from the judgment and Order dated the 1.4th April,. 
I 959 > of the former Bombay High Court (Rajkot Bench) at Rajkot in Criminal 
Appeal No. 84 of 1958. 

Nur-ud-din Ahmed and K.L. Halhi, Advocates, for Appellant. 

IT. R. Khanna and R. H. Dhebar, Advocates, for Respondent'. . ' 

Th e Judgment of the Court was delivered by 

Kapur, J . — The appellant and two others were convictea by the Additional 
Sessions Judge, Gohilwad, under sections 302 and 201 of the Indian Penal Code 
for the murder of Kanji and they were sentenced to imprisonment for life under 
the former section and to seven years’ rigorous imprisonment under the latter. 
The sentences were eoncurrent. On appeal the High Court set aside the conviction 
of Nanji Ravji but upheld the convictions and sentences of the appellant and Karam- ; 
shi Bhavan. The appellant has come in appeal to this Court by Special Leave.' 

The deceased Kanji was rather an unsavoury character in village Chiroda 
and it is alleged that he had illicit connection with Shirmati Shantu the sister of 
Karamshi and also used to follow about Smt. Baghu the sister of the, appellant fora 
similar object. It is stated that five days before the occurrence the appellant Karsan, 
Karamshi, Nanji and Gumansinh approver met and decided to murder the, 
appellant. With that object in view Gumansinh approver was to decoy the deceased 
to the Vadi of the appellant and there the murder was to be committed. At about 
sunset on 19th March, 1958, the deceased was .decoyed to the place as previously 
arranged and there he was murdered by the appellant who gave him a few blows 
with a sharp cutting instrument called Dharia. According to the statement of the 
approver the dead body was wrapped in the scarf of the deceased and was carried by 
the appellant from the place of the murder to the dry bed of the river and there it 
was buried in a pit. Nothing was heard of tire murder or of tire deceased till on 
26th March, 1958, a brother of the deceased made a report to the police about his 
disappearance and that he suspected the three uncles of the appellant. Subse- 
quently the appellant and the other accused persons were taken into custody by 
tfie Police. One of them while in the custody of the police, was allowed to go to. 
the village and he asked the help of Shamji and Manilal, P.Ws. He also made a 
confession to them and they reported the matter to the Police. On 31st March, 
1958, Gumansinh and Karamshi made confessions which were recorded by a Magis- 
trate. Between 26th March, and 31st March, recoveries of various articles were 
made. At the instance of the appellant, it is stated,, the dead body and then the 
head of the deceased was recovered from a distant well. At the instance of Nanji 
on 28th March, 1958 a scarf was discovered in the pit in which the dead body was, 
according to the approver, buried. On the scarf, there were some hairs which on 
analysis by the Chemical Examiner were found to be similar to the hairs of the ap- 
pellant and of the deceased. A day previous, i.e., 27th March, 1958, at the instance 
of the appellant silver buttons which were stained with human blood were discovered 
from the field of the appellant. A small stick like a baton belonging to the deceased 
was also found at his instance. 

The High Court rejected the confession of Karamshi on the ground that it 
was not voluntary. It acquitted Nanji on the ground that there were no corrobora- 
tion in regard to him of the approver’s statement, the place where the dead body was 
buried was not discovered at his instance, his production of stick and a shirt and 
trousers from his house was of no consequence, and the oral evidence was contrary 
to the medical evidence and Karamshi’s confessional statement could not be used 
against Nanji. 


THE SUPREME COURT jOUKNAE. 




In regard to the appellant the High:Court accepted the testimony of t le ap- 
prover as being a reliable piece of evidence. It attached no importance to ic 
recovery of the cutting instrument,' dharia, nor to the discovery of the stick 
at, his instance. But the High. Court did rely upon the discovery of the dead . 
of the deceased, i.e., tlie trunk and the head, at the instance of the appellant and oi 
the blood-stained buttons also at his instance and. . attached importance to the., 
scarf recovered from the pit where the dead body was alleged to have been first 
buried and which had hairs both of the appellant as well as of the deceased. . 


I It was argued for the appellant that the evidence of the approver, even though 
it had been accepted as true, was not corroborated in material particulars con- 
necting tlie appellant with the offence. On the other hand.it was contradieted. 
The approver had stated that the dead body was buried in a pit in the dry bed of the 
river but when that pit was dug up the dead body was not' found there and only a 
piece of ulna bone and a , heel of a human foot were found and all these recoveries 
had been made earlier, and so could not be called corroborative in material parti- 
culars,, It was further submitted tliat there was no evidenee to show as to %vhen 
and how the body of the deceased was removed from the pit, dismembered and 
thrown into the well. The recovery of the scarf, it was pointed out, was an inno- 
cuous , circumstance because on tlie evidence produced it had not been shqivn to 
belong to the appellant but to his father and the evidence of the Chemical Exarhincr 
was not sufficient to prove tlrat the hairs on the scarf were of the appellant or of the 
deceased because the Chemical Examiner w’as certainly no expert on tliis matter 
ana his evidence was not admissible under section 45 of the Evidence Act, and at 
the most, according to the Chemical Examiner’s Report the hairs resembled those 
of jthe appellant. And secondly according to the approver the dead body of the 
deceased was wrapped in his own pania (scarf). It was further submitted tlxat the 
statement in : regard to the recovery of the trunk and tlie head will only show that 
the appellant knew where the trunk and the head were, wliich at the most would 
lead. tb ah' inference of an offence under scction-soi and not of section 302. 


‘ What the law requires in the case of an accomplice’s evidence is that there 
should be such corroboration of the material parts of the story connecting the ac- 
cused with the crime as will satisfy reasonable minds that the approver can be rc^ 
garded as a truthful wdtness. The corroboration need not be direct evidence of 
the commission of the offence by tire accused. If it is merely circumstantial evidence 
of his connection with the crime it will be sufficient and the nature of the corrobora- 
tion .will depend on and vary witli the circumstances of each case. Vemireddy 
Satyanarayan Reddy v. State of Hyderabad^. ’ , 


The^confosional statement made by Ure approver on gist March, 10^8 gave 
the following facts connecting the appellant witli the murden (i) The aDnellaht 
gave z- dharia blow to the deceased The dW had already been discovered and 
It, has been disregarded from the evidence by the High Court as being of no imnort- 
ance, The.„«,thmg by Ae appraver wal Aat Aa deceas® ft boA?wa 

tied ,n ap™i0.(sca,f) Ik did not state that Ae scarf in tvhicit it was bound be- 
longed to the appdlant. The next fact stated bv him wa<; dm 
Ae body of thedeceased and Aon it was buried 

appellant had told him that Ae head of Ae deecased had bSr hmwn into 
None of, these recoveries m the circumstances of this case arc corroborative of the 
statement of the approver to the extent of connecting theanDelKniwItlm^rn' ^ 
committed. On Ae oAer hand, they are somewha.^SSy 
because the /iflnw (scarf) which was found in the nit has nnw f , ^ stammepk 

to the appellant. The dead body was not found n the 

been discovered and the trunk had also been taken out rff 4 ^ had already 
cumstahees it^was submitted that the approver's 2 

been corroborated in material particulars. cannot be-said to have 
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. But there are other circumstances which have to be’ considered even if . the 
evidence of the approver is held not to be very helpful to the prosecution. Firstly, 
there is the pointing out of the dead body by the appellant from the well ; secondly, 
the discovery, of the blood-stained (stained with human blood) buttons at the ins- 
tance of. the appellant ; thirdly the scarf which has been held to belong to the 
appellant and .which was found from- the pit pointed out by the co-accused Nanji 
and fourthly by the presence of the hairs of the appellant and of the deceased on 
that scarf. . , . , ; 

^ , The mere fact that the dead body was pointed out by the appellant, or was 
discovered as a result of a statement made by him would riot necessarily , lead to 
the conclusion of the offence of murder. But there are other circumstances. ^yhich 
have to be considered. The discovery of the buttons with bloodstains at the instance 
of the appellant is a circumstance which may raise the presumption of the participa- 
tion of the appellant in the murder. In Wasim Khan v. The Stalc^ of Uttar Pradesh^, 
it was held that the recent and unexplained possession of stolen property would be 
presuriiptive evidence against a prisoner on a charge of robbery as also of a charge 
of murder. But it must depend upon the circumstances of each case. The 
third piece of evidence to be considered is the recovery of the pania i.e., scarf. No 
doubt there is no statement by the approver that the scarf in which the dead body 
was taken was that: of the appellant. But a scarf has been found which the High 
Court has held as belonging to the appellant and hairs both of the deceased as well 
as of the appellant were found on tlrat scarf. It was argued that the finding of the 
hairs was of no consequence and at least the Chemical Examiner was not the proper 
expert who could depose as to the similarity or otherwise of the hairs. The writers 
on medical jurisprudence, ho\vever, have stated that from the microscopic’ examina- 
tion of the hairs it is possible to say whether they are of the same or of different 
colours or sizes and from the examination it may help in deciding where the hairs 
came from. In Taylor’s Medical Jurisprudence (1956 Edn.), Volume i, at page. 122, 
some cases are given showing that hairs were identified as belonging to particular 
persons. 

Thus, we have besides the evidence of the approver three important facts 
which connect the appellant with the commission of the offence. His pointing 
out the dead body, his pointing out the silver buttons of the deceased which were 
stained with human blood and the presence of his hairs on a pania (scarf) on which 
there were the hairs of the deceased also. In our opinion this would be sufficient 
evidence in the circumstances of the present case to connect the appellant with the 
commission of the offence. 

We, therefore, dismiss the appeal. 

V.S. : Appeal, dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present: — B. P. Sinha, Chief Justice, K. SubbaRao, N. Rajagopala Ayyangar, 
J. R. Mudholkar and T. L. Venkatarama Aiyar, JJ. 

Dalbir Singh and others • • Appellants* 

V. ‘ 

The State of Punjab • • Respondent. 

Pepsu Police {Incitement to Disaffection) Act (/ of 1953), section ^—Penalty for causing disqffection in the 
Police force— Constitutional aalidity— Constitution of India 1950 Article 19— If offended— “ In the interests of 
public order”— What constitutes— Impugned Act it has force of Parliamentary legislation contemplated by Article 33 
of the Constitution— Constitution of India {\9I)Q), Article Appeal to Supreme Court by Special Leave— 

Finding of fact and appreciation of oral evidence-^annot be canvassed. 

Section 3 of the Pepsu Police (Incitement to Disaffection) Act (I of 1953) is concerned . with en- 
suring discipline among the forces charged with the maintenance of public order but as the powers o f 


I. (1956) S.C.J. 437: (1956) 2.M.L.J. (S.C.) 9; (1956) S.C.R. 191. 

■*Crl. A. No. 102 of 1960. 6th February, 1962. ’ 
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the President were exercised by’ virtue of the , delegation contained in section 3 of the Act XXII^f 
1953 under which only the powers of the State Legislature were vested in him, any law enacted by 
him would not have the force of Parliamentary legislation contemplated by Article 33. 

Tlte expression “ in the interests of public oitlcr ” though undoubtedly, wider than tile previous 
phrasing “ibr the maintenance of public onlcr ” could not mean tliat the existence of any remote or 
fanciful connection between tlie impugned Act and public order. was suHicient^ to sustain the validity 
of the law, but that on the other hand, the connection between the act prohibited or penalised and 
public order should be intimate ; in , other- .words there should be a reasonable and rational 
relation between it and tlie object sought to be achieved, viz., public order. The licxus should thus 
-be proximate not far fetched, problematical or too remote in the chain of its relation with public 
order. ■ - • ' T, ' 

:Tlic impugned enactment- seeks to lay an ctnbargo bn certain activities in the interests of the Police 
service which is the arm of the State charged witli the duty of enuring and maintaining public order. 
The efficiency of that service arid its' utility in achieving the purpose Tor which it'is formed and exists 
is sought to be secured by penalising attempts to undermine^ its loyalty and. dissuading the members 
of that force from performing their functions and being available to the State as a dbciplined body. 
Any breach in the discipline by its members must necessarily be reflected in a threat to public order 
and tranquillity. If the police force itself were indisciplined they could hardly serve as _ instruments 
for the maintenance of public order or function properly as the machinery through which order could 
be maintained among the general public. The impugned provision in so far as it penalised the crea- 
tion of disaffection among members of the police force or the incitement of the members of the police 
force to wiUthold their services from the Government could properly be sustained as enacted “in the 
interest of public order.” Attempts to induce indiscipline' among . the police do not stand on, any 
different footing. ■ ' ■ • 

In considering an appeal which comes by- Special Leave tlie Suprerrie Court normally accepts 
as final every finding of fact reached by. the High Court as well as its apprecia'tion of oral, testimony 
and: if there is evidence which could serve as a basis for any finding reached by the High Court the. 
same cannot be canvassed before tlie Supreme Court. . ' 

Appeal b'y Special Leave from the Judgment and Order, dated tlic, ^tli 
October, 1954, of the Punjab High Court in Criminal Revision IJo. 6,10 of 1959. 

•Hardev Singh and T. Kumar, Advocates, for Appellants. ; . . 

S.M. Sikri, Advocate-General for tlie State of Punjab and K. S, Bindra, Senior 
Advocate (P.jD. Menon, Advocate, w'ith them), for Respondent. ) t ,1 ■■ ■ f- 

The Judgment of tlie Court was delivered by ■ . 

Rajagopala Ayyangar, J. — This appeal by Special Leave against the decision 
of the High Court of Punjab raises for consideration principally the constitutional 
validity of sectioir 3 of the Pepsu Police (Incitement to Disaffectioii) Act (I of 19^3) 
wliich will be referred to hereafter as the impugned Act. • • ■ ' 

The four' appellants were at one time members of the Pepsu Police -force and- 
were- charged, before the First Class Magistrate at Fardikot, witlr having committed, 
three offences ; (i) under section 26 of the Pepsu Public Safety Ordinance (No. T> 
of Samvat 2006), (2) under section 33 of the said Ordinance, and (3) under section 3 
of the impugned Act. We shall be referring to the provisions of the relevant, enact- 
ments in due course. The accused pleaded not guilty and were tried by the learned 
Magistrate who by his judgment dated 28th August, 1958,’ held the prosecution 
case fully established against all the accused. He convicted the four appellants 
under section 26 of the Public Safety Ordinance and sentenced tlrem to imprison- 
ment for six months. The third appellant alone was convicted of the offence under 
section 33 of the same Ordinance and was sentenced to imprisonment for six months. • 
Appellants 1,2 and 4 rvere further convicted of offences under section 3 of the 
impugned Act and sentenced to imprisonment for six months, the several sentences 
against the respective accused being directed to run concurrently. ,The appellants- 
filed an appeal to the Sessions Judge at Bhatinda who upheld the convictions but 
reduced tlie sentences. In respect of the offence under section 26 of the Public 
Safety Ordinance the sentence passed against the four appellants was reduced to 
imprisonment for three months while in respect, of the third accused who had been 
additionally sentenced under section 33 of tlie Ordinance, tlie same was reduced, to. 
imprisonment. for 1 J months and the sentences on appellants i , 2 and 4 under section 3 
of the impugned Act was reduced to imprisonment for three months,', ithc sentences 
again being direemd to run concurrently. With these modifications the appeals 
7 ■ appellants thereafter preferred a revision to. the High Court 
and- this, was heard by a learned Single Judge who while 'accepting, die. revision of 
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the appellants in so far as it related to their conviction and sentence under section 26 
of the Ordinance, maintained the other convictions and sentences but reduced the 
sentences. It is from this j'udgment of the High Court that this appeal has been 
preferred by the four appellants. ■ ! 

It would be seen from the above narrative that the appeal is concerned with 
the propriety of the conviction of appellants r, 2 and 4 of an offence under Section ■:3 
of the impugned Act and of the third appellant under section: 33 ."of the; Ordinance^ 
all the appellants having been acquitted by the High Court of the charge against 
them under section 26 of tlie Ordinance. It is therefore hot necessary to refer to;the 
terms of section 26 or the offence constituted by it. In the Courts below including 
the High Court no challenge was made as regards the legality of any of the provisions 
of law of the violation of which the appellants were found guilty but before us though 
learned Counsel did not raise any contention regarding the validity of section 33 
of the Pepsu Public Safety Ordinance, challenged the constitutionality of section 3 
of tlie impugned. Pepsu Police, (Incitement to Disaffection) Act which appellants 
I, 2 and 4 were found to have violated and for ^vhich they %vere sentenced to a term 
of imprisonment. , • ; 

Learned Counsel for the appellants raised for our consideration three, points A 
(i) the constitutional validity of section 3 of the impugned Act, (2) If section. 3 
were. constitutional and valid whether appellants i, 2 and 4 were proved to have 
been guilty of an offence for violating that provision, and {3) whether appellant 3 
was properly held guilty of an offence under section 33 of the Pepsu Public Safety 
Ordinance. 

We shall first take up for consideration the attack on the validity of section 3 of 
the impugned Act. Patiala and.East Punjab States Union, corhmonly called Pepsu 
tvas one of the States specified in Part B of the First Schedule to tlie Constitution 
when the Constitution was brought into force in January, 1950.' For reasons' nbt 
necessary to be stated here, the administration of Pepsu .was taken over by the 
President under Article 356 of the Constitution. The powers of the State Legis- 
lature were declared by the Presidential Proclamation issued oh 4th March, 1953, 
to be “ exercisable by or under the authority of Parliament ” {vide Article 356 ( i) 
(b)). Thereafter Parliament enacted Act XXII of 1953 which received the assent 
of tlie President on 17th May, 1953, which was entitled : “ The Patiala and East 
Punjab States Union Legislature (Delegation of Powers) Act, 1 953 ”. Section 3 
of this enactment provided : , > ■ 

“ The power of the Legislature of the State of Patiala and.East Punjab States Union to make 
la\vs which has been declared by the proclamation to be exercisable by or under, the authority of 
the Parliament is hereby conferred on the President.” . j 

There are other provisions which arc contained in the other sub-sections of section 3 
but these have no relevance for this appeal. In exercise of the potvers thus delegated 
to him by Parliament the President enacted Pepsu Act (I of 1953) whose Long 
Title runs': • .... 

” An Act to provide a penalty for spreading'disaffection among the police and for kindred offences.’ ’ 

It is the 3rd section of this enactment whose validity is challenged in this appeal 
and that reads : , . . , 

“3: Penalty for causing disqffeclion, elc. — Whoever intentionally causes or. attempts to cause,' 
or does any act which he knows is likely- to cause, disaffecdon to^yards any Government established 
by law in India amongst the members of a police force, or induces or attempts to induce, or does 
any act which he knows is likely to induce, any member of a police force to withhold his services or to 
commit a breach of discipline shall be punishable with imprisonment which may extend to six months,’ 
or with fine, or with both.” 

The attack upon the validity of this provision- was rested on its being violative of 
the freedom guaranteed by Article 19 (i) (a), the submission -being that the section 
was not saved by Article 19 (2). ’ ■ 

Before considering the arguments advanced it is necessary to mention, for 
being put aside, that in construing the validity of section 3 of the impugned Act 

sej— 47 
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tlie provision contained in Article 33 of the’ Coristitution has no relevance. Tliat 
Article, enacts . , • ' 

“ Article 33.— Parliament may by law dctcnninc to what extent any of the rights conrcrrcci by this 
Part shall, in their application to the members of the Armed Forces or the Forces charged with the 
maintenance of public order, be restricted or abrogated so as to ensure the proper discharge of tlicir 
duties and the maintenance of discipline among tlicm.” ' . 

No doubt, tire impugned provision is concerned wdth ensuring discipline among 
the forces charged with the maintenance of public order but as the powers' of the 
President were exercised by virtue of the delegation contained in section. 3 of Act 
XXII of 1953 under which only the ppw'ersbf the- State Legislature were vested in 
him, any law enacted by him would not have the force of Parliamentary legislation 
contemplated by Article 33. 

Article 33 being out of the way the veiy short question that has to be consjdcred 
is whetlier tire impugned provision is saved by Article 1 9 (2) , for it is eommon ground, 
that that provision does not violate any freedom other than that of “ free speech and 
expression-” guaranteed by Article 19 (1) {a): Article 19 (2) as it stands after the 
amendment by the Constitution First Amendment Act of 1951 reads : 

“19 (2).- Nothing in sub-clausc (fl) of-clause (1) shall affect the operation of any existing law, 
or prevent tlie State from making any law, In so far as such law imposes reasonable restriction on the 
exercise of the right conferred by the said sub-clause in the interest of the security of the State, friendly 
relations tyith foreign States, public order, decency or morality, or in relation to contempt of Court, 
defamation or incitement to an offence.” 

Qf the criteria set out in this clause the one relevant in the present context is 

that which refers to “ in the interests of public order.” The contention 

urged by learned Counsel was that section 3 was too wide in that it embraced -with- 
in itself not merely matters which might have relevance to circumstances intimately 
connected with the maintenance of public order, but also those whose connection 
with it might be remote or fanciful. While not seriously disputing that, seducing the 
loyalty of the police force, or inducing the members tliereof not ■ to do their'duty might 
imperil public order and so far witliin the limit of restrictions permissible of imposi- 
tion under Article 19 (2), learned Counsel laid stress on the fact tliat the impugned 
section made it an offence to induce a member of the police force to “ commit a 
breach of discipline ”, laying special emphasis on tlie fact that the words “ breach of 
discipline ” besides being vague, might include within itself acts which might be 
innocent as well as others of varying degrees of culpability. ^ . 

The content of the expression “ in the interests of.^ public order ” 

has been the subject of detailed and elaborate consideration by this Court in Superin- 
tendent, Central Prison, Fathegarhv. RaniManohar Lohia^, -Where the effect of the First 
(Constitution) Amendment by which (he words “ for the maintenance of public 
order” were replaced by the words “in the interests of public order” was considered 
in the light of the previous decisions of tins Court on that topic. Subba Rao,J.,' 
speaking for this Court said that the expression “public order” in the juxtaposition 
of the different grounds set out in Article 19 (2) was synonymous with “ public peace, 
safety and tranquillity ” . tie also pointed out tliat tlie expression “ in the interests 
of public order ” though undoubtedly wider than the previous phrasing “ for the 
maintenance of public order ” could not mean that the existence of any remote or 
fanciful connection between the impugned act and public order was sufficient to 
sustain the validity of the law, but that on the other hand, the connection -betw'een 
the act prohibited or penalised and public order should be intimate • in otlier words’ 
there should be a reasonable and rational relation between it and the dbiect soueht 
to be,achieved .f^,., public order. The nexus should thus be prSSot 
far fetched, problematical or too remote n the chain of its relation with public order. 

. Keeping, this exposition in mind the question to be' considered is whether the 
connection between what is prohibited or penalised by the impugned provision and, 
public order^z.r., the ensuring of tranquillity and orderly life is so rembfe or fanciful 

i;. ,(1960) S.G.J. 567 : . (I960) M.L.J. (Gri.) 340: (1960) 2 S.G.R, 821. , - ' ' ^ 
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as to lead to an inference that there is no proximate connection between' the two.' 
We have no hesitation in answering this question against the appellants. The 
impugned enactment seeks to lay an embargo on certain activities in the interests of 
the Police service which is the arm of the State charged with the duty of ensuring and 
maintaining public order. The efficiency of that service and its utility in achieving 
the purpose for, which it is formed and exists is sought to be. secured by penalising 
attempts to undermine its loyalty and dissuading the members of that. force from 
performing their functions and being available to the State as a disciplined body; 
Any breach in the discipline by its meinbers must necessarily be reflected in a threat 
to public^prder and tranquillity. If the Police force itself were Undisciplined they 
could hardly serve as; instruments for the mainteriance of public order or firnction 
properly as the iriachinery through which order could be maintained among the 
general public. As we have pointed oupearlier, learried Counsel did not seriously 
contest that 'the impugned provision in so far as it penalised the creation of disaffec- 
tion among meinbers. of the police force or the incitement of the members i of the 
police force to withhold their services froni the, Government could properly be sustain- 
ed as enacted “ in the interests of public order”. We consider that attempts to induce 
indiscipline among the police do not stand , on any different footing. We do not 
further consider , well-founded the submission of learned Counsel that the word 
“ discipline ” or the phrase “ breach of discipline ” is vague. We have therefore no 
hesitation in rejecting this challenge to the validity of section 3 of the impugned Act, 

. The next question that was urged by learned Counsel was that the High Court 
was wrong in considering that the three appellants 1, 2 and 4 were guilty of any 
contravention of section 3 of the Act. We do not consider that this submission is 
justified. It is needless to point out that in considering an appeal which comes 
before us by Special Leave this Court normally accepts as final every finding of fact 
reached by the High-Court aS well as its appreciation of oral testimony and that if 
there is evidence which could serve as a basis for any finding'reached by the Higlji' 
Court the same cannot be canvassed before us. If the submission of learned Counsel 
is viewed in the light of this principle it appears to us tlrat there is hardly any scope for. 
argument as regards what might be termed the merits of the case. One of the witnes- 
ses whose evidence has been accepted by the 'Courts below and which is referred to in 
the judgment ofthe learned Judge in the High Court was Krishan Dayal, P.W. 4, who 
deposed to the accused. Saying ” Police brothers, come and join us, stop the office 

work ; We will sit here in dharma, start hunger strike ■ and would not 

allow the office work to run ”. If is clear from this evidence that the accused had 
induced or had attempted to induce members of the Police force to withhold their 
services as also to commit a breach of discipline by staying away without doing ffieir 
duty. In our opinion, it is not shown that the conviction of appellants i, 2 and 4 of 
an offence under section 3 of Act I of 1953 was improper or illegal. 

The last of the points arising in the appeal is as regards ’the conviction of Lai 
Singh — the third appellant — of an offence under section 33 of the Ordinance. Sec- 
tion 33 of the Ordinance runs : ' ’ ^ . 

“ 'Whoever induces or attempts to induce any public servant or any servant of local authority 
to disregard or fa’il inihis duties as.'such servant shall be punishable with imprisonment which may 
extend to one year, or with fine or with both.” , 

As regards this appellant this is what the ; learned Judge’ of the High' Court 
stated : ' : 

“ As against Lai Singh there is evidence' of P.W. II., Kartar Singh and P.W. 18, Balwant Singh, 
Foot-Constable 'that he asked therii to disobey their officers and should give up Government work. 
His offence under section 33 of the Ordinance is substantiated'.” - ■ •• 

As we have pointed out earlier, the validity of section 33 of the Ordiiiance was 
not challenged and- the only question therefore was whether the third appellant was 
nrdperly held guilty of the offence. It was not disputed' that the two.prosecutioii, 
witnesses 1 1 and 18 did state on oath the matters referred to by the.leamed Judge. 
In'View of -vvhat we have stated earlier as regards the martner in which this Court 
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deals with appeals, under Article 136 there is; no ground shown for interfering with 
the, conviction of the third appellant or the sentence passed. : . 

'! ‘ Before parting with the ease it is necessary to advert to one matter. In the 
course' of his argurhents learned Counsel for the appellant .drew our attention to 
certain police rides franicd by the State Goyernment which prohibited policemen 
from joining unions and sought to raise a point that the said rule was unconstitutional 
as in violation of Article 19 (i) (Z») and that all the activities of the four accused were 
inlrcality an attempt to form an union and that therefore we. should consider the 
legality of this rule of the Police force in considering the propriety of their convictions. 
Though there is a reference to the rule in the judgment of the High Court, it is 
referred to only incidentally and as part of the narrative in detailing the activities 
of the accused. The offence with which the aceused were charged was certainly not 
the violation of that rule, which it might be pointed out did not create any offence, 
so thathhe validity of that rule was wholly irrelevant to their guilt when charged 
with'substantivc offences under the various enactments ^vc have noticed earlier. ' It 
need hardly be pointed out that the fact that a person is engaged in asserting a funda- 
mcrital right affords no defence to a charge of having contravened a valid penal statute 
while so engaged.' In the High Court the validity of the Police rule was never challen- 
ged and'in the circumstances we declined to permit learned Counsel to argue any 
question beforc'us in relation to the validity of that rule. 

The appeaTfails and is dismissed. 

’"’‘‘V.S. '■ ^ '* ■ ^ Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

^ " (Criminal Appellate Jurisdiction.) 

^ ■ Present J. L. Kapur, M. Hidayatullah and Raghubar Dayal, JJ. > 
Thalkur Narwar Singh ■ . . Appellant * ‘ 

•A’ . . 

The State of Madhya Pradesh . . Respondent. 

Pepal Code {XLV of lUGOi)— Offences committed in 1948 in the Stale of Jhabua in 1948 — If punishable 
after the State became part of India under the Penal Code, in proseaitiort comtnenneed in 1955. 

_ In 1948 when the offences were committed by the accused the law in the State of Jhabua was the 
Indian Penal Code and that law was continued by the Ordinance of the Rajpramukh (Ordinance I 
of 1948) and the Part B States (Laws) Act III of 1951 section 6 and any penalty incurred in respect of 
any offence Committed in 1948 is punishable under the Indian Penal Code as applied to, Jhabua 
State; - . 

Appeal by Special Leave from the Judgment and Order, dated the 28th Septem- 
ber, ’1956, of the Madhya Pradesh High Court (Indore Bench) at Indore in 
Cr. A. No. 8 of 1956. 

: B. K. Banerjee and Thakur Das Taneja, Advocates j for Appellant. 

I. M. Shroff, Advocate, for Respondent. .' 

The Judgment of the Court was delivered by 

; Kapur,.f.—’Th:i 5 appeal is directed against the judgment and order of the High 
Court of Madhya Bharat upholding the conviction of the appellant under sections 
380 and 451 of the Indian Penal Code. The question for decision is whether the 
appeharit could be tried in 1 955 under the Indian Penal Code for offences committed 
by him in 1948 when the State of Jhabua, in which the offences were committed, 
was hot a part of the Doniinion of India and whether the State Penal Code did con- 
tain any provisions corresponding to the sections of the Indian Penal Code under 
which the appellant has been convicted. 

' ■ ; In Jhabua S tate there is a Thikana Jhaknawda which was a Jagir. Its Thakur, 
Thakur Narayari Singh, died on nth November, 1945, without leaving a son. His 

;. ji’Crl.A, No, J30of }96I, . • . .. gnd February, 1962,. , 
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two widows adopted Gajendrapal Singh, the second son of His Highness the Raja 
of Jhabua on 15 th July, 1946. Representations made by the appellant claiming 
the succession to the Thikana were rejected by His Highness. His further represen- 
tation to the then Political Agent was also rejectea. It is alleged that the appel- 
lant entered into a conspiracy with about 150 persons and on i8th January, 1948; 
forcibly entered the Thikana and took possession of it and remained in. unlawful 
possession for about 7 months when he gave up the possession. The prosecution 
against him and 15 others under sections 12 1, 295 and 455 of the Indian Penal Code 
started on 7th October, 1955. He was convicted under sections 451 and 380 of 
the Indian Penal Code but all the other accused persons were acquitted by the 
Sessions Judge. Against his conviction the appellant took an appeal to the High 
Court but his appeal was dismissed and he has come in appeal to this Court by 
Special Leave. . ' . 

When the appeal was heard on 9th January, 1962, the question whether fte 
appellant could be tried in 1955 under the Indian Penal Code for offences com- 
mitted in 194^ Id the erstwhile State of Jhabua and whether there were similar pror 
visions in the penal laws of that State at the time of the commission of the offences 
was raised. As this question had not been raised in any of the Courts below we ad- 
journed the hearing of tlte appeal to enable the parties to place the necessary material 
before us. The argument was confined to this question only as we did not find any 
substance in any of the other points in the appeal. 

According to the Report of the Council of Administration on the administration 
of Jhabua State for 1935-41 page 48, the then Raja of Jhabua State by notification 
applied amongst other laws the Penal Code of India to the State of Jhabua. By 
Ordinance I of 1948 issued by the Rajpramukh after the State of Jhabua became 
part of the State of Madhya Bharat which was replaced by Regulation of Government 
Act (XIV of 1948) the laws already in force in Jhabua were continued in that part 
of the State of Madhya Bharat. On 22nd February, 1951, the Part B States (Laws) 
Act, 1951 (III of 1951) was enacted. Section 6 of that Act relates to repeals and 
savings. ,It provided : 

" If immediately before the appointed day, there is in force in any Part B State any law corres- 
ponding to any of the Acts or Ordinances notv extended to that State , that law shall, save as other- 
wise expressly provided in this Act, stand repeated : 

Provided that the repeal shall not affeet : — 

(a) the previous operation of any law so repealed or 

(i) any right, privilege, obligation or liability, acquired, accrued, or incurred, under any law 
so repealed 

(c) any penalty, forfeiture or punishment incurred in respect of any offence committed against 

any law so repealed and any such remedy^may be. ..... . . en--, 

forced any and such penalty' may be imposed. as if this Act had 

not been passed.” 

Thus it is clear that in 1948, when the offences were committed by the appellant, 
the law in the State of Jhabua was the Indian Penal Code and that law was continued 
by the Ordinance of the Rajapramukh and the Repealing Act and any penalty incur- 
red in respect of any offence committed in 1948 is punishable under the I/ndian Penal 
Code as applied to Jhabua State. 

This appeal is therefore without force and is dismissed. 

Y.S. Appeal dismissed. 
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t;,; ^ ' (Griminar Appellate Jurisdiction;) 

-.1 Present :-r-S. R. /Das, .K.,;Subba- Rao and Raohubar Dayae, jj. .. • 

Sankatlia Singh 'and others Appellarils* 

The Statc*ofyttar Pradesh ^ . I^espondenL- 

f&minal Procedure Code (R of 1898), sections 369 and ^lA-^riminal Appeal' befire’ the Sessmsljudge—- 
Ab'sence-of .the appellant and his counsel on ‘hearing date-r-^Dismisso! on merits — Application for restoration and 
rehebting-fdgurl has no Jurisdiction— Inherent ppwers—Caimol be invoked where specifically prohibited. , 

, : A. criiriinal' appeal cannot .be dismissed; for tliq default of, thejappcllants or their, couns6l; The 
dourt has either to adjourn the hearing of the appeal to enable them to appear, or should consider the 
appeal on merits and pass the final order. The appellate Judge himself perused the judgment of the 
Magistrate arid, the record and'.did considerithe merits,- as he sgys in his onicr t •“ I find no ground for 
any, interference ..Thcimcr.e fact that he had not expressed his reasons for coming to that ppimon 
does not mean that he had not considered the materi.al on record before coming to (he conclusion that 
there ivas 'no case for IhtcrfercnCc. His omission to write a detailed judgmdrit in the’ circumstances 
may'be’riot in compliance withth'eprovisions ofsection 367 of the Criminal Procedure Code and may ; -he 
liable to be set aside hya'rsuperior Court, but will not give himiany power to set it aside Himself, s\nd 
rehear: the appeal... Section 369, read with section 424 of the .Code, makes it clear that the appel- 
late Oaurt is not to alter or review the judgment opce signed, except for the purpose, of correcting.- 
a- clerical erf Or. ■ ■■ •■ - - .* • • • ■ ' ‘ ' 

Section 369, read with section 424 of the Code; specifically prohibits the ‘- altering of reviewing of 
its order by a Court. .Inherent powers .cannot be exercised to do what the Code specifically prphibits 
the' Court, from- doing. ' . • ' ' ‘ 

" !.''Ap*pi;al,'by Special Leave from the Judgment and .Order, dated the 19th Marhli,' 
I'g^g bf.the Allahabad High Court 'in Criminal Revision No. isgg of igsy." • ./ | 

‘ S. P. Sinha, Senior Advocate (P.' C. Agarwald,i Advocate, with, him), '/for 
Appellants. . , ‘ . 

\G. C..Malhur and C. P. iti/, Advocates, for Respondent. • 'i '. > 

•’ - The Judgment of the Court was delivered by • ’ ’ 

Raghnbar Dayal, J . — Sankatha Singh and others appeal against the order of the’ 
Allahabad High Cdurt'dismis'sing 'their application for revision of the' order bf'the 
Sessions Judge, Gyanpuf, holding the order of his predecessor for. .the re-hearing- of 
an appeal which had been dismissed earlier to be ultra vires arid tvithout jurisdictibri' 
and directing the Magistrate to take immediate steps to execute the 'order passed by 
it, according to law. 

’ The appellants were convicted by the- Magistrate, I Class, Gyanpur,;of offences 
under sections 452, and 323 read with section 34, Indian Penal Code. Kharpattu, bhe 
of the appellants, was also Convicted of an offence' under section 324, Indian Penal 
Code. '. They appealed against their conviction.. The- appeal was fixed for hearing'.: 
on 30th Nb-v'ember',' 1956. On that date, ncithef thC appellants nor tlieif 'cbuVisel ' 
appeared in Court and the learned Sessions Judge dismissed the appeal.. Tire relc- . 
va’ht pbftionbf his order is : . ./ ' ' " . ‘ '■ 

'/The appeallants have been absent, and their learned counsel has also not appeared to argue the ) 
apperil 6n. behalf of the appellants. I have perused" the judgment of the learned Magistrate and seen ' 
the record. ’H find no ground for any interference. The appeal is acfcbrdingly . dismissed. . 

On 17th December, 1956, an application was pfe.scnted by the appellants pray- 
ing that the case be restored to its original number so that justice be'doine to them. 
In explaining, th.cir absence from Court on the date of hearing, it was said that they 
reached the Court somewhat late due to the Ekka, by which they were travelling, 
over-turning accidentally on the way and, as a result, their getting injuries. The 
application was allowed, on and July, 1957, by the learned Sessions Judge, Sri Tej 
Pal Singh, who had dismissed die appeal. His reasons for allowing the application 
appear, from his order, to be that the application, supported by an affidavit, showed 
that there was sufficient cause for the non-appearance of the appellants-accused at the 
time of the hearing of the appeal, that section 423 of the Code of Criminal Procedure 
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(hereinafter called the Code) enjoined the appellate Court to dispose of tlie appeal 
dn merits after hearing the appellant or his pleader, and the.'Public. Prosecutor, that 
no notice .was ever issued to the appellants as required by, section , 422 . qf the Code, 
that.’section 367 of the' Code laid down what a judgment should coiitain and that 
his judgment of 3pth November, 1956, amounted to no judgment as it^did.pot contain 
some of those salieht points, that tlte judgment was- without jurisdiction as, .the case 
%vas not >really considered and no independent judgment was -arrived at and;thafcit 
was necessary that the appeal be re^heard in-the ends ofj'ustice, , ■> 

Sri Tripathi, who succeeded Sri TejPal Singh as Sessions judgb,' and before 
whom the appeal was put up for re-heafing, was 'of the 'opinion thatthfe appella'te 
Cpurt had no power to review or restore; an appeal which had .been disposed of and 
that therefore the otder of his predecessor,* dated, 2nd July, 1957’, .was w/im pires and 
passed withoutjurisdiction. ... - 

' Against this order, the appellants' went in revision to" the High Court.' '-ThU 
lerned Judge of the High Court agreed with the views of Sri Tripathi -'and accord- 
ingly, dismissed the revision application. ■ ’ ' * .' , . p 

The sole point for d’eteimihation in this appeal- is whether Sri TeJ Pal Singh- 
could set aside his first order, dated 30lh November,’ 1956, dismissing the' appeal,’ 
when neither- the -appellants nor tlieir counsel appeared and < could order -tire re- 
hearing .of the appeal. We are of opinion tliat he could not do so and that therefore 
the ■view taken' by the High Court is correct. 

A criminal appeal cannot be dismissed for the default of the appellants or their 
counsel. The Court has eitlier to adjourn the hearing of the appeal to enable them 
to appear, or should consider the appeal on merits and pass the final order. Sri 
Tej Pal Singh tvas aware of this as his order itself indicates. He did not dismiss the 
appeal for default. He himself perused the judgment of the Magistrate and the 
record and did consider the merits, as he says in his order : ‘ I find no ground for any 
interference ’. The mere fact that he had not expressed his reasons lor coming to 
that opinion does not mean that he had not considered the mateial on record before 
coming to the conclusion that there was no case for interference. His omission to 
write a detailed judgment in the circumstances may be not in compliance with the 
provisions of section 367 of the Code and may be liable to be set aside by a superior 
Court, but will not give him any power to set it aside himself, and re-hear the appeal. 
Section 369, read with secdon 424 of the Code, makes it clear that the appdlate 
Court is not to alter or review the judgment once signed, except for the purpose of 
correcting a clerical error. 

Sri Tej Pal Singh was in error when he tliought that section 423 of tiie Code 
enjoined the appellate Court to dispose-of-the appeal after hearing the appellant 
or his pleader and the Public Prosecutor. He omitted to notice the words ‘ if he 
appears ’ after the expression ‘ and hearing the appellant or his pleader ’ . If none 
of these appears at the hearing the appellate Court can proceed with the disposal 
of the appeal on merits. Of course, a notice to the appellant or his counsel of the 
date of hearing is an essential precedent for the hearing of the appeal, in view of 
section 422 of the Code. Sri Tej Pal Singh states, in his order, dated 2nd July, 1957: 

“It will also appear that the conditions of section 422, Criminal Procedure Code, were also not 
fulfilled, as no notice was ever issued to the appellant ”. 

He again missea noticing that a notice of the hearing of the appeal has to be given 
either to the appellant or to his pleader and need not be given to both. He does 
not say in his order that no notice of the date of hearing had been given to the appel- 
lants’ Counsel. The practice, usually, is to give notice of the date of hearing of the 
appeal to the Counsel ^vho informs the appellant, and not to the appellant personally. 
The application for restoration indicates 'that the appellants kne\v of tiie date of 
hearing. 

It has been urged for the appellants that Sri Tej Pal Singh could order the re- 
hearing of the appeal in the exercise of the inlierent powers which every Court 



possesses in order to further the ends of justice and that Sri Tripathi was not justified 
in any case to sit in judgment over the order of Sri Tcj Pal Singh, an order passed' 
within jurisdiction; even though it be erroneous. Assuming that Sri Tej Pal Singh, 
as Sessions Judge, could exercise inherent powers^ wc arc of opinion tliat he could not 
pass the order of the re-hearing of the appeal in the exercise of such powers when sec- 
tion 369, read with section 424 of the Code, specifically prohibits the altering or 
reviewing of its order by a Court. Inherent powers cannot be exercised to do what 
the Code specifically prohibits the Court from doing. Sri Tripathi was competent 
to consider when the other party raised the objection whether the appeal was , validly 
up for re-hearing before him. He considered the question and decided it rightly. 

• It is also urged for the appellants that Sri Tej Pal Singh had the jurisdiction to 
pass orders on the application presented by the appellants on 17th December, 
1956, praying for the re-hearing of the appeal and that therefore his order could 
not be said to have been absolutely without jurisdiction. We do not agree. He 
ccrtainly;had jurisdiction to dispose of the application presented to him, but when 
section 369 of the Code definitely prohibited the Court’s reviewing or altering its 
judgment, he had no jurisdiction to consider the point raised and to set aside the order 
dismissiiig the appeal and order its re-hearing. 

We therefore see no force in this appeal and accordingly dismiss it. 

V.S. Appeal dismissed. 
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Supreme Court .against itheae ;dedsions ; and, there were, also .pemions filed directly 
to the Supreme Court under' Article 32. impugiimg the validity of those Acts. 
The Union Government came out ivith what has now become the_ First Amend 
ment:to:the -Constitution. By.this .Amendm^t, .FvE mpY 
Schedule were added to the Constitution. .The new Article 31--A provided xha^ 
no law providing for the acquisition by the State of sxiy estate or of any rights- 
therein Ehall -be.:dcemeddx)ie- void Jon .the iground that it abrogates or abridges 
any of the Fundamental Rights. With one sweep, all Fundamental Rights be- 
came non-avaiiable tp.-the. o>vner. of an -estate which was then, un&rstocd.to be 
a zammda'n. ' ‘/apirj. uimnj'and initafi or other similar grants came within aa 
‘estate'. The only safeguard provided was tliat the law should rtyeh^e the assent 
of the President! 

The next Article 'was .Article 31-B. It -provided that, without ^prejudice tO' 
Article .31- A, .'none df .ihe .Acts mnd Regulations .specified -in the liXth Schedule- 
shall be 'deemed.-to. be void, or.'evertro have become void, on the ground that 
they -were' inconsistent iwdth any ni the ‘Fundamental Rights. The legislative 
axe xut away the- Zamin'daris root .and ^branch ; and tlib ^amindars -had to be 
content 'with ‘.the meagre xompensatidn tpaid .’to -them, .since vthe new Article 31-A 
drew'.'the iron ‘curtaih againk 'the :enforcement of any -Fundamental Rights. 
The .'judicial -verdict was .overborne by 'Parliament. The iZamindars were .de- 
prwed dfkheir Fundniontal Ri^k feipropertyyand -appeal to the Supreme Court 
against the Amendment -became 'ifutilfi. 

■Spon. 'the scope of 'the -original Artidle 31 came up for consideration ‘before 
the Supreme Court' of India'. ' Article 31 (1‘) interdicted deptivatioii 6f property 
except by law, and Article 31- -^^2) -stated 4bat -no property shall be 'acquired 
except f orlpiiblrc pu^bse -m -pursuance of sn law providing lor . compensation . 
What was. tfiie difference between -depriwitiDn of --property* -oh the /one hand, -and 
acquisition on. itlie .'Other? The majority of -the' Judges icame to .-the -view .that 
dausek;(4.) .*and -(2) .of ..Article 3l were.'irot mutually, exclusive, -but-should .be read 
together and underkoodms (dealing with :the same subject, \viz., the prosecution 
of the-xight-to property .ibyimeans of -tire limitationsion .'State power, depriifation 
coritempkted-:inv.clause :(il>.)bemg mo other than, acquisition ;dr taking pbssegsidn' 
of property -referred .ko in -clause (2). 'mether (the property .was tieifroyed 
or--acquired’by -.the State made no -difference .-.to -:the owner. According to ' ihe 
Court, Article gave (complete .prottytion to private .property -as'-asainst 
governmental, r^ion, no matter 'by -what, process a' .person is deprived of its 
possession. ■jI/he:--Gonclusion irea.died .'byrtlie -Supreme. -Uburt ivas far-reachinxr 
If any law merely deprived a person of .his' prdperty^ he was ^stiU .Fabled -fc 

the 

title.Tthe^tabad , passed.. to the .^tate or:, n Though Article 3.1 uses the word- 

cppp,ens^pp,,:and-EOt . oust compbnsationV,as,-dn, the American'-.Gonstit^^^^^^ 

Supreme (Cpurt.,.pf India (Cameto. the wiew-fhat- compensation. .in .Article^Sl .wa^ 
.'J«stpp^Bengkion,-pr,;-}n:.Other, words, .the lair equivaknt in-mmev^alue 

of -the-property, taken. .f,Thepesult^>vas that, .any 

^9'7.?fFlFent..-w-aE liable. to.h.e paidj-ior-Tn.fulkinbney value ' to. me 

of " flatter i„the. Governments 

ConstitutLon,.which.-by-thbt~time had' berom? the^FoSh th 

31, a new Article -31' was substituted. That t 

One was tliat mere deprivation would not'amouht to arm * . dianges.. 

(ess its .as' We„ed to Seir 
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scontrolled .by , the .Stete.'. Ther,e£or,e, . m^re deprivation would not be tantamount 
"to acquisition,, and, had. notrtp 'h'e , paid'.' for in compensatiph . Thd second change 
was that no law. of, acq^ition- shaft be'caft^ in. quesftpn in-.ahy' Court ; on the 
rgxound that the cbmp^'atioh provided! by .th'at.law was not adequate, if th^e- 
fore foUowed.,that the ^Si&e coiftd.acqutre :pma{e .property oh; pdymeht' of,' say!, 
.evens. one p'er, cent-of .its ■inonpy'vatue..!!' AftrcTe,'3i-A .was also re-alig^e'd ' with 
tfie significant, fophida" iftat it Be deemed ' always to have been so substitu!- 
■ted. '".'Under the new Article. 3.1rA, ho law‘ providing for .the hcquisitidh by the 
State of any -.estate., or the .taking over the’ mahagem'ent of any property by the 
-State for a limited period! either.in' puftii'c’mfefest of ih'ofdef to- 'secure the 
proper management or 'the amai^mation .of, two or inofe Corporations or' the 
•extinguishment or modification of any rights d'f mariagihg agents, secretaries or 
ireasurefs, etc'.',. Co'fii'bmtiohs' of the extinguishment .of modification of mineral 
fights shall be dee'me'd'to-.be 'void on tfi'e.' ground that it- abrogated or abridged 
Articles l4^ 19 of’ 31'; ' TTi'd only- safeguard granted was that the laiv shblild 
receive Presidential, satictibri. To' the IXth Schedule was added another seven 
.Acts . ‘ ' , ■ 

About the time when -the Fpilfth Amendment Bill- was’ before the , Select 
Cornmittee,. proceedings were pending in &e']\dadras High Court in regard to the 
validity of the’ Malabar Tefimcy Act, which. Had been challenged on the ground 
■that it infringed’ Articles 14',; ! i9 and , There was apprehension in several 
■circles that; if the challenge bef ore, the! HigH''’Cpurf .failed, the matter would be 
taken up to the Supreme Court. Thbtigh'the IVth' Amendrrient Bill contained no 
i«fefence af aft to jemmit pfopef^^ ' in’^ ' Malahaf ,or Kefalai overnight in the 
.Select Committee, t'b •which, the am^dirig Bili ha'd been referfedj ■was added an 
Explanation to the ’wprd ‘E'sthteV stating that ’it included in the States’ of Madras 
and, Tra-vanc'ore-CdGhih.any ;VnHialii. right, and tha!t this should be deemed ahvays 
•to have been inserted in ffie Cbnstitiitioh. ’When the Fourth Amendment emerg- 
ed, jenmam property had' become an esfete. 

The Fourth Amendment to the Constitution came on 27th April, 1955'. 
There'after, any person, could be deprived of his property if a la-w was enacted 
for the purpose ; but if,,' on .the’ other hand, it was to be acquired, the Govern- 
ment was under no obli’^tioft to, pay it's market value. Under Article 19 (5), 
•the right to acquire. Hold arid dispose! of property still stood ; but ownership and 
possession- of propefty^ lay.' entirely at the will arid mercy of the Government. 
.All that, it had’ to do ’was. to secure ,';the enactment of a law, providing for a 
'feebie price, 'and' the o-vpief had rid f ernedy . 

Of course, there was the pre-requisite of ‘public purpose’! But ‘public. pur- 
pose’ acquired an elastic connotation. Whatever advanced the general interests 
•of the community become- a public purpose.- Acquisition of land for a co-opera- 
tive society for the construction of, houses for its memfiers has been held to be a 
public purpose, even though the direct and , immediate beneficiaries are members 
■of the society. Whatever results in benefit or advantage to the public has been 
said to be a public purpose. For instance, acquisition of lands for a company 
manufacturing refrigerators has been held to be for .a public purpose. In a 
Welfare State, the . welfare of the citizeri, is the ■welfare of the State; and the 
border line between private benefit’ and public purpose is becoming thinner every 
.•day. In implementation of a housing sdieirie in Madras, acquisitions have bear 
made even of dwelling houses;- . ‘Public ’purpose’' has ceased to be an effective 
safeguard against arbitrary' ac(^iritidri.’ 

Public opiriiori does, not appear to have beeii. ali’ye; to, , the inequities of the 
Fourth Ameri'diriehtl • .The .definition of ‘Estate’ in'tie' 'Fourth; Amendment ex- 
tended riot’ irierdy to thelZamiridaris^ jdgirs of indms, wherein there were iriiddle- 
±nen betweeri' the tiller arid the . SdyerUgn, but also to every species of landed 
property that 'could.be called Estate by law'. , For. iristance, in Bombay, every 
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ykrd bf . End is an estate . ' ^Eyery State soon enacted^ Ceiling Acts ; and those 
Ceiling Acts 'were assented to by the President with little or.no alteration. In 
the name of .agrarian reform/the lands of^a .'citizen in excess of an arbitra^ 
ceiling' were wrested and ^veri away, sometimes , to the landless and . sometimes to 
others, paying little dr lio compensation, landed property has always been 
considered immovable and the rniddle daises had alvyays thought of land, as 
an immovable investrnent, .But what .was immovable now became th(i.mo^ 
movable ; and appeals to the Courts against such . arbitrary Acts were^ met with 
the bar of Article 31rA which 'shielded them from attadc under Artides 14, 19 
or 31; The Ceiling Acts in States where lands could he brought ivithin the 
‘estate’ therefore became impregnable. _ , 

Nor did the political party in power fail to take advantage of the.dause in 
Article 31 that :the adequacy of . compensation would not. he justiciable. ^ The 
Land Acquisition Act of 1894 was passed at a time when the dtizen of India en- 
joyed no Fundamental Right. On acquisition of property the owner %ras en- 
titled to its market value, and, what is more, in addition, a solatium of 15%. The 
State respected the right of the dtizen to. his property. .But the Fouth Amend- 
ment has encouraged several States to bring amendments to the Land Acquisi- 
tion Act, denying the citizen the market value for his property, much less any . 
solatium. None of the Ceiling Acts of any State which had come to toe Supreme 
Court, could be effectively scrutinised because of the bar of Article 31-A. 
Presidential assent secured immunity to these Acts from attadc in the Courts. 
It was in this state of affairs that the Kerala Agrarian ReEtions Act came, up 
for consideration before the Supreme Court. One of. the two petitions related to 
ryotw^ari land; and ^yot^vari land in the erstwhile . Madras SEte, now forming 
part of Kerala, could not come within' toe definition of an ‘estate’ in Article .31-A. 
For the first timej the veil covered by Article 31-A was pierced. The Kei^a 
Act had also secured Presidential assent. But, when the Supreme Court examin- 
ed its provisions, it felt that the Act was indefensible and struck it down. 

The proposed XVIIto Amendment is toe Government’s answer to the Supreme 
Court decision. As the Siatement of Objects and Reasons of toe Amendment Bill 
franldy avpws, “.the. Kerala Agrarian Relations Act, 1961, was struck' down' by 
the Supreme Court in its application to ryotwari lands transferred from th'e 

State , of Madras to, Kerala It was held that the provisions of this Act 

jvvere violative of Articles 14, 19 and , 31 of toe Constitution and that ' .toe 
protection of Article 31-A of the Constitution, , was not available to these 
lands as toey were not estates.” Reference to the protection of Artide Sl-A. 
is quite amusing, when the object and purpose of that Article '31 is to deny 
the citizen the protection of Articles 14, 19 and 31. What the Biff therefore 
purports to. do is- to lands within toe-fold of an estate and thus 

Within toe bar of Artide 31-A. ' To call lyotwari’ an estate is 'a contradiction 
seeks to secure immunity to alTIegislative - measures re- 
|ating to land situate anywhere m India'ffom any challenge under- Fundamental 
Right. ■■ ■ . ' ' ' • 


;Articie;31-B of the. Fourth .Amendment is. more stringent in ' ito'brbvirinn^ 
toan. Artide 31-A. ... While Article 31-:A -excludes Acts, coming with its oiirview 
-from challense.under Ancles 14, Wand'S!, Article Sl-B exatte'bfiS" 


Acts detailed in Schedule IX. ft n«y te«caUed thl aS 

3.1 rnnfer tlift mfirf" imnnri-nTit. TTnn/l 



own and ..acquire ..^property.. If is common ... knowledge- ' that there 


are 


.innumerable .-temples , and churches and rbarif-ntE j.- 

extensile lands, and feicie 31-B woUd destroy ti FundlmeS “ 
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denominations' in relation to 'Acts' induded in'- Schedule ; IX - ' in. . virtue of 
Article' As against such Acts/not even Article 26 'hor'.any other Artide 

^antiii^ Fuhdam&fal "Rights (ian'furnish^jany pfotectidh'. ' ' In one -sweep,- all the 
existing Acts are i-ernoved from the perirof aittadi’.iinder any'Fiindamental .Right. 

The Bill is the cmlmmatira a series ' of 'efforts ' to exclude all lands 
throughout India f rdni; the"protection of the Fundamental Rights- conferred on the 
citizeij; ; In the 'CohstitMidri,: Articles 14,' 19 '(5) and 31’^stilT continue to exist; 
but they .lyiir not be available against legidati-ve' and execUti-v-e excesses against a 
citizen’s' ' land.'- ' "Why this should be done, -it is - far to seek. ' Over aff the 
lands in Ipdia, the party in power desires to have Its strangle-hold for' absolute 
and unquestioned disposition, undeterred ' by ‘Fundamental Rights’ and un>- 
hampered by judicial review. Law is but the handmaiden- of policy j - and the 
Legislature. is only a machineiy to register the policy of the party in -power, or; 
in the, ultimate. analysis, the ivill of the few who are in control of the reins. . ' 

A bare glimpse at the Kerala Agrarian Relations' Act which is now sought 
to be validated would reveal the nature of its inequity. The ' Act, in substance- 
and in effect, seeks; by legislative action, firstly, to take away the' landlord’s pro- 
perty and give it to the tenant, and, secondly,- to take away the Imds,' from those 
who own or hold above the ceiling fixed by‘the‘> Act, ' and gwe them to others. 
The object is sought to be achieved by several shifts and contrivances. On a 
day appointed to be notified by the Government under section 41 of that Act, the- 
right, title and interest of the. landowners. over lands held. by cultivating tenants 
vest in the, Government only for assignment to, the tenant. Similarly, under 
section. 59j with effect from a day to be. notified, by, the Goyemmerit, .it is 'unlaw- 
ful to own or hold lands above a ceiling fixed by 'fiie Act. . The excess, lands have 
to be surrendered' to the .Government also, for assignment. to others. The vest- 
ing and. surrender are.but .thinly veiled device's to gwe the legislative .process an 
appearance pf -acquisition for a public, purpose instead of naked , deprivation of 
one citizen’s property for the. purpose of giving it to another. >. / . 

Ceiling fixed is .15 acres of double nUani or its equivalent, for a family of 
father, motiier and three minor children, and 7^4 acres'for an adult. They are 
the imits for the ceiling under the Act. But the large mass of people in Kerala 
lives as joint families,- Mitakshara, Nambdodiri,, Aliyasanthanapr.'TMarumakka- 
thayam, with unity of 'possession and of ownership of their properties. In- the 
Mitakshara family,' the wife or .daughter has' no share; in. the. matriarchal ■ families 
neither the wif e nor' children of 'a' male has any righti-.-In all sUch families 
forming the bulk: of land-^oivning classes, neither the adult' .unmarried nor j - ‘the 
family’ under the Act has property that is- ordinarily susceptible to separate hold- 
ing, much less to surrender.; 'The share in -the joint family ptoperty is. taken into- 
account for the ceiling k/ But-the problem still remains as to who. should hold and 
who should'- surrender. • . "i - ■ I . • 

” Granted that the freedom- to reraain- joint . should -be foregone to effectuate 
the Act, itris -not'kno-wri'how the shares-of ’each person should be adjusted for 
deprivation, or retention for therpurpose of 'the ceiling. • 'When. the-- husb^d and' 
wife belong to different families,, fixation of the ceiling for ownership and; surren- 
der is likely tocreatelproblems'.of- difficulty .-/and delicacy..; -Ea^; ;individual 
citizen has .a. EundamentaFRight-.to own property, and also- to-, equality and;equal 
■protection of laws. :-. Neither, .'minority nor marriage, is a ground, to deprive a 
person of this right. . -Divorced's secured by law to all classes..-. Death', divorce,, 
marriage and majority are.but . inevitable" in a: changing ;WOrldj NO.' ground 
:exists as to'wliy'a-icitiz'en, .minor of major, .'married . or unmarried;: should be de- 
prived of what he holds, to find himself later -without any ' source of livelihood. 
The Act secures all the vices of a Cpmmimist Society without, any of its. virtues 
;T-of security of!,fo,bd bf ‘Df'.w6rk;'^pr'df 'mddical'attentiqn.' yBy disregarding the- 
Individiril' ;.a's.V.:.thje'' " unit ' fbr;.b''the'j'‘beiling,'.. The A^ grave in- 
justice 'andiffemediable injury." 



' Dr. S. - Von Fravahdrafar of Attstfiay delegate to t^c Tent^ Contoe^e of 
'■Agricultural- Economics .held .in Mysore- m the year 1^58, . said m Madras, as 
a-eldfted in “The Hindu," that "the size of folding in Ins . country yvas. such as 
to produce enough for a fdmily to maintain a good st^dajd of living and^ to get 

the income comparable with Other industries,-, and -t^t-^heir ara was to do a\TOy 

with to'o small famis;'' .. But an agriculturist, in Kerala -Slate is ; denied by the 
iow-ceiiing provisions tlic opportnnitj’ to cant an income from' the proiession o 
■agriculture comparable with nther industries. No country -in the ryorld has ibced 
a ceiling at so low a level as 7^4 acres or 15 acres. • The compensation to be 
paid to the person whose lands are forcibly taken and transferred to others is 
not the market Value of ,tlie land, nor even the low purchase price ob- 
tained from the assignees. Such compensation payable to a person surrender- 
ing the land shall be tlie aggregate of the full value of any structures,, etc., and 
■a percentage , of tire market value of the starting frorh 60% and again 

gradually descending on a slab to 25% • The purchase price of the lands both 
under section 45 and section 7-2 of the Act, in truth and in la^v, would belong 
to the owner or holder of the iand* But the vast surplus left with -the Govern- 
ment, after payment of the ‘compensation,’ is expropriated by the Government. 
And all other Ceiling Acts which are sought to be insulated against Fundamental 
'Eights follow almost the same pattern. 

The Third Five-Year Plan states:' “The objective of plainhed development 
is not only to increase productiori, bht also to secure a tecial and economic order' 
based on the values of freedorn and democracy, in which justice, social, economic 
and political, shall inform all thO' Institutions of national life.” Efficient pro- 
duction depends on factors Whidh are not advanced by the methods adopted in 
the Act. What to-day is a c'eiling of iS acres is likely to be an acre or hvo 
by iegisiativh amendfnent in t few more years. The' fueling' of insecurit)'- in th'd 
minds of tlie landowners has robbed agricultural ^rodhetiori of all incentive.' 
And Article 31 (2) of the Constitution which makes compen'sation hon-justicia- 
ble enables a State' by legislative action' to reduce comperisatioh to a vanishing 
point. 

Should the pfesetit Bill become law, die Legislatures in tlie ’ country would 
have 'Uncontrolled power over all landed property in India. Article 3i-A .does 
hot exclude even urban properties from its tentacles. If any land or building 
comes within the enumerated heads in the definition of ‘Estate,’. Article 3 l-A 
Would operate and deny the citizen the Fundamental Rights’ in respect tlrereto.' 
Lands even in large towns are held under rymhvari pattas, and any urban'pro’- 
yCiXy; would not themi^^ saved from arbitrao' legislation.. And' once the 
pf eseht ' Bill becomes law, a Legislature cOuld- passiah Act, : taking’ the property 
•of a political rival and hand it over to anyone of its choice. Acts of •exnrooria- 


rfiiu ujociiruina 

-Would ■ bo absolutely f. immune from Challenge, in - the ■ Court’s of law . The Bill 

«™™ent;of_-laws into a ' Government of men, unc6n- 
trollei^and. absolute ; That such itiiqmtous' Acts would never be'-pa'ssed dr 
-thought 'Of -.by any. State; does not' appear , to be.'jhstlfied by :experience.^ A few 
years Back, a .st/ianam m Malabar was sought-, to be'o'Onverted into' a tarwad by 

ti6rf=^l^'d' - ^ A-tr .^l^.9^®^.^^3t’c6'mpensatidh payable- oh acquisi- 

® biffie ^he; State Governments 

either the market value or the average' market, value, . during .the-.five years 
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jaimediately preceding,, ■\ylilcheyer is less. -'That it was' not fixed at ,the; a-verage 
of SO, years' is indeed fortunate, .ylf ' Ae same , 'ptbper^ of \adjacent property 
similarly situated, is" accjuir^, for a liosjpita'I, 'the' current market 'value' along with 
i'S,^ solatium wpuld .'have -to ‘he paid. T^, die owner, if makes' 'no difference- 
>yhether hisyland is acquired ' for. a hosp.ital or Jipr ,a’ 'Housing 'sdierne. ’But it 
tnakes all the difference in the cpmjpensati'on that .he js p.aid. -More 'recently,the- 
Madras Legislature has passed Kct L'V of to proyide- for -fhe taking over- 

of the iriMagement of _priyate forests in Gudaiiir arid Nil^ri- Taluks'. The Act 
states fhaf fiiis is in .public interest or in order to secure jifopef ‘management of 
such forests. There is already in IVfadrps the Preservation -of. Private Forests- 
Act (Madras Act .XXVil ;of 1949), whidi prohibits even an owner -from felling: 
a tree or .clearing tjie jungle, without aperniit from the •Coliectbr of the pistricf.. 
Nevertheless, the Legislature 'has no>y thought it necessary to enipower the 
Government to .divest these fqrests completely from the possession of their 
owners. What is more, ,‘Fofest’ is defined -.to iiicjude ^vaste of -arrible land -and 
any other class of land declared by ,the Government to be a forest by notifica- 
tion issued in this behalf. Gudaluf and Nilgiri Taluks have extensive forests- 
with tea, coffee, rubber .-or .caMaraom estates. .Presumably, the Act is passed 
pnder .the shelter of Article 31-A (i) (-6), which states that “no law providing 
for the .taking .oyer of .the managemrat , of .aiiy -.property ;by the State for a 
limited- period .either in public interest or .in lorder to secure the prpper manage-: 
ment of the property shall- be deemed . .. ,. to be , void on the ground that 

it is inconsistent with Articles 14, 19 or 31.” There is a provision in the Act 
for the Government to create improvements. With the Heaiy salaries of the 
officers of management, and the power of improvement, it would not be im- 
possible for -the -owners -of these .properties to be improved out of their property 
by .the 'time ithe managerrient ends . :■ 

In the State .of Maharashtra, there -arp, several sugar ^manufacturing com- 
panies which own their -owri. sugar -farms,' ‘^ending sdmetiiries to teri or twelve 
thousand acres. They haye' tHeTr own >ldbqfal6ries'and scientific. assistance; and 
they ha'ye been eydiyirig several ■varieties -of ’ su^fcane suitable -to’ the soil, some 
of whidh yield a s'u^f 'recovery aliriost tHe highest -in .-the world. -Such mechanis- 
ed farms have 'been' Tecomrriended 'Tor exclusion fforri ceiling by the successive 
Planning Commission Reports. Nevertheless, the Maharashtra Ceiling Act (Act 
XX'yiI.QfM962.).Has;gr^ted'th,em:no,e;!cemptiqp,;tand a ■..cppp.aiiy,_which ;Owns 
about- dO,dCW acres , would, pow;begbIei.td:yelain.pb6u.t lOQ acres tirider,bhe. Ceiling 
A,ct. which .pIay;Sio,impo^nta.pprt jn ^qgar^economy.pf 

the .oouptry.are.npw faced TOth.d-'-sibtatjpn.,which.might eyentuaily.;drive.jthem .in.tP 
liquidation- T^veri fa-day, scardty. of sugar, -has raised, new' problems for the 
Gopritty.. jJnder.the .A^^.tHe stxrplus. sugarcane farms ..woul.d ..have .toibe.^distri- 
butedfo.pp,i;soits-^hgibie.tiqder.the,_Act, qr,hahded.,pver.,t,o,(th,e,,State farms. The 
compensation fixed, as usual, is miserably low. -One. s^ificant-,proyision in the 
Act is that, on the appointed day when tiie sugarcane farms are taken over, the 
standing' sugarcane would also west in the Government;’ and the payment' to be 
made 'for such'Sugarcane'is-merely:the,cost of cultivation.- And, ff the date. of 
vestiiig.,syrich'ronises -with 'the -time for-cutting, the value of ^such sugarcane which 
the' Government would take-would run to sweral lakhs, -while -the -costi of . cultiva- 
tion to be paid would! be quite lo-w. The loss toi the com'paniesAvoufd be colos- 
sal ; and it would appear that proposals are afoot to allow the company to cut 
and carry away its own sugarcane on payment of an agreed amoimt to the 
Government. In other words, the Government reaps lakhs of rupees for letting 
the owners the privilege of reaping what they had sown and raised. A few 
Acts patterned on this model every year would certainly obviate any need to 
raise taxes to meet the annual budget of the Government. 'What a travesty of 
justice ! And these are but a few illustrative Acts of the way in which the 
Governmental mind is moving. 
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The primary purpose of, land legislation is to secure the . . maximum, produc- 
tion of food. -.Twelve years of planning. and promises,, of . self-sufficiency ,have 
proved vain. Admittedly, the land reform, legislation ha,s_ not; increased produc- 
tion; and every year precious foreign exchange, worth, millions ,,is, utilised to ini- 
port what India could produce . In the United Kingdom also there is an Agn- 
culture Act of 1947 (10, & 11 Geo. 6 C,^);,but the provisions of that Act are 
intended to ensure efficient farming. It is the duty of ah owner of agricultural 
land to manage the land, in accordance, wiffi the. .rules of good estate manage- 
ment, and the duty of an occupier to farm, the. land, in accordance with the rul^ 
of good husbandly. . If an owner or pccup.ier fads'to coraply'with his responsi- 
bilities, the Minister of Agriculture, and Fisheries ■ may- place him under supervi- 
sion, give him directions, or, if necessary, dispossess him. 'Kone of, the Ceiling 
Acts of India contain any, proyisions whatever that those to,. whom . land is .distri- 
buted should be burdened with any obligation of efficient' cultivation ... The reci- 
pient of the Government’s .bounty could .keep , his landlallow, or. lea'se ’or sell the 
same and enjoy a few years’ life of ..ease'.. ,:Wpuld such' gifts, tuhencumbered by 
any duty, advance the -interests of the.Katipn.?.;'.;,. _ , ; .... 


Articles 14, 19 and 31 are enacted In the Gohstitutioh to' operate' as ;a fetter 
on the legislative and executive power Of a State .' ' They are the strongest bul- 
wark of a citizen in the' enjoyment of ‘his property . ’ Without them, ffie is ex- 
posed to the perils and dangers of absolutism an'd despotism. It was 'realised 
long ago by the Supreme Court of the United States' that ' ’ ' i ■ 

“It must be conceded that there -are such rights -in every, free government 
beyond the control of the State. A Government which recognised wOiSuch rights 
which held the lives, the libe^ and the property .of- its- citizens subject . at all 
times to tlie absolute disposition and unlimited cofttrol .of. even rthe. most, democra- 
tic depository of power, is after .all, but, a, despotism. , It.is- true. it is a despo- 
tism of the many, of the majority,, if '.you .choose to call .it, so,, but',' it js,., never- 
theless, a despotism. It may be dpubte,d, if., a m^ is to- hold all .that he is ac-’ 
customed.to call -his own, all, in. which he has-yilaced.his. happinessjand .theasecu- 
rity.of .which Is essential- to .,thatrhappiness','under' .;the.,..uniimitedr,’!dominion' of 
others, whether it is not wiser^ that'. ffiis..power sho'ffid-be. exercised ,'J.. by f one man 
than by. many. ” i 




barrier _ 

Court in the land found tha:t.it\va,s.famWSwth'-the°sicStof’Ii’kkdd ^ 
discrimiriatipnl.the preseht.Bill'has’ribw'ehlefgdd-td raise ’Hip ' AHf- thaf had been 
laid in its grave. ‘and to 'def -v ail struck 

'and 
the 


_ Uf ithe.Bill becomes -.part: ofithe fundamefitaUda'W.rof {nthe -Iand,-;kthe :conse- 
quejates are plam; " No. Land iAlct' ii^ade;>by.:‘any;Leg‘islatttre'^thereafter however; 
harsh oppressive or unjustvhowever-arbitrary inT^ppIication; -discrimbatory^ in 
operation, -or.'confisratoiy.m .efieect; -could everarbfehjtouchPd ffiy.^a- C-ourt of Law.- 
norUnjury caused thereby,- however grave;''Pver',be{ redressed,’ . 


(A " 'r- 

• 'I 


=b50q.3-l-.T Jr.r;i .-.-i.r, ; 

: no onso-ijvv,;,: j.,;.,; . 
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Supplement to Supreme Court Journal. 


RULES FRAMED BY THE BAR COUNCIL OF INDIA 


PARTI. 

Short Title and Definitions. 

1. Definitions, — In these rules, unless the context othenvise requires : — 

(fl) ‘Act’ means the Advocates Act, 1961 as amended from time to time ; 

{b) ' Advocate’ means an Advocate entered in any roll under the provisions of the Act ; 

(c) ‘Casual Vacancy’ means a vacancy ca\ised otherwise than by the expiry of the term; 

id) ‘Chairman’ means the Chairman of the Bar Council of India; 

(<) ‘Council’ means the Bar Council of India ; ■ 

if) ‘Prescribed’ means prescribed by the rules ; 

ig) ‘Rules’ means the Rules made by the Coimcil ; 

ih) ‘Secretary’ means the Secretary of the Bar Coimcil of India, and includes any person how- 
soever designated and entrusted for the time being with the duties of the Secretary ; 

(i) ‘State Council’ means a Bar Council constituted under section 3 of the Act ; 

if) ‘Vice-Chariman’ means the Vice-Chairman of the Bar Council of India. 

PARXn. 

Rules made under Section 15 of the Act. 

CHAPTER I 

Election of Members, Chairman and Vice-Chairman. 

2. Not less than 60 days before the expiry of the term of any of the elected members of the Coun- 
cil, the Secretary shall give notice to all State Councils concerned requiring them to elect their mem- 
bers to the Council, on or before the date of such expiry in the manner hereinafter prescribed and 
communicate forthwith their names and addresses to the Secretary. 

3. At the first meeting of the Council which comes into existence after the expiry of the term o f the 
elected members imder section 54 of the Act, the Council shall draw lots to determine ivhich of the 
members shall retire at the expiry of the second year and which of the members shall retire at the 
expiry of the fourth year. The term of expiry shall be calculated in each case from the date of the 
first meeting of the Council. 

4. Every vacancy in the office of the elected members of the Council shall be notified to the State 
Council concerned which shall elect one of their members by secret ballot on the date notified for 
election. The name of each candidate shall be proposed and seconded at the meeting held for the 
election. If the number of candidates duly nominate is only one, he shall be declared elected. 

5. The result of the election shall be communicated forthwith to the Council, and sent forth- 
with to the State Gazette for publication. 

6. In case of doubt or dispute arising out of such election, any member of the State ’Council may 
bring it to the notice of the Council in writing within 10 days of the publication of the Iresult and the 
Council or any of its committees to which the matter is referred by the Council may, after making such 
enquiry as it thinks fit, give its decision which shall be final. If the election is set aside, a fresh elec- 
tion shall be held in the manner hereinbefore prescribed. 

7. The Council shall at its meeting elect the Chairman and the Vice-Chairman. The members 
seeking election to either office shall be proposed and seconded. In case of a contest, voting shall be 
by a show of hands. In the case of equality of votes, the election shall be decided by lot. 

8 The Chairman and the Vice-Chairman shall hold office for such period as the Council may at 
the time of die election provide, or until he ceases to be a member, whichever is earlier. 

9 If the Chairman or die Vice-Chairman ceases to be a member of the Council for any reason, 
the vacancy shall be filled up by the elecdon at the next meeting of the Council in the manner provided 
in rule 12. 

10 The result of the election shall be sent forthwith to the Gazette of India for publication. 

S.G.J.— (SUPP.) 
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11. In case of doubt or dispute concerning the election, any member of the Council may, within 
10 days, after such publication file an application (Election Petition) addressed to the Council, The 
Chairman, or in his absence the Vice-Chairman, or in the absence of botli, the Attorney-General, and 
in the absence of the Attorney-General, the Solicitor-General, shall refer the same to a tribunal consist- 
ing of five members of the Council from amongst the members other than the contestant. The tribu- 
nal shall make such enquiry as it deems fit and give its decision which shall be final. The decision of 
the majority shall prevail. 

12. At the first meeting of the Couneil after the expiry of the term of the office of elected members 
oftheGouncilunderscction54oftlieAct, and thereafter at alt meetings for tlic election of the Chair- 
man or the Vice-Chairman, the Attorney-General and in his absence, the Solicitor-General, shall preside 
unless there is a Chairman in office. 


CHAPTER II 

Committee’s Constitution functions and Procedure. 

13. The Council may appoint from amongst its members one or more committees as it may 
deem necessary, in addition to those specified in the Act and delegate such powers, duties and functions 
to such committees as it deems fit. 

14. Any casual vacancy in the above committees shall be filled up by co-option. 

15. Tlie committee or the sub-committee shall choose its Chairman for the meeting. 

16. The Council may, by resolution, delegate any ofits functions other tJian tliosc imposed on it 
by statute to aiy of its committees, and any act done or duty performed in accordance ivith such dele- 
gation shall be deemed to be done or performed by the Council. 

17. The Council shall have the following standing committees : 

(i) An Executive Committee as provided in section 10 (2) (n) of the Act ; 

(ii) A Legal Education Committee as provided in section 10 (2) (b) of tlie Act • 

(iii) A Disdplinary Committee as provided in section 9 (2) of the Act 

■ne term of office of the members of tlie Standing Committees shall be tivo years from the date of the 
election, unless otherwise determined by the Council. ^ 

18. The Executive Committee 

(fl) Candidates for election shall be proposed and seconded -ind tn d... r . . , , 

tingS^' be SS by" £ 

(6) A casual vacancy in the committee shall be filled un hv i r. 

meelinj^ Chairman shall preside, and in his absence the committee shall effict 1 Siabman for the 

giving effect to the resolutions of the Councu! Tt'sS^'hlve^power"— responsible for 

(1) to provide for the election of members of the Council- 

(2) to manage the funds of the Council ; ’ 

(3) to invest the funds of the Council in the manner directed bv th^ n-. . r 

(4) to grant leave to members of the staff, other than casuaUeave 

of the management of die affairs; 

of ser^ig^ ^ 

(7) to appoint auditors and fix their remuneration ; ' 

consideStionr"'^" *e Council with its comments for its 

(9j. to maintain a library and under the dirertlnnc^r. I n 

or pamphlets on legal subjects ; Council, publish any journal, treatise 

(10) to prepare and place before the Council, the ann..»l ' 

•ment of account ; ’ annual administration report and the state- 

' (1 1) to provide :• or proper annual inspection of the office and 'i • ' ’ 

(12) to authorise the Secretary to incur exoendih.m , I- ^ " registers; 

(13) to consider and report on applications for transfp'^V 

(14) to fix tr^elling and other allowances to membem another ; 

niembeis of the staff; ‘be committee of the Council, and to 

(15) to delegate to Chairman and/or die Vice-Chairm 

(i6) to do all other things necessary for dischareins- r " aforementioned powers J 

19. Legal Education Committee. ^ oresaid functions. 


Ill 


(a) Candidates for election from the Council to the committee shall be proposed and seconded. 
In case of contest, election shall be by a show of hands. If there is equality of votes, the election shall be 
decide by drawing lots. 


(6) The names of the remaining five members of the committee to be co-opted shall be proposed 
members of the Council. In case of more than five persons being proposed, they 
snail be chosen by a sliow of hands. If tliere is equality of votes, the Chairman of tlie meeting shall have 
a castmg vote. 

20. A causal vacancy in the committee shall be filled in by the Council from amongst its members 
or non-members as the case may be in the manner specified in rule 19 above. 

21* The committee shall choose its Chairman. 

22. The committee shall have the following powers and duties ; 

(i) to lay dotvn tlie standards of legal education for the Universities ; 

(ii) to visit and inspect Universities and report the results to the Council ; 


• I (“0 .lo recommend to the Council the conditions, if any, subject to which foreign qualifications 
in law obtained by persons other than citizens of India may be recognised for admission as Advocates 
under the Act: r o 


. (i'') (o) to recommend to the Council for recognition any degree in law of any university in the 

territory of India under section 24 (1) (c) (iii) of the Act. 

(b) to recommend tlie discontinuance of any recognition alreadymade by the Council. 


CHAPTER III 

Powers and duties of Chairman, Vice-Chairman and Secretary. 

(a) Chairman 

23. Save as otherwise provided in these rules, and subject to the resolutions of the Council, the 
Chariman shall exercise general control and supervision over the affairs of the Council. 

24. He shall preside over the deliberations of the Council and of all committees of which he is a 
member. 

25. He shall cause tlie meetings of the Council or the committees to be convened at such 
and place as he may fix. He shall also settle the items for agenda of the meetings of the Council. 

26. He shall hat'c power to punish any employee of the Council by way of censure or reprimand 
and may initiate proceedings for suspension, removal or dismissal. 

27. He shall be the authority to sanction the disbursement of salaries of the staff and to order 
payment of any bill outstanding against the Council. 

Vice-Chairman 

28. The Vice-Chairman shall exercise all the powers and discharge all the functions of the Chair- 
man in his absence or under this direction. 


CHAPTER IV 

General Rules and procedure for the conduct of meetings other than those of the 
Disciplinary Committee. 

29. Notice of every meeting of the Council and the Committee shall ordinarily be sent by the 
Secretary not less than 15 days before the date of the meeting, except when the Chairman or any two 
members require a meeting to be called on short notice, on grounds of urgency. No proceeding shall 
be invalidated merely on the ground that the rule requiring notice is not strictly complied with. 

30. Notice of the meeting shall specify the time and place of the meeting and shall contain the 
agenda fixed for the meeting. 

31. No member shall be entitled to bring forward for the consideration of the meeting any matter 
of which he has not given ten days, notice to the Secretary, unless the Chairman in his discretion permits 
him to do so. 

32. The minutes of the previous meeting shall o.-dmarily be read ai.d recorded at the 
subsequent meeting. 

33. The quorum for the meeting of the Council shall be seven and for all other committees, except 
the Executive Committee and the Legal Education Committee, the quorum shall be two. The quorum 
for the Executive Committee and the Legal Education Committee shall be four. 

34. The Chairman may in his discretion, if urgent action by the Coimcil becomes necessa^, 
permit the business of the Council to be transacted by circulation of the papers to the members. ^ he 
action proposed to be taken, shall not be taken, tmless agreed to by not less than 9 members. Any 
action so taken shall be forthwith intimated to all members of the Council. The papers shall be placed 
before the next meeting of the Council for confirmation. 

35. The Council or any committee may adjourn from day to day or any particular day, rvith- 
out further notice. 

36. Save as otherwise provided in these rules, the decision on any matter shall be by majority and 
in the case of equality of votes, the Chairman of the meeting shall have a casting vote. 

37. No matter once decided shall be reconsidered for a period of three months unless the Council 
by a tsvo-thirds majority of the members present so permits. 
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38. Any committee may refer for advice any question of doubt, difficulty or importance to the 
Council. 


CHAPTER V 


. Financial Rules. , 

39. All monies received on behalf of the Council shall be acknowledged by a receipt signed by 
the Secretary or any other person authorised by the Executive Committee. Amounts received shall 
be credited into the account of the Council in the Bank on the next working day of the Bank. 

40. The books of account and registers shall be strongly bound and paged. On the 1st or title 
page, the number of pages, the books or the register contains shall be entered, and the entry shall be 
si^ed by the Secretary. Corrections in the entries shall be made in red ink and attested by the 
Accountant. Easures shall on no account be permitted. 

41. Receipt forms shall be numbered consecutively and bound into books of 100 forms. On '.the 
front page of each book shall be entered tlic first and last number of receipts. Receipts shall be in dup- 
licate. The first part shall remain in the book and the second part shall be given to the payer. All 
receipts shall be signed by the Secretary' or by such authority or person as the Council may determine. 

42. Payments of Rs. 50 and over shall ordinarily be by cheque. 

43. Bills presented for payment shall be examined by the Accountant and on his being satisfied 
that the claim is admissible, and the payment is duly authorised, he shall pay the amount after obtain- 
ing a receipt. The entry in the account book shall show if the payment is by cash or by cheque. The 
bill and the relevant receipt shall be posted together and shall be numbered consecutively in the year I as 
payment voucher and shall he posted in a bound book with fly leaves, 

44. Salary bills shall be in such forms as the Executive Committee may settle. 

45. A bill presented for payment three months after the money becomes due, shall not be paid 
without the sanction of the Executive Committee. 


46. The Executive Committee may fix the amount of a permanent advance to Ibe made to the 
Secretary and to the Accountant as the case may be. 

47. The Accountant shall maintain an acquittance register in the following form or in such other . 
form as the auditor may direct : — 


Name Designation Pay 

1 2 3 


Dearness Total salary Contribution 

allowance etc. (add cols. 3 & 4) towards provident 
. fund 

4 5 6 


, , ^ ^ , Amount of interest 

htot salary payable Instalment amount payable on the princi- 
(Col. 5 minus 6) towards provident pal loan amount out- 
fund loa.n taken standing 

7 8 9 


Total 

10 


Signature 
with date 

11 


4 immediately brought to account in a day bool 

and SccoSn?* ^ ^ balanced at the dose of every month and signed by the Secretar 
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(0 Chairman and/or the Vice-Chairman or any other person authorised by the Council 
shall be entitled to incur expenditure sanctioned in the budget without any further autliority. 

(ii) The Chairman and/or the Vice-Chairman shall have authority to spend or incur expendi- 
ture of a contingent nature not exceeding Rs. 2,000 a montli for the purposes of the Council. 

50. The Chairman and/or the Vice-Chairman shall be the authority to sanction travelling allow- 
ance and daily allowance bills cf the members. 

51. The account of the Coimcil shall be audited once a year. 

52. The annual statement of income and expenditure of the year so audited shall be laid before 
the Executive Committee not later than the 30th of Jime each year. 

53. The funds of the Council may be invested as follows ; 

(i) in the State Bank of India or any other scheduled bank ; 

(ii) in any of the securities specified in section 20 of the Indian Trusts Act, 1882. 

54. Budget estimates of income and expenditure for the coming year shall be made by the Execu- 
tive Committee and laid before the Council for approval before the 31st of March every year. 

55. All cheques shall be signed or endorsed and all bills, notes and other negotiable instruments 
shall be drawn, accepted and made on behalf of the Council by the Chairman and/or the Vice-Chair- 
man of the Counsil or such other member as may be authorised by the Council in that behalf. 

56. All monies and securities belonging to the Council shall stand in the name of the Council. 

57. The Council shall open a Provident Fund Account in a Bank authorised by the Council in its 
name and the contribution of the Council shall be deposited in the said aecount every month. 

58. Whenever any amount out of the Provident Fund is payable to a member of the staff, the 
Chairman and/or the Vice Chairman shall be entitled to withdraw the amount so payable from the 
Fund and pay it to the members of the staff in accordance with the Provident Fund Ru les of the Covmcil . 

(The above rules in Parts I and n are effective from the 15th December 1962, the date on which 
they were adopted by die Bar Council of India). 


RULES UNDER SECTION 15 (1) AND SECTION 15 (2) (k) OF THE ADVOCATES ACT, 1961. 

Qualifications and conditions of service of the Secretary, Accountant and other members of 

the staff. 


1. The Secretary shall — 

(a) be a law graduate or barrister-at-Iaw ; 

(5) be a citizen of India ; and 

(c) have been either — 

(i) Registrar of the Supreme Court or of a High Court in India, or 

(ii) an advocate with 10 years’ practice at the Bar, or 

(iii) Secretary of a Bar Council for at least 10 years. 

(d) be ordinary not less than 40 years and not more than 50 years of age. 

Provided that if at any time, the Bar Coimcil of India considers that a person having the neces- 
sary qualifications is not available, it may relax any of the qualifications mentioned in sub-rules (c) 
and (d) of this rule. 

2. The Secretary shall draw a salary in the grade of Rs. 1,000 — 60 — 1,600. 

3. The Secretary shall be paid all allowances payable by the Supreme Court and at the same 
rates as are payable to officers in the Supreme Court drawing the same salary. 

4. The Secretary shall be the Chief Executive Officer of the Bar Council and shall perform inter 
alia the following duties : — 

(i) attend all meetings of the Council or of the committees unless otherwise directed ; 

(ii) keep records and minutes of the proceedings of the Council and of its committees ; 

(iii) keep in his custody the property of the Coimcil including the seal of the Bar Coimcil of 

India. 

(iv) exercise general control and supervision over the employees of the Council ; 

(v) arrange for the deposit of the monies received on behalf of the Council in Bank and see to 

the security of the cash in hand; 

(vl) act as Secretary of all committees and convene meetings of the Council or its committees, 
unless otherwise decided by the Council; 

(vii) appoint such temporary staff as may be necessary with the permission of the Chairman to 
transact urgent work ; 
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(vlii) issue requisite notifications as prescribed and circulars as may be required. 

(ix) attend to the correspondence of the Council and on behalf of the committees ; 

‘ (x) act as Registrar of the Disciplinary Committees, ^ 

charge W all work in proceedings under Chapter V of tlie Act including the grant of ccrufie-l copies oJ 
documents and evidence or statements of witnesses ; 

(xi) shall he the custodian of the record, registers, accounts, furniture, library and such other 

property as the Council might acquire from time to time ; 

(xii) perform such otlier duties as may be assigned to him by the Council or the committees or 
the Chairman. 

5. The Secretary shall retire on attaining the age of 60 years provided tliat the Bar Council 
may extend his term by a period not exceeding 2 years if it thinks fit. 


Accountant. 

6. The person to he the Accountant should have obtained a degree in B.Com. of any Uiwcrsity 
in India or its equivalent and have served as an Accountant in a limited company or a reputed com- 
mercial concern for lot less than 5 years. 

7. The person to he appointed to be the Accountant shall draw pay in the scale of Rs. 270-1 5-555 . 

8. The person appointed to discharge the duties of the Accountant shall also discharge such 
additional work of the Bar Council as may be entrusted to him. 


Other staff. 

9. The Accountant and otlier members of tlie staff shall be entitled to city compensatory and 
house rent allowance and dearness allowance as are payable to persons drawing similar salary in the 
Supreme Court of India. 

10. All employees of the Bar Council of India shall be entitled to tlie benefit of provident fund 
and gratuity in accordance with such rules as may be framed in that behalf by the Executive Commit- 
tee. 

11. All the employees of tlic Bar Council shall be subject to other conditions of service as to 
leave and such other matters as may be resolved in this behalf by the Executive Committee of the Bar 
Council, 

[The above rules are effective from the 24th November, 1962 the date on which they were adopted 
by the Bar Council of India], 


PART HI 

The rules in chapters I, II and III have come into force from the date of publication in the Gazette 
of India I.C., 2gth June, 1963. The rules in Chapter IV will come into force on the date on which 
Chapter V of the Advocates Act 1961 will come into force, or on such other date ds may be notified in 
the Government of India Gazette by the Bar Council of India. 

PART in 


Rules under sections 20, 21 and 49 read with other sections of the Act. 

CHAPTER I 

Common Roll, Seniority and Transfer. 

Common Roll. 

entrii^made in ali tlie State mUs and th^am^ of\u°Xo° ate prJetS the 

Supreme Court immediately before the appointed day, but whose names are not entereffn anV State 

^ (i) The Common Roll shall consist of two parts, the first part containing the names of Senior 

Advocates and the second part containing the names of other Advocates. ^ ne names oi &en , 

(c) The names of all Senior Advocate on the State Rnllc c • . r.t. 

Supreme Court whose names are not entred on any State Roll shall hp Advocates of the 
Common Roll in the order of seniority, as hereinaftLptecrK entered, m part I of the, 

(d) The seniority of a Senior Advocate enrolled before the v n t- j . • , 

in accordance with the date of his enrolment as an advocate or the^entrv i,f rne^'r? 

Pleaders or Attorneys as the case may be, whichever is earlier. ^ Register of Vakils, 



11 Advocates entered in Part II of the State Rolls and the names of Advocates 

enrolled by the Supreme Court before the appointed day (hot being senior advocates), whose names 
are not entered in any State Roll shall be entered in Part II of the common roll in the order Tf 
seniority m the manner hereinafter prescribed. 

(0 . The seniority of an advocate, entered in a State Roll shall be determined in accordance with 
me seniority m that roll. 


(g) The seniority of an advocate not being a senior advocate of the Supreme G ourt, enrolled by 
the Supreme Court before the appointment day, but whose name is not entered in any Sta’te Roll shall 
be determined in accordance with the date of his enrolment as an advocate of the Supreme Court. 

(/i) Subject to the provisions of clause (/), in the case of an advocate whose name was entered 
on the rolls of more than one High Court, the date of enrolment in the High Court in which he was 
first enrolled shall be taken as the date for determining the seniority notwithstanding the fact that his 
name was removed, from that roll by reason of his enrolment in another High Court. 

(i) If the date of enrolement of two or more persons is the same, the se liority shall be deter- 
mined by the date of birth. 

(j) All alterations and additions communicated to the Council under section 19 by a State 
Council shall be carried out in the Common Roll from time to time. 


Disputes as to Seniority. 


2. If any dispute arises with respect to the seniority of any person in the Common Roll, it shall be 
referred to the Council and its decision shall be final. 


Transfer under section 18. 


3. (fl) Any person whose name is entered on any State Roll, may make an application to the 
Council for transfer in the form prescribed for the transfer of his name from that Roll to the Roll of any 
other State Council. The application shall be accompanied by (i) a certified copy of the entry in the 
State Roll relating to the applicant and (ii) a certificate from the State Bar Council stating that this 
Certificate of Enrolment has not been recalled and that the applicant is entitled to practice on the date 
of his application. The Council may order the transfer after an enquiry. 


RULES UNDER SECTIONS 18 & 48 (b) OF THE ADVOCATES ACT, 1961. 

Form of application for transfer from Roll. 

THE BAR COUNCIL OF INDIA. 

Form No 

Application for transfer to another Roll under Section 18 & 49 (b) of the Advocates Act, 191 1 . 
From 


To, 

The Secretary, • . - 

The Bar Council of India, 
new DELHI. 

Sir, . ■ ' ■ ■ 

My name is entered in the roll of the Bar Council of. under section 17 (1) (a)/17 (1 ) 

(6) of the Advocates Act, 1961, and I have been ordinarily practising at 

The date of iny enrolment is.... '.'.-.■.My roll number is BG / 

(Common roll No — .). 

. istate.that there are/are not disciplinary proceedings pending against me. 

I request a transfer of my name to the roll of the Bar Council of 

’After the'traiisfer of my name on the roll of the Bar Council of. ’. i .1 intend to practise 

ordinarily at M/ permanent address will be- as follows : 


I enclose herewith : — 

(i) A certified copy of the entiy in tlie State Roll. 

(ii) A certificate from the State Bar, council stating that my certificate of Enrolment has not 
been recalled and that 



vm 


I am entitled to practise on tlie date of application, 

I hereby declare that the facts stated herein are true. 

Date : — 


Signature of the Advocate. 


CHAPTER II 


Rules framed under sections 16 (3) and 49 (g) of the Act. 

Restrictions on Senior Advocates-Senior Advocates shall in the 
any Court, Tribunal, person or other authority mentioned m Section 30 of the Act, be subj 
following restrictions :~ 

(a) A senior advocate shall not file a vakalat or act in any Court, or Tribunal, or before any 
person or other authority mentioned in Section 30 of the Act. 

Exblanalton.—" To Act” means to file an appearance of any pleading or application in any Court, or 
Tribunal or btfore any person or other authority mentioned in section 30 of the Act, or to do any act 
other than pleading rquired or authorised by law to be done by a party in such Court, or Tribunal, or 
before any person or other authority mentioned in the said section cither in person or by his recognised 
agent or by an advocate or an attorney on his behalf ; 

PROVIDED that a senior advocate may continue to appear without an advocate in Part II of the 
Common Roll in cases in which he had been briefed to appear for the prosecution or the defence m a 
criminal case, if he was so briefed before he is designated as a Senior Advocate or before coming into 
operation of the Rules in this Chapter as the case may be. 

(b) A Senior Advocate shall not appear witiiout an advocate on record in the Supreme Court 
or without an advocate in Part II of the Common Roll in any Court, or Tribunal, or before any per- 
son or other authority mentioned in section 30 of the Act. 


(c) Where a Senior Advocate has been engaged prior to the coming into force of the Rules in 
this Chapter, he shall not continue thereafter unless an advocate in Part II of the Common Roll is 
engag^ along with him. 

(d) He shall not accept instructions to draft pleadings, affidavits, advice on evidence or to do 
any drafting work of an analogous kind in any Court, or Tribunal, or before any person or other autho- 
rity mentioned in section 30 of the Act or undertake conveyancing work of any kind whatsoever. 
This restriction however shall not extend to settling any such matter as aforesaid in consultation with an 
advocate in Part 11 of the Common Roll, 


(e) He shall not accept directly from a client any brief or instructions to appear in any Court, or 
Tribunal, or before any person or other authority in India. 

(/) A Senior Advocate who had acted as an Advocate (Junior) in a case, shall not after he has 
.been designated as a Senior Advocate, advise on grounds of appeal or appear in a Court of appeal of in 
the Supreme Court, except wldi an advocate as aforesaid. 

(g) A Senior Advocate may in recognition of the services rendered by an Advocate in Part II 
of the Common Roll appearing in any matter pay him a fee which be considers reasonable. 


CHAPTER III 

Rules under section 49 (h) of the Act. 

Fees leviable under the Act — {a) A Bar Council may levy fees within the prescribed limits in any 
of the matters specified hereunder. 

(6) Every election petition to the State Council in respect of any election to that body shall be 

accompanied by a fee of Rs, 50/, 

(e) Every, candidate who wants to attend a course of legal training prescribed under the rules 
of the State Councils shall file with his papers such fee not exceeding Rs. 50 as the State Council may 
direct. 

(d) Any such candidate proposing to attend an examination conducted by the State Council 

shall pay a sum not exceeding Rs. 100/- as examination fee as provided in the Rules of the State Coun- 
cil. - . 

(e) Every complaint of professional misconduct under section 35 or 36 of the Act preferred by a 
person shall be accompanied by a fee of Rs. 25-/. 

{/) Every appeal filed under section 37 of the Act shall be accompanied by a fee of Rs. 50. 

(g) Every application for an authenticated copy of any certificate, order or other proceeding, 
entry on any roll or a list of marks, or any document or aeposition in a disciplinary proceedings, shall be 
accompanied by a fee of Re. 1 and the copying charges at rates prescribed by the High Court in the 
case of a State Council, and the Supreme Court in the case of the Council. 

(k) In disciplinary proceedings, summons to witnesses shall only be issued on payment of 
requisite batta and/or chares according to the rates prescribed by the High Court or the Supreme 
Court as the case may be. 





(i) Every interlocutory application, including a petition for excusing delay or for obtaining 
^ disciplinary committee shall be accompanied by a fee of Rs. 2 in the case of 
the Disciplmary Committee of a State Council, and a fee ofRs. 5 in the case of the Disciplinary Com- 
mittee of the Bar Council of India. 


CHAPTER IV 

Rules under section 49 (f) of the Act 

Disciplinary Committee of the Council — (i) Candidates for election to the Committee shall be 
proposed and seconded and in case of contest, the election shall be decided by a show of hands and in the 
case of equality of votes, the Chairman shall exercise his casting vote. 

(ii) Any casual vacancy shall be filled in by the Council by election from amongst its members 
or non-members as the case may be. 

(iii) The Attorney-General shall not be eligible for membership of the Committee. 

(iv) If the Vice-Chairman is a member of the Committee, he shall be the President of the Com- 
mittee and if he is not, the seniormost advocate amongst the members of the Council on the Committee 
shall be the President. 

The follotving procedure shall be followed in enquiries before the Disciplinary Committee : — 

(1) In any case falling under section 36 (1), when the Council, has reason to refer a case of 
conduct to the Committee, it shall cause the complaint, if any, and all affidavits, documents or records 
in its possession to be sent to the Committee. 

(2) The Disciplinary Committee shall, if it does not summarily reject the complaint, and in all 
cases referred to it by the Council suo motufix. a date for hearing of the case. 

(3) At the hearing, the complainant of the person if any, tvho is aggrieved by the misconduct 
of the advocate, shall be entided to appear in person or by Counsel in support .of the complaint. Where 
the complainant or the aggrieved party does not appear in person or by counsel, the Council may 
proceed with the matter and in a fit case may appoint a counsel for assisting die Council on payment 
of fees if necessary. 

(4) Notices issued under these Rules shall be served by Registered Post (Acknowledgement) 
Due) or in such other manner as the Committee may direct. 

(5) The President of the Committee shall fix a date, hour and place of the enquiry which shall 
not ordmarily be later than sixty days from the receipt of the reference. The Secretary shall give 
notice of such date, hour and place to the complainant or odier person aggrieved, the advocate con- 
cerned, and the Attorney-General and shall also serve on them copies of the complaint and all 
relevant documents at least 15 days before the date fixed for the enquiry. 

(6) Tlie Advocate concerned shall submit his statement of defence together with any document 
or affidavits in support of his defence ivithin a time which shall be intimated to him in or at the same 
time as the notice referred to above. The complainant or the person aggrieved shall be entitled to file 
a reply together with such documents on tvhich he proposes to rely in support thereof within such time 
as may be allowed by the Presidei.t of the Committee. 

(7) In any such enquiry, the advocate may appear either in person or by counsel. 

(8) The Committee shall hear the Attorney General or his Counsel and the parties or their 
counsel, and determine the matter on documents and affidavits unless the Committee is of the 
opinion that it would be in the interests of justice to permit cross-examination of the dependents or 
to take oral evidence, in which case, the procedure followed in the trial of a civil suit shall, as for as 
may be followed. 

(9) The advocate concerned shall be a competent witness on his own behalf. 

(10) The finding of the majority of the members of the committee shall be the finding of the 
Committee. The reasons given in support of the finding may be given in the form of a judgment and 
in the case of a difference of opinion, any dissenting member shall be entitled to record his dissent 
giving his own reasons. It shall be competent for the Committee to ward such cos^ as it thinks fit. 
The Committee may make any of the orders which it is entitled to make under section 36 (4) of the 
Act. The order shall be communicated to the complainant or the aggrieved party and the advocate 
concerned as soon as may be by the Secretary. 

(11) The parties shall be entitled to obtain copies of documents, affidavits and oral evidence, 
if any, on payment of such fees as may be prMcribed by the Council. 

Any person aggrieved by the order of the Committee under Section 36 or 37 of the Act, may, tvithin 
sixty days of the date on which the order is communicated to him prefer an appeal to tlie Supreme 
Court. 

Any order awarding costs shall be executed in the manner provided in the Act. 



X 


PROCEDURE TO BE FOLLOWED BY THE DISCIPLINARY COMMITTEE OF THE 
STATE BAR COUNCILS UNDER SECTION 49 (f) OF THE ACT, 


1, The procedure hereinbefore prescribed in these Rules excepting Rule 12 shall be followed 
‘mutatis mutandis' by the Disciplinary Committees of the State Bar Councils save and except that — 

(a) a reference to the Attorney-General in the said Rules shall mean ; 

(i) in the case of a Disciplinary Committee of the Bar Council of Delhi, a reference to the 
Additional Solicitor-General of India ; 


(ii) in the case of a Disciplinary Committee of any other State Council, a reference to the Advo- 
cate-General, and 

(6) any reference to Section 36 (i) shall mean a reference to 
Section 35 (1) for the purpose of these Rules. 


2. (a) Any person aggrieved by an order of the Disciplinary Committee of a State Council may, 
within 60 days from the date on which the order is communicated to him, prefer an appeal to the 
Council by a memorandum in writing which shall be accompanied by a certified copy of the order 
appealed against and the Council shall pass such order thereon as it may deem fit. 

3.. The provisions of sections 5 and 1 2 of die Indian Limitation Act shall apply to any such appeal. 

4-. In any such appeal, the parties shall be entitled to be represented by counsel at the time of 
hearing. 

5. The President of the Conmittee of the Council shall fix the hour, date and place of the enquiry 
which shall ordinarily be not earlier than 10 days from the filing of the memorandum of appeal. The 
Secretary shall give notice of such hour, date and place to the parties to the State Council and" to the 
Advocate-General of the State concerned or to the Additional Solicitor-General of India as the case 
may be. 

6. At the hearing of any such appeal, the parties may appear in person or by counsel. 

7. Any order for costs made in the appeal shall be executed in the manner provided in the Act. 

8. On an aptieal being preferred as aforesaid, the State Council concerned shall on receint of 

the notice of the filing of the same forward to the Council the entire record of the proceeding in 
the matter. ^ ° 


These Rules shall come into force from such date as may be notified. 


Note.— The Rules contained in Part III of these Rules were published in 
the issue dated 29th June, 1963 (at pages 417 to 419 , Part HI, section 4). 


the Gazette 


of India in 



[Supreme Court.]- 

S. K. Das, A. Sarkar, M. Hidayatxillah Naunihal Kishan v. 

and N. Rajagopala Ayyangar, JJ. ■ R. S.Gh. Partap Singh. 

i^th March, 1963. G.A. No. 594 of i960. 

Displaced Persons {Debts Adjustments) Act {LXX of 1951 ) — Definition of ‘Debtor ^ 
under section 2 (6) and meaning of word ‘Debt' in sections 2 (9) and 5 (i), Punjab Relief 
of Indebtedness Act {VII of 1934). 

Even apart from the terms of section 16 (4), (Displaced Persons Debts Adjust- 
ments) Act the liability under the mortgage in favour of the appellant would 
squarely fall widiin the definition in secdon 2 (6). The matter is, however, 
put beyond the range of controversy by the specific provision in regard to 
all usufructuary mortgages by section 16 (4) of the Act. In this connection we 
might refer to the decision of this Court in Rajkumari Kaushalya Devi v. Bawa 
Priima Singh, (1961) 1 S.C.J. 125 : (i960) 3 S.C.R. 570, where it was ruled that 
a mortgage debt was within the definition of the word ‘ debt ’ in section 2. 
(6) of the Act. No doubt, that case was not concerned with the distinction between 
cases where the creditor has a right to proceed personally against the debtor and 
cases where he has not, as in the case of a pure usufructuary mortgage, but the deci- 
sion is useful as indicating that the expression ‘pecuniary liability’ in section 2 (6) has 
to be understood not in isolation but with reference to other provisions of the Act 
and particularly section 16. We are therefore clearly of the opinion that every 
usufructuary mortgage, whatever its nature, is within the definition of ‘ debt ’ 
under the Act for fhe purpose of scaling down under section 16 and that it is wholly 
immaterial whether or not the creditor is entitled to proceed personally against 
the debtor and recover the amount of the mortgage. 

K. L. Gosain, Senior Advocate (C. L. Screen and R. £. Kohli, Advocates with 
him), for Appellants^ 

Roop Chand and JIaunit Lai, Advocates, for Respondent No. i. 

Maunit Lai, Advocate, for Respondent No. 2. 

G.R. Appeal dismissed^ 

[Supreme Court.] 

P. B. Gajendragadkar, M. Hidayatullah Pulavarthi Venkata Subba Rao v. 

and J.C. Shah, JJ. Vallur Jagannadha Rao. 

igtft March, 1963. C.A. No. 17 of 1959. 

Madras Agriculturist Relief Act{IV of Joint Hindu Family — ‘Agriculturist ’ — 

Amendment of laiP— Res judicata, applicability. 

Indeed, the decision of the High Court is supported by Arunachala Mudaliar v. 
Muruganatha Mudaliar, (1953) S.C.J. 707: (1953) 2 M.L.J. 796: (1954) S.C.R. 
243, in respect of the character of the property inherited by the tivo sons of Nara- 
gipitia Rao, and this fundamental fact could not be questioned. We must then, 
start with the conclusion that the judgment-debtors are agriculturists. Before 
we consider the other objections to the claim of the respondents to have the decree 
scaled down, we will deal with another argument on this part of the case. It is 
contended that the High Court was in error in interfering with the finding that 
the respondents are. not agriculturists in an application for revision under section 
1 1 15 Gml Procedure Code. This, in our opinion, is not a correct summing up 
of what the High Court did. The High Court had called for a finding and it was 
to be subject to objections by the parties. The High Court could have called for 
the evidence and itself given a finding. In re-examining the evidence with a view 
to reaching a correct finding on the question whether the judgment-debtors were 
agriculturists or not, the High Court was not interfering in revision \sdth a finding- 
of fact but was drawing the correct inference from evidence it had itself ordered to 
be recorded before considering he law applicable to the case. In our opinion, this 
objection has no validity. 

S— NRG 
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Only a decision by the Court could be res judicata whether statutory under 
■section II of the Code of Civil Procedure, or constructive as a matter of public 
policy on ■which the entire doctrine rests. The respondents claim to raise the issue 
over again because of the new rights conferred by the Amending Act, which rights 
include, according to them, the re-opening of all decrees which had not become 
final or which had not been fully executed. The respondents are entitled to take 
advantage of the amendment of the law unless the law itself barred them, or the 
earlier decision stood in their way. The earlier decision cannot strictly be regarded 
as -on a matter which was “ heard and finally decided”. The decree might have 
created an estoppel by conduct between the parties ; but here, the appellants 
are in an unfortimate position, because they did not plead this estoppel at any time. 
They only claiihed that the principle of res judicata governed the case or that there 
was an estoppel by judgment. By that expression, the principle of res jiidictaa is 
described in English law. There is some evidence to show that the respondents 
had paid two sums under the consent decree, but that evidence cannot be looked 
into in the absence of a plea of estoppel by conduct ivhich needed to be raised and 
tried. The appellants are, however, protected in respect of tliese payments by 
the Proviso to clause (iii) of section i6 of the Amending Act. 

D. J^arasaraju, Advocate-General for the State of Andhra Pradesh [T. V. R. 
T'alachari, Advocate, with him), for Appellants. 

• T. Satyanarayana, Advocate, for Respondents. 

G.R. Appeal dismissed. 


. [Supreme Court.] 

K. Subba Rao, Raghubar Dayal and Dr. Raghubir Saran vi • 

J. R. Mudholkar, JJ. . Tlie State of Bihar • 

I4<A March, 1963. .Qr. A. No. 87 of 1961 

_ Constitution of India (1950), Article i^ 5 -^High Court's power to expunge remarks 
made against the person who loas neither a .party nor a witness in the proceedings — 
Section 561-A, Criminal Procedure Code {V of 1898). 

. Now, the question is whether in such circumstances this Court in exercise of 
ite po-wers under Article 136 of the Constitution should interfere with the order of 
the High Court. Is it such an exceptional case which calls for the interference of 
this. Court? The High Court in exercise of its discretion, for the rea^onTgfven S 
itj refused to expunge the yeiuarks. It is certainly not a case meriting the ’inter- 
ference of this Court in its extraordinary jurisdiction. ° ‘ ■ 

• That apart, I entirely agree with the observations of the High Court. ■ A iudicial 
officer do« not prrender his judgment in medical matters to the ipsi dixit of the 
doctor. _ The opinion of a doctor has great weight, proviaed it is supported by the 
material on which he formed the. opinion. If he. does not disclose the particulars 
of the clinical results how can the Court come .to a .conclusion that the accused 
were so lU as to be released on bail ? In the circumstances the Magistrate' said that 
&e doctor was grossly neghgent. It is not possible to say that the said observation 
IS either irrelevant or without foundation. 

' • Senior Advocate {E. Udayaratnam and??. C. Prasad, Advocates, 

•with hun), for Appellant. 


Advooa.es of 

O 'R- 

' , Appeal dismissed. 



[Supreme Court.]; • • 

S.K. Das, A. K. Sarkar, K. N. WancKoo / The State of Uttar Pradesh jt, 

and^T. C. Das Gupta, JJ. . Mohammad Naim. 

i^th March, 1963. .Qr; A. No. 81 of 1962;. 

Criminal Procedure Code {V of iSgS), section, 561-A — Observations of Mr. Justice 
Mullah, Lucknow Bench of the Allahabad High Court against the Indian Police Force to ask 
for expunging— Loca?, Standi 0/ the U.P. State— General Clauses Act (X 0/1897). 

It is undoubtedly open to the High Court to expunge remarks from a judgrhent 
in order to secure the ends of justice and prevent abuse of the process of the Court. 

In the case before us the learned Judge chose to make sweeping and general 
observations against the entire police force of the State. 

We consider that the remarks made by the learned Judge in respect of the entire 
police force of the State were not justified on the facts of the case nor were they 
necessary for the disposal of the case before him. The learned Judge conceded 
that the general remarks he made were not based on any evidence in the record ; 
he said that he drew largely from his knowledge and experience at the Bar and on 
the Bench. Learned counsel for the appellant has very frankly stated before us 
that the learned Judge has had very great experience in the matter of criminal 
-cases and was familiar with the method of investigation adopted by the local police. 
He has contended, however, that it was not proper for the Judge to import his 
personal knowledge into the matter. We do not think that in the present case 
we need go into the question as to the extent to which a Judge or Magistrate may 
draw upon his experience in assessing or weighing evidence or even in judging the 
conduct of a person. We recognise the existence of exceptional circumstances in 
a case where the Judge or Magistrate may have to draw upon his experience to 
determine what is the usual or normal conduct with regard to men and affairs. 
We say this with respect, but it appears to us that in the present case even allowing 
jTor the great experience which the learned Judge had in the matter of criminal 
trials, his statement that “ there was not a single lawless group in the whole country 
whose record of crime came anywhere near the record of that organised unit which 
is known as the Indian Police Force ” was wholly unwarranted and, if we may 
say so, betrayed a lack of judicial approach and restraint. 

C. B. Agarwala, Senior Advocate, G. C. Mathur, Shankar Sahai and C. P. Lai, 
Advocates with him), for Appellant. 

J. P. Goyal, Advocate, for Hon’ble Chief Justice and his Companion Judges of 
the Allahabad High Court (on notice). 

. ^ Appeal allowed. 

[Supreme Court.] 

P. B. Gajendragadkar, M. HidayatuUah Mirza Raja Pushpavathi -Vijayaram 

and J. C. Shah, JJ. ■ Gajapathi Raj Manne Sultan Bahadur v. 

i^th March, 1963. - • Sri Pushavathi Visweswar Gajapathiraj 

Rajkmnar of Vizianagram. 

G. As. Nos. 170-177 of 1961. 

Impartible estate — Devolution by primogeniture — Madras Estates {Abolition and Conver- 
sion into Ryotwari) Act {XXVI of 1948) — Hindu Law. 

Since the decision of the Privy Cqimcil in Shiba Prasad Singh v. Rani Prayag 
Kumari Debi L.R. 59 I. A. 331, it must-be taken to be well-settled that an. estate 
which is impartible by custom cannot be said to be the separate or exclusive property 
of the holder of the estate. If the holder has got the estate as an ancestral estate 
and he has succeeded to it by primogeniture, it will be a part of the joint estate of 
the undivided Hindu family. 

On the whole, we do not think that a case has been made out for om inter* 
ference with the conclusion thus reached by the Court of Appeal. 
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The result is the appeals preferred by defendants i and 2 fail and are dismissed. 
■Therefore we do tliink^that tlie argument based on the trast deed executed by 
CHtti Babu mX supports the plaintiff’s case that the buildings in question had 
to iSporSed Eabu «ith *c tapartiWo Zamindan estate. 

In the result die plaintiff’s appeals also fail and are dismissed. 


G.S: Pathak, Senior Advocate, for Appellant (In G. As. Nos. 1 70-1 71 of 1961) 
and Respondent No. i (In G.As. Nos. 172-177 of 1961). 

M. C. Setalvad, Senior Advocate, C. K. Daphlary, Solicitor-General of India, 
for Appellant (In G.As. Nos. 172-173 of 1961) and Respondent No. i (In C. As. 
Nos. 170-171 011961) and Respondent No. 2 (In C.As. Nos. i 74 "t 77 of 1961). 


A. V. Viswanalka Sasiri, Seiuor Advocate, for Appellants (In G.As. Nos. 174- 
17506 1961) and Respondents Nos. 3 and 4 (In G.As. Nos. 170-173 061961) and 
Respondents Nos. 4 and 5 in G.As. Nos. 170-177 t>f 1961). 

C. B. Agarwala, Senior Advocate (IT. K. Jain, Advocate, with him), for Appel- 
lant (In C.As. Nos. 176 and 177 of 1961) and Respondent No. 4 (In G.As. Nos. 
174-175 061961). 

G.K.. Appeals by both the parties dismissed^ 



[Supreme Court,] 

P. B. Gajendragadkar, K. N. Wanchoo Sirsilk Ltd. v. Government of A,P. 

and K. C. Das Gupta, JJ. 

20th March, 1963. G.As. Nos. 220, 423 and 424 of 1962. 

Industrial Disputes Act {XIV of 1947), sections 17, 17 (1), 18 (l), 18 (3) — Order 
23, Rule 3, Civil Procedure Code. (V of 1908.) 


In State of Bihar v. £)..¥. Ganguly and others, (1959) S.C.J. 533 : (1959) i M.L.T: 
(S.G.) 178: (1959) I An.W.R fs.C.) 178 : (1959) mI.J. (Crl.) 323: (i 959 ) 

S.e.R. 1191, deahng with an argument urged before this Court that where a 
settlement has been arri ved at between the parties while an industrial dispute is 
pending before a tribunal, the only remedy for giving effect to such a [settlement 
would be to cancel the reference, this Court observed that though the Act did not 
contain any provision specifically authorising the industrial tribunal, to record a 
compromise and pass an award in its terms corresponding to the provisions of 
Order 23, rule 3 of the Code of Civil Procedure, it would be very unr easonable 
to assume that the industrial tribunal would insist upon dealing with the dispute 
on the merits even after it is informed that the dispute has been amicably settled 
between the parties, and there can be no doubt that if a dispute before at ribunal 
is amicably settled, the tribunal would immediately agree to make an award in 
terms of the settlement between the parties. 

, We therefore allow the appeals and direct the Government not to publish 
the awards sent to it by the industrial tribunal in these cases in view of the binding 
nature of the settlements arrived at between the parties under section 18 (1) of the 
Act. In the circumstances we order the parties to bear their own costs. 

S. K. Bose and B. P. Maheshwari, Advocates, for Appellant (In C A No 220 
■of 1962). 


M. C Setalvad, Senior Advocate {S K. Bose and Sarrfar Bahadur,' Advocates, 
with him), for Appellants (In C.As. Nos. 423 and 424 of I962). 

K. R. Chaudhuri and P. D. Menon, Advocates, for Respondent No. i (In all 
G R ■ 

■ ' Appeals allowed. 
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[Supreme Court.] ■' ' , 

■K. Subba Rao, Raghuhar Dayal . G. S. Bausal a. 

Mudholkar, JJ. The Delhi Administration.. 

2i5t March, 1963. Gr. A. No. 219 of i960. 

Penal Code {XLV . of 1.860), section 367 — Gist of offence. 

The decision of this Court in Dr. Vimla v. The Delhi Administration, (Criminal 
Appeal No. 21^ of i960 decided on 29th November, 1962), is clearly distinguisha- 
ble from the present case. 

Neither she (Dr. Vimla) got any economic or non-economic advantage by 
m^ng the said false documents nor the Insurance Company incurred any econo- 
mic or non-economic loss by her so doing. Therefore, tliis Court held that she 
'ivas not guilty of forger^'. But in the present case, the appellant clearly secured 
. an economic advantage by making the false documents by (i) saving the money 
Avhich he would have otherwise spent in obtaining a succession certificate, and (ii) 
■getting the money belonging to his father as his heir. Even otherwise he secured a 
non-economic advantage as he got himself relieved of the trouble of getting the 
certificate of proof to the satisfaction of the rationing authority and the Post Master 
General of his credential to receive the money. He was, therefore, guilty of mak- 
ing the false documents both dishonestly and fraudulently. The High Court is 
right in coming to the conclusion which it did. 

A. S. R. Chari, Senior Advocate {J. B. Dadaachanjt, 0 . C. Mathvr and Ravinder 
Jfarain, Advocates of Mjs. J.B. Dada^anji & Co., with him), for Appellant. 

Frank Anthony, and R.Jf. Sachlhey, Advocates, for Respondent. 

G.R. Appeal dismissed. 

[Supreme Court.] 

B. P. Sinha, C.J., J. C. Shah and jV. Raja-. Mrs. Chandnee Widyavati Madden v. 
gopala Ayyangar, JJ. Dr. C.L. Katial. 

25th March, 1^6^. G.A. No. 559 of 1962. 

Specific performance of the contract — Condition precedent for the sale. 

In this view of the matter, the High Court was entirely correct in decreeing 
the suit for specific performance of the contract.' The High Court should have 
further directed the defendant to make the necessary application for permission 
to the Chief Commissioner, which was implied in the contract between the parties. 
The defendant has to make the necessary application for permission to the Chief 
Commissioner, which was implied in the contract between the parties. As the 
defendant-vendor, without any sufficient reasons, -withdrew the application al- 
ready made to the Chief Commissioner, the decree to be prepared by this Court 
will add the clause that the defendant, -within one month from to day, shall make 
the necessary application to the Chief Commissioner or to such other' competent 
authority as may have been empowered to grant the necessary sanction to trans- 
fers like the one in question, and further that -within one month of the receipt of 
that sanction she shall convey to the plaintiffs the property in suit. In the event 
of the sanction being refused, the plaintiffs shall be entitled to the damages as 
decreed by the High Court. Motilal v. Nanhelal (L.R. 57 I.A. 333), approved. 

A. Ranganatham Chetty, Senior Advocale {S, K. Mehta and K. L. Mehta, Advo- 
■ca es, with him) for Appellant. 

M. C. Setalvad, Senior Advocate {Hardayal Hardy and S. jV. Anand, Advocates, 
■with him), for Respondents. 

G.R. . -7— ■ Appeal dismissed. 

[Supreme Court,] 

P. B. Gajendragadkar, K. JV. Wanchoo Varada Bhavanarayana Rao v. 

and K. C. Das Gupta, JJ. , , , , The State of A.P. 

z^th March, 1963. ' C.A. No. 340 of 1961. 

Madras Estates Land {Reduction of Rent) Act {XXX of 1947 ) — Burden of 
proof— Section lOi of the Evidence Act. 

The decis ion of this Court in Diet. Board, Tanjore v. Xoor Mohd. (1952) 2 M.L.J. 
586. A.I.R. 1953 S.C. 446, has generally been taken to lay down die law that 
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when the question arise, in any, case before the Courts whether certain lands con- 
stitute an “ estate ” the burden of. proving that they constitute an estate is upon, 
the party who sets up that contention. On a closer examination however it ap- 
pears that this decision cannot be considered to be an authority for this propositmn. 
The judgment of Mr. Justice Mahajan (as he then was) states “ That it was conceded 
by Mr.' Somayya, the learned counsel for the respondent that the burden of prov- 
ing that certain lands constitute an ‘estate’ is upon the party who sets up the con- 
tention.” The judgment proceeded on the basis of this concession by counsel 
and contains no discussion on the question and consequently no pronouncement. 
The other learned Judge, Mr. Justice Chandrasekhara Aiyer has also stated ‘ that 
the respondent has not successfiilly discharged the onus that rests on him to show 
that K-unanjeri was an ‘ estate ’ within the meaning of the Act.” His view that 
such onus did rest on the respondent was also apparently based on the conces- 
sion made by counsel. It will not be proper therefore to treat the judgment of 
this Court in Dist. Board, Tanjore case, as a decision on the question of burden, 
of proof in such cases. 

Applying these principles we find that the plaintiff who asks the Court for a 
declaration that the area covered by the Title Deed 1082 is not an estate must prove 
that it is not an “ estate If no evidence were given on either side the plaintifT 
would fail. For we have found that there is no presumption in law either that 
the area in question is an estate or that it is not an estate. It follows from this 
that the plaintiff who is to prove that the suit lands do not form an estate must 
show that the minor inams were granted subsequent to the date of the inam grant 
of the named village. The plaintiff has clearly failed to discharge this burden.. 

JV. V. Ratnadas and . T. V. R. Tatachari, Advocates, for Appellant, 

P. Rama Reddy and P.D. Menon, Advocates, for Respondent No. i. 


G.R. 


Appeal dismissed.. 


[Supreme Court.] 

A.K. Sarkar, K. N. Wanchoo and Bijayananda Patnaik 

K. C. Das Gupta, JJ. Satrughna Sahu.. 

2.6th March, 1963. C.A. No. 603 of 1962. 

Representation of People Act {XLIIl of 1951), sections 82, qo (3) and 116-A— Order 
23, rule I (i) of the Civil Procedure Code (F of 1908). ^ ^ 

We are of opinion that the High Court should have allowed the appHcation, 
for unconditional withdrawal made by Satrughna Sahu, the appellant before it 
Further the High Court in this cormection need not have referred -to the affidavit^ 
filed on beh^f of the other two defeated candidates before it, for such SS’ 
were irrelevant, if Satrughna Sahu, the appellant before the High Court was entitled 
to rvithdraw the appeal unconditionally and the High CourtSuld not refusrsS 
withdrawal. . . 

In the view we have faken on the first question raised before us it is not neces- 
sary to deal TOth the. second question, though we may add that^ ’as at present 
advised it seems to us that the High Court was in error in trpnt5r.tr +v.p ovrrrV 
for mthdrawal of the appeal as if it were an application for withdLval of an eS 
tion petition under section 109 and refernnu the matter tr. r- r -il i 

Eve/if High Com had /owjr .rfusl 

appeal, the proper course for the High Court wwld be to consider Si that S 
requW by section .to itself. However in vietv of onr aSSr .," Ihe first 
question wre need not pursue the pomt further. 

M. C. Selalvad yxA Ranadeb Chaudhri, Senior r-kr -r^ d 

Advocate and 5 . JV. and iiflmej-AwarJVatA,! Advocates of Ml 

& Co. with them)„for' Appellant. ’ Advocates of Mjs. Rajtnder Jiarmrt 

R. Gopalakrishnan, Advocate,- for- Respondent No. 2. 

- G.R. ■ -' ■ ■■ • ' 


\Appedl allowed^ 
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■ [Supreme Court.J ■ ■ . 

P. Sinha, C.J., J. C. Shah and The Union of India v. 

jV. Rajagopala Ayyangar, JJ. The Birla Cotton Spinning & 

z^th March, 1963. ‘ ' Weaving Mills, Ltd. 

G.A. No.' 609 of 1961. 

Arbitration Act (X of 1940), section 34 — Stay of suit by the respondent .alleging that 
'dispute had arisen between the parties and there being an Arbitration agreement which could 
-be invoked by the appellant being ready -and willing to do all things necessary for the proper 
conduct of the Arbitration. • • ‘ 

The Court held : *' But the Union is not seeking to go to arbitration on a 

dispute between the parties about a breach committed by ‘one side or, ;the other 
or whether circmnstances have arisen which have discharged one or both parties 
from further performance. It is a case in which in substance there is no dispute 
■between the parties “ tmder ”, in connection with ”, or even “ with regard to ” 
the contract'. The plea raised by the Union for stay of the suit was frivolous. It 
is some^v'hat surprising that the plea should have been raised and persisted in, and 
-even after going to arbitration the -other cases have been brought up to this Court 
involving large costs to the public exchequer. 

Pf. S. Bindra, Senior Advocate {R. H. Dhebar, Advocate, with him), for 
A.ppellant. 

G. B. Pai, Advocate, and J. B. Dadachanji, 0 . C. Mathur and Ravinder 
Xarain,' Advocates of Mjs, J. B. Dadachatiji & Co., for Respondent. 

G.R. , Appeal dismissed. 

[Supreme Court.] ... 

S. K. Das, A. K. Sarkar and Laxmidas Dayabhai Kabra%va]a a. 

JV. Rajagopala Ayyangar, JJ. Nanabhai Chunilal Kabrawala. 

z^th March, 1963. C.A. No. 759 of 1962. 

Practice — Legality and propriety of an order of a single Judge of a High Court directing 
-a counter-claim filed by the respondents to be treated as a plaint in a cross-suit and remanding 
the case for trial on that basis — Sections 37 and 55 (i) of the Partnership Act {IX of 1932) 
— Order 8, rule 6, Civil Procedure Code {V of 1908) — Limitation Act (IX of 1908), 
Article 106. . . _ 

By Majority. — It would- be seen that section 37 lays down the substantive la^v 
relating to the liability of a surviving partner who wthout a settlement of accounts 
with the legal representatives of the deceased partner utilises the assets, of the part- 
nership for continuing the business as his own. If in. the present case the plaintifT 
"has done so' he would be liable to the obligation laid- by the provision and if he has 
not, he would not be so liable. Therefore the section cannot stand in the way of 
the conversion prayed for by the defendant. . 

We consider that the question of goodwill has even Jess -bearing on the exer- 
-cise of the discretion by the Comt than even the accounting contemplated by 
section S 7 . Goodwill is a part of the assets of a firm and ^'section 55 (i) of the 
Partnership Act enacts that in settling the accounts of a firm after disssolution the 
goodwill shall, subject to contract between the partners, be included in the assets 
and it may be sold either separately or along with other property of the firm. 
’The prima facie rule therefore is that the goodwill of the finn being a part of the 
assets has to be sold just like other assets before the accounts between the partners 

■ can be settled and the partnership wound up. , Why there should be any parti- 
• cular reference to goodwill'which is only one of the several assets of a' firm in a 
■olaint for taking accoimts of a dissolved partnership is hard, to see.. How,' similarly, 
the existence of goodwill as an'asset of Ae firm which has' to be sold and the 
proceeds divided between the partners in the accoimt-toking is a bar to the 

■ conversion of a counter-claim into a plaint in a cross-suit is not easy to com- 

ijjrehehd. * ■ 
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These were the only three matters %vhicli were taken into account by the 
learned trial Judge in . refusing the defendants’ prayer for freatmg ,the counter- 

claim as a plaint in a cross-suit. _ _ 

There will be a direction that the defendants arc at liberty to file a freslr 
pleading in the place and stead of their counter-claim contained in paragraphs 
25 and 26 of the Written Statement, dated lyth October, 1951, provided , how- 
ever that there shall be no substantial variation in the allegations to be made 
or the reliefs to be claimed by them in such fresh pleading. This they might file 
wthin 4 weeks of the receipt of this order by the trial Court. In the event of the 
defendants exercising the option hereby given, the plaintiff shall file the Written 
Statement within 4 weeks thereafter. We ought to make it clar that by the direc- 
tions we have given above we do not.intend to preclude the parties from seeking 
any other or further amendment of the pleadings or to fetter, in any manner, 
the power of the Court to permit such amendment under Order 6 , rule 1 7, Civil 
Procedure Code at any subsequent stage of the proceedings. 

S. T. Desai, Senior Advocate (. 4 . G. Ralnaparkhi, Advocate, with him), for 
Appellant. 

M. H. Chhalrapaii, Advocate, and J. B. Dadacitanji, 0 . C. Mathur and Ravinder 
Pfarain, Advocates of Mjs. J. B. Dadachanji & Co., for Respondents. 

G.R. Appeal dismissed^ 

[Supreme Court.) 

B. P. Sinha, C.J., J. C. Shah and Thakkar Hemraji Keshavj 

JV. Rajagopala Ayyangar, JJ. Shah Haridas Jethabhai. 

2gtA March, 1963. C.A, No. 164 of 1961.- 

Sauraskira Groundnut and Groundnut Products [Forward Contract Prohibition) Orders 
'Rules and Regulations of groundnuts ready delivery'' of the Veraval Merchants'' 
Association. 

From the absence of a clause expressly prohibiting transfer of the contract 
against delivery orders, railway receipts or bills of lading it cannot be inferred 
that the contract is transferable. The question whether an impugned contract 
is transferable must depend upon the language of the contract interpreted in the 
light of surrounding circumstances, and silence of the contract cannot be regarded 
as an indication of transferability — ^much less would it justify an inference that it 
is transferable. 


We must then consider having regard to the surrounding circumstances if 
such a term can be implied. The contracts are made subject , to the rules and 
regulations of the Veraval Merchants’ Association. These rules are designated 
“ Rules and Regulations- of groundnuts ready ddivery”. 

On a careful revie%v of the rules we are of the view that xmder the rules and 
regulations of the Veraval Merchants’ Association pursuant to which the contracts, 
are made, the contracts were not transferable. • The contracts were undoubtedly 
for delivery of groundnut at a future date, but they were contracts for specific quality 
for specific price, and for specific delivery under the rules of the Association under 
which they were made.. The contracts were,, for reasons . already mentioned, also 
5*^ third parties, and could not be regarded as forward contracts- 
within the meaning of the order. It is unnecessary therefore to consider whether 
the respondent who claimed to have acted as Pucca Adatia and therefore as Gonimsi- 
sion Agent was entitled to claim .reimbursement for any amount alleged to have 
been paid by him on behalf of the appellant for losses suffered in the transactions' 
m dispute. , , 


B R. L. Iyengar, Atiour Rehman,j.L. Doshi. and . A". L. Haihi, Advocates, for* 
Appellant.. ’ 

' Purshotiam Trikamdas, Scmor Advocate [J. ’b. Dadachanji, 0 . C. Mathur 

Spondenf’^ Advocates of M/s. J. B. Dadachanji & Co. with him), for 


G.R. 


Appeal dismissed. 


[Supreme. Court.], . ‘ , 

■ P. B. Gajendragadkar, K. N. Wanchoo "■ Ahmad Adam Sait v. 

and ^T. C! Das Gupta, JJ. ' ■ • , , M. E, 'Makhri.; 

2^th' March; 1963. ' ■ G.A. No. 3;68 of 1961; 

. Civil Procedure Code (V of 1908), section 92 and Order 1. Rules 8 atul lo-r-Res judicata. 

In the case of Raja Andndrao v. Shamrao and others,, i S.C.J. ,584 : (1962) 
I. M.L.Jl (S.C.) 234 : (1962) I An. W.R. (S.G.), 234 : (1961) 3 S.G.R. 930 at 
p. 940, this Gourf has no doubt observed that a decree passed in a’ representative 
suit .under section 92 binds not only the parties thereto, but all those who are inte- 
rested in the Trust, and Mr. Setalvad has naturally relied upon this observation 
in support of- his plea of res judicata but it would be unreasonable to treat, the 
said observation as laying down a broad and unqualified proposition like the one 
which Mr. Setalvad had subnaitted before us. The context in which the obser- 
vation has been iriade must be borne in mind and that context clearly shows- that 
the earlier suit had been filed in respect of a Hindu Temple and it was plain' from 
the recitals in the plaint filed in that suit that the plaintiffs who had brought the 
said suit represented the interests of all worshippers and devotees of the said teniple, 
including the, worshippers who had brought the subsequent suit. In other words, 
in’ accepting the plea that the subsequent suit brought by the worshippers was 
barred by res, judicata, this Gourt affirmed the finding that the interests of the said 
worshippers had been represented in the earlier suit, and so, it made no difference 
to the binding character of the decree passei. in that siiit that the said worshippers 
personally did not appear in the earlier litigation. This decision, therefore, pro- 
'ceeds on the basis that the party who was held precluded from filing a subsequent 
suit was constructively represented in the earlier litigation and the provisions of 
^Explanation VI to section 1 1 therefore, applied. It is thus clear that the observations 
made in Raja Anandrao’s case do not support Mr. Setalvad’s contention in the 
present appeal. 

. Therefore, we are satisfied that the High Gourt was right in coming to- the 
conclusion that the scheme must be revised on the true basis that the Mosque does 
not belong exclusively to the Gutchi Memons, but belongs to all the S'unni Musal- 
mans of Bangalore. 

By modifying the clause in this way, we wish to make it clear that if in future 
an occasion arises for changing or altering the terms of the scheme, it should not 
be necessary. £0 file a separate suit. - ' . 

In the result, .we reject all the c:)ntehtions raised by the appellants and confirm 
the findings recorded by the High Gourt in favour of the respondents. We are, 
however not inclined to affirm' the order of remand passed by the High Gourt, 
because we have held that the scheme framed in 1927 should be left as it is with 
the modifications which we have indicated in our judgment. ■ Therefore,* the order 
of -remand passed by the High Gourt is reversed and the respondents’ claim for 
a modified scheme allowed. The appeal is dismissed with the above modifications. 
The appellants wfil pay the costs of the contesting respondents throughout. 

M. C. Setalvad, Senior Advocate {M. L. Venkatanarasimhaiah,' ' Advocate, and 
S. N. Andley, Rameswar Nath and P. L. Vohra, Advocates of Mjs, Rajinder Narain 
(2f Co. with him), for Appellants. ' . . 

A. V. Viswanatha Sastri, ' Senior Advocate (jl^. S. IC. Sastri and, ,M. S. 
Narasimhan, Advocates, .with him), for ■ Respondent No. 1/ , ^ 

Ordered accordingly. 


S— NRC 



[Supreme Court.] 

P. B. Gqjendragadkar, K. Wanchoo 
; and iv.C. Das Gupla, JJ. 

*' ■ sgf/i March, 1963. 


Madamanchi Ramappa v. 
Murthaluru Bojjappa. 
G.A. No. 376 of tg6i. 


Civil Procedure Code {V of 1908), section 100 — High Courts’ Jurisdiction to interfere 
■ with the conclusions of the Courts below on questions ^ fact. 

The question about the liimts of the powers conferred on the High Court in 
dealing' with Second Appeals has been considered by High Courts in India and by 
the Privy Council on several occasions. One of the earliest pronouncements of 
the Privy Council on this point is to be found in the case of M5/. Durga CItowdhrain, 
Ir.R. 17 I.A! 122. In the caseof Deity Patlabhiramaswamyv. S.Hanymayya and others, 
A.I.R. 1959 S.G. 1204, this Court had occasion to refer to tlic said decision of llic 
Pri\7 Council and it was constrained to observe that “ notwithstanding such clear 
and authoritative pronouncements on tJic scope of the provisions of section 100, 
Civil Procedure Code, some learned Judges of the High Courts arc disposing of 
^cond Appeals as if they were First Appeals. This introduces, apart from the fact 
that tl^ High Court assumes and exercises a jurisdiction which it docs not possess, 
a gambling elancnt in litigation and confusion in the mind of the litigant public”. 
On tlus ground, this Court set aside the second appellate decision which had been 

^^’^‘^handra Ayyar and another v.- Rama- 
Itngam Ghettiar and another, A.I.R. 1963 S.G. 302, also relied upon.] 

M. Rajagopal and K, R. Ghaudhuri, Advocates, for Appellants. 

A. V. Viswanatha Sastri, Senior Advocate 
him) for Respondent. 


{B, K. B. Haidu, Advocate, with 


G.R. 


^Appeal allowed. 


[Supreme Court.] 

K B. UnWty of D* r. 

■ Atm. C.AS, No. 65ol5Tof^^6t 

limrf MMiJ’SiW itlfhdil^Vnd“1Z''Sf 

Won;j.^ru" .he Miranda CoUege for 

0 ) of the Industrial Disputes Act and ? ?• "uder section 2 

against them under , section 33-C (2)^of tS A?t^l .T" H 

Case-law considered. ^ ^o be incompetent. 

.^ribunal\re''S’iide^aS^S^pSo^^^ Industrie 

(2) , of the Act are dismis^d. 

Ralnaparkhi, Advocates, \rith him) 7 fo?Ap 5 llSits^°'^^‘^“’ 

■ ■ ■ ■ Janardhan Sharma, Advocate, for Respondents. 

, .S. P. Varma, Advocate, for Intervener No. 1. 

AdvoStffci^en«''io."“ Ram, Bhejalal Malik, 

Appeals allowed. 
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[SupREitE Court.] . . 

S. K. Das, A. K. Sarkar, and JV. Raja- 
gopala Ayyangar, JJ. ■ 

1st April, 1963. 

Will — Construction — Indian Succession Act ^XXXIX of 
82 and 84 — Meaning of expressions “ enjoy the property upto 
time ” and “ after the death 


Ramachandra Shenoy v. 
Mrs. Hilda Brite. 
G.A. No. 452 of 1959. 
i 925 )> sections 69, 72, 73, 
her death''', “ after the- life- 


It woixld be obsewed that -in Illustration {a) to section 84 of the 
Succession Act the bequest is made to the first taker and his descendants. 
Where they are descendants of the first taker, the presumption is that 
the reference to the. persons to take the gift over, is intended to denote the 
quality of the first taker’s estate and not for the purpose of the subsequent 
takers having independent gifts. Where the subsequent legatees are-intraded 
to be tliemsdves direct beneficiaries and they are directed to take along 
with the first taker the interest of the first taker is cut down to a joint inte- 
rest in the property so as to enable the subsequently named to partake the legacy. 
That is Illustration (b) to the section. There the second named is a collateral and 
by tire use of the conjunction ‘ and ’ a joint interest is presumed to be created in 
favour of all the legatees. Where the subsequent taker is a descendant of the first 
taker, as in Illustration (a), but the testator does not provide for his taking it along 
with. the first named it is a case falling under Illustration (c) where successive inte- 
rests are created by the use of the words ‘ after the first taker’s death In such 
a case even if the second taker were the issue of the first the first taker’s 
interest is for life since by the use of the words ‘ after his or her lifetime ’ successive 
interests are intended to be created. In our opinion, the case on hand would fall 
within Illustration (c) and the bequest to Severina is only of life interest, this being 
made cleair by the use of the words ‘ after her lifetime ’. 

It is therefore manifest that expressions ‘after the lifetime’ and ‘after the 
death ’ were words understood by die draftsnian of the t\ill to indicate that the 
interest referred to was a terminable one — a life interest and we have these words 
‘ after her, lifetime ’ in clause 3 (<^) 

Quite a number of authorities were cited by learned Counsel on either side 
but in each one of these we find it stated that in the matter of the construction 
of a will authorities or precedents were of no help as each ivill has to be construed 
in its own terms and in the setting in which the clauses occur. We have therefore 
not thought it necessary to refer to these decisions. 

S. Andley and A. G. Ratnaparkhi, Advocates, for Appellants. ■ 

A. V. Viswanatha Sastri, Senior Advocate [G. Gopalakrishnan, Advocate of 
Mjs. Gagrat & Co. and R. Ganapathy Iyer, Advocate, -with him) for Respondents 
Nos. I and 19. 

M. V. Goswami and B. C, Misra, Advocates, for Respondents Nos 8 to 14. 

G.R. — : Appeal .dismissed. 


[Supreme Court.] 

P. B. Gajendragadkar, K. N. Wanchoo, Basti Sugar Mills -Ltd. v. 

K.Q. Das Gupta, J. G. Shah and Ram Ujagar. 

N. Rajagopala Ayyangar, JJ, C.A. No. 225 of 1963. 

/ph April, 1963. ■ , 

U,P. Industrial Disputes Act, sections 2, (f) and (1) (iv): — Definition of employer — Article 
ig (i) (g) of the Constitution — Minimum wage under. Standing Orders. ■ ' . ■ 

The position thus is (a) that the respondents are workmen within the mean- 
ing of section 2 {z), being persons employed in the industry' to do manual work 
for reward, and {b) they were employed by a contractor with whom, the appellant 
company had contracted in the course of conducting the industry for the execu- 
tion by the said contractor of the work of removal of press-mud which is ordi- 
narily a part of the industry. It follows therefore from section 2, (^) read with sub- 
clause (iv) of section 2 (f) of the Act that they are workmen of the appellant 
company and . the appellant company is their employer. There is no substance, 
therefore in the first point raised by the learned counsel for the appellant. 
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The second point, vk., that this definition contravenes the appcllant^s ’iunda- 
mental- rights under Article 19 (t) is) ts equally devoid of substance. ■ Assuming 
that: the result^ of this definition of employer in sub-clause (iv) of section 2 (/) is 
.the imposition of some restrictions on the appellant’s right to carry on trade or 
business, it cannot be doubted for a moment that the imposition of such restric- 
tions is in the interest of the general public. For, the interests of the general public 
require that the device of the engagement of a contractor for doing work which 
is ordinarily part of the industry should not be allowed to bc availed of by owners 
of industry for evading the provisions of the Industrial Disputes Act. That these 
provisions are in the interests of the general public cannot be and has not been dis- 
puted. That being the position, the impugned definition which gives the benefit 
of the provisions of the Act to the workmen engaged under a contract in doing 
V'ork which is ordinarily part of the industry cannot but be held to be also in the 
interests of the general public. 

We have therefore come to the conclusion that the words “ employed by a 
factory” are wide enough to include- workmen employed by the contractors of 
factory also. - ^ 

G. S. Palhak^ Senior Advocate (Z). W. Mukherjec, Advocate, with him), for 
Appellant. 

M. Rajagopalati and JC. R. Chattdhuri, Advocates, for Respondents. 

G.R. Appeal dismissed. 


[Supreme Court.] 

K. JV. Wanchoo and K. C. Das Gupta, JJ. M/s. Kesoram Cotton Mills Ltd. v. 

Gangadhar. 

/\.th April, 1963. C.As. Nos. 425-426 of 1962. 

Industrial Disputes Act {XIV of 1947), section 33 (2) (6) — Rules of . natural justice 
— Wages during period of suspension. • 

We are therefore of opinion that clause (7) refers to the period up to the date 
of the agreement including the period of grace given to the workmen in clause 
(i) in order to join their duties and not to the future. In this view of the matter 
the tribunal was not unjustified in granting wages for the suspension period after 
the date of this agreement to those whom it reinstated. The contention -of the 
appellant in this behalf must fail with respect to those reinstated. We shall con- 
sider the case of nine workmen permitted to be dismissed when considering the 
appeal of the workmen. ■ ■ ' 

The tribunal has held that this procedure followed by the inquiry officer rvas 
open to objection and was against the principles of natural justice and that the 
witnesses should have been examined in chief in the presence of the workmen 
against whom the inquiries were going on. The requirements of principles of 
natural justice were , laid down by tliis Court in The Union of India v. T. R. Vertnd, 
(1958) S.G.J. 142 : (1958) -I An. W.R. (S.C.) 67 : (1958) i M.L.L (S.C.) 67: 
(1958) M.L.J. (Crl.) 123: (1958) S.G.R. 499. ^ ’ J t , ^ / 

The order of the tribunal therefore holding tliat the inquiries were vitiated 
by rules of natural* justice is correct. We may add however that in- spite of the/-^- 
above finding tire tribunal permitted termination of the service of four of these 
five workmen and reinstated only one. We shall deal with this' aspect of the matter 
further when considering the appeal of the workmen. , ' 

In the result, the award of the tribunal is affirmed in the light of and subject 
to the above modifications and consequently the appeal by -the management is 
dismissed and by the workmen allowed only with respect to the grant of wages in 
the manner indicated above. In the circumstances parties will bear their own costs 
in- both appeals. - - " % , , - 

■M. C. Setaluad, Senior Advocate (B. P. Maheshwari, Advocate, with him), for Ap-' 
pellant (In G.A.-No. 425 of 1962) and the Respondents (In C.A. No. '42^ of 1962). 

T. Kumar, Advocate, for Respondents ■ (In C.A. No. asc, of 1062) and; the' 
Appellant (In G; A. ' No. • 426 of 1962).. 

G.R. '■ ' - ■ • ' — Appeal -by management distnissede 

• -x. Appeal by workmen allouled iri purU 


ii], PUNJAB national banKj LTD, V. kharbAnda {Waiiclwo, J ). 3^^ 

THE. SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, A. K. Sarkar and K. N. Wanchoo, JJ. 
The Punjab National Bank, Ltd. . ' . , . . Appellant * ' ‘ 

V. . ■ • 

K. L.' Kharbanda .. Respondent. > 

InSuslriat Disputes Act {XIV of 1947), section 33-C — Scope — Section 33-C (2 ) — Benefit includes monetary 
and non-monetary — BanMng Companies— Sastry Award— Supervisor's scale — Fixation of pay. 

Section 33 -G of Industrial Disputes Act is a provision in the nature of execution and' where the 
amount to.be executed is worked out or where it may be worked out without any dispute section 33-G 
(1) will apply. But where the amount due to a workman is not stated in the award and there is a dis- 
pute as to its calculation, sub-section (2) tvill apply and the workman would be entitled to apply there- 
under to have the amount computed provided he is entitled to a benefit, whether monetary dr non-, 
monetary, which is capable of being computed in terms of money. 

The word ‘ benefit ’ used in sub-section (2) is not confined merely to non-rnonetary benefit which 
could be converted in terms of money but is concerned with all kinds of benefits whether monetary, 
or non-monetary, to 'which a workman may be entitled. 

The Sastry Award had conferred a benefit on the employee and those like him by providing for 
fixation of pay in the new scale and even though that benefit may be monetary and there was a dispute 
as to the amount of that benefit, it was open to the empidyee to apply to the Labour Court for computa- 
tion of that benefit in terms of money and the labour Court would have jurisdiction to entertam the 
application and compute the amotmt due on the basis of the benefit conferred' by the award. 

The supervisor’s scale being a scale in the Bank , the employee is right in his claim that his basic 
pay Ccumot be reduced below what it would be under a point to point adjustment on • the correspond- 
ing scale which he was drawing before the Sen Award in the Bank as a workman. 

Appeal by Special Leave from the Judgment and Order, dated, the 2nd August, 
i960, of the Central Government Labour Court at Delhi in L.C.A. No. 80 of i960. 

A. V. Viswanalha Saslri, Senior Advocate (ffaunit Lai, Advocate, with him), ‘for 
Appellant. 

S. T. Desai, Senior Advocate {Janardan Sharma, Advocate, with him), for 
Respondent. 

^ The Judgment of tire Court was delivered by 

Wanchoo, J . — ^This is an appeal by Special Leave in an industrial matter. The 
respondent Kharbanda is a supervisor in the Punjab National Bank, Ltd., which is 
the appellant before us. The dispute relates to the fixation of his salary in accordance 
with the All-India Industrial Tribunal (Bank Disputes) A-ward (hereinafter referred 
to as the Sastry Award) . The respondent made an application to the Central Labour 
Court Delhi, under section 33-C (2) of the Industrial Disputes Act (XIV of 
1947) ^ (hereinafter called tire Act), and his case was that he- was entitled to certain 
benefits capable of being computed in terms of money under the Sastry Award, but 
the appellant had made a wrong calculation in fixing his basic salary. Therefore, 
the respondent prayed tliat the benefit to which he was. entitled by fixation- of his 
basic salar^"^ correctly should be computed in terms of money and detemuned by the 
Labour Court. His case further was that when his basic salary was rightly fixed under 
the Sastry Award he would be entitled to a sum of Rs. 6^428-28 nP. as arrears up to 
tlie date of his application. ... 

The application was opposed on behalf of the appellant and two contentions 
were raised to meet the case put forward by the respondent. In the' first place it 
was urged that the application was not maintainable under section 33-G (2) of the 
Act and the Labour Court had no jurisdiction to decide it. Secondly, it was urged 
that the manner in which the appellant had fixed the basic salary was correct and 
there was therefore no force in the contention of the respondent that.'he was entitied 
to. certain benefits of which he had been deprived and which should be calculated; 
by the. Labour Court.^ ■ - ■ 
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Before we deal with the two points which arise in the present appeal we may 
refer to the provisions of the Sastry Award out of which the present disptc arisen. 
Orieinallv another tribunal known as the Sen Tribunal was appomted in June, 1949, 
to go into die disputes between various banks all ovcr thc countiy and their employees 
The Sen Tribunal made an award after an exhaustive inquiry but on appeal to tin 
Court the said award was set aside in 1951. Thereafter Act (II of 1951) was passed 
as a temporary measure for freezing certain provisions of die said award in order to 
prevent the spread of the prevalent unrest amongst the bank employees in ^cstion. 
The said dispute was then referred by the Central Government to the Sastry Tnbunm 
in January, 1952. This tribunal held an elaborate inquiry and made its award which 
Wiw published on 20th April, 1953. Appeals were preferred by the banks and them 
employees against die said award before die Labour Appellate Tribunal, and on 2otn 
April, 1954, the Appellate Tribunal substantially confirmed the recommendation 
and directions of the Sastry Tribunal with certain modifications. In the present 
appeal, we are not concerned with the further history of the dispute, for it is admitted 
that the provisions of the Sastry Award with respect to the matter in controversy before 
us have remained unmodified when finally the dispute was set at rest by the Industri al 
Disputes (Banking Companies) Decision Act (XLI of 1955). 


The Sastry Tribunal decided after considering the matter from all aspects to 
provide only one scale for clerks in all banks, though banks themselves were divided 
into four classes and the places where the banks were situate were divided into three 
areas. In the present appeal we are concerned with Class A, area I, for which the 
grade provided was from Rs. 85 to Rs. 280 with varying increments [see para. 1 19 
of the award) to which it is unnecessar)'^ to refer. After having provided one cadre 
of clerks, the Sastry Tribunal then considered the question of certain special posts 
where the incumbent required special skill for the efficient discharge of his duties 
and the problem before it was whether there should be a separate scale for such 
special posts or whether the incumbents of such posts should be in the same, scale 
as clerks with certain advantages in the shape either of additional increments in 
tlie same scale or additional allowance over and above the scale pay or a combina- 
tion of both. The Sastry Tribunal rejected the formulation of a separate scale for 
these special posts and decided to grant a special allowance over and above the pay 
of the clerical scale. One such class of special posts with which the Sastry Award 
was concerned was the class of supervisors to which the respondent belongs and it 
provided a special allowance of Rs, 50 in the case of A class banks in area I for super- 
visors by para. 164 thereof, . . 


Then arose the question of fixing tiie pay. of the employees of the banks into 
the new scale provided in the award and that matter was dealt with in para. 292. 
The Sastry Award divided the employees into t\yo categories, namely, (i) those who 
entered the service ofthe banks before 31st January, 1950, and (ii) those who entered 
the service of the banks after 31st January, 1950, In the present case we are con- 
cerned with those who joined the service of the banks after 3 xst January, 1950, The 
relevant provision with respect to such employees is clause (7) of para. 292 
which reads as follows: — 

" (7) The workman shall be fitted into the new scale ofpay on a point-to-point basis as tliough 
it had been m force smee hejomed the service ofthe bank, provided that his adjusted basic pay is not 
less than what it would be under a point-to-point adjustment on the corresponding ‘pre-Sen’ “scale”. 

It may be mentioned that the respondent was appomted as a supervisor by 
theappellanton23rd April, 1951 on the basic salary of Rs. 120 per mensem. At 
that time the basic scale for supervisors was Rs. 120-8-200-E.B. 10-300 while there 
was a basic scale for graduate clerks, etc., of Rs. 75-5-120-8-200, The respondent 
was appointed . on the initial basic salary of Rs, 120 per mensem. The 
dispute between the parties is that the respondent claims tliathis basic salary should 
be fixed under para. 292 (7) according to the supervisor’s scale for the purposes of 
the proviso while the appellant claims that it can only be fixed at the highest on the 
scale for graduate clerks, and the appellant fixed the respondent’s pay on that basis, 
and that led to the respondent’s making the present application under section 33-G 
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(2) of the Act. ^ The tribunal has found in favour of the respondent. The appellant 
therefore applied for Special Leave which was granted,' and that is how the matter 
has come up before us. 

The first question therefore that falls for decision is whether such an applica- 
tion can be made under section 33-C (2) of the Act. Section 33-C (2) reads as 
follows : — 

" (2) Where any workman is entitled to receive from the employer any benefit which is capable 
of being computed in terms of money, the amount at which such benefit should be computed may, 
subject to any rules that may be made imder this Act, be determined by such Labour Court as may be 
specified in this behalf by the appropriate Government, and the amount so determined may be 
recovered as provided for in sub-section (1) ”. 

It is contended on behalf of the appellant that section 33-C (2) deals only with sucK 
cases where the workman is entitled to receive from the employer any benefit which 
is non-monetary but which could be computed in terms of money. It is said that’ 
it is only in such a case where the workman claims a non-monetary benefit from his 
employer that he can apply to tlie Labour Court for converting the value of this non- 
monetary benefit into money and computing the amount due in terms of money. 
On the other hand, it has been contended on behalf of the respondent that the benefit 
to which a workman may be entitled need not necessarily be non-monetary and 
that any benefit to which he is entitled under an award if it requires computation 
can be the subject-matter of an application under section 33-C (2). Reliance has 
been placed on behalf of the respondent in this connection on a course of decisions 
by the industrial tribunals and the High Court where the meaning of the word 
“ benefit ” in sub-section (2) has not been confined to non-monetary benefits onlyg 

The crucial words which we have to interpret are “ any benefit which is capable 
of being computed in terms of money The ” benefit ” is of wide import, and 
the dictionary meaning thereof is ” advantage, profit.” This would naturally 
include monetary advantage or monetary profit. There is no reason therefore for 
excluding “ monetary benefits ” from the word ” benefit ” used in this sub-section, 
unless it is clear from the words used that monetary benefits were not intended to 
be included in the wide word “ benefit ” used therein. It is urged on behalf of the 
appellant that we should exclude monetary benefits from the meaning of this word 
in the context of this sub-section because the word is’" qualified by the words “which 
is capable of being computed in terms of money.” This, it is urged, suggests that 
the meaning of the word “ benefit ” here excludes monetary benefits, for, according 
to the appellant, there would be no sense in computing monetary benefits in terms 
of money. But this contention overlooks the fact that the word used in the qualifying 
clause is “ computed ” and not “ converted ”. If the word had been “ converted ” 
and the clause had read “ which is capable of being converted in terms of money ” 
there would have been a clear indication that the benefit which was to be converted 
in terms of money was other than monetary benefit. The dictionary meaning of 
the word “ convert ” is “ to change by substituting an equivalent ” and if the word 
“ convert ” had been used in the qualifying words, the argument that the word 
“ benefit ” only means non-monetary benefit might be incontrovertible. But the 
word in the qualifying clause is “ computed ” and the dictionary meaning of the 
word “ compute ” is merely “ to calculate ”. Therefore, where the benefit to 
which a workman may be entitled has not already been calculated, for example, 
in an award which confers on him the benefit, it stands to reason that sub-section (2) 
would apply for computation of such benefit if there is dispute about it. ^ Further, 
if we compare sub-section (i) ,with sub-section (2) of this section, it will appear 
that sub-section (i) applies to cases where any money is due to a workman from an 
employer under a settlement or an award or under the provisions of Chapter V-A,' 
and that contemplates that the amount is already computed or calculated^ or at 
any rate there can be no dispute about the computation or calculation j while sub- 
section (2) applies to cases where though the monetaiy benefit has been conferred 
on a workman under an award, it has not been calculated or computed in the award 
itself and there is dispute as to its calculation or computation. It cannot there- 
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fore he said looking to the words used in sub-scction (2) that it only applies to cases 
of non-monetary benefit which has to be converted in terms of money. 1 1 appears 
to us that it can also apply to monetary benefits to which a workman may be entitled 
which have not been calculated or computed, say, for example, in an award and 
about their calculation or computation tliere is dispute between the workman and 
the employer. It may be added that section 33-G was put in the Act for the pur- 
poses of execution in 1956 after the Industrial Disputes (Appellate Tribunal) Act, 
(XLVIII of 1950) was repealed in that year. The Appellate Tribunal Act contained 
section 20 ^vhich provided for execution of awards' and was in terms almost similar 
to section 33-C. Wlicn the Appellate Tribunal Act was repealed in 1 956 a provision 
similar to that contained in section 20 was brought into the Act at the same time. 

It is clear therefore that section 33-G is a provision in the nature of execution and 
where the amount to be executed is worked out (for example in an award) or where 
it may be worked out without any dispute, section 33-G (i) will apply. But where 
the amount due to a workman is not stated in the award itself and there is a dispute 
as to its calculation, sub-section (2) will apply and the workman would be entitled 
to apply, thereunder to have the amount computed provided he is entitled to a 
benefit, whether monetary or non-monetary, which is capable of being computed in 
terms of money. 

This matter had come up before the Labour Appellate Tribunal in 1955 in 
Glaxo Laboratories {India) Ltd., Bombay v. Shri A, T. Manjrekar, etc A The 
appellate tribunal took the view that section 20 of the Appellate Tribunal Act was 
concerned purely with execution and there was no reason to hold tliat sub-section (2) 
only applied to non-monetary benefits. The same view was taken by the Madras 
High Court in South Arcot Electricity Distribution Co., Ltd. v. Elumalai%' hy a 
learned Single Judge and again by the same High Court in M. S. JI. S. Transports, 
Tiruchirapalli v. Rajaram (K) ® by a Division Bench. Looking therefore to the words 
of the sub-section and the previous decisions with respect to them wc are of opinion 
that the word “ benefit ” used in sub-section (2) is not confined merely to non-itioner 
tary benefit which could be converted in terms of money but is concerned with all 
kinds of benefits, whether monetary or non-monetary, to which a.worlonan may be 
ei^tled, s^, for example, under an award and that the sub-section comes into play 
when the benefits have to be computed or calculated and there is a dispute as to 
the calculation or computation. After the benefits have been so computed, . the 
workman can apply under sub-section (i) for recovery of the amount in the same 
manner as arrears of land revenue. As in this case, the Sastry Award had conferred 
a. benefit on the respondent and those like him by providing for fixation of pay in 
the new scale, even though that benefit may be monetary and there was a dispute 
between the parties as to the amount of that benefit, it was open to the respondent 
to appte to the Labour Court for computation of that benefit in terms of money, and 
the Labour Court wouldjhaye jurisdiction to entertain the application and compute 
the amount due on the basis of the benefit conferred by the award, 

J tiHcstion, namely, as to how the basic salary should 

™ mam emphasis on behalf of the appellant in this connection is on ; 

appearing in clause (7) of para. 292. It is urged tiia/ 
the Sastry Tnbunal feed one scale for all clerks and as supervisors are clerks the res- 
poMent could only be coi^idered as belonging to the corresponding scale for clerks 
intheappellant.bank, for theapplicauonof the proviso, and thereafter he would be 
enbtied to the special allowance of Rs. 50 per mensem. On the other hand, the 
respondent contends that supervisors are workmen, as has been held in a dispute 
between this very bank and its supervisors, referred to an industrial tribunal which 
gave an award on 4th April, 1957, {see the observations of this Court in the Punjab 
Rational Bank Ltd. v. Thetr Workmen^ and therefore all that was necessary to find 
the corresponding scale was to see in what scale of workmen the respondent was at 


-.'I. (1955) l;A.G. 505. 

•2. (1959) 1 L.LJ. 624: (1959) 2 M.L.J.545 : 
A.I.R. 1959 Mad. 401 : (1959) M.L, J. (Crl.) 
964 : 1.L.R. (lg59) Mad. 812. 

■ 3 . (1960) I 'L’L.J. 336; -Ati-R. I960' Mad. 


.332 : (i960) 1 M.L.J. 236 ; I.L.R. (i960) Mad. 
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the relevant time. In this connection, \ve may incidentally add that it is not dis- 
puted by the appellant that its supervisors, accountants and accounts-in-charge are 
generally workmen under the Act, though some may not be so. The difficulty so 
far as the appellant is concerned arose on account of the fact that the appellant had 
nine scales which applied to workmen of all kinds beginning with peons and chauki- 
dars and ending with accountants and accounts-in-charge. Three of these scales were 
for what may be called subordinate staff under the Sastry Award while six were for 
what is clerical staff under the Sastry Award. These six included the grade of super- 
visors. The appellant however contends that only four grades, namely (i) Assis- 
tant cashiers, (ii) Head cashiers, (iii) Undergraduate clerks, typists and Godowri 
keepers and (iv) Graduate clerks, all stenographers in sanctioned stenographer’s 
pipsts, should be treated as clerks for purposes of correspondence with the scale 
for clerks fixed by the Sastry Award and the remaining two grades, namely, (i) 
Supervisors and (ii) Accountants and Accounts-in-charge,-should not be treated 
as clerks for the purpose of correspondence. In view, however, of the decision of the 
Industrial Tribunal in the dispute between the appellant and some of its supervisors 
and accountants already referred to, it is obvious that these two grades for supervisors 
and accountants and accounts-in-charge were also grades for workmen prevalent in 
the appellant-bank. Wliat the Sastry Award did was to make one grade for all 
clerical workmen and when clause (7) speaks of correspondence it relates in our opi- 
nion to the corresponding grades of workmen by whatever name they may have 
been known in particular banks. The fact that certain cleiical workmen in this 
bank were called clerks while certain others were called supervisors, accountants and 
accounts-in-charge would not in our opinion make any difference to tlie question of 
correspondence, for para. 292 deals with workmen generally and not separately with 
cleric^ staff and subordinate staff. Further clause (7) itself lays down that the 
workman shall be fittled into the new scale of pay on a point-to-point basis and there- 
fore when we have to find the corresponding scale for the purpose of the proviso in 
clause (7) we have to look at the corresponding scale which relates to a workman at 
a time before the Sen Award. Now if the supervisor’s scale was the scale of a work- 
man previous to the Sen Award then, it must be held to be a corresponding scale for 
the purpose of fixation so far as the respondent is concerned, irrespective of the name 
by which this class of workmen was designated in this particular bank. The proviso 
says that after adjustment the basic pay shall not be less than what it would be 
under a point-to-point adjustment on the corresponding pre-Sen scale. If therefore 
the supervisor’s scale is a workmen’s scale it must be the corresponding pre-Sen scale 
so far as the respondent is concerned ; consequently his basic pay cannot be fixed 
in the new scale prescribed by the Sastry Award below what it would be on the 
corresponding pre-Sen scale. We have already pointed out that it has been already 
held between this very bank and its workmen that supervisors are workmen and 
therefore the supervisor’s scale in this bank was a workmen’s scale; therefore when the 
fixation of pay has to be made under clause (7) we have to find out the corresponding 
workmen’s scale in the case of the respondent at a time before the Sen Award was 
made and that in our opinion can only be the supervisor’s scale, for supervisors have 
been held to be workmen between the parties to the present dispute. The fact that 
the Sastry Award provided for a special pay for certain employees including super- 
visors has no relevance on the question of corr^pondence which has to , be worked 
out under clause (7) in order to find out tlie basic pay for purposes of fixation. In 
view of what we have said, the supervisor’s scale being a scale for workmen in this 
bank, the respondent is right in his claim that his basic pay cannot be reduced below 
what it would be under a point-to-point adjustment on the corresponding scale wiuch 
he was drawing before the Sen Award, in this’ bank as a workman. In this view of 
the matter the view taken by the Labour Court is correct. Once the principle is" fixed, 
there is no dispute as to the amount due to the respondent; 

The appeal therefore fails and is hereby dismissed with costs. . 

V.S. ' Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present t — A . K. SaricaRj K. Subba Rao and J. R. MudholkaRj JJ. 

Mst. Kharfauja Kuer • • Appellant 

V. 

Jangbahadur Rai and otjici’s • • Respondents. 

Pardalmashin ladies— Transactions with— Burden of proof _ (hot ihey clearly underslood themlure of the 
transaction- — Civil Procedure Code ly of 1908 ), X^O^Finding of fact-^J^o Second Appeal lies* 

In India paradabnashin ladies have been given a special protection in view of the sorial cond> 
tions of the times ; they are presumed to have an impctfcct knowledge of the word, as, by the pardan 
system they are practically excluded from social intercourse and communion svith the outside world • 

The rule evolved for the protection of pardalmashin ladies shall not be confused with other 
trines, such as, fraud, duress and actual undue influence, which apply to all persons whether they he 
pardalinasbm ladies or not. 

The burden of proof shall always rest upon the person who seeks to sustain a transaction enter^ 
into with a pardahnashin lady to establish &at the said document was executed by her after clearly 
understanding the nature of the transaction. It should be established that it wm not only her physical 
act but also her mental act. The burden can be discharged not only by proving tliat die document 
was ejcplained to her and that she understood it, but also by other evidence, direct and substantial. 

Where the District Munsif and on appeal tlie Subordinate Judge approached the case from a 
correct permective (as to the burden of proof in respect of transaction wth pardahnashin ladies) and 
came to a mding that the transaction was unsustainable there is a concurrent finding of fact which 
cannot be interfered with in Second Appeal. The High Court has no jurisdiction to entertain a 
Second Appeal on the ground of erroneous finding of fact. 

Appeal by Special Leave from the Judgment and Decree dated the 2nd Decem- 
ber, 1957, of Ae Patna High Court, in S.A. No. 791 of 1953. 

D. P. Singh, Advocate, for Appellant. 

Satjoo Prasad, Senior Advocate, (K. P. Gupta, Advocate, wth him), for 
Respondents. ^ 

The Judgment of the Court was delivered by 

Subba Rao, J . — ^This appeal by Special Leave is preferred against the judgment 
of a single Judge of the Patna High Court. The facts that gave rise to this appeal 
may be briefly stated. To appreciate the findings of the various Courts and the 
contentions of the parties, tlie following genealogy will be useful. 

■ Ramla! Rai 


Jangbahadur Rai 

Kasida K.uer (deceased) 

Rameshwar R3i|(deceased} Jugeshar’ Rai; Ramblrek Rai • Mahesar Rai 

Mst. Kharbuja Kuer (Plff.) CD- 4 )J 

The case of the plainti^ who is the widow of Rameshwar Rai, is that her husband 
and Jangbahadur, defendant i, effected a partition of the family property in or 
about 192^ that after the partition he was in exclusive possession of the property that 
fell to his share, that he died in the year 1930, that tliereafter she and her mother-in- 
law continued to be in possession of the said property, that her mother-in-law died 
ut i93°> Jhat the first defendant ashed her and her mother-in-law to execute a power 
?f Rttoriiey m his favom, that they, being paradahnashin ladies executed a document 
in his favour on 24th August, 1935, believing it to be a power of attorney, that subse- 
quently mey came to Know that it was a maintenance deed containing false recitals 
to the effect that there was no separation and that the property was joint family 


• Civil Appeal No. 523 of 1959. 


9th April, 1962. 
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property. They also alleged in the plaint that the deed in question was never read 
out to them, that the scribe and the attesting witnesses were partisans of the first 
defendant. It was also alleged that tlie document was always in the custody of the 
first defendant, that the plaintiff and her mother-in-law, till the latter’s death, were 
getting the income from the property as they were getting before the execution of the 
said document and that they came to know of the fraud only in 1355 fasli, when the 
first defendant began to interfere with the possession and occupation of the 
property by the plaintiff and disclosed to several people that she had only a right to 
maintenance and thereafter when she got the document read over to her and 
discovered the fraud. With those allegations, among others, the plaintiff filed a suit 
in the Court of the Munsif, Muzaffarpur, for the following reliefs : 

“ On a consideration of the aforesaid facts and also on adjudicating the plaintiff’s title and the 
absence of title of the defendants, it may be adjudeed by the Court tliat the deed of agreement for 
maintenannce is altogether fraudulent and not binding upon the plaintiff”. 

The relief claimed is rather involved, but in substance it is a relief for a declaration 
of the plaintiff’s title to the suit property and for a declaration that the maintenance 
deed, having been executed by fraud, was not binding on her. The defendant denied 
the legations contained in the plaint and alleged that the deed of maintenance 
was read over and explained to the plaintiff and her mother-in-law and that one 
Babu Ramnath Singh, brother of the plaintiff, was present at the time of the execu- 
tion and affixed his signature on behalf of the plaintiff. He denied that he 
had committed any fraud. On the pleadings the following issues, among others, 
were framed : 

Issue Ho. 3. — " Is the allegation of seoaiation between Rameshwar Rai and defendant No.i in 
the month of Asardh 1334 Fs. (' 92 ?) coirecf ?,” 

Issue Ho. 4. — “ Is the document dated a4th August, 1935 ^nd valid ? Was the same read 
over to the plaintiff and the plaintiff executecd it w’ith the full knowledge of the contents ? ” 

Issue Ho. 5. — “Are tne plaintiffs entitled to the reliefs claimed ? ” ^ 

It wiU be seen from the issues that the burden of proof to establish separation was 
placed on the plaintiff and that to prove that the document was read over to the 
plaintiff and executed by her with full knowledge of the contents was laid on the 
defendant. 

On a consideration of the entire evidence, the learned Munsif found on Issues 
3 and 4 that Rameshwar Rai died in state of separation from Jangbahadur, that 
the plaintiff and her mother-in-law were ignorant pardahnashin ladies, that the 
two ladies had full confidence in the ist defendant, and that the document, Exhibit- 
G was not read over to the plaintiff and she did not execute it after understanding 
the contents thereof. On those findings the suit was decreed in terms of the plaint 
prayer. On appeal, the learned Subordinate Judge considered the entire evidence 
over again and accepted the said two findings given by the learned Munsif and 
confirmed the decree. But, on Second Appe^, Imam, J., set aside the concurrent 
findings of the two Courts mainly on the, ground that tlie Courts had thrown the 
burden of proof wrongly on the defendant. In the words of the learned Judge, 

“ it was the duty of the plaintiff to prove that there was fraud committed and as that had not been 
established the question whether the document had been lead over and explained to the plaintiff, in 
my opinion, in the circumstances, does not arise, ” 

He considered the evidence from that standpoint and held that the plaintiff had 
not established her case ; and on that finding, he dismissed the suit. 

Mr. D.P. Singh, learned counsel for tlie appellant, raised before us two content 
tions, namely, (i) the learned Judge of the High Court was wrong on the question 
of burden of proof ; and (2) the learned Munsif and the learned Subordinate Judge 
have not only thrown die burden of proof righdy on the defendant, but they have 
also given their findings on the entire evidence, and therefore the burden of proof 
became immaterial and the findings of fact given by the said Courts were binding 
on the High Court under section 100 of the Code of Civil Procedure. 

‘ Mr. Saq’oo Prasad, learned counsd for the respondents, on the other hand, 
contends that the finding on the question of separation was hdting and w^ clearly 
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illegal, not liavihg been based on evidence, either oral or documentary, and that 
though the ini tiah burden to prove tliat the document was read over and explained 
tO' the widows was on the defendant, the evidence and the circumstances of the 
case; clearly discharged that burden. 

It is settled law that a High Court has no jurisdiction to entertain a Second 
Appeal on the ground' of erroneous finding of fact. In the instant case the learned 
Miinsif, and, on appeal, the learned Subordinate Judge found concurrently that 
the two mdows put their thumb marks without understanding the true import of 
the document. Imam, J., in Second Appeal reversed the said findings on the ground 
that they were vitiated by an erroneous view of the law in the matter of burden o f 
proof. The judgment, if we may say so wth respect, consists of propositions which 
appear to be contradictory. The learned Judge, after reviewing the case law on 
the subject, concludes his discussion by holding that it was the duty of the plaintiff 
to prove that there was fraud committed and that, as that had not been established, 
the question whether the document was read over and explained to the plaintiff’ 
in his opinion, in the circumstances, did not arise. This proposition, in our view’, 
is clearly wrong and is contrary to the principles laid down by the Privy Council.' 
in a series of decisions. In India pardahnasliin ladies have been given a special 
protection in view of the social conditions of the times ; they are presumed to have 
an imperfect, knowledge of the world, as, by the pardah system they are practically 
excluded from social intercourse and commmiion with the outside world In 
Farid-Un-Msa v. Mukhtar Ahmad\ Lord Sumner traces the origin of the custom 
and states the principle on which the presumption is based. The -learned Lord 
observed ; • 


“ In this it has only given the special development, which Indian social nsanpc - 

to tjtie general rules of English law, which protect persons whose* disabilitiV- ncccs.^ry, 

upon. or subject them to the influence of others, cvm aoVh nothing in £ 
coercion may have occurred. Tnis is part of the law rdktinP to ^ deception or 

transfers or settlements of property of any Ld ” ® ^ 

Thfe learned Lord also points out : 

“ Of course fraud, duress and actual undue influe.ice ate sepaiate matters ”. 

ladtiSSM’ bTSsedti* out rSfV'’ 

undue influence, which apply aU pcous 


The next question is what is the scope and extent nf tii.. w . -r ^ , 

Chunder Lahoree v. Mst. Bhuggobutty Debia\ the Priw Coiinrifh°m'^rf°”' Geresh 
documents .token from pardahnashin women the Cou^ has to asceftoin 
executing them has been a free agent and duly informed of who? ^ 

The reason for the rule is that the ordinary preLmotion thni- ^ about, 

the document, to which he has affixed hiJ name does not ^’^'^^'^tands 

pardahnashin woman.. In Kali Baksh v. Ram GobaP the n ^ 

the. scope of the burden of a person who seeks to sustato . a 
pardahnashin lady was a party in the following words : ^°'^"“^'^t'to;which a 

. ,“,In the first place, the lady was a pardahneshin ladv and ti,n i 
cloak of protection. It demands that the burden of proof shalHn tfirows round her a special 

attack, but with those who found upon the deed, and the Proof ^ 4ose who 

and iconclusively that the deed was not only executed by but w-iu ^ affirmatively 

stood by the giantor. . In such <^cs it must also, of courec be 
under duress, but arose from the free dnd independent wiU "of toe griton 

Thie view' so broadly. expressed, thoueh affirmerl • , - = . • 

was modified, to some.extehf, in regard to the nature subsequent, decisions, 

.tlie, said, burden., :In Farid-Un-Msa v. Mukhtar Ahmad\ 

The mere declaration by the settlor, subsequently made 1 . . 

was doing,' obviously is not ia itself conclusive. It must bp n me had not undemtood what sho 

— : question tthetber, having regard to the 

’I., 11325! L-R. 52 I.A. 342, 350 : 49 q t p /. , ^ 

758 (B.d): , , 49 l.J. L.R (1913) ^ ^ 

a. T1870) 13 M.LA. 419". ' ^ „ . - . ■ • 
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j>roved personality of the settlor, the'nature of the settlement, tho circumstances under ^vhich 'it was 
executed, and the ^yhole history, of the parties, it is reasonably established that the deed executed was 
the free and intelligent act of the settlor or not. If the answer is in the affirmative, those relying on the 
•deed have discharged the onus which rests upon them,” 

"While affirming the principle that the burden is upon the person who seeks to suss 
tain a document executed by a pardahnashin lady that she executed it with a true 
understanding mind, it has been held that the proof of the fact that it has been 
•explained to her is not the only mode of discharging the said burden, ^but the fact 
■whether she voluntarily executed the docinnent or not could be ascertained from 
■other evidence and circumstances in the case. The same ■vdew was again reiterated 
by the Judicial Committee, through Sir George Rankin, in Jagadish Chandra v. 
Bebnath^. Further citation is unnecessary. The legal position has been very weU 
settled. Shortly it may be stated thus : The burden of proof shall always rest upon 
fthe person who seeks to sustain a transaction entered into with a pardahnashin lady 
to establish that the said document was executed by her after clearly understanding 
the nature of the transaction. It should be established that it was not only her 
physical act but also her mental act. The burden can be discharged not only by 
proving tliat the document was explained to her and that she understood it, but 
also by other evidence, direct and circumstantial. 

If that be the la\v, a perusal of the judgments of the three Courts demonstrates 
that while the learned Munsif and the learned Subordinate Judge approached the 
case from a correct perspective, the High Court misled itself by a wrong approach. 
The relevant issue we have already extracted shows that the burden was thrown 
upon the defendant. The first two Courts approached the .evidence from that 
standpoint and gave a concurrent finding that it had not been established that tlie 
plaintiff executed the document after understanding the nature of the transaction. 
Apart froni the burden of proof, also on the facts found they came to the same con-- 
elusion. The High Court, ha-ving -wToiigly held that the approach of the two 
Courts was not correct and- having wrongly thrown the burden upon the plaintiff- 
considered the evidenOe afresh and sOt- aside that finding. As the two Courts ap- '' 
proached the evidence from a correct perspective and gave a concurrent finding, 
of fact, the High Court had no jurisdiction to interfere with the said finding.. . 

Learned counsel for the respondents contends that on one of the crucial findings 
which influenced the first' two Courts. in coming. to the conclusion which they did,- 
namely, the finding on the partition in the family, w^ not based on evidence and 
rthat, indeed, both the parties agreed that that question was irrelevant to, the main 
•question raised in the suit. He further said that the learned Munsif, ha'ving rightly 
held that the burden of proof to establish separation -was on the plaintiff and having 
held that there was. no acceptable oral evidence and that the documentary evidence 
adduced was not sufficient to sustain partition, ffiould have found that the presump- 
hon under the Hindu, law was not rebutted. It is true that before the learned 
Munsif the Advocates appearing for the parties contended that it was not necessary 
■to give any ffnding on Issue No. 3 arid, that the suit could be disposed of without 
giving any finding thereori. But the learned Munsif rightly did not accept the 
said suggestion and held that the issue had been framed on the pleadings and that 
all the relevant evidence had been adduced and that it was only proper to give a 
finding thereon. ' The learned Subordinate Judge pointed out that the main point 
for consideration was not the matter of jointness or separation, but only the validity 
•or genuineness of the deed itself, and that “ the question of separation or jointness 
ithus only becomes a link in the chain to Judge the validity or otherwise of tiie docu- 
ment, Exhibit-C.” This statement of the learned Subordinate Judge is unobjec- 
itionable. The question of partition in the family was a circumstance which would 
have an important bearing on the question of probability of the widows executing a 
•document admitting that there was no partition in the family and that they had 
210 absolute interest in the said property. 


I. (1940) a M.L.J. 505 5 L-K- 67 I.A. 309 : 1940 P.C. 134. 
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Now coming to the evidence, we cannot accept the argument of learned counsel' 
for the respondents that there ^vas no evidence in the case to rebut the presumption 
of Hindu law that a family is joint, ' The learned Munsif said that there was no- 
documentary evidence on behalf of the plaintiff to prove separation ; by that 
statement he meant that the partition ^vas not effected by a \witten document, Tor- 
tile next sentence made it clear when he said that it was due to the fact of alleged 
oral partition. Then he considered the documents filed by the defendants in great, 
detail and came to the conclusion that the said documents were not inconsistent with, 
partition. Then he discussed the oral evidence. He had considered , the evidence- 
of five "watnesses exciinined on behalf of .the plaintiff and of seven ■\vdtn esses examined, 
on behalf of the defendants; He -also noticed pieces of circumstantial evidence. 
After consid.ering the entire evidence, oral, documentary and circumstantial, be- 
came to the . following conclusion .: 


“ Although -the oral evidence on both the sides on -the point ofjointlcs.s ar.d separation is not satis- 
factopr but from the circumstanws adduced from the facts of the case I am convinced that Rames^var 
died in state of separation from JangbaJiadur. ” xvamesnwar 


It cannot be said from the said finding, that he rejected the oral evidence. It may 
be that the oral evidence adduced on behalf of the plaintiff was not as satisfactory 
as should be but he preferred Aat evidence, which supported partition, in vie^ 
of the circumstances found on the evidence. The finding, whether it is correct- 

SneS Lt it was not LS on 


_ Now coming to the appellate Court, the learned Subordinate Judge revie^ved 

In view of the facts and the circumstances narr.itcd above 

was a disruption in the joint family of Ramcslm^V onH j ^ ‘hat there- 

defendants have failed to prove beyLd al) doubt that iht fom-w alleged by the plain till, the 

Rameshwar-’s death, or tLt .the/Snc in «clmiv^ ™ to.be.joint at the time of 

T-.J--; --r... r ■ . ...A,?' possession of tnc pronert es left 


or that th^^SmcIn 

• t, properties left, behind by him. 

• - be acccntcri ‘In hi f ^ of separation between Rameshwar and Jangbahadur 

■ ^*has'becrt shown ahovc;-tIicn the fr.oiirl ih ihp 


■ • . • -be and Jangbahadur 

tion of this document is patent, andmo discu^mr ahovcj-tlicn the fraud in theexccu- 

document. ” ’ " oiscussionis required to dctlarcitas A forged and fraudulei-.t 


its fii^fty.^^ -ln t'he fim parTof^^^ expheit, but that does not detract from-. 

in effect That, M\rega??to thXti^ 

the burden shifted to the firet defendant discussed -earHer,. 

to dislodge the circumstances ao-niruie • • I ^^duce acceptable e-vidence- 

he makes'it-cleaTthat he had found second pait of .the linding- 

ing is again a finding of feS T^far^LT- The find- 

tion the correctness of the findinn- of^b#. i ^^g^jJCourt did not in any way ques- 
nate Judge, but only Lnored it "n dm and tiiedeamM S.^ordi- 

appellate Court to deahlrith that qu^tio^at^l ^ .not the duty, ofthe lower- 

tions of tlie learned Judge of the^Hitrb Cr» e 'r .'Y.®.‘^^‘^"°‘:‘^PPredate.tHe.obseiva--. 

learned Munsif, ;poiited® ou;, So2 fnAe^l^"-“^^ °^^ 

Court pointed out, had a' direct impact on and, as the .lower ‘ apjpellate- 

cas^e.. We, therefore^, hold that the said 'I‘‘,'^sti.ori to be decided in thd 

- Fv Ti-h n j- ‘ binding upon. the High Court. 

.'Even if that , finding ^ ^ ■ 


IT,.., .T.., . r. ° upon.me Jtugn uourr. 

f ^Even if that. finding Avas-ip-norf'd i-b ■ ' 

finding of the first two Courts. iBntb 4b ,^^'''^^ „®‘‘®‘^^t niaterial.;to sustain ithe- 
Avhomithe burden.Jay, not only- did not r the first defendant, on 

Avith the knowledge of its contents hut it was executed by the plaintiff' 

that they also found -that -the plaintiff nnri .if ^P^’^t.from the -burden of proof,. 

on_the document under.:the impression flT tt^°ther-in-law, put their thumb marks 

mg IS one of fact and was-based upon thf f power -of- attorney.' The find- 

and her.mother.in-law were.pardahnShin ‘—(0 'The plaintiff- 

old and the other was middle-aged M ^hiterate women-^oheuf them was- 
defendant, — (3)...Babu Ramnath Siiio-b had full . - . confidence' in . the’ first 

Avas not proved to.be the brother of^tbn -the,names..on the ..document 

^ ‘T. . ( 4 ) , The document Avas in the: 
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custody of tlie defendant.- (5); The plaintiff and her motherrih-law were in enjoy- 
ment of the property as. they were enjoying it even before the execution, of the docu-r 
ment. ,(6) The defendant had not- examined either Babu Ramnath Singh or other 
important witnesses who could have proved the fact that the plaintiff and her motherr 
in-law had the knowledge of the nature of the document. (7) The defendant 
managed to get this document by fraud to facilitate mutation of the property in his 
name. And (8)!th,e pl^ntiff gave acceptable evidence in support of her case. - The 
finding of both, tlie, Courts is supported by evidence, and there w^, no permissible 
grpund for interference with it iii Second Appeal. • 

For tile aforesaid reasons, we find that the learned Judge of the High Court 
had erroneously- interfered, with the concurrent findings of fact arrived' at:b.y;.> the 
first two Courts. In the result, we allo\y the appeal, set aside the decree of the 
High Court and decree the suit with, costs throughout. , . ' 

K.S. ' • ■- . ..Appeal. '.allowed, 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — S.K. Das, M. Hujayatullah and J.C. Shah, JJ. 


Soorajmull Nagarmull 
V. 

The State of West Bengal 


Appellant* 

Respondent. 


Defence of Mia Act (XXXV of 1939), section igarid Rules relating to Arbitration for settlement of compensa-. 
tior. (1945I, Rule Second Proviso — Xo compensation awarded — Mo appeal lies to High Court.' 

The Aibitrator appointed under- section 19 of the Defence of India Act, I9'39; is not a'Couxfor 
tribunal.subject to the appellate jurisdiction of the High Court . By the Defence of India Act a right 
of appeal against the award of an Arbitrator is conferred but that right is restricted in the manner presr 
cribed by die Rules. It is provided by the Second Proviso to rule 19 of the Rules framed under sec- 
tion 19 of the Act relating to arbitration for settlement of compensation that an appeal shall not lie 
against an award where the amount of compensation dow not exceed Rs. sjooo..' fl-he right of ajipeal 
does not depend upon the claim made by the claimant either, before the acquiring authority or the 
Arbitrator or before die High 'ClourtVit depends solely nphri the ambuht’of compensation awarded By 
the Arbitrator. It would not be open to the Court to cxtend.therightto appeal' and enablea claimant 
whose claims has been' rejected cornpletely to appeal to the. High Court. If the Arbitrator lej.ecte 
the claim and rrfuses to award anything, the case-would fall within the Second Proviso to Rule 19 as 
being onewhere the amount of compensation. awarded does not exceed Rs. 5000. 

Appeal by Special Leave from the Judgment and Order dated the zydi June,. 
19555 of the Calcutta High Court, in Appeal from Original Decree No. 228 of 1948. 


A. V. Viswanatha Sastri, Senior Advocate {BiP. Maheshwari, Advocate^ with him),, 

for Appellant, , . 

B. Sen, Senior Advocate .{P.K. Chattefjee aad P.K. Roje, Advocates, -with him). 

for Respondent, f • ’ 

The Judgment of .the Court was delivered by . , , , , * 

Skah, J.— ^Messrs, .Soqrajmvdl Nagannull — ^who twill hereinafter be referred 
to as the appellantSrT-^were tenants of three -warehouses and vacant land - appur- 
tenant thereto— popularly known as the Shamnagar Jute Godowns— belonging 
to Sri Hanuman Seva Trust. The warehouses were used for storage of jute belong- 
ing to the appellants. ' By an order dated :'i7th August, 1943, and issued under 
rule 75-A of the Defence oflndia Rul^,' 1939 the warehouses were requisitioned and, 
possession thereof' was taken on 2ist' September, '1943/ .As the'arnount of com- 
nensation payable to the owner- oFthei warehouses could not be fixed by agreement 
an Arbitrator Was; appointed under-.sectipri fi'g' (i) {b) of the. Defence of India Act, 
Before'.the' Arbitrator,' Sri -Hahuman*‘Seva Trust claimed compensation ss- 
'wne'rs pftihe warehouses'." :’-The<appellaht 'claimed' compensation for loss of earn- 
'damage to business "-and cost of reihoyal of '18,000 rnaunds of jute and some- 
^'implements, which' the-appellants 'claimed had jo be removed in consequence: 


ingS; 

iron 


; *:C.A Not 403 ''’! 1959 
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“pd to htl STtoVe -y ac«al loss ofta^ m consequence of 4 e re- 
^uisition, and rejected the claim of the appellants. 

Aeainst the order passed by the Arbitrator an appeal was preferred to the High 
Court of Tudicature at Calcutta. The appellants valued the claim at Rs. 

At the hiring of the appeal, the State of West A^^nd 

was not maintainable in view of the pro^^slons of sccUra 19 (i) (/) ^nd 
section IQ (3) (c) of the Defence of India Act and and Prov^o to Rule 19 framed 
-under the Drfence of India Act. The High Court upheld the contention raisg 
by the State of West Bengal and dismissed the appeal. With Special Leave jne 
appellants have ' appealed to this Court. , - 

Under clause (i) of section ig of the Defence of India Act, (XXXV of 
1939)5 js provided, in so far as it is material : ^ 

“ V/here under section' 19-A or by or under any rule made under this Act any action is lahen of 
the natuie described in sub-scction (a) ofsectior. agg cfthcGovcrrment of India Act, 1935, thac shall 
be paid compensation, the amount of which shall be determined in the n3.anncr and in accord.ancc with 
the principles hereinafter set out, that is to say : — 

^ * ♦ « ♦ * , 

(f) Anappealshall lietotlicHighGourtag.air.stanaw.ardof the Arbitrator cxcqjt in cases where 

the amount tliereof does not exceed an amount prescribed in this behalf by rule made by the Centraj 
•Government. • , , 

(g) Save as provided in this section and in any rules made tlicrcunder, nothing in any law for 

the time being in force shall apply to arbitrations under this section ? 

Sub-section (3), in so far as it is material, provides ; — 

•“ (3) In particular and without any prejudice to the generality of foregoing poivcr, such rules 
may prescribe : — '• ... .... 

; *■ • ♦ • .♦ 

• (c) the maximum amount of an award against which no appeal shall lie.” 

By . notificatitm dated , 22nd March, 1945, Rule were fiutoed under section 19- 
relating to arbitration for settlement of compensation.' Rule 19 of the Rules provi* 

ded ■ ' • . - - ■ ' - . . ■ ; 

♦ * ■ . . . ■ . ' 

Arbitrator shall be presented within six weeks from’ 
S s 2 t S Collector. or^the party by whom the appeal is preferred of The copy of the 

Provided that ' -- ■“''.t 

^ ^ ■ /, j; 

^• 5 >ooa in, lump or •Rs.-250 per mensem. 

The Arbitrator appointed under section 19 of the Defence of India Adt is not a Gbur t 
or a tabunal subject to the AppeUate jurisdicUon of the High Court By the DSence 

against the award of the Arbitrator is cbnferred, but 
-that right IS restacted in the inanner prescribed by the Rules. It is provided by 
the SecondTroviso to rule 19 &at an appeal shaU Pot Ue against L aS wher^ 
the amount of compensation does not exceed Rs. '5,006. ^ awara wnc 

awarded Sy^ompensaW^MrYviSSShJ '"f 

appellants, contends that by clause (/) of section iq 

right of appeal against aU awards and has ^ the Legislature prowded a 

where some amount is awarded but the amount .jn 

Counsel submits that the restriction limiting- thp .^'^^I'ded is less than Rs. 55,00°* 
construed. He says that where for any rea£n appeal must be strictly 

the bar contained in clause (f) of sectira “o compensation at aU is awarded 
would not apply. In our judment tilere i? in the Second Proviso to Rule i 9 

is ja. creature_of statute. The Arbitrator not contention. An appe^ 

Court, an appeal would lie onlv if it a Court subordinate to the High 

. ’ , ■ ottly If It IS expressly so provided, - The Legislature has 
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provided that where the ^ount of compensation awarded does not exceed 
no appeal shall lie against the award. The rule does not contemplate 
that the bar to the maintainability of the appeal will be effective only if some 
amount is awarded but the compensation so awarded is less than Rs, 5,000. If the 
Arbitrator rejects the claim and refuses to award anything the case would, in our 
judgment, fall withm the Second Proviso to Rule 19 as being one where the aihount of 
compensation awarded does not exceed Rs., 5,000. 

The Second Proviso to Rule 19 enacts a rule of which a parallel is difficult to find. 
The right to appeal does not depend upon the claim made by the claimant either 
before the acquiring authority or the Arbitrator or before the High Court : it de- 
pends solely upon Sie amount of compensation awarded by the Arbitrator. But, 
however, unusual the rule may appear to be, it would not be open to the Court to 
extend the right to appeal and to enable a claimant whose claim has been rejected, 
completely to appeal to the High Court. The right to appeal is exercisable only if 
the amount awarded exceeds Rs. 5,000. 

In that view of the case, the High Court was right in not entertaining the appeal. 
The appeal fails and is dismissed. . 

K. S. Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^B. P. Sinha, Chief Justice, P. B. Gajendragadkar, K. N. Wanghoo, 
N. Rajagopala Ayyangar and T. L. Venkatarama Ajyar, JJ. 

The State of Andhra Pradesh . . , Appellant 

V. 

Duwuru Balarami Reddy and others - . . Respondents. 

Jnam — Shrolriemdors — If entitled to sub-soil rights and grant leases of mineral lying under the soil. 

The sub-soil rights are in the Government unless there is anything in the grant ,to the contrary- 
In the instant case the original grant to the shrotriemdar was not available and wbat was stated in the 
Inam Fair Register of 1861 was that the grant was for the personal advantage of the holder. There 
was nothing to show tnat the grant included the grant of sub-soil rights. The fact that the grant in- 
duded poramboke would not by itself establish that sub-soil rights were also included in the grant. 
So far as sub-soil rights are concerned, they can only pass to the grantee if they are conferred as such 
by the grant or if it can be inferred from the grant that sub-soil rights were also included therein. If 
such sub-soil rights were not granted to the shrotriemdars it was not open to them to grant any 
lease of mineral lying under the soil to any one. 

Appeals by Certificate and Special Leave from the Judgment and Order, dated 
the 5th August, 1955, of the former Andhra High Court in Writ Appeal No. 13 of 
1955. 

D. ffarasaraju, Advocate-General for the State of Andhra Pradesh (Z). Parsanna 
Kumari T. V. R. Tatachari and P. D. Menon, Advocates, with him), for 
Appellant (in C.A. No. 252 of 1958) and Respondent No. i (In C.A. No. 253 of 1958). 

P Ram Reddy, Advocate, for Appellants (In C.A. No. 253 of 1958), andHespon- 
dents Nos. i to 3 (In No. 252 of 1958). 

A V. Viswanatha Sastry, Senior Advocate, {K, R, Chaudhuri, Advocate, with him), 
for Respondent No. 2 (In C.A. No. 253 of 1958). 

The Judgment of the Court was delivered by 

Wanchoo, J. — ^These are two connected appeals arising out of the same judgment 
of the Andhra Pradesh High Court. The main appeal No. 252 is by the State of 
Andhra Pradesh while the other appeal No. 253 is by Duwuru Balarami Reddy and 
others We shall dispose of them by, this common judgment and will hereinafter 
refer to the State of Andhra Pradesh as the appellant and Duwuru Balarami Reddy 
and others as the respondents. The ,brief facts necessary for present purposes are 
these The respondents had filed a writ petition for the issue of a writ in the nature of 


♦Civil Appeals Nos. 252 and 253 of 1958. 
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mandamus or any other appwpriatc e 

tn ('arrv on mica mining op ..... +v>v. rf»Bnondents 


mandamus or any ornui ” „„eralions in survey No. 49/t 

the respondents to carry on mica m^^ the tespondents 

■of Ananthamadugu mWed under the Mineral Concession Rules, 

executing an agreement m the mann p^^^^d^^ conforming to the conditions men- 


antler pvoviacu uuu^./t 

cAci..ixtiii5 - . T? rorvfornlinGC to the concliuons 


VlltlU 

SrmW„ip.rp-o« tom various 

(AboHdon and ConvesW 


noSunder^he.Madras Esmtes (AboUtiuu 

No. XXVI of 1948. tL IcSsi graS^^^ the respondents 

xiem owners taken over by the appellan . nrovfded that the lessors were 

were for a period of one year and one o P ^ period as may be desired 

bnhc iSsS'suy S toToMm. ‘’After the estate was taken over, tht W«tSon aro» 
vihether the leasis were enforceable against the Government under 
■n£ the Act. In November, 1 953, the Manager of Estates, appointed on beha 
Government held that the leases were enforceable against the ^vemmeiit. 
order was confiimed by the Collector of Ncllore. Thereupon there was ^ r^on 
netition by one of the co-oivners of the shrotriem who was not a party to the leas 
before the^Board of Revenue. The respondents also apphed to die 
permission to work the mines. The Government however did not S^nt such perra 
Son. The respondents contended that the Government had no right to 
permission to work the mines. Therefore, the writ petition was filed ujpug lor tn 
issue of a writ in the nature q£ mandamus .or any other appropriate wTit directing m 
appellant to give permission to the respondents to carry on mica mining m accordance 
with the leases. 

The petition was opposed on behalf of tlie appellant and the main contention on 
its behalf was that the village in question being a shrotriem inam village there n'as no 
presumption that the inam grant included the grant of sub-soil rights also to 
shrotriemdars. Therefore, the respondents could not claim any rights higher man 
those of their lessors. In effect, the appellant had contended that the lessors had no 
rights to the minerals and therefore the leases even if not void within the meaning 
of section 20 of tlie Act would not confer any rights on the respondents to claim as a 
■matter of right the grant of permission to work tlie mines from the appellant an 
• that it was entirely within the discretion ‘of the State whether to grant a niining Rase 
or riot in accordance with the Rules. It was also stated that die revision filed beiore 
the Board of Revenue had been stayed as the points raised before the Board were 
covered by the questions involved in the writ petition. 

• On these pleadings the main question that arose for decision was wdiether the 
shrotriemdars had any rights in the minerals at all and were entitled to grant toses 
thereof. , If the shrotriemdars had no right in the minerals the grant of lease by them 
•would be of no value and would not entitle the respondents to claim a iriining lease 
.under the Rules frojn the appellant as a matter of right 


:: The learned Single Judge, who heard the writ petition came to the conclusion 

that there was nothing to show that the inam grant in the present case covered the 

In T%-> ^ 4 - •€tyr^r> 4 - 1 -. n. ^ .J ^ C 


-right to minerals. In consequence, it was held that the respondents did not get any 
the said leases to thd.iniheirals; The learned judge then considered 


lights under LHC aciiu. LCCLOCa LL/ LilC , XXXHlCi^ CHD. jL HU ICcilllCU J LHCH • 

the other points raised in the petitiori with Svhich we are li'dwever not' concerired and 
eventually dismissed it. 


The respondents went in appeal to a Division Bench 'of the High Court, arid th< 
^appeal Court seams to Have held^on a review of the various Standing Orders of tin 
Board of Revenue of the composite State pF Madras that the State was only enUtlec 
■ to impose a royalty on minerals taken out by the shrotriem inanidar. It Vv'as poiiitec 
■out that this seemed to be' in accordance with commonsense as the 


as the latk 
cf that the 

. „ .. IS • only naiui'ai «>iu - -^g 

■suouia snare tvnai. is praduced.by. working the mine, since one cannot enter upon the land as tie n 
jao right to do so and the other cannot work the mine, as he has no right to the .land.” 
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This would seem to suggest that ■ the appeal . Court hfeld that the sub-soil 
n^ts belonged to the State .and. not to the inamdars ; but because of the 
difnculty that arose on account of the surface rights being in the inamdar and 
sub-soil rights being in the State, it apparently held that the inamdar and the Govern- 
ment should share what is produced by working the mine. Finally, however, the 
appeal Court dismissed the appeal on the ground that the period of one year for which 
.the leases had been granted had expired and the period of renewal which the res- 
pondents could get under the Rules ^so had expired before the decision of the appeal 
Court. Jt relied in this connection on the decision of this Court in K. N. Gumswamy v. 
Tlie Stoic off-Myspre^ ; but as the respondents had failed on account of the expiry of 
time they tvere allowed their costs. 

This was followed by an application by the State for a certificate which ^vas 
granted, and that is how the State’s appeal has come up before us. As for the appeal 
by Special Leave by the respondents, they contend that the decision being in their 
favour on the merits, the High Court should have ordered the State to grant them a 
lease even though the period fixed in the original leases and the period of renewal 
permissible under the Rules had expired. 

The main question therefore that falls for decision in these appeals is ^vhetlier 
shrotriemdars can be said to have rights in the minerals. This matter has been the 
subject of consideration by the A'ladras High Court on. a number of occasions and 
eventually the controversy was set at rest by the decision of the Judicial Committee 
in Secretary of State for India in Council v. Srinivasa Chariar and others^. That case came 
on appeal to the Judicial Committee from the decision of the Madras High Court in 
The Secretary of State for India- in Council v.' Srinivasa Chariar and ten others^. The contro- 
versy before the Madras High Court was with respect to a shrotriem inam which was 
granted by the Nawab of Carnatic in 1 750 and had been enfranchised by the British 
Government in 1862. The inamdar started quarrying stones in the land granted to 
him and the Government claimed that it had a right to levy royalty or seigniorage 
fee on stones quarried by tire inamdar. The inamdar contended on the other hand 
that an enfranchised inam -was exactly in the same, position .as a zamindari estate 
under the Permanent Settlement and that he was en tided to the entire sub-soil rights 
and the Government was not entitled to levy royalty or seigniorage, fee on stones 
quarried by him. The High Court held that under the terms of the grant the grantor 
conveyed all that the grantor had in the soil including sub-soil rights, and therefore 
it rvas not open to the Government to levy any royalty or seigniorage fee on stones 
quarried by tlie inamdar. In effect, the decision of the High Court negatived the 
claim of the Government to sub-soil rights, for the Government could only levy royal- 
ty or seigniorage fee if it had sub-soil rights and the inamdar had no such rights. 

This decision was taken in appeal to the Judicial Committee as already indicated 
above, and tlie controversy between the parties was that the inamdar claimed^ a 
•decree establishing his full rights to the said-\dllage to the rocks and hills .ivi thin its 
boundaries. The State on the other hand while admitting that there had been an 
inam grant of the village to the inamdar contended that there was"; no conveyance of 
the rights to minerals in the village. The Judicial Committee held that the grant 
of a village in inam might be no more than an assignment of revenue, and even 
where there was included a grant of land, what interest in the land passed must 
depend on the language of the instrument and the' circumstances of each case. The 
Judicial Committee also considered the Standing Orders. of the Board of Revenue of 
1 890 and 1 907 which have been referred to by the appeal Court in the judgment under 
appeal. This decision thus establishes that the mere fact that a person is the holder 
of an inam grant would not by itself be enough to establish that the inam grant inclu- 
fied the grant of sub-soil rights in addition to the surface rights and that the grant of 
sub-soil rights would depend upon the language used in the grant. If there are no 
, -words in the grant from which the grant of sub-soil rights can be properly inferred 
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the inam grant would only convey tlie surface rights to the grantee, and the inani 
grant could- not by itself be equated to a complete transfer for value of all that was m 
the. grantor. In particular, the Judicial Committee stressed the use 01 uie words- 
•“ the produce of the season each year ” used in the grant to show that only the surface- 
rights were granted in that case. 

It is not disputed that ever since the decision of the Judicial Committee in 
Srinivasa Chariar's case''-, that has been the law with respect to sub-soil rights of inam- 
dars as distinct from zamindars under the Permanent Settlement. The Board’s- 
Standing Orders of 1 890 and 1 907 to which the appeal Court has referred in its judge- 
ment were also considered by the Judicial Committee and it is now too late in th(X 
day to use them to find out the rights of the inamdars and tlie Government in the- 
minerals under the soil. Asthe decision.of the Judicial Committee shows, the Stand- 
ing Orders of the Board of Revenue themselves show how the views of the Government 
changed from time to time.on this question. The older view seems to have been that 
the sub-soil rights were in the inamdars but from 1907 at any rate the Government, 
has taken the -view that sub-soil rights are in the Government unless there is anything 
in the grant to the contrary. It is tliis later view which was upheld by the Judicial 
Committee in Srinivasa Ckariar’s case'- and this view has ever since prevailed as to the- 
rights of the Government in tlie minerals imder tlie soil in the case of inams. We 
are unable to see how this decision as to the rights of tlie Government to the minerals 
under the soil can be distinguished on the ground that the decision dealt only irith. 
the question of royalty. It is obvious that tlie Government could charge royalty only 
if it had the right to the minerals under the soil and not the inamdars. What there- 
fore we have to see is whether on the terms of the grant in this case tlie shrotriemdars 
can be said to have been granted the sub-soil rights also. 


So far as this niatter is concerned, tliere does not seem to have been a serious- 
controversy in the High Court and it does not appear that the respondents contended 
that under the teras of the grant to the shrotriemdars the latter were entitled to sub- 
til righte. We have already referred to that part of the judgment of the appeal 
Court wluch sugg^ts that even the appeal Court was of the view that the sub-soil 
rights were in the Government in this case and the surface rights were in the shrotri- 
^ c oa is not available and all that we have is the Jnam Fair 

register is that the grant is for the personal 

tlierefore in the Inam Fair Register to show 
that the grant mcluded the grant of sub-soil rights. 

boke^anH^frn^thp respondents that the grant included poram- 

Poramboke was also included it should be inferred that 
Sn has been " ^M^J'^^t-n^atter of the grant. Reliance in this connec- 

Krishna Rao^ t Judicial Committee in Secretary of State v. 

Irrigation Cess Art rNn'^VTT water cess under the Madras- 

in?m SiS tttVi^r The Judicial Committee pointed out that the 

boke Te unculturable garden land but also poram- 

It shS Lwfver S' y””!' M propriS,..hip. 

inamdar was entitled tn fre,^ • • dispute in that case was ivhether the 

Xge by^rme of ^ in the shrotriem 

Madras Irrigation Cess Art the ^antor could levy a cess under the 

case, the dSte bein?Ll.fi;ed^^^"%^^^ no dispute as to the sub-soil rights in that 
contended in that cas^ that the grant tn t^^^^ relating to water. The Government 
right of the revenue from the lands the mamdar was only of the melvaram or the 
grant carried not onlvTe respondent’s contention was that the 

fnd therefot Te ShftTlerS^ 

o iigur to levy the imgaPon cess. It was in. 


Jis 48 I-A. 56; I.L.R. 44 Mad. 421 ; 
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that connection that the Judicial Committee held that the grant of poramboke, i.e., 
unculturable land, was one of the factors that indicated that it was not a mere grant of 
melvaram but full proprietary right. It is remarkable however that though the Judi- 
cial Committee came to the conclusion in that case that full proprietary right had 
been granted, it referred to the earlier decision in Srinivasa Chariar's case^ during the 
course of the judgment. This later decision therefore in our opinion cannot be read 
in such a way as to lay down that wherever poramboke is included in the inam grant, 
a presumption must be drawn that the inam grant included sub-soil rights also ; 
all that may be possible to infer by the inclusion of poramboke on the basis of this 
decision is that all the surface rights were granted and not merely the melvaram as 
\vas contended in that case. The fact therefore that in the Inam Fair Register in this 
case the grant includes poramboke would not by itself establish that sub-soil rights 
were also included in the grant. So far as sub-soil rights are concerned, they can 
only pass to the grantee if they are conferred as such by the grant or if it can be 
inferred from the ^ant that sub-soil rights were also included therein. We have 
already remarked that the original grant in this case is not available and we have 
only the Inam Fair Register to go by. There can be no doubt therefore on the facts 
of this case that the learned Single Judge was right in holding that the grant of 
sub-soil rights to shrotriemdars is not established. The appeal Court also does not 
appear to differ from this view of the learned Single Judge. 

Once the conclusion is reached that sub-soil rights were not granted to the 
shrotriemdars it seems to us that the inference is plain that it was not open to the 
shrotriemdars to grant any lease of minerals lying under the soil to any one. There- 
fore, the leases granted by the shrotriemdars to the respondents in this case would be 
of no legal effect in conveying any right to them in the minerals under the soil. In 
the circumstances the respondents cannot put forward the leases in their favour tO' 
claim a mining lease under the Rules. With respect, we have not been able to under- 
stand how the difficulty which may arise in practice, on account of the sub-soil rights 
being in the Government and the surface rights being in the shrotriemdars, in the 
working of the mines would make the shrotriemdars sharers in the sub-soil rights 
and therefore entitled to grant a lease of the sub-soil rights. Whatever may have 
been the practice in the past and howsoever the Government may have been getting- 
over the practical difficulty in the past would not confer any right to the minerals- 
upon the shrotriemdar so as to enable him to grant a mining lease to any one. It 
follows therefore that the mining leases granted in tliis case were granted by persons 
who had no right to the minerals and therefore confer no rights on the respondents 
to claim as of right from the Government that they should be granted a mining lease 
under the Rules. 

In \dew of the above decision Appeal No. 252 must be allowed and Appeal 
No. 253 must fail. 

We therefore allow Appeal No. 252 and setting aside the order of the appeal 
Court dismiss the Avrit petition \vith costs to the State throughout. Appeal No. 253 
is hereby dismissed but in the circumstances parties will bear their own costs. 

Appeal No, 2^2 of 1958 allowed' 
and Appeal No. 253 of 1958 dismissed.. 


■ I. (1920) L'R* 4 ^ 56 : 1 .L.R. 44 Mad. 421 : 40 ‘Mad. '262. 

saj— 50 
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' . Present B.P. Sinha, CImf Justice, P. B. Gajendragadkar K.N. Wanchoo, 
N. Rajagopala Ayyangar and T. L. Venkatarama Aiyar, JJ. 

The Chief Commissioner, Ajmer (now the State of Rajasthan) _ 

andanotlier •• ^PPManis- ^ 


V . 

Brijniwas Das 
The Union of India 


Respondent. 

Intervener. 


Cutmatograph Act {XXXVU of section la a)~Ccnstrncthn~Mtificalion under and condUions 

in pursuance thereofin licences under the Act requiring that cultural films should have ken produced m India— 

Validiiv. . • 

Itistruethatsecuon 12 ( 4 ) of the Cinematograph Act classiHes films into tivp categones but 
they are not mutually exclusive. The words “ indegenous films ” arc general and unqualified in 
their contents and must include in their ordinary and accepted sense cultural as well as other filiM, 
If the two categories of films are to be_ construed as mutually exclusive, tlicn the^^ words 
“ indigenous films ” must be read as meaning *' indigenous films other than cuimral films. TJiat 
would be to cut down the plain and ordinary sense of the words, and to import into the cnactmOTt 
words which arc not there. Such a construction must, if that is possible, be avoided. The policy 
underlying the enactment is to encourage cxliibition of two classes of films (1) cultural and (2) 
indigenous, and so far as indigenous films arc concerned they may be cultural films or they may not b<^ 
In this view the words" produced in India" in die impugned notification under section 12 (4) and 
Condition No. 22 in the licence are not to be read as a qualification annexed to the first category of 
films, but as referable to the second category, and would be perfectly intra rirM Under section 12 (4). 


Accordingly the notification issued by the Chief Commissioner of Ajmer on 23rd November, 1954 
in exercise of the powers conferred by section 12 {4) of the Cinematograph .Act in so far as it requires 
that cultural films should have been produced in India is within section t2 {4) and Condition No. Sb 
■of the licence which has beer, framed in accordance therewith is valid. 


( 


Appeal from the Judgment and Order dated the 14th May, 1958, of the Rajas- 
than High Court (Jaipur Bench) at Jaipur in Writ Application No, 237 of 1956. 

H. JV. Sanyal, Additional Solicitor-General of India ( 5 . K. Kapur and P. D. 
Menon, Advocates, with him), for Appellants and tlie Intervener. 

The Judgment of the Court was delivered by 

Venkatarama Aiyar, J.— This is an appeal against the Judgment of the High 
Court of Rajasthan, on a Certificate granted by that Court under Article 133 (i) 
of the Constitution. The respondent carries on the business of exhibiting films in 
premises called the Royal Talkies at Beawar under licences granted by the appro- 
priate authorities under the Cinematograph Act, 1952 (XXXVII of 1952) herein- 
after referred to as " the Act ”. Acting in exercise of the powers . conferred by 
section 12 (4) of ihe Act, the Chief Commissioner of Ajmer issued on 23rd November, 
^954 j ^ notification which, omitting tvhat is not material, is as follow’s : — 

(i) The licensee shall so regulate the exJiibition of cinematograph films that at e\'ery per- 
formance open to the public, approved films are exhibited, the approved films to be exhibited in rela- 
tion to other nlms^ at every such performance being in the same proportion as one is to five or the 
nearest lower or higher approximation thereto. 


. ( 2 ) O'lly such films produced in. India as are certified by the Central Government with the 
previous approval of the Film Advisory Board, Bombay, to be scientific films, films intended for educa- 
tion purpos^, films dealing widi nws, current events or documentary films shall be deemed to be 
approved tilms for tlie purposes of tliese directions.” 

This notification came into force on ist December, 1 954. On 24th November, Wjjy 
me Distnct Magistrate of Ajmer being the licensing authority under the A{ft sent 
to the respondent a statement of conditions of licence revised in accorda'iice with 
the above notification. We are concerned in this appeal with two of theiifi, Condi- 
tions Nos. 15 and 22. They are, so far as they are material, as follows . 

of *<= Chief Commissioner may require, exhibit free 

anS ^ m' f r^ur.eratioi. as the Chief Commissior.er may determine, films, 

and lantern slides provided by the Chief Commissioner : - 


17th April, 1962. 


♦Civil Appeal No. 310 of 1961. 
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. Provided that the licensee shall nbt be Tequired to exhibit at 'one entertainment films or lan- 
tern slides the exhibition of which will take more than fifteen ;minutes inall of to exhibit films or slides 
unless they are delivered to hirn ’at least twenty-four hours before the entertainment at which they are 
to be sho^vn is due to begin.” ’ ' • ■ 

22 . (a) The licensee shall so regulate the exhibition of cir.ematograph.films that at every per- 
formance opra to the public, approved films are exhibited, the approved films to be exhibited in rela- 
tion to other films at every such performance being in the same proportion as one is to five or the nearest 
lower or higher approximation thereto. • ■ 

(4) Only such films produced in Inaia as are certified by .the Central . Government svith the 
previous approval of the Film Advisory Board, Bombay, to be scientific films, films intended for 
education purposes, films dealing with nesvs, current events or documentary films shall be deemed to 
be approved films for the puiposes of these directions.” 

On 25th July, 1956 the Films Division, Ministry of Information arid Broad- 
casting, Govemrrient of India, made a demand on the respondent for a sum of 
Rs. 274-1-0 on account of supplies of approved films made to him during the peribd 
3rd March, 1956 to 5th August, 1956 and further informed him that if the above 
deriiand was not complied with, furthet supplies of approved films would be 
sfopjJed. The respondent disputed liis liability to pay the amount oh the ^ound that 
the supply was made not in pursuance of any contract entered into by him but 
voluntarily by the Government. A correspondence then followed and eventually 
the respondent was told that if the amount was not paid as ilemanded, further 
supplies of approved films would be stopped and the licence cancelled. There- 
upon he filed the Writ Petition under Article 226 of the Constitution, out of which 
this present appeal arises, in the Court of the Judicial Commissioner, Ajmer, chal- 
lenging the vires of section 12(4) of the Act, the Notification, dated 23rd November, 
1954 issued thereunder and Conditions Nos. 15 and 22 inserted in the licence in 
accordance therewith. The petition was heard by a Berich of the High Court of 
Rajasthan to which it stood transferred under the provisions of the States Reorganis- 
ation Act, 1956, and by their Judgment, dated 14th May, 1958 the learned Judges 
sustained the validity of section 12 (4) but struck down the impugned Conditions 
Nos; 15 and 22 as not authorised by section 12 (4) of the Act. It is against this 
judgment that tlie present appeal, on certificate, has been preferred by the 
Government. 

Before us the learned Additional Solicitor-General who appeared for the appel- 
lant did not contest the correctness of the decision of the High Court in so far as it held 
that Condition No. 15 was not valid, but he contended that the learned Judges 
were not right in holding that Condition No. 22 was not authorised by section 12 (4) 
of the Act. The sole point for determination in this appeal is therefore ^vhether the 
Notification, dated 23rd November, 1954 is within the terms of section 12 (4). If it 
is, then Condition No. 22 which gives effect to it is valid. If not, both the notification 
and the condition must be struck down as ultra vires. 

Section 12 (4) of the Act runs as follows : — 

“ The Central Goverr.ment may, from time to time, issue directions to licensees generally or to 
any licensee in particular for the purpose of regulating the exhibition of any film or class of films, so 
that scientific films, films intended for educational purposes, films dealing with news and current even ts, 
documentary films or indigenous films, secure an adequate opportuniW of being exhibited, and where 
any such directions have been issued those directions shall be deemed to be additional conditions and 
restrictions subject to which the licence has been granted.” 

It will be seen that the enactment comprises two categories of films, one consisting of 
•scientific films, films intended for educational purposes, films dealing with news and 
current events and documentary films or what for conciseness may be called “ cul- 
tural films ” , and the other, of “ indigenous films ”. The learned Judges of the 
High Court were of the opinion that these two categories tvere alternative as indica- 
ted by the disjunctive “ or ” arid consequently the provision that cultural films should 
have been produced in Iridia was to introduce a restriction in category No. i which 
is not authorised by the statute, and that in consequence the words “ produced in 
India ” in Condition No. 22 were unauthorised and ultra vires. 

This view does not commend itself to us. It is true that the enactment classifies 
filths into two categories but we do not read them as mutually exclusive. The tvords 
■“ indigenous films ” are general and unqualified in their contents, and must include 
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Ct dovraTrpiin?^^^ s'^Lfof die ivords, and 

SftlTe enactment words which are not there. Such a construction must, if that is^ 
possible, be avoided. We must proceed on the basis that the Legislature meant , pre- 
cisely what it said. j 1 • 

This conclusion is further reinforced when regard is had to 
the enactment, which is to encourage exhibition of two classy of films (i) ctutu 
and (2) indigenous, and so far as indigenous films are concerned they 
films or they may not be. In this view the words produced in India in me 
impugned notification, and Condition No. 22 are not to be read as a qualification 
anne.4d to the first category of films, but as referable to the second categoiy, and 
would be perfectly intra vires under section 12 (4). We must accordingly hold mat 
the Notification, dated 23rd November, 1954 in so far as it requires mat cultural films- 
should have been produced in India is widiin section 12 (4) and Condition no. an 
wliich has been framed in accordance merendm is valid. The order of the Cou^ 
below will be modified to this extent. As the respondent does not appear, there wilt 
be no order as to costs in this Court. 

Order modified.. 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — S. K. Das, M. Hidayatullah and J. C. Shah, JJ. 

. Lala Kapurchand Godha and others • . . Appellants * 


V. 


Mir Nawab Himayatalikhan Azamjah . . Respondent. 

Contract Act {IX of 1872), rcctions 63 and 41 — Scope — Acceptance of smaller amount from a third psrso'T. 
in full satisfaction of debt — {^ecl — Suit for balance against original promisor — Plot maintainable. 

llTien the promisees have accepted performance of the promise from a third person, they cannot 
afterwards enforce it against the promisor. Where the promisees have accepted a lesser amount in 
full satisfaction of their claim, they cannot subsequently sue the original promisor for the balance: 

The promisors having accepted the money on the condition on which it w-as offered (namely 
that they must record a full satisfaction of the claim, it is not open to tlicm to say, cither in fact or in 
law, that they accepted the nfone)' but not the condition. 

Appeal from the Judgment and Decree, dated the 15* April, 1958, of the- 
Bombay High Court, in Appeal No. 25 of 1957. 

B. R. L. Iyengar^ Advocate, for Appellants. 

M. C. Setalvad, Attorney-General for India {S. R. Vakil and K. H. Bhabha, 
Advocates and J. B. Dadachanji, 0 . C. Mathur and Ravindra ffarain. Advocates of 
Mjs. Dadachanji & Co., tvith him), for Respondent. 

The Judgment of the Court was delivered by 

S. K. Das, J. This is an appeal on a Certificate granted by the High Court of" 
Bombay under section no of the Code of GivU Procedure, and arises out of a suit 
which me appellant had brought for recovery of Rs. 9,99,940 with interest and costs 
from Mir Nawab Himayatalikahan Azainjah, who was then knowm. as the Prince of 
Berar, being the eldest son of the Nizam of Hyderabad. The circumstances in which 
the appeal has an sen are these. 


On or about 31st January 1937 Baboo Mull & Co. sold and delivered to 

« <^4- t-c M M LJ L... ^ ; .*1 


the 


■D • rw sjauoo iviuii <52 Uo. sold and delivered to m- 

Pnnee of Berar in Bombay v^ous articles of jewellery the aggregate value of whicl 
was Rs. 12.20.7:10. T.nin - I . . .-cr 


Godha, -who was the first plaintiff iu '•* 
action and Lala Heer^al Godha, the original second plaintiff, carried on business lu 

Bahoo Mull (since deceased) 
in the name and style of Baboo Mull & Co. It is not disputed that the appellants 


’ nth April, 
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■now before us own the entire interest in the subject-matter of the suit and instead of 
‘Using the name of Baboo Muil & Co. we shall name the appellants as the persons 
-who sold the jewellery to the Prince of Berar on 31st January, 1937. A writing, 
dated 31st January, 1937 was executed by the Prince of Berar, respondent before ul’ 
by which he declared and acknowledged having purchased the jewellery specified in 
■a schedule from the appellants at the aggregate price of Rs. 13,20,750. In that writ- 
dng (Exhibit-A) the respondent stated : 

. “I lirotnise on behalf of myself and my heirs, executors, administratois and successors to pay to 
you or to your order at my option and leisure at your abovemen tioned address the said sum of rupees 
thirteen lacs hventy thousand seven bundled and fifty only together with simple interest thereon at 
10% (ten per cert.) per annum.” ■ ' ■ ‘ ■ 

it is not disputed that the jewellery was in fact delivered by the appellants to the 
respondent, and after 31st January, 1937 the respondent passed various acknowledg- 
mentsinrespectofthedebtdueatthetimeofthepassing of the respective acknow- 
iledgments. These documents consisted of an acknowledgment of liability and a 
■promise to pay on behalf of the respondent and the last of such acknowledgments 
was passed on 15th / i6th February,. 1948. By that time the debt of Rs. 13,20,750 
■^vith ten percent, interest thereon had increased to about Rs,- 27,79,000. By that last' 
■document the respondent admitted his liability for the amount of Rs, 27,79,078-2-0 
.and promised to pay the amount, again at his option and leisure. On 30th 
April, 1948 the appellants presented their bill and some time in January, 1949 one of 
■the appellants had an interview, with the respondent and was told that the Nizam 
Jiad passed the bill. In 1949 when Hyderabad was under Military Occupation after 
the Police Aetionj a Comrhittee was set up on 8th February,- 1949 by the Military 
Governor known as . the Princes Debts Settlement Committee. The report of this 
Committee shows that it was set up in accordance with a resolution made by the 
Military Governor in order to scrutinise all debts of the Prince of Berar. and his 
younger brother. On 19th February, 1949 the appellants presented a petition to the 
Military Governor with regard to their claim and asked for payment of the amount 
•due to them or in the alternative for the return of the jewellery., The claim of the 
appellants was considered by the Committee in para, i i of their report. The 
'Committee recommended that the appellants should, be pmd a sum - of' Rs. 20 
lacs in full satisfaction of their claim. The Committee furAer stated that they did 
riot recommend the return of the jewellery. It niay’be here stated that the Comt 
mittee consisted of two persons, namely, Zaheruddin Ahmed, who was the Controller 
•o'f Accounts to the Nizam and A. N. Shah, a member of the Indian Civil Service. 

It may also be stated that the report of the Committee shows that it made a reduction 
•of about ten per cent, in the case of all suppliers of goods to the two Princes because 
the Committee- thought' that in most of the cas^ the suppliers inflated the prices 
.for the supply! of- goods .to the two Princes. The Committee also bought that the 
reasonable rate of interest would be six per cent. , in the case of CTeditors who had 
to wait for a number of years for payment of their dues. On 27th September, 1949 
a sum of Rs. 11,25,000 was paid to the appellants. .. At that tiihe there was a dispute 
^bihg on as to whether the appellants were entitled to the entire amount of Rs. 20 
lacs or to only 9/1 6th share thereof. .That disptite having been finally settled in 
favour of the appellants, the appellants received a second payment of Rs. 8,75,000 
on 14th February, 1950. This amount along with the earlier amount paid to the' 
^appellants came to the total of Rs, 20 lacs, which the Committee had recommended 
.should be paid to the appellants in full satisfaction of their claim. On 14th February,. 
1950 a receipt was passed by the appellants for the sum of Rs. 8,75,000 (Exhibit-C) 
.and this receipt ran in the following terms ; 

“ Received from the Cor>troller-Greneral of Accounts ana Audit, Hyderabad Government, the 
•smn of Rs. 8 75,000 (Rupees eight lacs and .seventy-five thousand! only in full and final payment of 
■the balance of rupees twenty Ires allowed by the Government in respect of my claim under the pronotc 
■dated I5tb February, 1948 passed by the Prince of Berar'in my favour, reserving however my right 
to recover the balance amount due to me under the said pronote from the T’riace ofBerar.” 

The relevant authorities refused, however, to make payment on the receipt Exhibit- 
G in which the appellants reserved their right to recover the balance amount due 
irom the Prince of Berar. Thereupon, the appellants discharged all the previous 
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pronptes api^ op each. . ope of^ them recorded a satisfaction of full payment. We 
refer to the last . of them,,paTpply,. the one dpted I5tli/,i6th February, 1948. This 
was foj^ a sum of Rs. 27379>®78"2"Q and on this document Kapurchand Godha, oPe 

of the appellants, reeprded received, payment in full”. 

• Then, on' 14th August, 1950. the appellants served through .their Solicitors a 
notice on the respondent asking 'him to make payment of the balance of Rs., 9,99,940 
with interest at ten per cent. The respondent not having paid the amount a suit 
was. instituted on 5th February, 1951 in the High Court of Bombay for recovery of 
the ampunt. 

The suit was tried by Coyajee, J, The principal issue for trial was Issue No. 6, 
namely, ■whether, tlip appellants h?id accegated paymept of Rs, 20 lacs in full satisr 
faction of their, claim against the respondent and surrendered all the writings duly 
discharged- and tlipre was absolute release of the delit as stated in paras. 7, 8, and 1 1 
of the written-statement. On a consideration of the oral and documentar)'^ evidence, 
given in the case pnd relying particularly on Exhibil-C, Coyajee, J., canrie to the 
conclusion that the appellants did not take the sum of Rs, 20 lacs in full satisfaction 
of their claim. The learned Judge said : 

Ordinarily, a plaintiff would have been ir a most difficult and unenviable position to ci-forco 
this clfim after having endorsed those documents nan.cly Ex. No. t as payment in full satisfaction., 
But evidently, ’payiheht in full satisfaction’ there meant full satisfaction as regards the liability of the 
Hyderabad State and that would naturally be the meaning if taken in conjunction with Ex.-G where- 
he reserved liberty to proceed personally against the Prii:cc ofBerar. I have therefore come to the 
conclusion on the main issue in the suit namely, that there was r.o accord .and satisfaction when the- 
plaintiff received the second cheque from the Accountant-General of Hyderabad State ” 


Then there was an appeal by the respondent which was heard by the appellate 
Court (Chagla, G.J. and Mody, J.) By its judgment dated 15th April, 1958 the 
appellate Court came to a contrary conclusion and held that on the evidence, oral 
and documentary, given in the case it tvas clearly established that the appellants'- 
accepted the sum of 20 lacs in full satisfaction of their claim and duly discharged 
the promiss.^ notes by endorsing full satisfaction therepp ; therefore, section 63 of 
the Indian Contract Act, 1872 apph^ and the suit of the appellants ivhs liable to- 
be dismissed. It accordingly allowed the appeal and dismisred the suit Wth costs. 

_ In the appeal before us, Mr. B.R.L. Iyengar appearing on behalf of the appellants 
ha^ very strongly contended that the view of Coyajee, jfis the correct view^on the- 
evidence given in-the case. He has emphasised two points in connection tLrei^S 

and , the questions raised are ^sentially que^Fohs of fact on reven^ 

ipg findings, we^^fow.^ pounsel for tUplS'^Selefo^Ss^*?^^ 
dence,aIong wuh t^e pl^dmgs of the-parties. Two of th6=witnies^hSh eSenhe 
appears to be. decisive bf the questions- raised were Pntia ^ eviaence, 

examined on behalf of the appellants and Kapurchand who.w^- 

Puttd Madhava Rao was at' the relevam^S a ' 

Hyderabad;,ahd he was' present’.before the Co^rSttee " 

tyhen the claimjof the .appellants' was consfeT Before occasion, 

was raised whether the' statements’ of this witneSf as to 

Committee were admissible in evidence, when ce of'tbr^ ' the-, 

mittee was called for, exariiination. . MadLFa Rao 1 

prove what he himself heard- or saw if such hear WoVt undoubtedly conipetent to- 
we consider it, unnecessary to deterrhine the furtlfer Qup<!ti^ f fact in issue, an -, 

competent to prove -th^ stafemenfe alleged to ha^ bedri f - ^ fTbe ’ 
tvVo'. members of the Gdriiihitiee-.I -TheVefore'SfrdnhA “ t ^ other of the; 

ofMadhava-RaohstoWhat-happehetibSeS 

the Oon,n,i,fei;thi-appellah., 
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, mittee decided that the appellants must take Rs. 20 lacs in foil satisfaction of their 
claim ; on this Kapurchand Godha protested and said that he would have to reserve 
his right for the bfoance. The Committee thereupon made it clear that they could 
not recommend payment of anything more' because a specific amount for distribu- 
tion had been allotted to theim The reference to “ a specific amount ” was to a 
sum of rupees tvvo crores earmarked for the liquidation of the debts of the two 
Princes out of a fond known as Sarf-e-Khas. What happened after the Com- 
mittee had made its recommendation is very' important. The Erst instalment of 
Rs. 11,25,000 was paid on 27th September, '1949. At that time a dispute was. 
^oing on about the share of the appellants to the money. The receipt which tvas 
passed for the payment ofRs. 11,25,000 is marked Exhibit-B. That . receipt does 
not show whether the appellants had agreed to accept Rs. qo lacs in full satisfaction, 
of their claim. As to the second instalnient of Rs. 8,75,000 which was paid on 14th 
February, 1950, Madhava Rao gave the following evidence. He said that when 
Exhibit-C was brought to him by Kapurchand Godha, the ivitness told the latter 
that he could not make payment against that receipt as the receipt recited reserva- 
tion of the right of the appellants for the balance. ;The witness took the document, 
Exhibit G, to Zaheruddin Ahmed who was the Accountant-General then. Zaheriid-’ 
din Ahmed suggested that the claimant should endorse full satisfaction and payment 
on all the promissory notes and then only the payment would be made. The 
Avitness then said ; 


“ Theretpan I obtained the endorsements (or. the promissory notes) from Kapurchand. 
Kapurchand ivlulst endorsing these documents protested that he. had been.forcrf to endorse these 
and he was not at all satisfiai. This happened on the 14th of February, 1950.” 


We may here state that no plea was raised by the appellants to the effect that the 
endorsements on the promissory notes had been obtained by coercion, and no issue 
was struck between the parties as to the endorsements on the promissory notes 
having been obtained by coercion. That being the position, what is the effect of 
Madhava Rao’s evidence? The clear effect is that the authorities who tvere paying 
the money in discharge of the. debt of the respondent made it clear that they'would 
pay the money only if a full satisfaction of tie claim Avas given by the appellants. 
The appellants after some initial protests agreed and . duly discharged all the pro- 
missory notes by endorsing thereon foil payment and satisfaction. The question 
of coercion Avas introduced as and by yny of after-thought. Tavo facts seem to be 
clearly established by the evidence of Madhava Rao. .One is that the authorities 
refused to pay the second instalment unless full satisfaction of the claim Avas endorsed 
in accordance Avith the recommendation of the Committee ; . the second is that the- 
appellants did record foil payment in satisfaction of the promissory notes before- 
they received the money. In our qpinipn, these , two facts .clearly estabhshed the- 
ease of the respondent that the appellants had ^ven a full discharge when they, 
received the second instalment. Indeed, the evidence ^of Madhava- Rao is sup^- 
ported by the eAadence of Kapurchand Godha. Kapurchand Godha . said that 
when he presented the recdpt, Exhibit-G to Madhava. Rao the.latter. said that lie 
would not accept .the receipt in that fonni- Madhava - Rao then took Kapmrchand 
to the Accountant-General. Kapurchand was asked to produce .the promissory 
notes and-Avas told that unless the promissory notes Avere endorsed Avith foil satis- 
faction, no payment Avould be made. Kapurchand then said : 


“ I was told tliat unless I signed the receipt for full payment, no cheque would be issued to me. 
•rVipreiiDon I endorsed the receipt for full payment. By that I mean I Avas asked to endorse full pay- 
inercupui . ^ j j protested .and said that as I As-as asked to endoise full payment, 

fwas doinrS^thefactthatlwas not receiving fidl payment. Thereafter I si^ed the 
rereipt as well as the vouchers and handed OA-er the documents to the Accountant-General. 

evidence is in accord Avith the evidence of MadhaA^a'Rao and again. establishes 
that the appellants Avlien they .received the - second and^the last,. ,instalrnent. of 
000 gave a full discharge_oX their clairn and the plea of coercion aa^s. 
iS^r inwoduced as and by Avay of an ^ter-th'ougHt. 
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Section 63 of the Indian Contract Act; 
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There was some difference of evidence as to whether Exhibit-G bore the signa^re 
of Kaourchand when it was first- presented to Madhava Rao or whether tlm signature 
-was later put on it. With that- difference we are not now concerned. Nor arc we 
•concemed^with certain minor discrepancies between the eviderice of the tivo witnesses 
referred to above. The substantial result of the evidence tsvo witnesses to 

-whom we have referred is that whatever reluctance Kapurchand might have had 
in accepting Rs. 20 lacs in full satisfaction of the claim of the appellants, he ulti- 
mately Agreed to do so. Not only did he agree, but he actually endorsed full satis-, 
faction and payment on all the promissory notes and thereafter he received paymen^ 
■of the second instalment of Rs. 8,75,000 which along wth the first mstalment 0. 
Rs. 1 1,25,000 made up the sum of Rs. 20 lacs. On these facts which arc established, 
by the evidence given on behalf of the appellants themselves, the only conclusion 
is that there was full satisfaction of the claim of the appellants. 

The legal position. is clear enough, 
reads : • 

“ Evay proitsi&ee may dispense with or remit, wholly or ip part, the pcjformance of the promise 
made to him, 01 may extend the time for such performance, or may accept instead of it any satisfac- 
tion which he thinks fit.” 

Illustration (c) to the section says : - 

” A owes B 5,000 lupees. C pays to B, r,oo<j rupees, .and B accepts them in satisfactio.n of his 
claim .on A. This payment is a discharge of tnc whole daiir-.” 

It seems to us that this case is completely covered by section 63 and Illuslralion {c) 
thereof. The appellants having accepted payment in full satisfactioh of their 
•claim are not now entitled to sue the respondent for the balance. A reference- 
may also be made in this connection to section 41 of the Contract Act under \vliich 
when a promisee accepts performance of the promise from a third person, he can-; 
not aftenvards enforce it against the promisor. There is some English authority 
to the effect that discharge of a contract by a third person is effectual only if autliori^ 
.sed or ratified by the debtor. In India, however, the ^vords of section 41 of th6 
Contract Act leave no room for doubt, and when the appellants have accepted 
perfoimahce of the promise from a third person, they cannot after\yards enforce, 
it against the prinusor, namely, the respondent. 

^ When a statute clearly covers a case, it is hardly necessary to refer to decisions.’ 
In^deference, however, to the -ar^ments advanced on behalf of tlie appellants, Ave" 
refer to the two decisions on which learned Counsel for the appellants has relied.- 
■Gne is the decision in Day v. McLea\ In that case the plaintiffs made a claim against 
the defendants for a sum of mo'nfey as -damages for breach of contract ; the defen- 
-dants sent a cheque for a less amdiint stating that it tvas in full payment of all 
demands. The plaintiffs kept the cheque stating' they-did soon account and 
brought 'an attion for the ' balance of 'their claim. It was held that keeping 
me cheque was not as a matter of law conclusive that there was an accord and satis- 
-faction of the claim ; but that it -was a question of fact on what terms the cheque 
■was kept. We do hot think that that decision is of any help to the appellants; 
JwJLord Justice Bowen said in Day v. McLea^: . ■ 

"If a person sends a sum of money on the terms that it is to be taken, if at all, in satisfaction of a 
larger claim; and if the money is kept, it is a question of fact as to the ter^s upon Wch it is so kept; 
.Accord and satisfaction imply an agieement to take the money in satisfaction of the claim in respect of 
•which It is^nt. Ifaccord IS a quwtioii of agreement, there must be either two minds agreeing or 
•one of the two persons acting m such a way as to induce the other to think that the money is taken m 
fact.” S” 6^3% " I" ^ h is a question of 

We have already referred to the facts which are clearly established by the evidence , 

^?fcase. Those facts clearly estebHshed that the appellants took the second 

.instalment m full satisfaction of their claim. The second decision reUed on 
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■on behalf of the Si'^'peWs.nXs J^euchatel Asphalte Co., Ltd. y. Barnett^, also proceeded on 
a similar groimd. In that case the cla^ of the plaintiff company amounted to 
;^259 j but the defendant raised some minor queries which might reduce it by 
or ^15. The defendant .then sent a cheque for ^125 and stated in a covering -letter 
that this sum was “ on account ” pending the receipt of the plaintiff’s reply to- out\ 
standing queries in connection with the work done. Some time later the defendant 
enclosed a further’ cheque for ^{^75 and on the back of the cheque was eriddfsed 
■“ in full and final settlement of the account”. The cheque •vv'as accepted by the 
plaintiff company,- which later sued for the balance of the amount of the claim. It 
-was held that having regard to the correspondence and the surrounding cir- 
cumstances, there was ho intention on the part of the plaintiff company to accept 
the cheque for in full satisfaction of the plaintiff’s claim, because the' word 
“ in full and final settlement of the account ” typed on the back of the cheque were 
inconsistent with the main object and intention of the transaction, particularly 
since {a) the covering letter sent by the defendants plainly imported that the cheque 
was sent only on account and not in full and final settlement, and {b) it could not 
reasonably be supposed that, in the circumstances, the plaintiff company had agreed 
to a reduction of the amount claimed. The facts of the case before us are entirely 
different. The appellants were clearly and unambiguously told that unless they 
gave a full satisfaction of their claim, they would not be paid the amount. The 
appellants were left in no doubt as to the condition on which payment would be 
made to them. The appellants clearly accepted the condition and recorded full 
satisfaction on all the promisso^ notes. It is now impossible to accept the position 
that the appellants reserved their right to sue the respondent for the balance of the 
amount. In Hirachand Pwiamchand v. Temple^, the father of a debtor wrote to the 
creditor offering an amount less than that of the debt in full settlement of the debt 
and enclosing a draft for that amount. The creditor cashed' and retained the pro- 
ceeds of the draft and afterwards brought ah action against the debtor for the balance 
of the debt. It was held that the creditor must be taken to have accepted the amount 
received by him on the terms upon which it was offered and therefore he. could not 
maintain the action. -The case was considered under the English law and it was 
•observed that assuming that there was no accord and satisfaction in the strict sense of 
the law in England, it. could still be held that the -creditor had ceased really to be 
liolder of the negotiable instrument on which he sued. . With the niceties of English 
law in the matter of accord-, and satisfaction we are . not concerned. The position 
in the .present case is that the appellants mustrhaye known that they .could receive 
the second instalrnent and-, retain the firsffnstairnent by .accepting the condition 
on which the sum ofRs. 20 lacs was pffered.to them, namely, -fJiat; they must record 
a full satisfaction of their claim. They, accepted, the money on the condition on 
which it was offered ahd it is iiot now-open to them to sdy, either in fact or in law, 
rthat they accepted the money but'not ,Ae condition,. 

For these reasons, we are satisfied that the . appellhte Court was right in the 
tview which it took. Therefore, the appeeJ fails and is dismissed with costs. 


iK.S. 


■ Appeal dismissed^ 


1. (1957) ,i All E.R. 362. 
8 C J — 51 
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Present: — ^B. P. Sinha, Chief Justice, K. SubbaRao, N. Rajagopala Ayyangar;^ 
J. R; Mudholkar and T. L.' Venkatarama Aiyar, JJ. ' 

M/s;' Orissa Cement, Ltd. and others . Petitioners* 


Vi 


The _ynion of India and others 

Employees’ Provident Funds Act (XIX of iQcft), section 7(1^ 

7 r rk 


. ., Respondents. 

-Kotifications unpr by^ the Cei tral Government 
Whether the Notifications ofiend against Aiticte 


dated i^lhjar.uary, iq ^8 and and December, igGo—Vaiidity of 
^9 (J) ig) of the Constitution oj India, 1950. 

The intention of the Legislature as expressed in section 6 (i) of the Employees’ Provident Furds 
Act, 1952 IS to make the employer liable only for a moiety rftlic provident fund ,ai.d while the £mplovccs» 
Provident Fimd Sehemc, 1952 is well designed to carry out this intention, in its application to workmen 
directly employed, by reason of the combined operation of paras. 30, ai-.d 32 oftbe Scheme it breaks 
down, in its extension to contract labour by reason of the inapplicability of par?. 02 It nnem'ies 
unfairly and harshly on persons, who ^ploy wntract labour, and it further ic4u]ts if disciim^.ation 
behveen those who tmi-loy Mntract labour and those tvho employ direct labcui . This cannot be 'aid 

down ^ not falling within the protection afforded by Aiticlc to 

f- enforcemen, of 

A.V. Viswanatha Sastri, Senior Advocate (K. C. Jain and R. P. Maheshwari 
Advocates, with him), for Petitioners. snwan, 

BhhanNarain, Senior Mwoente {Sukumar GAotr and P. D. Menon, Advocates 
with hun), for Respondents. ‘ -eiuvueaies. 

The Judgment of the Court was delivered by 

^ Venkatarama Aiyar, J.— The first petitioner is a company carrying on business 
in the manufactoe of cement in the State of Orissa and petitions 2 and 2 
are two of lis Dire^ors. They have filed the present petition under Articfe 
^allengmg the validity of two notifications, dated i^th Tanuarv mrS . i ^ J 
December i960 issued by the Central Government un^r secSn th^ 

Employees Provident Funds Act, 1952 hereinafter referred to as »Ae Act” ft MU 
be convenient to first set out the relevant ^ 

tion. The Act was passed for the ques^ 

vident Funds for the employeeMn Tories aS nit ® “^titution of Pro- 

of the Act, which deak with this matter is as foUawsT-!^^^^^™^"^^' ^ 


_ “5. Employees’ Provident Fund Schemes. — (1) The Central . . . 

m the OEScial Gazette, frame a Scheme to be called tBe v^ni ^ Imminent may, by notification 
establishment of provident funds under this Act for employees ol°ro?a Fund Scheme for the 

the establishments 01 class of establishments to which^the said sSfe^e^ class of employees and specif 
established, as soon as may be after the framing of the Scheme a^S? applj'and there *all be 
visions of this Act and the Scheme. ^ nemc, a Fund m accordance with the pro- 

(2) A Scheme framed under sub-section fil mav .1 . ... 

or „„o„oc.lv=Iy „ ^a. 

llSoLti* contribution to the Fund 

quarter pw cent, of the 'basic^wagw* wmLs aUo\vance^Md^m°^-^ ^ ‘ ^ 

-being payable to each of the employees, and the employes’ co^bmio^ TIV'u® (if any) for *bc time 
bution payable by the employer in respect of him and mav ifanv44!(!f/ " cor.tn- 

makes provision therefor, be an amount not exceedine eight and desires and if the Schei^ 

dearness allowance and retaining allowance (if any) : ^ one-thirdper cent, ofliis basic tvages, 

of a rupe^SS^ mly^ov^rfo^ Se 4 mmdb?SsmTfract"'^®f ^ 

rupee or quarter of a rupee. ” ® fraction to the nearest rupee, half of a 


*Petit.’on No. 17 of 1961. 


14th March, 1962^ 
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Under section . 7, the Central Government may, by notification in the Official 
Gazette, add to, amend or vary any Scheme framed under this Act. Section 14 
prescribes penalti^ for any contravention of the provisions of the Act or default in 
compliance with' them. • , • ■ 

In exercise of tlie powers conferred by section 5 of the Act, the Central Govern- 
ment pubhshed on 2nd September, 1952, what is called the Employees’ Provident 
Funds Scheme, 1952. Para. 2 (/) (iii) of the Scheme defines “Excluded Emplo- 
yees ” as meaning the employees employed by nr through a contractor. Under 
para. 3 the provident fund standing to the credit of an employee vests in the autho- 
rities constituted thereunder. Para. 26 provides that every employee employed in a 
factory or establishment other than an excluded employee shall . be required to 
become a member of the fund if he has completed one year’s continuous service, 
in the factory or establishment, and there is a proviso that if the employee has actually 
worked in the factory or establishment for not less than 240 days, he shall be deem- 
ed to have completed one year’s continuous service. Paras. 30 to 32 deal 'with 
contributions to be made by the employer and they are as follows : — 

“ 30. The employer shall, in the first instance pay both the contribution payable by himself 
(in this Scheme referred to as the employer’s contributioi ) and also , on behalf of the member employed 
by him, the contribution paj'able bv the member (in this Scheme referred to as the member’s contribu- 
tion) ” . 

“31. Notwithstanding any contract to the contrary' the employer shall not be entitled to deduct 
the employer’s contribution from the tvage of a nc ember or othenvise to recover it from him. ” 

“ 32 - (t) The amount of a member’s contribution paid by the employer shall, notwithstanding 

the provisions in this Scheme or any law for the time being in force or any contract to the contrary be 
recoverable by means of deduction from the wages of the member and not otherwise: 

Provided that no such deduction may be made from any wage other than that which is paid 
in respect of the period or part of the period in respect of which the contribution is payable : 

Provided further that the employer shall be entitled to recover the employee’s share from a wage 
other than that which is paid in respect of the period for which the contribution has been paid or is 
payable where the employee has in svriting given a false declaration at the time of joining service with 
the said employer that he tvas not already a member of the Fund : 

Provided further that where no such deduction has been made on account of an accidental 
mistake or a clerical error, such deduction may, with the consent in wnitir.g of the Inspector, be made 
from the subsequent wages, 

(2) Deduction made from the wages of a member paid on daily, weekly or fortnightly basis 
should be totalled up to indicate the monthly deductions. 

(3) Any sum deducted by an employer from the -wage of an employee under th^s Scheme shall 
be deemed to have been entrusted to him for the purpose of paying the con tribution in respect of ivhich 
it was deducted. ” 

The combined effect of section 6 and paras. 30 to 32 of the Scheme is that the 
contribution to the Provident Fund is to be 12J per cent, of the basic wages, and 
dearness allowance, that it is to be borne equally by the employer and the employee, 
and that the employer is to pay the whole of it, half on his accoimt, and the other 
half on account of the employee, and he is to recoup himself by deducting it from the 
wages of the employee. Such deduction would be possible only when the employer 
is the person who has to' pay wages to the employee and that is why employees 
employed by or through a contractor were included in the definition of “ excluded 
persons ” to whom imder para. 26 the Scheme had no application. These employees 
would be paid by the contractor and the question of deduction of wages by the princi- 
pal employer, i.e., the person who is in cha^e of the factory or establishment,- irill 
not arise. 

It is that with a view to avoid their contribution under the Act, the emplo- 
yers resorted increasingly to the device of employmg" workmen through contractors, 
and the Government accordingly deemed it expedient to amend the provisions of the 
Scheme so as to secure the benefits thereof to. employees who were .employed through 
contractors. 'To carry but this purpose, ‘a notification was issued on :15th January,. 
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1958' No. S.R. 0 .' 33I substituting for para. 2 </) (iii) of the Scheme as it stood in 
1952 the following ' • ■ - ' 

“ (iii) an employee employed by a contractor in any operation not directly connected with 
any manufacturing process carried on in the factory or other establishment, or 

‘ Exblanation. — ^In respect of an employee employed by a contractor who is not an excluded 
employee under this paragraph, the principal employer shall be responsible for complying with the 
provisions of the Act and the Scheme ; ■ 

The result of this amendment was that all' employees employed by contractors who 
were directly connected \vitli any manufacturing process carried on in the factory or 
the establishment became entitled to the benefits under the Act. On 1 1 th May, 1959, 
para. 26 was suitably amended so as to cPnform: toAhe notification, dated 15th 
January, 1958. Even this’ notification was felt to be inadequate for achieving the 
objects of the legislation and tlierefore in exercise of the powers conferred by section 
(i) of the Act the Government issued a fresh notification No. G.S.R.' 1467 on 2nd 
December, i960, whereby it repealed para. 2 (/) (iii) as it then stood and added a 
new para. 73-A as follows : — 

“ 73-A. t\Tiere an employee is employed by, or through, .1 cor.tiactor in, or in connection 
with, the work of an establishment, the principal employer shall be responsible for complying with 
the provisions of the Act and this Scheme in relation to such employee. ” 

This amendment had the effect of abolishing the distinction made by the amend- 
ment of 1958 bettt'een workmen employed by contractors, who were directly connec- 
ted with the manufacturing process in the factory or establishment, and those who 
were not so connected, all of whom became entitled to the benefits of the Scheme. 


The authorities constituted under the Act issued notices to the first petitioner 
drawing its attention to the changes introduced by the notifications and asking it to 
comply with their provisions, to which the management replied pointing out the 
practical difficulties in the way of implementing them as regards wprkmen brought 
in by contractors. A long correspondence followed culminating in a threat by the 
respondents to take penal proceedings under section 14 of the Act. Thereupon the 
petitioners have filed the present petition, raising the question of the constitutionality 
of the tw'o notifications, dated 15th January, 1958 and 2nd December, ’ i960. They 
contend that they throw a heavy burden on their business and cannot, in consequence 
be upheld as reasonable restriction within Article 19 (6) and must be struck down as 
infringing Article 19- (i) {g) of the Constitution. The respondents on’ the other 
hand maintain that they are beneficent legislation enacted in -the interests- of the 
public and are within the protection of Article 19 (6). ’ ’ 


Now there.can'be no qu^tjon that’ the impugned notifications' are;conceived 
m the interests of the public. The Scheme frairiedmnder :the Act in 10^2 conferred 
benefits' of provident fund on workmen directly employed in factories or establish- 
ments but large sections of them working there under .similar, conditions but emnlbved 
by contractors were excluded from its purview.’ j.This .Was obviously a discrimination 
for which there was no justification and it was this that was soudit to be removed 
by the notifications im question. It is not contended by the petitioners tliat the 
object behind these notifications is not such as would fall within Article lo (6) What 
is urged is that the means and modus adopted for, achieving it are unre^onable and 
that therefore the scheme must be held to violate Article 1 9 ( i ) (,?) It is armipd that 
when the Government decided to confer the benefits of provident fund onS^rkmen 
who were employed through contractms, instead of framing provisions appropriate 
to their character as employees of contractors, it simply extended to them the provi- 
sions which had been framed m_ 1952 with reference to workmen directlv emnloved 
-without regard to the difference in the situations -in which the two classy of wo?km^ 
were placed. . This, it is contended, has led to.results as uhinst 
the Scheme must therefore be held hot to be within the saving of Article 19 (6). ■ 
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In order to decide how far this objection is well founded we niust examine the 
distinction between contract labour and direct labour to the extent that it bears on 
the provisions of the Scheme. When the principal employer engages contract labour 
there is no privity of contract between lum and the workmen who actually do the 
work . It is the contractor who engages them, and pays wages to them. The princi- 
pal employe!' has as such no direct relationship with them. Now the argument of 
the petitioners is that the obligation of the employer to contribute every month to the 
provident fund an amount equal to six and a quarter per cent, of the wages and 
dearness allowance of the employee is incapable of peribnnance as the principal 
employer is not in a position to know what wages had been agreed between the 
contractor and his employees and that further as the factory or establishment main- 
tains no muster rolls as regards workmen employed through contractors, it is not 
possible for the principal employer to know whether a workman is a casual labourer, 
or whether he is entitled to the benefits of the Scheme under para. 26, by reason of 
his having put in continuous work for the requisite period. 

The difficulties suggested by the petitioners are not without substance but they 
are not, in our view, of sufficient weight to overthrow the Scheme. It is true that 
they could have been eliminated if the Scheme had enacted a provision imposing on 
the contractors an obligation to give a statement in writing to the principal employer 
containing the necessary particulars about the workmen and their wages. But 
even apart from such a provision there should be no difficulty in the principal emplo- 
yer requiring the contractor at the time of the agreement to give those particulars, 
so as to protect himself. Nor is there any point in the contention that the workmen 
may be casual labourers and the principal employer would not be in a position to 
ascertain whether a particular workman is entitled to the benefits of the Scheme under 
para. 26 because under that para, the workman can claim the benefits of the Scheme 
only if he works continuously for a period of not less than 240 days in that very factory 
or establishment, and that is a matter which is capable of being ascertained by the 
principal emplqyer. 

A more serious objection to the extension of the Scheme of 1952 to workmen 
employed through contractors is that the right given to the principal employer under 
para. 32 is incapable of exercise as against them. Under para. 30 the \vhoIe of the 
provident fund, being 124- per cent, of the wages and dearness allowance has to be 
paid in the first instance by the employer and under para. 32 he is to deduct half of it, 
being the employee’s share of the contribution from his wages. As already pointed 
out, this contemplates that the hand which has to pay the provident fund under 
para. 30 is also the hand that has to pay wages to the workmen under para. 32. But 
that is not the position in the case of contract labour. It is. the contractor %vho pays 
the wages ofworkmen employed through him, but the obligation to pay the provident 
fimd is cast on the principal employer. Now the complaint of the petitioners is that 
the Scheme works “ wdtli an evil eye and an unequal hand ” !vith reference to an 
employer who engages contract labour, in that while an obligation to pay the entire 
provident fund, including the share of his employee, is laid on him, he is not given 
the correlative right of recouping himself to the extent "of that share, by deducting it 
out of his wages. 

The answer of the respondents to this is that the principal employer might by an 
arrangement with the contractor deduct from out of the amoxmts payable to him 
the sums contributed by him to the provident fund on account of the employees and 
that further he might sue to recover those sums from the contractor in a suit based on 
section 69 of the Contract Act. But then, it is to be observed, that para. 32 provides 
that the employer has to deduct the amount paid towards the provident fund on 
account of tiie employee from his wages “ and not otherwise ” . Moreover the 
Scheme does not impose any obligation on the contractor to pay to the principal 
employer the amoimts paid by him on account of the' employee. The intention of 
the Legislature as' expressed in section 6 (1) of the'Act is' tq m^e the ^ployer Uable 
only for a moiety of ffie provident iund and while the Scheme of 1952 is well designed 
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to carry out this intention, in its application to workmen directly :employcd, by reason 
of the combined Operation of paras. 30 and 32, it breaks down, in its extension to 
contract labour by reason of the inapplicability of para. 32. It operates unfairly 
and harshly on persons who employ contract labour, and it furtlicr results ■ in dis- 
crimination between those who employ contract labour -and those who employ- 
direct labour. The Scheme tlierefore cannot be said to be reasonable and must 
be struck dowm as not falling wdthin the protection afforded by. Article 19 (6). 

In the result w'c hold that the notifications, dated i 5th January, 195^ > 
December, 1960 are unconstitutional and void. The petitioners are entitled to their 
costs. ' ' . . y . 

^ , Petition allowed- 

THE SUPREME COURT OF INDIA. , . 

(Criminal Appellate Jurisdiction.) 

Present : — J. L. ELapur, K .C. Das Gupta and Raghubar Dayal, JJ. 
Ram Autar and others ' ; ‘ ' • • Appellants* 


The State of Uttar Pradesh . • Respondent. 

Criminal Procedure Code (F of 1898), section Scope of powers under — Business carried on in private 
— jf can be prohibited on ike ground of the noise or carts coming there causing obstruction on the road. 

Meiely because Qie trade of auctioning vegetables rarried on in their private house by the appel- 
lants produce tlie consequence that people passing by the road arc put to inconvenience because of the 
carts which necessarily come near this house and are parked in the public road, action cannot be taken 
under section 133 of the Criminal Procedure Code to prohibit the conduct of business by the appellants. 
Unlawful obstruction, if any, is certainly not caused by the people who carry on the tnade of auctioning. 
If the obstruction caused by keeping the carts on the road can be considered to be unlawful obstruction 
within the meaning of section 1 33 ( i ) (i) action can be taken against the persons causing such obstruction. 
The appellants cannot be considered to be the persons causing obstruction. If a trade like auctioning 
which has to be carried on as necessary for the well being of the community, some amount of noise has- 
to be borne in at least that part of the town where such trade is ordinarily carried on. In making the 
provisions of section 133 of the Code of Criminal Procedure, tlic Legislature cannot have intended the 
stoppage ofsuch trades in such part of the toivn, merely because of the “ discomfort ” caused by the 
noise in carrying on the trade. 


Appeal by Special Leave from the Judgment and Order, dated the i8th August, 
1959, of the Allahabad High Court in Criminal Revision No. 947 of 1958. 

^ C. L. Prem, Advocate, for Appellants. 

G. C. Mathiir and C. P. Lai, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Das Gupta, J.— This appeal by Special Leave is against the order of the High 
Comt at Allahabad dismissing the application for revision of an order under section 
133 of the Code of Criminal Procedure. 


■, The three- appellants carry on the trade of auctioning vegetables. These 
vege^bl^, It appears, are brought in carts which are parked on the public road 
outeide the bmldmg where the, auctioning takes place. There was some dispute 
beuveen these appellants and the Municipal Board which it is suggested by the 

set this order under section -133 passed 
against them. It is unnecessary, however, for us to consider that matten What 
appears to be clear is that the trade is carried on in a private house in the Sub- 
zimandi qu^er, and it does happen that some amount of inconvenience is caused 
Sfr IL' We””* .■■o.d because of the earB wS SSTaSy ^me 

veBeb,Hes ™hieh fte appeUa?., carry ok fa pS lotTe Suce re cS 

^uence that people passing by the road are put to incon^ence action can be 

Srt orrbjSo^i' r-cS. hS.'co15, 


• * Criminal Appeall'fo-.yg of i960. 


3rd May, 1962. 
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“ When it is clear that the business of auctioning vegetables cannot be carried on without causing 
obstruction to the passers by, the conduct of the business can be prohibited, even though it is carried on 
in a private place. ” . .. , , 

It seems to us that this proposition has been put too widely. Section 133 of 
the Code of Criminal Procedure empowers action by the District Magistrate, 
Sub-Divisional Magistrate, or Magistrate First Class to remove public nuisanc^ in 
certain circumstances. Two out of the several clauses of section 133 (i) in ^vhich 
these circumstances are set out, with which we are concerned, are tlie &st and second 
clauses. The first clause provides for action by Magistrate where he considers, 
on receiving a poKce-report or other information and on taking such evidence as 
he thinks fit, that any unla^vfiil obstruction or nuisance should be removed from 
any way, river or channel which is or may be la%vfuUy used by the pubhc or from 
any public place. The second clause de^s with the position where the conduct 
of any trade or occupation or the keeping of any goods or merchandise, is injurious 
to the health or physical comfort of the community and that in consequence such 
trade or occupation should be prohibited or regulated or such goods or merchandise 
should be removed or the keeping thereof regulated. 

It is difficult to see how the first clause can have any application. Unlawful 
obstruction, if any, is certainly not caused by the people \s'ho carry on the trade 
of auctioning. If the obstruction caused by keeping the carts on the road can be 
considered to be unlawful obstruction witWn the meaning of this clause — about 
which we express no opinion — action can be taken against the persons causing such 
obstruction. The obvious difficulty in the way of that might be tliat the persons 
who bring the carts are not the same from day to day. But -^vhether or not any 
action is possible under section 133 against the persons bringing the carts, we are 
unable to agree that merely because the appellants carry on auctioning in connec- 
tion with which the carts are brought, they can be considered to have caused the 
obstruction. In our opinion, the appellants cannot be considered to be the persons 
causing obstruction. 

Turning now to the next clause, the question arises how the conduct of this 
auctioning trade is injurious to tlie health or physical comfort of the community. 
Undoubtedly, some amount of noise and perhaps a great deal of noise is caused 
when the auction is going on. That however is a necessary concomitant of buying 
and selling large quantities and it will be unreasonable to think that merely because 
some amount of noise is caused which people preferring perfect peace may not like, 
this is injurious to the physical comfort, or health of the “ community ”. It appears 
to us that the conduct of trades of this nature and indeed of otlier trades in localities 
of a city ^vhere such trades are usually carried on, is boimd to produce some discom- 
fort, though at the same time resulting perhaps in the good of the community in 
other respects. If a trade like auctioning which has to be carried on as necessary 
for the well-being of the community, some amount of noise has to be borne in at 
least that part of the town where such trade is ordinarily carried on. In making 
the provisions of section 133 of the Code of Criminal Procediu-e, the Legislature 
cannot have intended the stoppage of such trades in such part of the to^vn, merely 
because of the “ discomfort ” caused by the noise in carrying on the trade. In 
our opinion therefore, the slight discomfort tliat may be caused to some people 
passing by the road or living in the neighbourhood cannot ordinarily be considered 
to be such as to justify action under section 133 of the Code of Criminal Procedure. 
We do not think that the orders are justified under section 133. Accordinglyi we 
allow the appeal and set aside the order made by the Magistrate. 


K.S. 


■ Appeal . alloivei. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present.— B. P. Sinha, Chief Justice, K. Subba Rao, N. Rajagopala Ayyangar,. 

- - rr% TT XT ^ . A «««««« TT 


J. R. Mudholkar and T. L. Venicatarama Atstar, JJ . 

Kumar Bimal Chandra Sinha (deceased) and after him his legal 
' ; representatives and others 


V. 


The State of Orissa and others 


Appellants * 
, Respondents. 


Orissa Estates Abolition Act (J of 1932), section 3—Mtification under vesting an ‘Estate' in Stale Government 
— Inferesfs of occupancy raiyats.an purchased by the proprietors and buddings thereon used ci- katcneri 

and grains godowns — If vest in Government as part of (he ** Estate . 

mere the proprietors of an “ Estate ” had purchased properties comprising raiyati lands with 
certain buildings thereon (used as kalcheri and godowns) from the raiyat, the Msition m law is mat 
though these lands with the buildings are situate geographically within the ambit of the proprietor 
“ Estate ”, they are not part of the “ Estate The proprietors hold those propcrtiK tvith the burn- 
ings not as proprietors, but as raiyats. The rent payable by the proprietors as raiyats in respect ot such 
lands would no doubt form part of the assets which have to be included in the gross assets in determin- 
ing compensation xmder section 26 of the Abolition Act. But that does not mean that the mte^ts ot 
raiyats also have become vested in the State as a result of the notification under section 3 read wth 
section 5 of the Act. The State has no authority to take possession of those lands and buildings 
as vesting in it by virtue of the notification. 


Appeal from the Judgment and Order, dated the 27th March, 1958, of the 
Orissa ffigh Court in O.J.G. No. 191 of 1956. 

Hemendra Chandra Sen, Senior Advocate {S. Chose, Advocate, with him), for 
Appellants. 

JV. S. Bindra, Senior Advocate (F. A'’. Sethi and P. D. Menon, Advocates,; 
with him), for Respondents. 

The Judgment of the Court was delivered by 


Sinha, C.J. — ^This appeal on a certificate granted by the High Court of Orissa 
raises the question of the interpretation of certain provisions of the Orissa Estates 
Abolition Act, 1951 (Orissa Act I of 1952) — ^which hereinafter will be referred to as 
tlie Act. The appellants who were petitioners in the High Court ■'were the pro- 
prietors of an estate known as Paikpara Estate, in the district of Puri, bearing 
Touzi Nos. 268, 269 and 270. The respondents are the State of Orissa and its officialsi, 


The facts on , which the High Court based its judgment under appeal are as 
follows. Within the said Paikpara Estate, there were several tenures and sub- 
proprietary interests. The Paikpara Estate vested in the State of Orissa by virtue 
of a notification issued under section 3 of the Act, on 23rd August, 1953. It is com- 
mon ground that the interests of tenure-holders and sub-proprietors witltin the said 
estate have not yet been taken over under the provisions of the Act. Under the 
tenure-holders aforesaid, there were some occupancy holdings which had been 
purchased by the proprietors, the appellants in this Court, long ago. Thus the 
proprietors by virtue of their purchase became occupancy raiyats, under the tenure- 
holders or sub-proprietors, in respect of the holdings purchased by them. It is 
also common ground that in the last Settlement Khatians their interests as occupancy 
raiyats in respect of the holdings purchased by them have been recorded. On the 
lands of the occupancy holdings, there were several buildings which were used as- 
Katchen houses by the proprietors, for the administration of their estate In Taiiuary 
19541 according to the petitioners in the High Court, the State officials took illegal 
possession of those buildings situate on the raiyati land, as aforesaid. The appellants- 
thereupon made an application to the Collector of Puri for vacant possession of the 
i described m the petition, on the allegation that those lands- 

together with the buildings, purchased from tenants with rights of occupancy, were. 


* Civil Appeal No. 177 of 1960, 


30th April, 1962. 
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after purchase by the proprietorSj used as Katcheri house by them. They also alleged 
that those properties had not vested in the State of Orissa as a result of the said 
notification, under the Act. Part of the said house had been let out to the Postal 
Department. The Anchal Adhikari of that area wrote to the Postmaster, and 
Superintendent of Post Offices, not to pay rent to the proprietors. The - Postal 
Department, therefore, vacated that portion of the building in their occupation, 
which has gone into the occupation of the State Government. Another portion of 
the property, which was used as dhangola was let out for storing paddy, to a third 
party. That dhangola was also taken illegal possession of by the Naib Tehsildar of 
the place. Other portions of the property also are in illegal possession of the State 
Government, through its Anchal Adhikari. It was thus claimed on behalf of the 
proprietors that the State Government had no right to take possession of the pror 
perty, as it did not form part of the estate which had been acquired under the Act, 
and had, on notification, vested in the State Government. The learned Collector 
of Puri did not concede the demand of the proprietors, and held that the occupancy 
holding is situated within the tenure held under the proprietors and lay within the 
geographical limits of the estate which had vested in the Government. Being 
aggrieved by the aforesaid order of the Collector, dated 20th November, 1956, the 
proprietors moved the High Court under Article 226 of the Constitution for relief 
against what was alleged to be illegal interference with their interest not as pro- 
prietors but as occupancy tenants. The High Court dismissed the proprietors’ 
claim chiefly on the groimd that the question raised by the petition before the High 
Court rvas practically concluded by the observations of the Supreme Court in the 
case of K. C. Gajapati Narayan Deo v. The State of Orissa^. 

It is manifest that the controversy raised in this case has to be answered with 
reference to the provisions of the Act. “ Estate ” has been defined in clause (g) 
of section 2 of the Act as follotvs : 

“ * Estate ’ includes a part of an estate and means any land held by or vested in an intermediary 
and included under one entry in any revenue roll or any of (the general registers of revenue-paying 
lands and revenue-free lands prepare and maintained under the law relating to land revenue for the 
time being in force or imder any rule, order, custom or usage having the force of law, and includes 
revenue-free lands not entered in any register or revenue-roll, all classes of tenures or \mder-tenures and 
any jagir, inam or muafi or other similar grant;” 

Explanation I. — Land Revenue means all sums and payments in money or in kind, by whatever 
name designated or locally known, received or claimable by or on behalf of the State from an interme- 
diary on account of or in reladon to any land held by or vested in such intermediary; 

Explanation II. — ^Revenue-free land includes land which is, or but for any special covenant, agree- 
ment, engagement or contract would have been, liable to settlement and assessment of land revenue or 
with respect to which the State has power to make laws for settlement and assessment of land revenue; 

Explanation III. — In relation to merged territories ‘estate’ as defined in this clause shall also include 
any mahal or village or collection of more than one such mahal or village held by or vested in an inter- 
m^iary which has been or is liable to be assessed as one unit to land revenue whether such land 
revenue be payable or has been released or compounded for or redeemed in whole or in part.” 

The definition makes reference to an ' Intermediary ’, which has been defined in 
clause {h) as follows ; 

“‘Intermediary’ with reference to any estate means a proprietor, sub-proprietor, landlord; land- 
holder, malguzar, thikadar, gaontia, tenure-holder, under-tenure-holder and includes an inamdar, 
a jagirdar,'zamindar, Ilaquadar, I^orposhdar, Parganadar, Sarbarakar and Maufidar including the 
Ruler of an Indian State merged with the State of Orissa and all other holders or owners of interest in 
land between the raiyat and the State; 

Explanation I. — ^Any two or more intermediaries holding a joint interest in an estate which is 
borne either on the revenue-roll or on the rent-roll of another intermediary shall be deemed to be one 
intermediary for the purposes of this Act ; 

Explanation II. — The heirs and successors-in-interest of an intermediary and where an inter- 
mediary is a minor or of unsound mind or an idiot, his guardian, committee or other legal curator shall 
be deemed to be an intermediary for the purposes of this Act. All acts done by an intermediary under 
tlii'! Act shall be deemed to have been done by his heirs and successors-in-interest and shall be binding 
on them.” 
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Reading the two definitions together, the position, in law is that estate include , 

the interest, by whatever name palled, of all persons, ^vho hold some right in land 
between the State at the apex and the raiyat at the base. That is to say, .the Act js 
intended to abolish all intermediaries and rent-rcccivcrs and to establish direct rela- 
tionship bebveen the State, in which all such interests vest, after abolition under the 
Act, and the tillers of the soil. The interest of a raiyat is designated by the word 
holding ’ and is defined by the Orissa Tenancy Act (Bihar and Orissa Act II of 
1913) as follows : 

“ ‘ Holding ’ means a parcel or parcels of land held by a raiyat and forming the subject of a 
separate tenancy.” 

Under the Orissa Tenancy Act, the unit of interest of a proprietor is an ‘ estate ’ . 
Under a proprietor may be a numlier of sub-proprietors. ‘ Sub-proprietor ’ is also 
defined in the Tenancy Act, but we are not concerned in tliis case with that class of 
holders of land. The interest of a tenure-holder or an under-tenure-holder is charac- 
terised as a ‘ tenure ’ . Thus, the process of infeudation and sub-infeudation, which 
has been similar in all places where the Permanent Settlement took place that'is to 
say, in Bengal, Bihar and Orissa and Madras and Andhra Pradesh, has led to the 
coming into existence of proprietors, with their estates, sub-proprietors under them, 
tenure-holders and under-tenure-holders and ultimately the tiller of the soil, the 
raiyat, whose unit of interest is a ‘ holding ’ . The Act was intended to abolish all 
proprietors, sub-proprietors, tenure-holders and under-tenure-holders, with a variety 
of names, but did not touch the interest of the raiyat. The same person, by transfer 
or by operation of larv, might at the same time occupy different status in relation to 
land. He may be in respect of a particular area, rvhich is geographically included in 
the estate, the proprietor. That land may be held by a raiyat not directly under a 
proprietor but under a tenure-holder, who holds directly under the proprietor. The 
proprietor may have acquired the interest of a raiyat. Thus the proprietor, in his 
capacity as^ the owner of the estate holds the entire estate, and he may have by pur- 
chase acquired the interest of a raiyat, paying rent for the raiyati interest to his imme- 
diate landlord, the tenure-holder. The tenure -holder, in his turn, may have been 
liable to pay rent to the proprietor. That is what appears to have happened in tliis 
case. The appellants held the Paikpara estate as proprietors. They also appear to 
have purchased the properties in question comprising raiyati lands with certain build- 
ings thereon from the raiyat. Hence, the position in law is that though these lands 
with the buildings are situate geographically within tlie ambit of the appellant’s 
estate, they are not part of the estate. In other words, the appellants hold those 
properties with the buildings not as proprietors as such, but as raiyats. It appears 
that the Courts below have not kept clearly in view this distinction. The Collector, 
in the first instance, and the High Court in the proceedings under Article 226 of the 
Constitution, appear to have fallen into the error of confusing the petitioners’ position 
as ex-proprietors, with their present position as raiyats in respect of the land on which 
1 ^ Stand. The High Court has drawn the conclusion from the decision of 

^<yiip(^ti J^arayan Deo v. The State of Orissa'^-, and has observed that 
whether the buildings in question vested in the Government, on the vesting of the. 
estate under section 3 of the Act, would depend not upon whether it formed part of 
the estate acquired by the Government but on the purpose for tvhich the, buildings 
were used by the proprietors. As the buildings in question had been primarily used 
as othce or Katchen for the collection of rent or for the use of servants or for storing 
grams by way of rent in kind, the buildings will vest in the Government on the vesting 
j estate itself. In our opinion, this conclusion drawn by the High Court froni 
the decision of this Court is not w'ell-founded in law. The High Court drew, its 
pag«'^25°26 following observations of this Court in the aforesaid case at 


•soU be^^^Dart on A nH ; ^ IV f . absolute rule of law that whatever is affixed to or built on the 
in law which the same rights of property as the soil itself, there is nothing 

aw Which prevents the State Legislature from providing as a part of the estates abolition scheme that 
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buildings, lying within the ambit of an estate and used primarily for management or administration o f 
the estate, would vest in the Government as appurtenances to the estate itself. This is merely ancil- 
larj’ to the acquisition of an estate and forms an integral part of the abolition scheme. Such acquisi- 
tion would come within Article 31 (2) of the Constitution and if the conditions laid down in clause (4) 
of that article are complied with,' it would certainly attract the protection afforded by that clause. 
Compensation has been provided for these buildings in section 26 (2) -(iii) of the Act and the annual 
Tent of these buildings determined in the prescribe manner constitutes one of the elements for com- 
putation of the gross asset of an estate. ” 

THe observations quoted above of this Court have reference to the follotving 
•definition of ‘ Homestead ’ in clause (i) of section 2 of the Act : 

“Homestead ’ mean a dwelling house used by tlie Intermediary for the purposes of his osvn 
residence or for the pilose of letting out on rent together tvith any courtyard, compound, garden, 
orchard and out-buildings attached thereto and includes any tank, library and place of worship 
^appertaining^ to such dwelling house but does not includeany building comprised in such estate 
and used primarily as office or fcutchery for the administration of the estate on and from the 1st 
■day of January, 1946.” 

It wdll appear from this definition that the Legislature placed a proprietor’s 
‘ homestead ’ in two categories, namely ( i ) a dwelling house used by the intermediary 
for his owm purposes and ; (2) any building comprised in such estate and used pri- 
marily as office or katchcri for the administration of the estate on and from the ist 
day of January, 1946. In respect of the first category the Act proHdes in section 6 
that that portion of the homestead shall be deemed to be settled by the State ivith the 
intermediary, ivho will continue to hold it as a tenant under the State Government, 
subject to the payment of fair and equitable ground-rent, except where under the 
existing la^v no rent is payable in respect of homestead lands. It be noticed 
further that the second category in the definition of ‘homestead’ which has not been 
permitted to the outgoing intermediary' has reference to “ any building comprised 
in such estate ”. It has no reference to any building standing on raiyati holding or a 
.portion thereof. This becomes further clear with reference to the protisions of 
section 5, "which lays dotm the consequences of vesting of an estate in the State. 
Under clause (a) of section 5, the entire estate, including aU kinds of lands described 
on meticulous details, and other non-raiyati lands vest absolutely in the State Govern- 
ment. This Court, tvhile dealing "wfith the constitutionality of the Act, ts'as not 
concerned ^v'ith raiyati lands. Its obser\'ations had reference only to such buildings 
as stood upon the proprietor’s private lands like neej\ seer, zirat, etc., w’hich W'ere in his 
possession as proprietor or as tenure-holder. It is thus clear that the very basis of 
the judgment of the High Court is .entirely lacking. That the High Court was not 
unaivare of this distinction becomes clear from the following passage in its judgment : 

“ Doubtless, Ryoti lands are excluded from the scope of this clause. But buildings and strucmres 
•standing on Ryoti lands and in the possession of the proprietor are not expressly saved. ” 

The first sentence quoted above is correct, but not the second. There is no 
-question of expressly saving structures on raiyati lands, ivhen it is absolutely clear that 
raiyati lands are not the subject-matter of legislation by the Act. The same remarks 
.apply to the reference in section 26 [b) (iii). Section 26 begins ivith the tvords “ for 
the purpose of tliis chapter ” , namely. Chapter V, headed “ Assessment of Compen- 
sation ” . Reading section 26 as a ■\vhole it is absolutely clear that for the purpose of 
assessment of the compensation payable to the outgoing proprietor or tenure-holder, 
of the estate to be acquired, gross assets have to be determined, by ag^egating the 
jents payable by tenure-holders or imder-tenure-holders and raiyats. It is, thus, clear 
that the rent payable by the appellants as raiyats in respect of the disputed lands ^vould 
fonn part of the assets which have to be included in the gross assets, in determimng 
•compensation. But that does not mean that the interests of raiyats also have become 
wested in the State as a result of the notification "under section 3, read xvith section 5. 

For the reasons aforesaid, it must be held that the appellants’ raiyati interests in 
the lands and in the buildings standing on those lands have not been affected by the 
abolition of his interest as proprietors, and that the State authorities had illegally 
taken possession of those. The appeal is accordingly allo"ived wdth costs here and 
Below. 


Appeal allowed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar and K. C. Das Gupta, JJ. 

The Provincial Transport Services • • Appellant * 

V. 

The State Industrial Court, Nagpur and others . . Respondents. 

Central Provinces and Berar Industrial Disputes Settlement Act — 1947 — Section 31 and Schedule II, clou 
(3), “ Dismissal of any employee except in accordance with law “ Law ” if includes industrial law as evotv, 
by Courts. 

When using the ts’ords “ in accordance with law ” in clause (3) of Schedule II of the CenU. 
Provinces and Berar Industrial Disputes Settlement Act 1947 those who were responsible for raactm 
the statute did not intend to exclude the law as settled by the Industrial Courts attd the Supretr 
Court as regards where a dismissal would be set aside and reinstatement of the dismissed workma 
ordered. If the word “ law ” in Schedule II ineludcs not only enacted or statutory law but also con 
mon law, it is difficult to sec why it would not include industrial law as it has been evolved by industri 
decisions. [View expressed in Provincial Transport Services v. Assistant Labour Commissioner, 60 Bom.L.I 
72 and Maroti v. Member, State Industrial Court, 60 Bom.L.R. 1422, held to be not correct.] 

Even though a proper enquiry had not been held by the management before dismissing a worb 
the Labour Commissioner had jurisdiction to hold an enquiry himself and the Industrial Court w 
wrong in interfering with his order dismissing the worker’s application. [In the instant case the vie 
taken by the Assistant Labour Commissioner that no enquiry had been held was perverse and th 
High Court ought to have set aside that finding and given relief on the basis that an enquiry ha 
been properly held. The Industrial Court erred in thinking that it was bound by this decision of th 
Labour Commissioner and this error on his part was an error so apparent on the face of the recor 
that it was proper and reasonable for the High Court to correct that error.] 

Appeal by Special Leave from tlie Judgment and Order, dated the 17th OctobeJ 
t959j of the Bombay High Court at Nagpur in Special Civil Applicationi No. 59 < 
1959- 

M. C. Setalvad, Attorney-General for India {B. J. Moharir, Advocate an 
J. B. Dadachanji, 0 . C. Mathur and Ravinder Marain, Advocates of M/^. J. B, Dadachan^ 
d? Co., tvith him), for Appellant. 


B, A. Masodkar, Bishambar Lai and Ganpat Rai, Advocates, for Responder 
No. 3. 

The Judgment of the Court rvas delivered by 

Das Gupta, J. This Appeal by Special Leave is against an order of the Hig 
Court of Bombay at Nagpur rejecting an application made by this appellant unde 
Articles 226 and 227 of the Constitution for quashing an order made by the Stal 
Industrial Court, Nagpur, in the matter of dismissal by the appellant of its employei 
Kundlik Tulsiram Bhosle. Kundlik Tulsiram Bhosle, who is the third responder 
before us, was engaged as a temporary motor driver in the service of the appellan 
He was appointed on 22nd December, 1954 nnd it was expressly mentioned in th 
letter of appointment that until such time as he was confirmed by an order in writin 
his services were liable to be terminated at any time without notice or compensatio 
and without assigning any reason. It was also stated that his' case would be considei 
ed for confirmation one year after the date of appointment, provided a suitabl 
permanent post fell vacant and his work was found satisfactory. Bv an order date 
19th December, 1955 he ws dismissed from service from ?oth DeceS£, 195 
It appears that before this step was taken by the management, Kundlik had bee 
serv^ with a charge-sheet that on 14th November, when he was in charge of a bi 
n ® ^ conductor Vyenkati to carry five passengers ivitliout ticke 
and also allowed an unauthorised driver Sheikh Akbar to drive the bus T1 
charge-sheet was served on Kundlik on 9th November, and on loth November I 
submitted an explanation. According to the management an enq^ry was thereafti 


*C.A. No. 504 of 1961. 


21st August, 196! 
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ield by the Depot Manager and the charges were found established. Accordingly 
he was dismissed. Kimdlik, the employee, made an application imder section 16 of 
the C.P. and Berar Industrial Disputes Settlement Act, 1947, before the Labour 
■Commissioner, Madhya Pradesh^ Nagpur, alleging that his dismissal had not been 
preceded by an enquiry, that he had been illegally ..dismissed and praying for rein- 
••Statement. ' , - . 

The appellant pleaded in its witten statement thalt an enquiry had been properly 
Leld and diat the order of dismissal was legally made. The Assistant Labour Com- 
missioner, who has the powers of the Labour Commissioner, under section 16 , dealt 
with the application. He was of opinion that there were 

“ SufBcient grounds to doubt whether an enquiry was really made by the non-applicant manage- 
ment and if at all one was held, whether the applicant as, an accused person, had the chance to put 
■questions to the witnesses who deposed against him.” 

On the basis of the evidence adduced before him the Assistant Labour Commissioner 
came to the conclusion that the employee could not be held guilty of the charge 
of allowing an unauthorised person to drive the vehicle as Sheikh Akbar was a 
fully licensed driver of the Company but that his guilt on the other charge that he 
carried five passengers without tickets was fully established. Accordingly he dis- 
missed the application. 

Against this order the employee moved the State Industrial Court, Nagpur. 
That Court felt that it would not be justified in interfering with the findings of the 
Labour Commissioner that no enquiry had been held by the management and that 
the Assistant Labour Commissioner had no jurisdiction to hold an enquiry. In this 
view the Court set aside the order of the Labour Commissioner and made an order 
directing reinstatement of the employee with back wages. 

' It was against this order tliat the employer moved the High Court of Bombay 
on the ground that the Assistant Labour Commissioner and the State Industrial 
Court had erred in thinking that no enquiry had been held by.the management and 
that the said Industrial Court was also wrong in thinking that the Assistant Labour 
•Commissioner had no jurisdiction to hold an enquiry himself. 

The High Court was of opinion tliat it could not exercise its powere under Arti- 
cles 226 and 227 of the Constitution to interfere, with the finding of the Assistant 
Labour Commissioner and the Revisional Court that no enquiry had been held. 
Proceeding on that basis the High Court also agreed wifii the Industrial Court that 
the Assistant Labour Commissioner had no jurisdiction- to hold the enquiry himself. 
The High Court concluded that there was no error in the., decision of the Industrial 
Court and so refused -the application. 

Three points have been urged on behalf of the appellant. The first is that it was 
not necessary inlaw to hold an enquiry before dismissing the’’ employee in ■view of the 
terms of his employment and. so in -exercising’ jurisdiction' under section 16 of the 
•Central Provinces' and Berar Industrial Disputes Settlement Act, the Industrial Court 
was not justified in interfering with the order, of dismissal. Secondly, it was urged 
that in any case if it be held that an enquiry by the management was necessary in 
law it should be proper tb hold that the Assistant Labour Goinmissioner had jurisdic- 
tion to hold enquiry himself. Thirdly, it was urged that the -view taken by the Assis- 
tant Labour Commissioner that no enquiry had been held was . perverse and the 
High Court ought to have set aside that finding and given relief on the basis that an 
■enquiry had been properly held.- 

For a proper understanding of the first contention raised it is necessary to 
remember briefly the scheme of the jurisdiction conferred by section 16. Section 16 (i) 
authorises .the State Government to make a reference to the Labour Commissioner in 
•disputes touching, inter alia, the dismissal of an employee. Section 16 .(2) provides 
that if the Labour Commissioner finds “ after such enquiry as may be prescribed ” 
that the dismissal was “ in contravention of any of the provisions of this Act or in 
eonbavention of the Standing Orders made or sanctioned under the Act ”, he may 
give certain reliefs to the employee. According to the employee the order of dis- 
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missal was in contravention of the provisions of section 31 of the Act. That section^ 
provides inter- alia that if any employer intends to effect a change in respect of any 
industrial matter mentioned in Schedule 2 he shall give 14 days notice of such inten* 
tion in the prescribed form to the representative of the employees. Among the 
industrial matters' mentioned m Schedule 2 is included dismissal of any employee 
except in accordance with law or as provided for in the Standing Oiders settled under 
section 30 of this Act .Admittedly, the appellant concern had no Standing Orders 
on the matter of dismissal. The question is whether the dismissal of the employee 
without an enquiry ivas “ in accordance with law If it is not, the Labour , Com- 
missioner would have jurisdiction. If the dismissal without such an enquiry be in, 
accordance with law the Labour Commissioner would have no jurisdiction to inter- 
fere with the order of dismissal made by the management. The learned Attorney- 
General argues that a dismissal made in accordance with the ordinary law of contract 
as between master and servant must be held to be “ in accordance with law ” within 
the meaning of this Schedule, and the fact that any industrial law as evolved by the- 
Courts in industrial adjudication under the Industrial Disputes Act should not colour 
our consideration of the matter. As at present advised, we are unable to see why the 
word “ law ” in this phrase “ in accordance mth Jaw ” as used in Schedule 2 should 
be given a restricted connotation so as to leave out industrial law as evolved by the 
Courts. 


In dealing with industrial disputes under the Industrial Disputes Act and other 
similar legislation, Industrial Tribunals, Labour Courts, Appellate Tribunals and 
finally this Court have by a series of decisions laid down the law that even though 
under contract law, pure and simple, an employee may be liable to dismissal, without 
anything more, industrial adjudication would set aside the order of dismissal and 
direct reinstatement of the workmen where dismissal was made -without proper and 
fair enquiry by the management or where even if such enquiry had been held the- 
decision of the Enquiring Officer was perverse or the action of the management was- 
malafide or amoxmted to unfair labour practice or victimisation, subject to this that 
even where no enquiry had been held or tlie enquiry had not been properly held the- 
employer would have an op/portunity of establishing its case for the dismissal of the 
workman by adducing evidence before an Industrial Tribunal. It seems to us- 
reasonable to think that all this body of latv was well known to those who were respon- 
sible for enacting the Central Pro-vinces and Berar Industrial Disputes Settlement Act, 
1947 and that when they used the word “ in accordance with law ” in clause 3 of 
Schedule 2 of the Act they did not intend to exclude the law as settled by the Indus- 
trial Courts and this Court as regards where a dismissal would be set aside, and rein- 
statement of the dismissed workmen ordered. If the word “ law ” in Schedule z 
includes not only enacted or statutory law but also common law, it is difficult to see- 
why it would not include industrial law as it has been evolved by industrial decisions. 
We are therefore pnma facie inclined to think that the first contention raised by the- 
learned Attorney-General that it was not necessary in law to hold an enquiry before- 
disinissmg th^ employee m view of the terms of his employment, carinofbe accepted. 
At the same tune we are me fined to think that there is considerable force in the second 
-contention that even though a proper enquiry was not held by the management the 
Labour Commissioner had junsdxction to hold ah enquiry himself. This ^ would 
pnma feme be sufficient ground for holffing that the Industrial Court was ivrong in. 
interfermg with the order made by the Assistant Labour Commissioner and - the 

^ appropriate ^writ to quash the order made by 

the Industrial Court. _We are aware of the view taken by the Bombay High Court 

Schedule 2 does not include Industrial iaw the ^ with law .” m 

" not correc J ”we tSnk it umfecS 
. ^^tiowever to discuss this matter more closely or record our defihite and finkl hfin- 


,1.. 60 Bom.L.R. -72. . 


- ,2. 60 Bom.L.R. 1422. 
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elusion on these questioiis as for the reasons to be presently stated we are of opinion 
that in any case the third ground raised on behalf of the appellant should succeed. 

As. has already been stated the employee’s case was that no enquiry had been 
held by the management. This was denied by the management and it was alleged' 
that an enquiry had been held. The management produced before the Assistant 
Labour Commissioner papers showing the evidence that was claimed to have been 
recorded during such enquiry. According to this record, three persons were examin- 
ed during the enquiry — the employee Kundalik himself, one conductor Sureswar 
and the conductor "Vyankati. At the bottom of this paper there is Kundalik’s 
signature and also Vyankati’s signature. The employee’s case was that'his signature 
had been obtained on a blank paper and the document was then written up. In 
the absence of any evidence , it is imposrible however for any reasonable Judge of 
facts to persuade himself that the management would descend to this step of forgery 
for the purpose of getting rid of an employee in the position of Kundalik. The Assis- 
tant Labour Commissioner himself has not said that he believes the explanation of 
the employee that his signature had been obtained on a blank paper. He was how- 
ever impressed by the fact that signatures of Kundalik and 'Vyankati only were obtain- 
ed and the EnquiringOfficer’s signature does not appear on the paper. 'While it would 
certainly have been better if the Enquiring Officer had also put his signature on the 
paper containing the statements, that omission cannot possibly be a ground for think- 
ing that he did not hold the enquiry. The conclusion of the Assistant Labour 
Commissioner that “ there are sufficient grounds to doubt whether an enquiry was 
really made ” must therefore be held to be perverse. It has often been pointed out 
by eminent Judges that when it appears to an Appellate Court that no person properly 
instructed in law and acting judicially could have reached the particular decision 
the Court may proceed on the assumption that misconception of law has been res- 
ponsible for the wrong decision. The decision of the Assistant Labour Commissioner' 
that no enquiry had been held by the management amounts therefore, in our opinion, 
to a clear error in law. The Industrial Court erred in thinking that it was bound by 
this decision of the Labour Commissioner and this error on its part was, in our opinion, 
an error so apparent on the face of the record that it was proper and reasonable for 
the High Court to correct that error. 

On behalf of the respondent it was sought to be argued that even if an enquiry 
had been held it has not been shown diat the employee had an opportunity of cross- 
examining witnesses or adducing evidence of his own. It is not open however for the 
learned Counsel to raise this question in view of the fact that the employee did not 
ever make any such case himself. His case, as already stated, was that no enquiry 
had been held at all. No alternative case that the enquiry held was improper 
because he had not been allowed to cross-examine witnesses or to adduce evidence 
was made by him. It does not appear that in the present proceedings the employee 
stated clearly that he wanted to lead evidence and was not allowed to do so or that 
he wanted to cross-examine witnesses and was denied an opportunity to do so. ' It is 
not open to him therefore to raise this question for" the first time before us. 

We have accordingly come to the conclusion that the High Court ought to have 
held that there was a proper enquiry held against this employee and the management 
dismissed him on finding on that enquiry that the two charges against him had been 
fully proved, and that there was no reason to think that the management acted mala 
fide. The appellant was therefore entitled to an order for setting aside the order o 
the Industrial Court. ‘ ‘ ' 

Accordingly, we allow the appeal, set aside the order of the High Court and 
order that the appellant’s application under Articles 226 and 227 of the Constitution 
be allowed and the order of the State Industrial Court be set aside and the order of the 
Assistant Labour Commissioner dismissing the employee’s application be restored. 
There will be no order as to costs. ^ 

• - - . Appeal allowed. 
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V . THE SUPREME COURT OF INDIA. 

(Criminar Appellate Jurisdiction.) 

PjiESENT ; — P. B. Cajendragaukar, K. Subba Rao and J. R. ■ Mudhol- 

KAR, JJ. : 

Mahabir Gope ... Appellant * 

V, ■ ' _ 

The State of Bihar . . Respondent. 

Penal Code {XLV of 1860), section 303 — Applicabilily — Person undergoing sentence of imprisonment for life 
convicted of offences under sections 302/34 and 302/149 — If liable to be sentenced to death under section 303. 

Where a person is convicted under section 302/34, it must be held that he has committed the 
murder as much as the person by whose act the, victim was killed. The position would not be any 
different even if the accused had been convicted under section 302/149. In such a case again tiie true 
legal position is,- that in law, he must be deemed to have committed the murder as much as the 
actual murderer has. 

Therefore section 303 cannot be confined only to cases where a person undergoing sentence of 
imprisonment for life actually and in fact himself commits an act which results in die deatli of the vic- 
tim. The said section would apply even in cases where a person undergoing sentence of imprisonment 
for life is convicted either under section 302 read with section 34 or under section 302 read with sec- 
tion 149. 


Appeal by Special Leave from the Judgment and Order, dated the 22nd Decem- 
ber, 1961, of the Patna High Court in Criminal Appeal No. 1 18 of iq6i and Death 
Reference No. 2 of 1961. ^ 

M. S. K. Sastri, Advocate (at State expense), for Appellant. 

D. P. Singh and D, Gupta, Advocates, for Respondent. 

The Judgment of the Court was delivered by 


Gajendragadkar, J.— The appeUant Mahabir Gope along with eleven other 
persons was charged before the First Additional Sessions Judge Bliagalour tvitli 
havmg committed offences under sections 147 and 302 read ivith section 24 of the 
Indian Penal Code. The prosecution case ivas that on or about the 12^ dav of 
June, 1959 , the appellant and the other accused persons formed themselves into an 
unlawful assembly at Bhagal^r Special Central Jail and in prot“^he coS 
mon object of the said assembly, Rambilash Singh, the Chief Hearl 'W^^Ar.r. 1' 
med tlyis Panchanand p/njiara, the '’fc 

fufSeSf committed by the members of the said unlaw: 

The prosecuffon case further was Aat on or about the said date and at the same 
plap, m prosecution of the common object of the said assembly, the membS nf the 
assembly had committed an offence of rioting with dea’dlv weanAr. ^ 

Head warte. and the fwo Mgh. Wa,d.m?„'"l™f 

The third charge framed against the members of the unWfiyi o.n n .u .. 

in furtherance of the common object of the said assemhlv ^ that 

intentionaUy assaulted by some of the members of the Semblv 

his death and that made all the members of theassemblv Hahl/ ^ to cause 

Indian Penal Codd assembly liable under section 302/34, 
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_ The learned trial JudgeTas convictea, the, appellant of the offences charged and 
.'acting under section 303, has sentenced liim to death. For the purpose of this appeal, 
lit is unnecessary to refer to the findings made by the learned trial Judge in regard to 
ithe prosecution case against the otlier members of the unlawful assembly. j 

The appellant challenged the coWectness of the order of conviction and sentence 
•thjis passed against hini by preferring an appeal in the High Court at Patna. The 
sentence of death imposed on him was also' referred to the High Court for confirma- 
ttion. The High Court has confirmed ’the sentence of death and dismissed the appeal 
jpreferred by the appellant. It is against this order that the appellant has come to 
'this Court by Special Leave ; and the only point on which Speciaf Leave has been 
_granted is in regard to fhe scope and effect of the provisions of section 303 of the 
Indian Penal Code. That is how the narrow point which arises for, our decision is 
whether the case of the appellant who has'been convicted .under section ' 302/34 in 
■the present case falls under section 303. ‘ • 

Mr. M. S. K. Sastri, for the appellant contends that section 303 can apply' only 
to a case where an accused person who is already undergoing a sentence of imprison- 
ment for life commits murder and is convicted of it. He emphasises the fact ' that 
section 303 can be applied only where at the subsequent trial, the prisoner is found 
:to have committed another murder. The expression “ commits murder ” used in 
:section 303 implies that the prisoner must have himself committed the murder and 
thus become liable to be convicted under section 302 without recourse to section 34 ; 
and since in the present case, the appellant has been convicted not because it is found 
that he himself committed the murder of Rambilash Singh, but he has been found 
constructively guilty of murder and is convicted under section 302/34 on the ground 
’that the said murder had been committed in furtherance of the common intention 
••of all the accused persons. It is true that the Courts below have convicted the appel- 
lant under section 302/34 and it is in the light of the said conviction that the point 
Taised by Mr. Sastri has to be considered. 

For the purpose of section 303, when can it be said, that a person has committed 
.a murder ? Isiit necessary that a person must be proved to have himself committed 
’the murder before section 303 'Can be invoked against him, or would it be enough 
iif it is shown that the person is constructively guilty of murder under section 302/34 ? 
‘The appellant’s argument seeks to derive support from the fact that both sections 
■299 and 300 refer to a specific act. Section 299,, for instance, provides that whoever 
•causes death by doing an act ■with the intention or knowledge therein specified, 
•commits the offence of culpable homicide. In other words, it is the act done with 
the requisite’intention or knowledge that constitutes the offence of culpable homicide. 
Similarly, section 300 provides that if the act by which the death is caused is done 
■\vith the intention of causing death or with the intention or knowledge as specified in 
the three clauses of section 300, culpable homicide is murder. That again shows 
that it is the specified act which amounts to murder, and so, unless the act which 
•amounts to murder, has been committed by a, person himself, it cannot be said that 
lie has committed murder under section 303. That, in substance, is the argmnent 
urged before -us by the appellant. 

In appreciating the validity of this argument, it is 'necessary to bear in mind the 
•effect of the provisions of section 34. Section 34 provides that when a criminal act 
iis done by several persons inifurtherance of the common intention of all, each of such 
persons is liable for that act in the same manner as if it were done by him alone. It 
as thus clear that -as a result of the application of .the principle enunciated in section 
34, when the appellant was convicted under section 302/34, in law it really meant 
that the appellant was liable for the act which caused the death of Rambilash Singh 
;in the same manner as af'it had been done by him alone. That is the effect of the 
constructive liability which Follows from the application of the principle laid down 
iin section 34. Section 34 embodies the ordinary commonsense principle that if two 
•or-more persons intentionally commit-an offence jointly, in substance, -it is just the 
same as, if each one of them had committed that offence. Common intention which 

s.c T — -BR 


^j8 , THE SUPREME COURT JOURNAL. 

is the basis of the .principle laid down by section 34 implies action-in-concert and that 
in its turn, postulates the existence of a. pre-arranged plan. Therefore, if two or 
more persons acting in concert in pursuance of a pre-arranged plan jproceed to 
commit an offence, section .34 steps in and provides that for the act committed by one 
the other is liable in the same manner as if it had been done by him alone. That 
being the effect of the rule prescribed by section 343 ^ difficult to accept the argu- 

ment that where a person has been convicted under section 302/34, it cannot be said 
that he has committed the offence of murder. The act which caused the death of 
the victim may have been committed by another person, but since the said act had. 
been done by the other person in furtherance of the common intention shared by that 
person and the appellant, in law, tlie act must be deemed to have been committeef 
by the appellant alone. Therefore, where a person is convicted under, section 302/34,. 
it must be held that he has committed the murder as much as the person by whose, 
act the victim was killed. 


The position would not be any different even if the appellant had been convicted 
under section 302/149. Section 149 provides that if an offence is committed by any 
member of an unlawful assembly in prosecution of the common object of that assem- 
bly, or such as the members of that assembly knew to be likely to be committed in 
prosecution of that object, every person who, at the time of tlie committing of that 
offence, is a member of the same assembly, is guilty of that offence. It is true that 
the basis of constructive hability imposed by section 149 is mere membership of the 
unlawful assembly, whereas the basis of the constructive liability contemplated by 
section 34 is participation in the same action with the common intention of committing; 
a crime. That, however, does not make any difference in the legal position that if a 
murder is conamitted by one member of an unlawful assembly in prosecution of the 
common object of that assembly, all members of the unlawful assembly who at the. 
time of the commission of that offence were members of such assembly avould be 
guilty of the offence of murder. In such a case, again, -where a person is convicted 
under section 302/149, the true legal position is that, in law, he must be deemed to 
have committed the murder as much as the actual murderer has. Therefore, in our 
opinion, section 303 cannot be confined only to cases where a person undergoing 
sentence of imprisonment for life actually and in fact himself commits an act which 
results in tlie death.of the -victim. The said section would apply even in cases where- 
a person undergoing sentence of imprisonment for life is convicted either under section 
302 read -with section. 34 or under section 302 read with section 149. That being our 
-view, we must hold that the Courts below were right in sentencing the appellant to. 
death under section 303. - - ' . , 

The result is, the appeal fails and is dismissed. 


K.S. 


THE SUPREIVIE COURT OF. INDIA. 
(Criminal Apipellate Jurisdiction.) 


Appeal dismissed^ 


Present J. L. Kapur, K. C. Das Gupta and Raghubar Dayal, JJ. 
Rajinder Kumar and another, _ Appellants* 

■ -v, ' ~ ' i ' - ...... 

The Stato of Punjab . - . ‘^ Respondent.:,- 

offence— Absence 'ofp^oof of molive^ 

The motive behind a crime is a relevant , fact of which evidence can be givS' V The' absence of 
motive IS also a circumstance which is relevant for assessinp- thp -d ..?;■■■ ' -j-livaDsence oi 

tial evid^ce proves the guilt of the accused those circShcesT,^. ^ i ^^lere the circu^taa- 

motive has n^t-been est^ished. It often happ^ tSSyX cXiirh^^^^^ 
him to a. certain Course of action. ■ . ^ ® himself hnoivs what moved 


♦Criminal Appeal No. 182 of 1961. 


4th May, .1962. 
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[In die instant case the supreme Court oh appeal by Special Leave held that the accused had 
been rightly convicted under section 302, Indian Penal Code and sentenced to dea^.] 

Appeal by Special Leave from the Judgment and Order, dated the 7th Septem- 
her, 1961, of the Punjab High Court, Chandigarh, in Criminal Appeal No. 595 of 
1961 and Murder Reference No. 56 of 1961. ‘ “ 

R. Chari, Senior Advocate , (Om Parkash Passey, Advocate, Punjab High 
Court and K. R. Chaudhri, Advocates, with him), for Appellants. 

Gqpal A'ngA and P, Zl. iWfinoK, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Das Gupta, J . — Three and a half year old Tonny, son of Ravindernath Goyal 
was last seen alive on 5th January, 1961. A month later on 5th February, 1961, his 
dead body was discovered, buried in the compound of the house of the Goyal’s next 
door neighbour Jagdish Chander and Rajinder Kumar. These two, Jagdish 
Chander and Rajinder Kumar are father and son. Tonny’s body was found in a 
gunny bag with a blood-stained piece of cloth stuffied in the mouth; a blood-stained 
towel was also found in the bag. When the cloth stuffing the mouth was removed the 
tongue was found pushed to the, left side backward locking the throat. The Civil 
Surgeon, Bhatinda, who held the post mortem examination has given his opinion that 
the death of the child was due to asphyxia resulting from suffocation caused by 
packing the mouth with the clotli. 

Rajinder Kumar has been convicted under section 302 of the Indian Penal Code 
for the murder of Tonny and sentenced to death. The father Jagdish Chander has 
been convicted under section 201 of the Indian Penal Code for having concealed the 
dead body of Tonny. 

The prosecution case is that on 5th January, 1961, between 3-30 p.m. and 4 p.m. 
when Tonny was at the house of Jagdish and Rajinder and the other inmates of the 
house were away Rajinder killed Tonny by stuffing his mouth with a cloth and kept 
the dead body in the Garage in their house ; and that that very night he and his 
father buried the dead body in the compound after putting it in a gunny bag. For 
the entire month after the child was found missing and before his body was discovered 
frantic effors had been made by the distracted parents arid grand-father of Tonny 
to trace him but in vain. Indeed, according to the prosecution, the two accused 
made a show of taking part in the search for the boy. ' ' 

The details of the prosecution story are best told by enuirierating the circum- 
stances on which the prosecution relied to prove its case that.Rajirider killed Tonny. 

(i) A few days before 5th January, 1961, relations between Rajinder Kumar 
on the one hand and Tonny’s father Ravinder Kmnar on the other had become 
strained because Rajinder had talked to Tonny’s mother in a way which her husband 
did not like and Ravinder asked Rajinder to stop his visits to their, house. After 
this Tonny who usedito be a frequent visitor to Rajinder, whom he called “uncle,” 
also stopped his visits for some days ; but then three or four days before 5th January, 
he resumed his visits to Rajinder as Rajinder had been giving him sugar drops. (2) 
Tonny was last seen alive at about 3-30 p.m. in Rajinder’s house playing with Rajinder. 
(3) At that time Rajinder’s wife, his father, his sister and his servant -Bhagat Ram 
were away from the house, Bhagat Ram having been actually sent out by Rajinder 
at about 2-30 p.m. (4) At about 4 p.m. Tonny’s motlrer Sudha called out to Tonny 
after preparing the tea but not getting any response asked Rajinder Kumar, whom 
she saw coming from the direction of the Garage as to where Tormy was. (5) Rajin- 
der Kumar said that Tonny had gone with his -wife' to the house of Jagadish Goyal. 
Raiinder’s wife came back to the house just at that time and in reply to Sudha said 
that Tonny had not gone with her but had been playing about Mth her husband. 
Sudha then enquired again from Rajinder about Tonny arid he said-Tonny might 
have gone to the shop of Baba to fetch a toast. (6) At the same time Bhagat Ram 
returned with his cycle and wanted to keep it into the Garage but finding that 
Rajinder had locked the Garage he asked him to open the lock'but Rajinder asked 
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Mm to put the cycle in the house saying that he had put some important articles m 
the Garage and so would not open the lock. (7) That night Bhagat Ram slept in 
■the kitchen and'Rajindcr Kumar %vho had gone out of the house after 4 o clock 
to take part in the search lor Tonny returned home at 12 midnight, and 
put on the light in the kitchen ivhere Bhagat Ram had laid himself down and asked 
him why he had not’g;'one to sleep. (8) At about 2 o’clock when Bhagat Ram came 
out to answer a call of nature he saw Rajinder and his father in front of the G^agc 
talldng to each other but, they kept quiet when he drew near. (9) Rajinder 
remained outside the house for about another two hours during which Bhagat Ram 
was awake. (10) On 9th January, Rajinder met Raj Kumar a teacher in a primary 
.school on the bridge in Mohalla Jori Bhatia and asked for his assistance in removing 
the dead body of the child after confessing to him that he had murdered him. (ii_) 
Rajinder was interrogated by the police on the 3rd and -4th Tcbruaiy, and ■ ulti- 
mately on the 5th February when he was taken by the police to his own house he 
made a statement that he had buried the dead body of the child at a distance of 6 to 
■7 ft. from the main gate toivards the right, wrapped -in a gunny bag close to the Giil 
Mohar tree. (12) Then Rajinder Kumar pointed out a place, dug there about 4 ft. 
■deep and Tonny’s body was found there in a gunny bag with his-oivn garments on 
and wdth a banian thrust in his mouth. (13) There \vas also a towel which has been 
identified by Bhagat Ram as belonging to die accused Rajinder Kumar, inside tlie 
bag. (14) Human blood was detected on the banian, towel and the bag as also on 
the garments on the body of the cliild. 

Both the accused pleaded not guilty and urged that they had been implicated 
falsely on imjustified suspicion. 

The Trial Court as also the High Court found all the 1 4 circumstances mentioned 
.above fully established by evidence, Mr, Chari, who appeared before us, on behalf 
•of botli the appellants, does not contest that if tliese circumstances have been proved 
they fully justify the conclusion reached by the Courts below. He, however, tried 
to persuade us that the High Court was wrong in finding some of the circumstances, 
.at least, to have been proved. 


It appears to us that if no other circumstances than the second, fifth and twelfth 
'circumstances mentioned above have been proved they are by themselves sufficient, 
•without anything more, to justify the conclusion that Rajinder Kumar murdered 
Tonny. If Tonny was last seen with him at 3-30 p.m. on the 5th and the dead body 
is discovered in his own house buried under the earth and this fact is known to hiTri 
.and it is further found that about 4 p.m. on the 5th he made contradictory statements 
as to where Tonny had gone, these three circumstances are incapable of explanation 
•on any other reasonable hypothesis than that he killed the boy befv'een 3-30 and 4 
P.M. on that day and some time later buried the body. Mr. Chari suggested that it 
.might be that Tonny was killed somewhere else by some unknown person and then 
•that killer found some opportunity of bringing the dead body into the appellant’s 
house and buried it there. This appears to us as an absurd suggestion, hardly- 
•worth serious consideration. If somebody else killed Tonny elsewhere, what could 
be the reason for his taking the trouble of carrying the body to the appellant’s house 
.and burying it there at the risk of being surprised by somebody before he had finished 
•the job • Apart from that the fact remains, as proved beyond shadow of doubt, 
'that the place where the body had been buried was known to Rajinder and it>rvas 
•Rajinder himself who dug the ground at the right . place for the recovery of the body. 
.Mr. Chan dreiv our attention to the statement of prosecution witness No a Mrs. 
^Gurdeep Kaur Girin Mat the police came to the house of the accused two days before 
Me recovery of the child s deadbody and that some pits were dug by the police oh 
.Mat day and -that Rajmder was with them. AU .Me police officer^have deified 
Mat any digging was- done before the 5th. Jt seems .to .us clear .Mat Mrs. Gurdeep 
Raur ^vMle giving eyicience m June, 1961 has made . a, mistake about the date on 
which she saw the diggmg being done. But even assuming. that what she savs was 
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. Some comment has been made by the learned counsel on the failure of the- 
police to discover by themselves during their munerous visits. tO; the appellant’s- 
house that the ground was disturbed. We find nothing surprising, in this. Few; 
people not even the police officers who had some suspicion against, the accused from 
the very commencement of the investigation would expect- the accused to be: so 
daring as to bury, the dead body, in the compound of his own hoxise.. The fact .that 
any disturbed condition of the ground was not discovered by the police before the- 
5th February can be therefore no ground for thinking, as the learned counsel 
suggests, that the body had been brought there from somewhere else shortly before 
the 5th. ■ . 

^ ■ While we think the few circumstances mentioned above, are by themselves suffi- 
cient to justify the conviction of Rajinder Kumar under section 302 of the Indian 
Penal Code, we think it proper to add that nothing has been shown to us that woulcf 
justify us in interfering with -the conclusion of the Courts below that the 6th, 7th,. 
8th and the gth circumstances mentioned above have also been proved. Mr. Chari 
wanted us to believe that Bhagat Ram was taken into police custody on the 31st 
January and it is strange that his statement was not recorded by the police before the- 
5th February. The High Court has believed the evidence of the Inspector of Police,. 
Ram Nath Paras, that Bhagat Ram was not available at Patiala for recording of his- 
statement till the yth February, ig6i and we cannot see anything that calls for our 
re-appraisal of the evidence on this question. 

The criticism levelled by Mr. Chari against the evidence of prosecution witnesses 
Raj Kumar and Mahabir Dayal for proving the loth circumstance mentioned above- 
about Rajinder’s extra-judicial confession, is more plausible. These two -wfimesses 
are on their own showing persons of shady character and they would- not be above 
giving false evidence to oblige the police, the police wanted it. ’ But, it is difficult 
to see why the police should think it necessary to secure the services of these persons 
for giving false evidence when the practically conclusive evidence afforded by the 
discovery of the dead body in the appellant’s compound was already there. The 
story of the extra-judicial confession of Rajinder Kumar^ as given by Raj Kumar and 
supported by Mahabir Dayal is therefore likely to be true. But it is really unneces- 
sary for the purpose of the present case to examine the question further. For, any 
support from this LOth circumstance regarding the extra-judicial confession is not 
needed by the prosecution. 

What moved Rajiader Kumar to commit this dastardly deed is not clear. 
The strained relations between Tonny’s father Ravinder on the one hand and 
Rajinder on the other because the former had asked Rajinder to stop his -visits as 
mentioned in the first circumstance specified above does not explain his action. Let 
us assume, however, that even this evidence of strained relations had not been given. 
That can be no reason for doubting the evidence, as regards the other circumstances 
that has been adduced or for hesitating to draw the inescapable conclusion from 
them. The motive behind a crime is a relevant fact of which evidence can be given; 
The absence of a motive is also a circumstance which is relevant for assessing the 
evidence. The circumstances which have been mentioned above as proving the 
guilt of the accused Rajinder are however not weakened at all by this fact that the 
motive' has not been established. Jt often happens that only the culprit himself 
knows what moved hirn to a certain course of action. This case appears to be one 
like that. 

We are satisfied, that Rajinder Kumar has rightly been convicted under section • 
302 of the Indian Penal Code and sentenced to death. 

The case against Jagdish Chander rests on Bhagat Ram’s evidence. This 
■witness, a youth of seventeen, joined the sei-vice of the accused about 5 or 6 months 
before January, ig6i. He was a servant in the house on the 5^^ January. He has 
given evidence that when on that day at about g or 10 p.m. he asked for the key of 
the Garage to bring out his bedding which was there the appellant Jagdish said that, 
he would do it himself and actually broughtout the bedding. He hp further smd 
that when at about 2 o’clock he got up to make-water-he saw Rajinder and his 
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father, walking about in front of the Garage, that, they were talldng to each other 
but kept quiet when he went out ;■ and also that he could not sleep for about a couple 
of hours after that and that during all this time, both the father and son— Rajmder 
and Jagdish— remained outside the house. We have already stated above that 
there is no reason for us to interfa-e wth the view taken by the Courts below that 
Bhagat Ram’s evidence should be believed. Once that is believed the conduct of 
Jagdish as proved by it becomes incapable of explanation on any other reasonable 
hypothesis than that after coming to luiow that Rajmder had murdered Tonny he 
helped Rajinder in concealing the dead body by burying it underground. Mr. 
Chari suggested that Rajinder might have told his father that the boy had died 
accidentally on receiving an electric shock and the learned counsel dre^v our atten- 
tion in tliis connection to the fact that an electric wire made into a ring was found 
on the thumb of the dead body. The medical examination shows however that this 
wire had nothing to do with the boy’s death. Mr. .Chari accepts that position, 
but argues that still Rajinder might have falsely told his father that the death was 
due to electrocution. There might have been some force in this argument were it 
not for the fact that a blood-stained banian was found stuffed in the mouth of the 
boy and a blood-stained towel was also found in the gimny bag. There is there- 
fore no scope for the argument that Jagdish was misinformed by his son Rajinder 
about how Tonny had met his death. The circumstances that have been proved 
clearly establish the prosecution case that Jagadish after knowing on the 5th January, 
1961, that an offence had been committed by the murder of Tonny caused some 
evidence of the commission of that offence to disappear with the intention of screen- 
ing the offender from legal punishment. He has therefore been rightly convicted 
under section 204 of the Indian Penal Code and the sentence passed on him is proper. 

The appeal is accordingly dismissed. 


K. S. 


Appeal dismissed. 
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The Judgment of the Court was delivered by ' 

■ Gupta, J. — On 4th JuiiCj i960, eight boys, (i) Muhn^ son of Manohaf’Lal; 

{2) Ram Prakash son of Ram ' Baboo ; ' (3) Laxmi, son of Vidhya Ram ; (4) 
Pooran, son of Gulab Chand ; (5) Kedar, son of Ram Kmnar ; (6) Mohan, son of 
Banke Lai ; (7) Suresh, son of Chandra Shekhar and (8) Jagdish, son of Mitthan 
Lai, all of Dholpuf City went to the temple of Mangal Bharti for a picnic. None 
of them returned home. On the morning of 6th June, all these boys were fouhd- 
•dead near a well in Gundaria forest. Each of the bodies bore numerous injuries, 
which according to the evidence of the doctor, who held the post mortem exami- 
nation, caused the deaths. Seven of the bodies were found naked ; only the dead 
body of Munna had clothes on. The hands of each were tied from behind with' 
ribbons of their trousers and their mouths were .found gagged. Watches and rings, 
buttons and currency notes, which some of these boys had with theih had 
•disappeared. 

The four appellants, viz., Nand Kumar, Brij Kishore alias Kalua, Lakhan and 
Murari along with one Jagdish were all convicted for the murder of these eight 
boys under section 302 of the Indian Penal Code and were all sentenced to death. 
All of them were also convicted by the Additional Sessions Judge under section 377 
■of the Indian Penal Code and section 395, Indian Penal Code. 

The conviction of these four appellants under section 302 was confirmed by the 
High Court of Rajasthan and the sentences of death passed- on Nand Kumar, Kalua 
and Lakhan were also confirmed. The High Court reduced the sentence on Murari 
to one of imprisonment for life. The conviction of all the appellants under section 
395 of the Indian Penal Code and the sentences passed thereunder were also con- 
firmed. The present appeal is by Special Leave granted by this Court, 

The prosecution case is that when the eight boys were at Mangal Bharti temple 
, jon 4th June, i960, these four appellants and Jagdish joined them there. In the 
duivening before they all left the temple, these appellants took Munna and his seven 
stcompanions one by one into a narrow lane behind the temple and robbed them 
su)f their belongings and valuables by force. All the 13 then left the temple together 
sajut instead of returning to Dholpur City, the appellantstook the boys to the Gundaria 
subrest. It is said that before the appellants took the boys to'Gundaria they had agreed 
nmnong themselves to murder them. They all waited near a pillar till about 9-30 p.m. 

after which while Jagdish and Murari remained near the boys to keep watch over 
Tthem — Jagdish being armed with a gun — ^first of all Munna was called away from 
Rche other boys and Idlled by the other three, viz., Nand Kumar, Kalua and Lakhan. 
mfhe other seven were also taken away one by one and killed by these three. For 
these killings they used a knife which belonged to Murari and which Murari had 
' brought with him on that day. After all the eight boys had been killed the booty 
I was distributed among these five. Nand Kumar took , in his share an Agfa camera 
1 which had been taken from Munna and also Munna’s wrist watch ; Lakhan got a 
wrist watch and a ring which had belonged to Ram Prakash ; Kalua’s share was a 
wrist watch belonging to Laxmi Chand and also a ring which belonged to him. 
Murari got four buttons and some money in cash and Jagdish also got some buttons 
.and cash. 

The relatives of the boys had become anxious when the boys did not return on 
the night of 4th June. Information was received from Puran, also of Dholpur City, 
who had also gone to the Mangal Bharti on that day that he had seen the eight boys ■ 
and also Nand Kumar, Lakhan, Kalua, Jagdish and Murari together at the Mangal 
Bharti. Inquiries were then made at the houses of these five but they were all found 
:absent'. On the following morning, i.e., the 5th June, i960 , at 6 a.m., Shiv Narain, 
the brother of Munna lodged information tvith the Kotwali Police, Dholpur, about 
the disappearance of these boys. He added his suspicion that these boys might have 
fallen into the hands of dacoits belonging to the Panna dacoit’s gang and kidnapped 
by them. On the same day at about 10 p.m. Bhanwar Singh, the Circle Inspector of 
Dholpur. succeeded in contacting these appellants. Ultimately all the five, made 
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statements which were recorded^ giving information about tiieicha^^g kep _ he 
articles taken from some of the boys. At .about 4 a.m. on 6th June, i960, , me Curcle- 
Inspector accompanied by the Deputy, Superintendent of Police left for Gundana 
forest in a police jeep along witli the appellant Nand Kumar and some other persons.. 
Nand Kumar led the police to the top of a small hill and pointed oiit the five cycles, 
of Munna-and his companions lying at one spot and the dead bodies of the eight boys 
lying at different places in the vicinity of the hill in, the jungle. He also took out a 
knife. Exhibit 18, from a bush near one of the dead bodies. Then Nand Kumar; 
■went to his house wth the police and there pointed out a camera and a tvnst watch, 
which had fallen to liis- share. He also brought out certain blood-stained cloth^,. 
After this the appellant Murari was taken by the police to his house and he brought 
out a gold ring ivith the name of R. P. Gupta inscribed in enamel, a wrist watch 
belonging to R. P. Gupta deceased and some blood-stained clothes. -The police 
then took Murari to his house where Murari brought out soine gold buttons andT 
eurrency notes. Then Kalua took the police to his house and brought out a wrist 
watch and a ring inscribed with the name of S. K. Gupta and also some blood-stained 
clothes. According to the prosecution three of these appellants, viz-, Nand Kumar, 
Murari and Kalua made confessions before the Sub-Divisional Magistrate — ^which 
were recorded by the Magistrate — ^Nand Kirniar on the 14th June, Kalua on the 
15th June, and Murari on the 17th June. A statement of Lakhan was also recorded 
by the Magistrate on the 15th June, i960. 

All the accused pleaded not guilty. They denied that they had made any state- 
ment at all before the Magistrate and also denied the recovery of any articles from.- 
their houses. 


' The conviction of each of the three appellants, Nand Kumar, Kalua 
and Murari on the charge of murder was based by tlic Trial Court and the.; 
High Court on the confession said to have been made by him taken with the- 
circumstances which the Courts below considered sufficient corroboration to-- 
establish the truth of what was stated in the confession. On behalf of each. 
of these appellants it has been contended before us that the confession tvas-. 
not voluntary and wsis not admissible in evidence, and secondly, that there way 
not sufficient corroboration to establish the truth of the confession. On behalf of 
Nand Kumar an additional plea was pressed that he made no confessional statement 
at all before the Magistrate and the document which is notv. produced as a record 
of his confessional statement ^vas written up in his absence on ; papers on wiiich; 
Nand Kumar has been made to put his signature. The argument of the learned, 
counsel, so far as we can understand it was that the jail register entry shouang 1.25 
as the ^vhen Nand Kumar was brought back to the jail on the 14th June, i960, 
was original^' 10.25 but had been dishonestly altered to 1.25 by erasing tire zero.. 
Proceeding on the basis that 1 0-25 was the time noted the learned counsel argues tliat;’ 
this shows that Nand Kumar was not before the Magistrate from 10.30 onwards when' 
according to the record of the confession, Exhibit P-625 tire Magistrate was recording” 
confession. In the first place we do not find any reasonable ground for thinking” 
that the entry originally made was 10.25. As the entry stands, it is 1:25 and there is; 
no evidence, circumstantial or othenvise to indicate that it was not so all along., 
Even supposing it was originally 10.25 ^ud then altered to 1.25 the only reasonable - 
conclusion 'vvould-be, if the lllagistrate’s own eiddence on the presence of the accused 
before him is taken into consideration, that somebody had made a mistake in making; 

■ corrected it to i .25. We agree with tlie High Court that there is 

absolutely no reason to doubt the-testimony of the Magistrate on this point and there 
® ^vhatsoever that the record Exhibit P-62 contains what way 
stated by the accused Nand Kumar before the Magistrate on 14th June, i960. 

• of these confessions, the learned counsel has urged, as already 

comeSn ^ voluntary. Three grounds were urged in support of the- 

the accused to ^ ^ delay of about a week or more in sending: 

; (2) that.Circle Inspector 

i^aras hmgh visited . the judicial lock-up, where these confeking. accused- had been. 
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kept on the 13th June, and (3) that the confessing accused had been kept in solitary 
cells. , ■ . 


As regards the first ground it does not appear that any enquiry was made frorii 
the Investigating- Officer as to why he did not send up the accused for recording his’ 
confession earlier. But, if, as is suggested by the learned Counsel, the accused' 
persons were ready to make their confessional statements before the Magistrate as- 
early as, the 6th June, it is not clear to us what the police stood to gain by delaying- 
the_ recording of these confessions. On the contrary, it would seem natural for the:- 
police to hurry up with the recording of the confessions lest on second thoughts the 
accused might refuse to make the statement. In considering the visit of Paras Singh- 
to the judicial lock-up on the 13th June, we have to remember that though Paras- 
Singh was not examined as a witness by the prosecution the prosecution did offer 
to examine him ^vhen in the coui-se of the argument a grievance was sought to be made 
by the defence of such non-examination. The Sessions Judge was prepared td 
examine him as a Court witness but the defence objected to it. It is not open, there- 
fore, to the defence Counsel now to complain that Paras Singh was not examined. 


It is not disputed that Paras Singh did visit the judicial lock-up on the 13th Jime. 
From the petition on which the order permitting him to visit the jail was made, it is- 
reasonable to think, however, that this visit was rhade for steps in the investigation in- 
some other case having no connection %\uth the present accused. No doubt, as regards- 
the voluntary nature of the confessions, therefore, arises from this visit of Paras Singh 
to the Judicial lock-up on the 13th June. 

Nor can any conclusion be reasonably based on this point from the fact that the 
accused persons were kept in solitary cells. Such keeping in solitary cells is often 
considered prudent by the jail authorities for the safety of the confessing accused them- 
selves. It is true that by being kept in the solitary cell an accused is kept array from 
the influence of other under-trial prisoners who might try to induce them to resile, 
them from the confession, but it is no ground for thinking that when a particular 
accused had been kept in a solitary cell the confession made by him was not voltmtary. 

We are satisfied that the confessions of all these three accused were voluntary 
and rightly admitted into evidence. Each of the accused however retracted the 
confession-made by him. Courts ordinarily consider it unsafe to convict any accused, 
person on the basis of liis retracted confession except where the truth of such confes- 
sion is established by corroboration in material particulars by independent evidence. 
What is sufficient corroboration for this purpose has- to be decided in each case on its 
own facts and circumstances. It may, however, be generally stated that where the 
prosecution by the production of reliable evidence rvhich is independent of the confes- 
sion and which is also not tainted evidence like tlie evidence of an accomplice or the 
evidence of a co-accused, establishes the truth of certain parts of the account given 
-in the confession and these parts are so integrally connected with other parts of the 
accused’s confession, that a prudent judge of facts would think it reasonable to believe,, 
in view of the established truth of these parte, tliat what the accused has stated in the. 
confession as regards his own participation in the crime is also true, that is sufficient, 
corroboration. More than this is not needed ; less than this is ordinarily insufficient.. 


Applying this test to the three retracted confessions before us, we are satisfied' 
that the High Court was right in its conclusion that each of these confessions has 
been so well corroborated by independent evidence in material particulars that what 
the accused has said in the confession as regards his own participation in the crime - 


has been proved to be true. 

Turning first to Nand Kumar’s confession, we find that after describing how 
wth the other four accused persons he went to Alangal Bharti ivith a gun which 
belonged tc one Fakliruddin and' took part in the picnic lyith the 8 boys Munna and 
his companions there, goes on to say about the conspiracy to rob tliese boys o 
valuables and then actually robbing them of these valuables.^ He further stated m. 
confession how they further conspired to take all the boys unuer the pretext f 
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:s 5 ght-seeirig walk {Sair ka Bahana) and saying them ’ to reach ' the city route 
•Gundaria and Barakhambha and to return their articles there and to murder tliem 
after taking thetn to .some lonely- place ” took the boys to Gundana and there how 
•one by one all the 8 boys were killed by liunself, Kalua ana Lakhan, stabbing them 
with the knife which Murari had brought. He furdier stateu that after the boys had 
been murdered the booty was distributed among themselves and lie took m his share 
Munna’s Agfa' camera and a wrist, watch belonging to Munna. Not only has the 
prosecution established by independent evidence that Nand Kumar with the other 
.accused went to Mangal Bharti and met the 8 boys . there and remained with them 
ior some time taking part in the. picnic, but it has further been proved by reliable 
and independent evidence that Munna’s Agfa camera and the wTist watch belonging 
to him which he had taken with him that day to Mangal Bharti were recovered from 
Nand Kumar’s house and that it was actually he who produced these himself from 
behind the floor, carpet on the Tand of his house and that he also produced some 
clothes lying behind the floor carpet, viz., a white banian and a langot and a white 
shirt smeared v^nth blood. There is satisfactory evidence tliat the blood on these 
articles was human blood. 


It is necessary to mention also that the fact that he had knowledge of where the 
■dead bodies were, was discovered by a statement made by him before the police, 
which has been rightly admitted into evidence under section 27 of the Evidence Act 
.and on the morning of 6th June, 1 960, it was he who took the police party to the 
place where the bodies were. The knife, Exhibit 1 8, was also pointed out by him 
from under, a bush near one of the dead bodies after lie liad previously stated that he 
had left the knife at the place of occurrence. 

These facts and circumstances provide overwhelming corroboration of Nand 
Kumar’s confession that he was one of the three persons who inflicted the injuries on 
the 8 boys which caused their deaths. He has, therefore, been rightly convicted 
under section 302 of the Indian Penal Code. 


Kalua also confessed having been one of the three who inflicted knife injuries 
•on some of the boys and having held some of the other boys while his companions, 
Nand Kumar and Lakhan inflicted the injuries. Besides describing the visit to the 
Mangal Bharti and meeting the eight boys there he also spoke about robbing the' 
boys of their belongings and thereafter about the conspiracy to kill the boys after 
taking them to Gundaria. He went on to say in the confession how the boys were 
taken to Gundaria ana murdered there. He further stated about the distribution of 
the booty and said that he got in his share the wrist watch belonging to L'axmi and ' 
the ring on which the name of S. K. Gupta was written. Kalua’s presence at the 
Mangal Bharti and meeting the eight boys there have been proved by independent 
■evidence. It has also been established by reliable independent evidence that the 
-wrist watch of Laxmi and also his ring, whicli originally belonged to his brother Sri 
Kishan Gupta and so bore the inscription S. K. Gupta, were recovered from Kalua’s 
house and that it ivas Kalua himself who produced these from Inside a box on a Tand 
in his house and further that Kalua himself produced a trouser and a shirt from behind 
-another box lying behind the same Tand both of which articles had blood marks. 
It has been established satisfactorily that tlie bloon was human blood. These facts 
and circumstances provide sufficient corroboration of Kalua’s confession. He has, 
thereiore, been rightly convicted under section 302 of the Indian -Penal Code 


Murari a so spokem his confession of how hewentto MangalJBharti andmet the 
wfr. the boys of their belongings and how they 

Ind and hereafter of the conspiracy of taking the boys to Gundaria 

Sfen to confession of how after the boys were 

f boys were called one by one and killed while.he and 
'Called He has mpm 'Mien they were waiting for their turn to be 

and has staS ^ his own knife with him 

also statet that this knX(e was used m committing the muMers. Speaking 
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r ° 1 • T, ^ distribution of the booty he -saio that he got in his share four buttons, one 
o w nch was completely of gold while the other three were gold topped. Indepen- 
en evidence has established in adcition to Murari’s presence at Mangal Bharti and 
ms meeting with the eight boys there, the recovery of four such buttons and Rs. 48 in 
•currency notes and that it was Murari himself who produced these buttons and the 
noto Irom inside a box in his room after he had himself made a statement, which was 
^ unoer section 27 of the Evidence Act, about having kept these things 

in his house. The knife (Exhibit 18) which was found near one of the dead bodies 
was also identified by ivitness Ram Singh (P.W. 14) as the knife which he had seen 
M^an carrying before the occurrence. It is not an ordinary knife. It is a long 
knife of which the blade is 6 inches long and the handle 7 inches, ivith a special 
button arrangement on pressing which it opens and closes. 


These facts and circumstances established by independent evidence provide 
sufficient corroboration of Murari’s own confession that in furtherance of a common 
intention of himself and his companions to kill these eight boys he kept guard over the 
boys when one by one they were being called away and killed by his companions, 
Nand Kumar, Kalua and Laklian. He has, therefore, been rightly convicted under 
section 302 of the Indian Penal Code. 


The fourth appellant, Lakhan, did not confess having participated in any of the 
crimes. To prove the charge under section 302 of the Indian Penal Code against him 
the prosecution relied on a number of circumstances : (i) His presence vvdth Nand 
Kumar and others at Mangal Bharti and meeting the eight boys' there ; (2) the re- 
covery from his room of part of the booty taken from the boys, viz., a gold ring bearing 
the inscription R. P. Gupta, and a wrist watch ; (3) the recovery of a blood-stained 
banian and under-wear from his room and (4) the fact that these were produced by 
Lakhan himself after he had made- a statement that he kept these things in his house . 
Along with this the prosecution wants the Court to take into consideration the state- 
ment made in the retracted confessions of Nand Kumar, Kalua and Murari that 
Lakhan took actual part in the killing of the eight boys. The circumstances men- 
tioned above have dearly been established by legal evidence and they themselves 
•are almost sufficient, wthout anything more, to justify a conclusion that Lakhan 
took part in the killing of the eight boys in furtherance of the common intention of 
himself and others to cause their deaths. It is proper and quite permissible to take 
into consideration, then, the statements made as regards the part taken by him in the 
retracted confessions of Nand Kumar, Kalua and Miuari. These statements supply 
whatever assurance was needed to con-vince the Court that Lakhan took part in the 
hilling of the eight boys in furtherance of the common intention of himself and others. 
His conviction under section 302, Indian Penal Code, was, therefore, fully justified. 


Some argument was addressed to us on the question of motive. It has been 
•urged that while according to the confessions Nand Kiunar and others decided to kill 
these boys so that they might not speak about the crimes already committed by the 
accused, viz-, dacoity and sodomy, the learned Judges of the High Court seemed to 
think that Munna was killed by Nand Kumar as an act of revenge for the insult he 
had offered to Nand Kumar’s sister and the other seven boys were killed so that they 
might not speak about this murder of Munna. The evidence in the present case is 
so clear to show that these four persons committed the murder of the eight boys that 
we think it unnecessary to speculate about the motive which induced them to mui der 
the ciffht boys who had done no harm. Whether it was sadistic pleasure or the fear 
•of discovery of robbery, or anything else the fact remains proved by _over^^helmng 
, evidence that these four did actually commit the murder of the eight innocent boys. 

It is hardly necessary to say anything about the conviction of these persons of an 
■offence under section 395 of the Indian Penal Code. It is sufficient to mention only 

,lS Ac evidence dtod above in com.ec.ion Co* 

sufficient basis for the convictions under secUon 395 of the Indian Pena ode. 
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the supreme court jouKNflx.. 
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The seittences of death passed on Nand Kumar, Khlua and^Lakhan are the only 
Dossible sentences. The High Court has drought fit to treat Muran more leniently. 
IS “SS lJta only to Witonment for life, Wc cannot m.crfcre w.th that- 
sentence, even though it appears to us that this leniency was uncalled ior. 

The appeal is dismissed. 

- Appeal dismissed.. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present J- L. Kapur, K. G. Das Gupta and RaghubAr Dayae, JJ. 

The State of West Bengal •• Appellant* 


V. 

S. N. Basak 


■Respondent. 


Criminal Procedure Code (Vo/ 1898), sections 439 and 561~A~Powers under— Limits — Investigation tmder 
Chapter XIV by Police into cognizable offence— If con be interfered with and quashed by the High Court. 

The powers of investigation into cognizable offences are contained in Chapter XIV of the 
Criminal Proc^ure Code. Section 154 which is in that chapter deals with information in cognizable- 
offences and section 156 with investigation into such offences and under these sections the police has 
the statutory right to investigate into the circumstances of any alleged cognizable offence -without 
authority from a Magistrate and this statutory power of the police to investigate cannot be interfered 
vdtli by the e-vercise of power under section 439 or under the inherent power of the Court under 
section 561-A of the Criminal Procedure Code. 

King Emperor v. Khwaja Xazir Ahmed, L.R. 71 I.A. 203 (212) : (1945) F.L.J. 48_:(1945) 1 
M.L.J. 86 (P.C.), relied on. 

Excepting that the person accused had appeared before the Court, had surrendered and hadt 
been admitted to bail, there was no case pending at the time to enable the accused person to invoke- 
jurisdiction of High Court tmder secdons 439 and 561-A of the Criminal Procedure Code. ' 

Appeal from the Judgment and Order, dated the 6th September, i960, of the 
Calcutta High Court in Criminal Revision No. 647 of 1 960. 

B. Sen, Senior Advocate, (P. K. Chalicrjee and P. K, Bose, Advocates, with; 
him), for Appellant. 

D. C. Roy and P. K. Mukkerjee, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Kapur, J . — ^This is an appeal against the judgment and order of the High Court, 
of Calcutta quashing the investigation started against the respondent’ in regard to- 
offences under section 420, Indian Penal Code, and section 120-B read with section. 
420 of the Indian Penal Code. 


On 26th March, i960, Sub-Inspector B. L. Ghose of Police Enforcement Branch- 
filed a WTitten report before the Officer-in-charge Chakdah P. S., alleging that the- 
respondent in conspiracy with three others, had- cheated , the Government of West 
Bengal of a sum of Rs. 20,000. The respondent at the time was an Assistant aim- 
feecutive Engineer, Kanchrapara Development Area, Kalyani Division. On the 
basis of -tills report a First Information Report was dra-vvm up and the- police startedT. 
investigation. _ On 4th April, i960, die respondent surrendered in the Court of the 
Jt^cial Magistrate at Ranaghat and was released on bail for a sum of Rs. 1,000. 
Iffie r^ondent then on 9th May, i960, filed a petition under sections 439 and 561-A. 
of the Crmimal Procedme Codeand prayed for a rule against the District Magistrate; 
Nadia to show cause why the case pending in the Court of the Senior Judicial Magis-.- 
trate, Ranaghat, ansmgout qfthe Chakdah Police Station Case No. 33, dated 26th. 
March, i960, be not quashed. The High Court held , 

* Grl. Appeal No. 30 of 1961.. - 

■■ I..R. 7. M. (,945) F.L.J..4S, (.945) . M.L.J. 8-6 (P.C.f ' 
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and therefore quashed the police investigation of the case holding it to be without 
jurisdiction. It is against this judgment and order that the State has come in appeal 
<to this Court on a certificate Ranted by the High Court under Article 134 (i)' (c). 

At the time the respondent filed the petition in the High Court only a written 
.report was made to the police by .'the Sub-Inspector of Police Enforcement Branch 
and on the basis of that report a First Information Report was recorded by the Officer- 
in-charge of the Police Station and investigation had started. There was no case 
pending at the time excepting that the respondent had appeared before the Court, 
had surrendered and had been admitted 'to bail. The powers of investigation into 
cognizable offences are contained in Chapter XIV of the Code' of Criminal Procedure. 
Section 1 54 which is in that Chapter deals with information in cognizable offences and 
section 156 with investigation into such offences and under these sections the police 
'has the statutory right to investigate into .the circumstances of any alleged cognizable 
offence without authority from a Magistrate and this statutory powed of the police 
to investigate cannot be interfered with by the exercise of power under section 439 
or under the inherent power of the Court under section 561 -A of the Criminal Proce- 
dure Code. As to the powers of the Judiciary in regard to statutory right of the 
police to investigate, -the Privy Council in jRffng £m/)£ror v. Khwaja Nazir Ahmad^ 
observed as follows : — 

“ The functions of tlie judiciary and the police are complementa^, not overlapping and the coni 
bination of individual liberty with a due observance of law and order is only to be obtained by leaving 
• each to exercise its own function, always, of course subject to the right of the Court to intervene in an 
appropriate case when moved under section 491 of the Criminal Procedure Code to give directions 
in the nature of habeas corpus. In such a case as the present, however, the Court’s functions begin rvhen 
-a charge is preferred before it, and not until then. It has sometimes been thought that section 561 -A has 
given increased powers to the Court which it did not possess before that section was enacted. But this 
is not so. The section gives no new powers, it only provides that those which, the Court already in- 
herendy possesses shall be preserved and is inserted, as their Lordships think, lest it should be consi- 
•dered that the only powers possessed by the Court are those expressly conferred "by the Criminal 
JProcedure Code and that no inherent power had survived the passing of that Act.” 

With this interpretation, which has been put on the statutory duties and powers of the 
•police and of the powers of the Court, we are in accord. The High Court was in 
•error therefore in interfering with the powers of the police in investigating into the 
•offence which was alleged in the information sent to -the Officer-in-charge of the 
JPolice Station. 


We therefore allow this appeal and set aside the order of the High Court. The 
investigation will now proceed in accordance with law. 

jr Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. L. Kapur, K. C. Das Gupta and Raghubar Dayal, JJ. 
'Tratapray Manmohandas . • • Appellant * , 


V. 

The Bombay Bullion Association, Ltd. and others 


Respondents. 


Uw 1 55 of the BombayBulIion Association requires is that m the event of default of 

What Bye-law W . 1 the settlement day the Clearing House Committee shall call the 

.-submission of a hapltjy 1 nndtherafter if such kapli is not submitted,declare him a defaulter, 
•defaulter and demand an _iwn or half an hour or any other speciHc period. 

But it does not mean that &e time o be gwe^^^^ Committee should call the peison 

It IS not a ^ ^ giving him notice and considering the promptitude tvith 

■defaultmg either by , L ^ the date fixed for the finishing of all the transactions it tvill 


1. (1945) 1 M.L.J. 86 : (1945) F.L.J. 48 
’♦C.A. No. 437 of 1960. 


L.R. 7I.LA. 203, 212 (P.C.). 

_2nd March, 1962. 
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period of time must in each case, depend upon the circumstances but tvherc it is made absolutely clear 

diat no payment is going to be made the gjvmg of time IS wholly without utility. 

Appeal by Special Leave from the Judgment and Decree, dated the 12th July 
19575 of the Bombay High Court in Appeal No. 71 of 1956. 

C. if. Daphtary, Solicitor-General of India and S. G. Patwardhan, Senior Advocate 
{Nmmit Lai, Advocate, with them), for Appellant. 


A. F. Viswanatha Sastri, Senior Advocate, (K P. Nathwani and K. L. Hath 
Advocates, with him), for Respondent No. t. 

The Judgment of the Court was delivered by 

Kapur, J.— This is an appeal against the judgment and decree of the High Cow 
of Bombay confirming the decree passed in its original jurisdiction. The appcllani 
who was the plaintiff in the suit, was trading under the name and style of Messn 
Pratapray Manmohandas as a bullion merchant and trader in Bombay. He was 
member of the Bombay Bullion Association, Ltd., which ^vas defendant No. i in th 
suit and is respondent No. i in the appeal. Respondents 2 to 7 were defendants 2 1 
7 and at all material times were members of the Clearing House Committee appointe 
under the Bye-laws of the ist respondent. The appellant had also added as partii 
in the suit defendants 8 to 12 but they are no longer parties as their names were strut 
off in the trial Court. 


The appellant entered into certain forward transactions with defendants 8 to 1 
during the period from 30th May, 1949 to gotli June, 1949. On 13th June, 1949, tl 
hawala rate of these transactions was fixed and on 14th June, 1949, the appeUai 
“ admitted a clearance sheet under Bye-law 131 of the Bye-latvs of <ist respondei 
in which outstanding transactions for the valan day ” (settlement) were entere 
They included the transactions which had been entered into with defendants 8 to i 
All these transactions were rajued (tallied) on the following day. According to tl 
bye-laws of the respondent association the balance sheet had to be submitted ar 
money Icaplis (vouchers) had to be given. In this balance sheet wliich was submith 
the appellant did not include the amounts which ^vere due to defendants Nos. 8 to 1 
or the transactions he had entered into on the ground that he disputed the transa 
tions entered into with those defendants as they were fictitious and illegal. On 2 ] 
June, 1949, which was the valan day (settlement day) the appellant claimed referen 
to arbitration in regard to those items under, by e-law 38. ,,On that day defendar 
8 to 12 complained to the respondent Association that the appellant had not issu< 
the necessary kaplis (vouchers). At 3 p.m. on the same day the appellant received 
notice from the Clearing House Committee, respondents 2 To 7, calling upon him 
appear before them. The appellant appeared with his Solicitor and Counsel and 1 
contention before the Clearing Hlouse Conimitfee was that it had no jurisdiction 
proceed with’the matter because he was claiming arbitration and the dispute betwei 
him and defendants 8 to 12 had to be settled by the arbitrators. The Comnutt 
heard the explanation and passed a resolution under bye-law 155 (4) declaring t 
^ plaintiff a defaulter and it is this resolution which is the matter in controversy betwe 
the parties. ■ ■ ; 


^On 20th June, 1952, the appellant brought a. suit for declaration that 
resolution m dispute dated 21st June, 1949, was bad in law, inoperative, ultra v 
M not binding on the' appellant and also for damages against the respondei 
He also prayed for reinstatement as a member of the respondent Associatidn. / 

by. the respondente was; that , the transactions in , dispute w 
dSeftl f ^ i^°P^rative):;:.that at .the meeting on, 2ist:june, ic 

???Scrfrom amounts, of money had become paya 

clear that he “meting the appellant had mad 

they were therefore entirieri ^ (vouchers) and had therefore defaulted 1 

resp'ondmt SSiir under bye-law 155 (4) of 
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The suit -was tried by Tendolkar, J. Several issues were raised but the appellant 
led no evidence and respondents i to 8 examined Mr. Trikamdas Dwarkadas a 
Solicitor of Bombay, ^vho was present at the meeting of the Clearing House Com- 
mittee on 2ist June, 1949. On 6th June, 1956, the suit was dismissed and an appeal 
was taken to the Appeal Court which was iso dismissed and the appellant has 
come in appeal by Special Leave. 


The trial Court had held that the plea taken by the appellant that after he 
and Ills Counsel were heard they were made to leave the meeting and the hearing 
proceeded in their absence was not established; that for bye-law 38 relating to- 
arbitration becoming operative, it was necessary to have a genuine dispute between 
the parties and mere pretence of a dispute in order to evade or postpone the lia- 
bility on the valan day is not sufficient ; that where the defaulter appears before 
the Clearing House Committee and denies liability on some ffimsy pretexts and 
thereby makes it abundantly plain that he does not wish to ^ve a kapli, giving him 
an opportunity for giving a kapli was a mere formality the failure to observe which 
does not lead to the conclusion that the decision of the Clearing House Committee 
is void. Considering the evidence of Mr. Trikamdas Dwarkadas it was clear that 
the appellant had no intention of admitting the liability or discharging it. He 
also held : 


“ Moreover, it is not the plaintiff’s case that if time had been given he would have given the 
kablis and therefore assuming that it is necessary under byedaw 155 (4)— a point wlneh I did not 
svish to decJde in tliis case— in the present case to give such time would have been perfectly futile and 
therefore failure to give such time does not invalidate the action which was taken by the Clearing House 
Committee .” 

The Appeal Court concurred in dismissing the appeal. It held that on a proper 
intepretation of bye-law 155 ( 4 ) it was necessary for the Clearing House Committee 
to give an opportunity to the appellant to submit lus kaphs because that was the 
meaning of the words “ and can thereafter, if such a kapli is not submitted, the 
Clearing House Committee can declare him a defaulter.” In . other words the 
Committee had to give the member a locus penitentiae and that after giving his ex- 
planation a member could still submit a kapli and escape the penalty of being a 
defaulter From the conduct of the appellant and his Counsel however it appeared 
Quite clkrly tliat having challenged the jurisdiction of the Committee and having 
told them that they could not proceed in the absence of reference to arbitration tho 
appellant had no intention of giving the kaplis. 

Two Questions have been raised in this appeal ; (i) the question of inter- 
pretation and (2) that no opportunity w^ ^veu after the decision was made ag^t 
j^eiauoii \ J submission of the resondents on the other hand 

t?tE X ^ false^aUegation that ^ter he made a 

was tnai; leave This was to buttress lus plea that the matter 

was'dedSd hi his absence. The Courts below have found that whether an opport- 
was oeciaea u appellant or not, he had no intention of giving his 

unity had on tliis point. That issue was » whether the ap- 

kaplis. Issue No. 5 , voluntarily left the meeting after indicating that tlie 

pellant and his legal and that ^Ls the principal question 

appellant |°“^th\.o 5 hout the couise of these proceedings. Even in the 

which has been ra e § , j^e forefront of the questions for 

statement of ^ . the appellant left the meeting dated 21st June, 1949, 

decision ffie q^^sUon whetheytie ?P ^ 

voluntarily after the appellant. In our opinion that 

both the A??ording to the evi^dence days 

is fully justified by settlement of all transactions which 

were fixed by the Mso j ^ According to the chart of Bombay Bullion 

had been entered Se hr., the monies had to be paid by 3-30 p.m. 

Exchange settlement fed it clear, however, tliat he was not going 

on 2ist June, I 949 - , „^Jrdance trith the requirements of the valan day ; on 
to make tlie paj^ment p^y after the arbitration award %vas made, 

tlic otlicr hsnd. he sts c 
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The evidence produced by the respondents makes it abundantly clear that_ the 
contention of the appellant was that no action should be, taken unless the arbitra- 
'lion u’lrich he had asked for had been disposed of and after saying that he went away. 
'This is clear from the Attendance Book of Mr. Trikamdas .Dwarkadas, Solicitor. 
T'he respoxident Association was therefore justified in taking the action that- it did. 
'The minutes of the proceedings of the Clearing House Committee dated 21 st June , 
iQiQ, also show that the appellant and his legal advisers stated that they wanted 
to go to arbitration and that no action should be taken .against them until the ^b^ 
trators had given their award. It is stated therein that the appellant, admitted 

the transactions which his Solicitor said wcic fictitious were entered in his books 
.and they had been Tojiicd (tallied) and- that he had shown the transaction in Iiis 
(clearance, sheet). All, this indicated that the contention raised by the 
.'appellant was false and had been raised in-order to gain time. In these circums- 
tances it cannot be said that the respondent Committee acted ivilhout giving due 
•consideration to the facts of the, case or in any precipitate manner. 

Bye-law 155 (4) reads.: 

“ If any member does not submit a kapli in the_ prescribed form in respect of the amount found 
<<JaimableTrom him to!his party (creditor), the Clearing House Committee shall call him and demand 
an e.-splanation from him and can thereafter, if such a kapH is not submitted the Clearing House 
Committee can declare him a defaulter,” 

That clause requires that in the event of default of submission of a kapli the Clearing 
House Committee shall call the defaulter and demand an explanation and thereafter 
^if such kapli is not submitted, declare him a defaulter. It ivas contended that the 
meaning of this is that first the Clearing House Committee is to demand an 
^explanation and after such an explanation is given, time has to be given for the purpose 
•of enabling the person not giving the kapli to submit his kapHs. In our opinion the 
interpretation of the learned Chief Justice of the High Court is in consonance with 
"the language used, i.e., first the explanation is called and after explanation is given 
and some decision is arrived at in regard to the validity of the reasons for not 
:giving the kaplis then the person complained against can file the kqplis but it does 
not mean that the, time to be given has to be one or half an hour or any other 
'.specific period. ^ 


As we have said above the appellant had made it clear that he was not going 
to make the payment and had just left after making his submissions. It is not a 
^requirement of the bye-law that the Clearing House Committee should call the 

by letter or by giving him a notice and 
SSvrrff? pa>Tnents have to be made and the 

tW .Shi transactions it ivillbe unreasonable to hold 

that such IS the procedure contemplated by clause (4^ of bye-larv irk ' The oeriod 

"tritholfutmS * P^ytnent IS going to be made the giving of time -is wholly 

dismS tv decision and we therefore 

-.dismiss this appeal with costs, ' ■ . 

. -K. S. , ' ■ . , . . 

■ ' - Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Ghdl Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, K. G. Das Gupta and T. R 
Mudholkar, JJ. 

India Marine Service Private, Ltd. . . Appellant * 

V. 

• Their Workmen . . Respondents. 

Industrial Dispute — Order of dismissal in the interest of discipline on charge of insubordination— Mention 
in the order “that our past record which is very much against you” has also been considered— Tribunal if 
competent to go behind the finding and order of dismissal — Strike and lock-out — Wages for lock-out period RiAd U> 
— Principles. * 

Where on a charge of insubordination and rule and insolent behaviour to his superior an 
employee after enquiry into the charge by the Managing Director is dismissed from service the 
Tribunal is not competent to go behind the finding of the Managing Director and consider for itself 
the evidence adduced before him. The fact that after arriving at Qie conclusion that the employee’s 
services must be terminated in the interest of discipline, he added “ we have also taken into considera- 
tion your past record which is very much against you ” only gives additional weight to the decision 
already arrived at and does not make the decision to dismiss the employee any thing other than one 
based only on the charge of insubordination. 

In a case where a strike is unjustified and the lock-out is justified the workman would not be 
entitled to any wages at all. Similarly where the strike is justified and the lock-out is unjustified the 
svorkmen would be entided to the entire wages for the priod of strike and lock-out. Where how- 
ever, a strike is unjustified and is followed by a lock-out wHch at its inception was justified but becomes 
unjustified a case for apportionment of blame arises. 

■VlTiere the attitude of the company was a reasonable one and it even proposed to the union of 
workmen and through it to its workinm Aat work should go on, that the dispute should betaken 
before the conciliation officer for conciliation and that in the meanwhile they were prepared to grant 
some interim relief to the workmen, bnt instead of accepting this reasonable offer the um'on spiraed 
it contemptuously and for coercing the company encourged its members to strike work even if it tvas 
intended to be a token strike, the strike was unjustified and the lock-out ordered on that day was 
justified. Though such lock-out was justified at its commencement in continuance for 53 daysltvas wholly 
■unreasonable and therefore, unjustified. In the circumstances the blame tvas apportion^ roughly 
half and half between the company and the workers and the workmen were directed to get half ffiem • 
wages for the lock-out period. 

Appeal by Special Leave from the Atvard, dated the 31st January^, iq 6 i of the 
Third Industrial Tribunal, West Bengal, in Gase No. VIII-28 of i960. ’ 

Y. Kumar, Advocate, for Appellant. 

B. P. Maheshwari, Advocate, for Respondents. 

The Judgment of the Gourt was delivered by 

Mudholkar, J.— In this appeal by Special Leave against an award made by the 
Third Industrial Tribunal, West Bengal, tw'o questions arise for consideration The 
first is whether the dismissal of Robin Bose, Purchaser, was justified and the other 
is whether the appellant’s employees were entitled to any wages for the period bet- 
ween 13th November, 1958 and4thjanuar)y 1959, during which there was a lock-out. 

In a sense the two questions are separate and we ivill first mention 'the facts 
Televant to the question regarding the dismissal of Robin Bose. Bose was a clerk 
designated as a Purchaser by the appellant company. On 13th September 10=18 at 
about 10-00 A.M., R. N. Ghatteijee, under Avhose . supervision Bose was vvorMne^ 
took from the latter’s mble the purchase estunate book maintained by him for the 
■purpose of checking an item of purchase made by him on i8th August, 1958. Shortly 
afterwards Bose went up to Ghatterjee ^d ^sked for the book to be returned - 
Ohatterjee told him that the book should be left there for some time and vs'ould be 
returned to him after he (Ghatteijee) had finished with it. Bose, however, got annov 
-ed He flared up and started abusing Ghatteijee in an objectionable lan-niacre in 
Ihe presence of the entire office staff. Though reminded by Ghatteijee of the°need 


3th August, 1962. 
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for maiutaimne discipline in the office he did not pay any heed to Qratterjee Then 
he Sid Mna ini loud and threatening voice : “ Don’t teach me office djscjplme 
have ^vorkcd in bigger offices, you shall have to bear consequence, if you don t 
the book right now ” Chatterjee reminded him that he was purc]tase-m-charg|\ 
and had every right to see the registers maintained by the purchase dcpartmi^ 
This only infuriated Bose further and he said “ I shall see you-~I know how to t^ ^ 
you a good lesson, ” and left Ghatterjee’s table. Shortly threrafter the Mana^ 
Director came and Chattcncc reported the matter to him about Bose. Bose 
then called by the Managing Director to his Chamber and asked for an cxplanatior 
for shouting and behaving in a rude manner with his superior. It would appeal 
that Bose was not repentant and after leaving the Managing Director’s room again 
started being nasty to Chatterjee and said in a loud voice “ If you don’t arrange to 
return the book at once I will teach you a good lesson on the road. ” Tlicrcafter the 
Managing Director came out of the room and with difficulty succeeded in making 
him quiet. 


In consequence of this incident a charge-sheet was issued to Bose and he wat 
asked to give his written explanation for his rude and insolent behaviour toward: 
his superior officer R. N. Chatterjee. He was also asked to explain another matter 
that is, not bringing to Chatterjee’s notice the fact that on i8th August, 1958, he had 
bought copper sheets at Rs. 3-1-0 per lb. fi'om Messrs. Joydeb Nityalal Paramanick 
and when he was sent again to purchase the same commodity from the same firm on 
a 1st August, 1958, he bought it at the rate of Rs. 3-4-0 per lb. In his reply , dated 
aoth September, 1958, Bose stated that what was set out in the charge-sheet ivat 
distortion of facts and that at the time of enquiry he would place all tlic facts before 
the enquiry' officer. He, however, denied the charges. T o this the company replied 
saying that the statement was vague and that in his own interest and in the intercsl 
of justice he should give his precise explanation. To this Bose replied saying ilia I 
he had nothing further to say. Then some further correspondence ensued between 
Bose and the company and as a result of something ivhich Bose had said in one of his. 
letters he was served with a second charge-sheet. 


Eventually an enquiry was held by the Managing Director at irhich he found’ 
that the two charges set out in the first charge-sheet ivere made out. On the basis oD 
the findings the company dismissed Bose from his post. No separate report had. 
been drawn up by the Managing Director who held the enquiry but all material 
things were set out in the letter, dated 29th October, 1958, addressed by him to Bose., 


The Tribunal observed that no enquiry ivas held on the second charge-sheet 
and, therefore, the charge-sheet should be ruled out from consideration and that as- 
the findings were based not merely on the charges set out in the first charge-sheet 
but on certain other charges which Bose was not given an opportunity to explain the 
enquiry was vitiated and the dismissal could not be sustained. It, therefore pro- 
ceeded to consider the evidence adduced before the domestic Tribunal and held that 
the allegation of insubordination against Bose has not been proved by convincing’ 
evidence. It, therefore, ordered the reinstatement of Bose with full ba 4 wages ani 
allowances from the date of his dismissal upto tlie date on wliich he will be reinstated 


It IS no doubt true that no enquiry was held on the charges contained in the 
second charge-sheet and therefore, that charge-sheet was rightly lebt out of rnn<;idera. 
tion by the Managing Director and the Tribunal. It is truotCttvX^cTmzZ 
to certain extraneous matters in the letter of the Managing DireSrdated^qth 
October, 1958, addressed to Bose. But considering the letter as a wknlr- 
culariy the iast paragraph it seems to us to be abundantly clear that thl decMoJ of 
the Managmg Director to dismiss Bose was based onlv nr> .-1, * r aecision o 

<ion, I„ iif it v,M be »ef„l to thL of tneubordma- 


//After giving your matter our very careful consideration welnvp r 


die' 
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is true that the last sentence suggests that the past record of Bose has also been 
’'.en into consideration. But it does not follow from, this that that was the effective 
^on for dismissing him. The Managing Director having arrived at the conclusion 
Bose’s services must be terminated in the interest of discipline, be added one 
■ence to give additional weight to the decision already arrived at. Upon this 
Indiiit would follow that the Tribunal was not competent to go behind the finding ofr 
Managing Director and consider for itself the evidence adduced before lum. 
'piie order of the Tribunal quashing the dismissal of Bose and directing his reinstate- 
uent is, therefore, set aside as being contrary to law. 

Coming next to the question of the lock-out it is abundantly clear that the lock- 
out was ordered by the company because of a sudden strike, no doubt a token one,, 
launched by the workmen. It would appear that the strike ivas only to be partial 
and notice of it ivas given on the previous day. In order to appreciate the background 
of the strike and lock-out it is desirable to set out certain facts. By an agreement, 
dated 23rd November, 1956, the management had agreed to pay 37 days’ -wages to- 
its factor)"^ employees for the year 1955-56 as bonus. It was aho agreed at that time 
that bonus was not to be a condition of service. On loth September, 1958, the 
respondent union made a demand for seven days’ bonus over and above the usual 
bonus of 37 days. In reply to this the company stated in its letter, dated nth. 
October, 1958, that it does not agree to the demand that bonus is payable as a condi- 
tion of service, that although no bonus is payable the company, as a gesture of good- 
■will, have offered to pay to the ivorkmen 15 days’ consolidated %vages as bonus and 
expressed the hope that its offer ■\vould be accepted. On 13th October, 1958, the 
company again wrote to the union pointing out that the workmen had resorted to go 
slow tactics°which adversely affected their business which ivas of repairing ships and 
then observed : 

“ We should also strongly suggest that the management and the Union jointly approach the- 
Labour Directorate at once on the following issues : 

1. Whether the \vorkmen are justified in stopping overtime as and when they like. 


2. Bonus. 

In consideration of this sve may even agree to pay the workmen certain sum of money , as may be 
recommended by the Conciliation Officer, on advance account pending the adjudication by the- 
Tribunal of the issue of bonus. It should, however, be clearly understood, that if the Tribunal decides 
-itrainst oavment of bonus or allows bonus less than the amount advanced to them, the entire advance 
money or the difference will be recovered from the wages of the svorkmen by instalments as may be 
directed by the Tribunal. 

This suggestion was peremptorily rejected by the respondent union by its letter 
dated istii October, 1958, the relevant portion of which is as follows: 

“ We would simply ask where bad your good sense for tripartite conference before which you have- 

adopted now we think as a measure of delaying tactics. We know better what to do when we will be- 

askal to attend tripartite conference.” 

On i6th October 1958, the company tvrote to the Labour Commissioner, West, 
^enp-al apprising him of the situatipn in the factory and requesting him to intervene.. 
Tt seeni that on that day a representative of the company discussed the situation with 
Mr Basu the Assistant Labour Commissioner. Next day the company wote to- 
Mr Basu in ^vhich it observed that although the frnancial posiPon of the company- 
« not iustify the demand of bonus the company was prepared to make ex gratia. 
parent of bonus on the same basis as in the previous year subject to three conditions:. 

“ the Union condemns the workmen’s conduct in stopping overtime since 1 0th October, 1958- 

and putting the company to considerable loss. 

(ii) the Union undertakes to see that the workmen do not stop doing overtime in future. 

(fii) the bonus is not to be considered as a condition of service.” 

^ , -NT TQttS the respondent Union tvrote to tlie company a letter in. 

ten demands, the first of which was that 37 days’ wages, as bonus. 

.0 3l wS- a, the worts and head office. Then they went on , 
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partial strike on 13th November, 1956. On that very day the company published a 
lock-out notice on its notice board and served copy thereof on the union. That notice 
reads thus : 

“VoT sometime past the workmen by taking resort to organised slow down and by refusing to 
work overtime and by keeping a strike notice hanging on us have to a great extent crippled our ship re- 
pairing business and have made it difficult for us to accept major shm repairs or large orders. Today 
the workmen have resorted to a strike when we have on our hands a ship in dry dock awaiting unlocking 
today and another ship is due to sail in two days’ time. ^ This strike is definitely illegal and m consc- 

■quence of this illegal strike wc have no choice but hereby to declare lock-out. 

The lock-out continued till 5th January, 1959, on which date the company’s works 
were re-opened. The termination of the lock-out was brought by a settlement made 
between the parties on 3rd January, 1959. In that settlement it was agreed that 
jo/ of the sale proceeds of the ship repairing section, less sales tax, for the whole year 
wiU be paid as bonus to the workmen irrespective of profit and loss of the compnay 
and 1 5 days’ wages mil be paid as Puja bonus to the workmen every year irrespective 
■of profit and loss of the company. It is not necessary to refer to the other terms of the 
agreement. 

It seems to us that the attitude of the company was a rctisonable one and that it 
•even proposed to the union and through it to its workmen that work should go on, 
that the dispute should be taken before the Conciliation Oflicer for conciliation and 
that in the meanwhile they were prepared to grant some interim relief to the work- 
men. But instead of accepting this reasonable offer the union spurned it contemp- 
tuously and for coercing the company encouraged its members to strike work on 13th 
November, 1958. It is true that the strike was intended to be a token one. But the 
■object of that strike being to circumvent settlement in an amicable manner, even 
though the company was ready for such settlement, wc have no doubt that the strike 
was unjustified. It is in the light of this finding that the lock-out has to be judged. 
In our opinion, while the strike was unjustifiable the lock-out when it was ordered on 
13th November, 1958, was justified. It seems to us, however, that though the lock- 
■out was justified at its commencement its continuance for 53 days was wholly un- 
reasonable and, therefore, unjustified. In a case where a strike is unjutified and is 
followed by a lock-out which has, because ofits long duration, become unjsustified it 
^ould not be a proper course for an Industrial Tribunal to direct the ‘payment of the 
whole of the wages for the period of the lock-out. We would like to make it clear 
that in a case where the strike is unjustified and the lock-out is justified the workmen 
would not be entitled^ to any wages at all. Similarly where the stirke is justified and 
the lock-out is unjustified the workmen would be entitled to the entire wages for the 
period of strike and lock-out. Where, however, a strike is unjustified and is followed 
by a lock-out which becomes unjustified a case for apportionment of blame arises, 
n our opinion in the case before us the blame for the situation which resulted after 
the strike and the lock-out can be apportioned roughly half and half between the 
company and its workers. In the circumstances we, therefore, direct that the work- 

November. .958. to 3rd January, > 959 . 

tho ■"'d the award modified to the extent to which 

tiie appeal has been allowed. We make no order as to costs. 

K S 

Appeal partly allowed. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

?*^SENT ; ^B. P. SiNHA, Chief Justice, P. B. Gajendragadkar, K. N. Wanchoo, 
N. Rajagopala Ayyangar and T. L. Venkatarama Aiyar/JJ. 

Ramnath Verma and others, etc. . . Appellants * 

V, 


The State of Rajasthan and others (In all the Appeals) 


Respondents 


f,,. ^dotor Vehicles Act {IV of 1939), section 68-C — Publication of draft scheme by State Transport Undertakins- 
Ubjectwns by eating permit-holders —Government appointing the Legal Remembrancer to consider the obiectiom- 
Constiiution of India (1950)3 Article 14 — Scope — Discrimination envisaged under. 


Where the existing permit-holders who objected to the draft scheme published by the State Trans- 
port Undertaking never applied (before the Legal Remembrancer appointed by the State Government 
to consider the objections) that they wanted to lead evidenee on any point in support of their objections- 
that the scheme should be rejected in its entirety it could not be said that the Legal Remembrancer 
had shut out evidence relating to the inquiry before him which the objectors desired to produce 
On the facts and circumstances it must be held that there was an effective hearing by the Legal 
Remembrancer. ® ■ 


Discrimination envisaged imder tide 14 of the Constitution is consdous discrimination and a 
discrimination arising out of oversight is no discriminations at all. Where in cancelling permits a few 
permit-holders on the overlapping route have been left out by oversight and not favoured deliberately 
and the State is prepared to consider and deal with those permits in the same manner as that of tlie appel- 
lants, it cannot be claimed that there has been discrimination. 


Appeals from the Judgment and Order, dated the 3rd May, 1961, of the Rajas- 
than High Court, in D.B. Civil Writs Nos. 40, 39, 45, 46 and 77 of ig6r. 

Sarjoo Prasad, Senior Advocate {V. P. Tyagi, D. P. Gupta and B. P. Makeshwari, 
Advocates, with him), for Appellants. 

C.K. Raphtary, Solicitor-General of India {Kansingh, S.K. Kapur and P.D. Menon, 
Advocates, with him), for Respondents (In all the Appeals). 

The Judgment of the Court was delivered by 

Wanchoo, J. — ^These five appeals on certificates granted by the Rajasthan High 
Court raise common questions and will be dealt with together. Appeals Nos. 142, 
144 and 145 are with respect to Jaipur-Bharatpur route. Appeal No. 143 with respect 
to Jaipur-Shahapur-.Alwar-Hinikathana route, and appeal No. 146 with respect to 
Ajmer-Kotah route. It appears that the Rajasthan State Roadways, which is a 
State Transport Undertaking, published five schemes in pursuance of section 68-G 
of the Motor Vehicles Act, (IV of 1939) (hereinafter called the Act). Later, the 
Government of Rajasthan appointed the Legal Remembrancer to consider objections 
to these five draft schemes. Objections were filled by the Stage carriage permit- 
holders who were plying on these five routes. The objections with reference to the 
three routes with which these appeals are concerned were heard on 7th and 14th 
December, i960 and the draft schemes were approved by the Legal Remembrancer 
on 14th and 15th December, i960, with slight modifications. 

It appears further that the objectors relating to Jaipur- Ajmer and Jaipur-Kotah 
j-Qums, which were among the five schemes, published as above, objected to these 
two schemes on various grounds and prayed that they should be given an opportunity 
to show that the two draft-schemes did not provide an efficient, adequate, economcal 
and properly co-ordinated road transport service and should therefore be not appro- 
ved and also prayed that evidence might be taken in support of their contentions. 
One of the permit-holders on the- Jaipur-Ajmer route was Malik Ram who had 
contended that the draft-scheme should be rejected in its entirety and had desired 
to lead evidence for that purpose. The Legal Remembrancer, however, Imld on the 
basis of an earlier decision of the Rajasthan High Court in Chandar Man v. The State of 
Rajasthan^ that it was not open to him to reject the scheme in its entirety and he could 


*G.A. Nos. 142-146 of 1962. 
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only either approve of it or modify it. He further held that he could take no evidence 
while considering objections to the scheme and all. that he had to do was to hear 
arguments on either side, Malik Ram then moved the Rajasthan High Court by a 
-writ petition which was dismissed. He .then came to this Court by Special Leave 
challenging the view taken by. the Legal Remembrancer on the two points above. 
This Court allowed Malik Ram’s appeal and held that it was open to the Legal 
Remembrancer to reject the draft scheme or to take evidence, if ncccssar>’, though it 
was pointed out that it would be within the discretion of the State Government or the 
officer appointed by it to hear objections to decide whether the evidence intended to 
be produced was necessary and relevant to the inquiry', and if so to give a reasonable 
opportunity to the party desiring to lead evidence to do so within reason, and that 
the State Government or the officer concerned would have all the powei's of control- 
ling the giving and recording of evidence that any' Court has. This decision was 
gven on 14th April, 1961 (sec Malik Ram v. Slate of Rajasthan^). 

In the meantime a large number of writ petitions -were filed in the Rajasthan 
High Court challenging the approved schemes with respect to the three routes rvith 
which we arc concerned in the present appeals and also with respect to the other tw'O 
routes. These petitions came to be heard after the decision of this Court in Malik 
Ram’s case'^. So far as the petitions relating to Jaipur-Ajmer route were concerned, 
they were not pressed in view of the decision of this Court quashing the scheme with 
respect to that route and directing the Legal Remembrancer to hear the objections 
over again. With respect to Ajmer-Kotah route, the High Court allorvcd the objec- 
tions on the basis of the decision of this Court in Malik Ram’s case^, as the objectors 
in those cases had wanted to lead evidence on the question of rejection of the draft- 
scheme in its entirety, and they' had not been given an opportunity to do so. But 
with r^pect to the thi-ec routes with which the present appeals arc concerned, the 
High Comt dismissed the writ petitions on the ground that there was nothing to 
indicate that the appellants desired to lead evidence in support of their case that the 
draft-schemes shoffid be totally rejected. It was contended before the High Court 
that It was useless for the appellants to make any application for the taking of evidence 

have been rejected as the Legal Remembrancer had 
ffiready taken the view that he could not reject the schemes as a ivholc. The High 
lS not impressed with this argument and held that the order of the 

totlllv^J^ct?? ^ thought that the draft scheme should be 
n "S the High Court in 

° of the view that the 

wem mW?sffi?foJ Ipp though^ that the XmersLuld b^^ 

before the HHh Courl!^° The appellants before us are the same ivhich they raised 

schemes in their entiretv -inH tVi^t ^ o°t open to him to reject the 

to convince the Leeai Rememlim u’ opportunity to lead evidence 

entirety “t is '‘if ^e 'ejected in their 

Remci:bra„c“rS“he; CteS t" "PP.M 

objections. Only in one writ npHtir, r » n a point m support of their 

theLegal Remembrancer did not allow tV M 4 of 1962) it was averred that 

■opinion is not correct b^us^ffie^ that in our 

offect that no such oral rrquest wasS to the 

Wth which these appeals^are concerned Th^ the objectors on the three routes 
saying that it could not be said in these ca-es that^/® T therefore was right in 

out evidence relating to the inonirv Kof “ n- Legal Remembrancer had shut 
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to make an application to him for leading evidence for that would have inevitably 
been rejected in view of the earlier judgment of the Rajasthan High' Court referred 
to above. Even though, this may be so, it is remarkable that that did not prevent 
the objectors on the Jaipur- Ajmer and Jaipur-Kotah routes from making applications 
to the Legal Remembrancer that the draft-schemes should be totally rejected and 
they should be given an opportunity to lead evidence to show this. We fail to see 
why the appellants could not have taken the same course if they really desired to lead 
any evidence in order to make out their case for total rejection of the schemes with 
which they ivere concerned. It seems to us clear therefore that at the stage when 
objections were being heard by the Legal Rembcmbrancer there was no desire on the 
part of the appellants to lead any evidence in support of their objections. Nor does 
-it appear that when the writ petitions ivere filed in the High Court the appellants 
claimed that they had desired to lead evidence and had been shut out by the Legal 
Remembrancer. It was only after the decision in Malik Ram’s case^ that applications 
Avere filed taking advantage of that decision and pointing out that the wrong approach 
of the Legal Remembrancer in holding that it was not open to him to reject the draft- 
scheme in its entirety had resulted in the appellant’s not getting an effective hearing. 
But it does not seem to have been suggested even at that stage (except in one case) 
that the appellants had desired to lead evidence before the Legal Remembrancer 
and he had shut them out. Nor was it shown at that stage what evidence the appel- 
lants could produce in support of their objections if an opportunity had been given 
to them. Lastly even in this Court the appellants have not indicated tvhat evidence 
they could produce in support of the objections raised by them. It seems to us there- 
fore that the appellants never really desired to produce any evidence in order to 
establish that the schemes as a whole should be rejected and that they put fonvard 
the contention that they would haye produced evidence if given an opportunity to do 
so, merely taking advantage of the decision of this Court in Malik Ram’s case^. Fur- 
ther it seems to us on looking at one of the objections filed before the Legal Remem- 
brancer in C.A. No. 142 of 1962 as a sample that there was nothing in the objec- 
tions which really required the giving of evidence and which would show that there 
could be any desire on the part of the objectors to lead evidence. The objections were 
of a general nature and all that ivas desired was that 

“ the State Government must weigh the objections of the undersigned with reference to the actual 
conditions obtaining on the said route, by such method as holding public inquiry on site,' by looking into 
the past records of service provided by the objector, by inspecting the vehicle of the objector and by 
comparing the actual facilities provided by the objector.” 

In short, a perusal of the objections shows that what was being contended before the 
Legal Remembrancer was not so much that the draft-schemes were not efficient, 
adequate, economical and properly co-ordinated but that the objectors were provid- 
ing transport service which was more efficient, adequate economical and properly 
•co-ordinated than the service proposed to be provided in the draft-schemes. That 
however is hardly a reason for rejecting the draft-schemes in their entirety. Further, 
a perusal of the order of the Legal Remembrancer summarising the objections which 
are relevant under section 68-D shows that the objections were of such a nature as not 
to require the production of evidence in support of them for the questions of fact 
raised there were not in dispute. Therefore, there could be an effective hearing 
before the Legal Remembrancer if objectors were given a chance to put forward their 
■arguments in support of the objections even without any evidence. We are therefore 
■of opinion that the appellants cannot in the circumstances take advantage, of the 
decision in Malik Ram’s case^, and on the facts and circumstances in the present 
appeals there is no doubt that they had an effective hearing and the order of the Legal 
Remembrancer approving the schemes is not in any way vitiated by the wrong view 
taken by him that he had no power to reject the draft-schemes in their entirety. It 
seems that he considered the draft-schemes on merits as required by sections 88-C 
and 68-D and held that it was in accordance with the requirements of section 68- G. 
The facts that in some cases the number of buses might have been reduced or the 
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-fares have been raised or some of the direct semecs had to be , 

routes overlapped ^vith the routes in the three draft-schcmcs would 
lead to the conclusion that the draft-schemes were not in 

ments of section 68-C. The contention therefore based on the judgment of 
Court in Malik Ram’s case^ must on the facts and circumstances of these appeals be 

rejected. 

Besides tliis main objection, three subsidiarj' points have been raised on behalf 
of the appellants. It appears that in some cases the objectors served routes which 
overlapped the three routes which have been taken over. In these cases what has 
been done is that in some cases the permits of the objectors have been cancelled mth 
respect to the overlapping part of the routes while in other SS-tm 

allmved to ply even on the overlapping part ^^joy havcjiccn forbidden tupick^^ 


passengers on the overlapping part for dcstinatioiw '^^hin the overlappng part. 


This latter method is caUed making the permits ineffective for the overiapping part. 
Now the grievance of those whose permits have thus been rendered ineffective for the 
overlapping part is tivo-fold. In the first place, it is said tlxat tins cannot be done 
and in the second place, it is said that even if this can be done, the result is that those 
whose permits have been made ineffective for the overlapping part will not be entitled 
to condensation under section 63-G read rvith section 68-F (2). _ So far as the first 
contention is concerned, we are of opinion that there is no force in it. Under section 
68-G, it is open to frame a scheme in which there is a partial exclusion of private 
operators. M^ng the permits ineffective for the overlapping part only amounts to- 
partial exclusion of tlie private operators from that route. In the circumstances an 
order making tlie permit ineffective for the overlapping part would be justified under 
section 68-G. As to the second point, there is no doubt that where the permit is made 
ineffective the permit-holder would not be entitled to any compensation under section 
68-G. It is said that this amounts to discrimination between those ivhose permits 
. have been cancelled for the overlapping part and who would get compensation and 
those whose permits have been made ineffective and who would therefore not get 
compensation. Now we should have thought that tlie making of the permit ineffec- 
tive for the overlapping part of the route and allowing the permit-holder to pick up 
passengers on the overlapping route for destinations beyond that portion of the route 
would be to the advantage of the permit-holder. In any case, if any permit-holder 
feels that he would rather have his permit cancelled for tlie overlapping route and get 
compensation it is for him to raise that objection before the State Government or the 
officer hearing objections. If he does not do so, he cannot be heard to say that thcro, 
is discrimination because his permit has been rendered ineffective and he gets no 
compensation, for it may very well be that he is still better off than the person whose 
permit has been cancelled for the overlapping part of the route. In any case unless 
facte are brought on the record which would show that in spite of the advantage 
which the permit-holder, whose permit has been made ineffective for the overlapping 
part (ff the route, gets by picking up passengers on the overlapping route for destina- 
uons beyoiid that part is not equal to tlie compensation which he would get in case 
nis pernut is cancelled for the overlapping part of the route, there would be no case 
lor^scnr^ation under Article 14 of the Constitution. In the present appeals no- 
ne case . as been made out on the facte and therefore we must reject this argument 
based upon discrimmation. ^ 


Secondly,^ it is urged that in the case of some persons, the permits have neither 


„ 11 j ^ vx. ouiuc pciauus, ujc permits nave nciunti 

discriSn'^ overlapping route and this amounts to 

contention is that it was hy oversight 
celled cer^ permit-holders on the overlapping routes have not been can- 

tSs '*i“ State would have corrected 

S Sf r ^ order obtained from this Court. Discrimination envi- 

ovlrsight is dScrSS™ and a discrimination arising out of 


resulted present case- the discrimination has 

oecause oi an oversight which the State : 


: is prepared to rectify.” It is not tlie 


!• (196'i) I S.G.T. aKi ? A T u' C r~i1. 
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^se of the appellants that these few permit-holders are being favoured deliberately 
lor ulterior reasons. We therefore accept the reply of the State that a few permit- 
holders on the overlapping route have been left out by oversight and that their 
permits will be dealt with in the same manner as of the appellants, as soon as the stay 
order passed by tliis Court comes to an end. There is therefore no force in this- 
contention also and it is hereby rejected. 

Lastly, it is urged that the permits on the Ajmer-Kotah route have been can- 
celled or rendered ineffective between Deoli and Ajmer only and therefore the permit- 
hold^ are entitled to ply between Deoli and Kotah. It appears however that 
Deoli-Kotah part of the Ajmer-Kotah route is common to Jaipur-Kotah route from. 
Deoli to Kotali and the necessary orders for exclusion of permit-holders have been, 
passed in connection with the Jaipur-Kotah route. The scheme with respect to that 
route -was^ quashed by the High Court and the matter sent back for re-hearing the 
objectors in accordance with the decision of this Court in Malik Ram’s case^. There- 
fore, the question whether the permit-holders can ply on the Deoli-Kotah portion of" 
the Ajmer-Kotah route will depend on the decision of the Jaipur-Kotah scheme.. 
If that scheme is upheld on re-hearing, the exclusion will continue. But if that 
scheme is not upheld, the position may have to be reviewed in connection with this 
portion of the Ajemer-Kotah route. In the circumstances no relief can be grantedi 
to the appellants of the Ajmer-Kotah route at this stage. 


The appeals are hereby dismissed with costs — one set of hearing costs 

K.S. Appeals dismissed. . 
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Where a tenant is in possession under a lease from the landlord, he is not to be evicted for a tause- 
which would give rise to a suit for recovery of possession under section 12 of Bombay Rents Control Act 
1947, if his tenancy has not been determined already. It follows that whenever a tenant acts in a 
way which, would remove the bar on the landlords right to evict him, it is necessary for the landlord to . 
serve him tvith a notice determining his tenancy and also serve him with a notice under sub-section (2) 
of section 12 of the Act. There is nothing in section 12 which overrides the provisions of the 
Transfer of Property Act. 

The provisions of section 27 of the Act and rule 4 of the Bombay Rents, Hotel and Lodging House ■ 
Rates Control Rules, 1948, do not in any way convert the month of the tenancy according to the 
Indian calendar to the month of the British calendar. Therefore the notice to quit on the last day 
of the Indian calendar month in the instant case was valid notice and determined the tenancy. 

Sub-section (2) of section 12 of the Act permits the landlord to institute a suit for the eviction of a 
tenant on the ground of non-payment of rent after the expiration of one month from the service of the - 
notice demanding the arrears of rent and clause (a) of sub-section (3) empowers the Court to pass a 
decree in case the rent had been payable by a month. The tenant’s paying the arrears of rent after 
the institution of the suit therefore does not affect his liability to eviction and the Court’s power to pass 
a decree for eviction. Theuseoftheexpression“theCourtmaypassadecreefor evicuon m sub-section 
(31 of section 12 does not mean that the Court has a discretion to pap or not to pass a decree for eviction, 
in case the other conditions mentioned in that clause ar satisfied. 
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R. Ganapaihy Iyer, B. R. G: K. Achat and K, L. Hathi, Advocates, for Appellant. 

M. S. K. Sastri and M. A^arasimfian, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Raglwbar Dayal, J.— This appeal, by Special Leave, is against the judgment and 
•decree of the High Court of Gujarat. 

The appellant was a tenant of certain residential premises situate at Anand, 
and belonging to the respondents-landlords. Under a contmet between the parties, 
he held them at Rs. 75 per mensem according to Indiavi Calendar. In ^he 
appellant applied for fkation of standard rent. On 3 1 st March, 1 954, the standard 
rent was fixed at Rs. 25 per mensem. The appelh^t did not pay the arrears of rent 
from 27lh July, 1949 to 5th July, 1954- On i6th October, 1954, he landloids gave 
him notice to quit the premises stating therein that rent for over six months was m 
arrears and that he was to quit on the last day of the month of tenancy which was 
Kartak Vad 30 of Samvat Year 2011. - The appellant neither paid the arrears of rent 
nor vacated the premises. On i6th December, 1954, the respondents filed the suit 
for ejectment basing their claim for ejectment on the provisions of section 12 (3) (fl) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (Bom. Act 
LVII of 1947), hereinafter called the Act. 


Within two months of the institution of the suit, the appellant deposited an 
amount of Rs. 1,075 Court towards arrears of rent and, wdth the permission of the 
Court, the respondents withdrew a sum of Rs. 900 which ivas the amount due for 
arrears up to that time. The Trial Court decreed the suit for ejectment together 
with arrears of rent for three years and costs. An appeal against the decree for 
•ejectment was dismissed by the appellate Court. This Revision to the High Court 
was also unseuccessful, and, it is against the order in Revision that this appeal has 
been preferred. 


Four points were urged before the High Court : (i) That the month of tenancy 
was not by the Indian Calendar, but was by the British Calendar and that the Courts 
below had ignored evidence in that regard. (2) Assuming that the month of tenancy 
was by the Indian Calendar according to the lease, it would be deemed to be by the 
British Calendar in view of the provisions of section 27 of tlie Act. (3) As the arrears 
■of rent had been paid within two months of the institution of the suit, the appellant 
be deemed to be ready and willing to pay the rent and that therefore the landlord 
was not entitled to recover possession of the premises. (4) It is discretionary ivith 
the Court to pass a decree for ejectment in a case under section 12 (3) (a) of the Act, 
^ the expression used in that sub-clause is ‘ the Court may pass a decree for eviction 
in any such suit for recovery of possession ’ . , ' 


The High Court held that the findings of the Courts belo\v that the month o 
tenancy was by the Indian Calendar was based on a consideration of the evidence 01 
the record a.nd therefore was binding. It also held that it could hot be deemed tc 
be by the British Calendar in view of scetionay of the Act which provided that th 
rent would be recovered according to the British Calendar, notwithstanding anythins 
contained in any contract and did not provide for the tenancy to be by the montl 

tenancy under the contract was by £ 
oUpm ^ f ^ tenant’s depositing arrear 

the °u-^^ institution of the suit would not justify holding tha 

fore amount of standard i 4 nt and that there 

■sXsecfii^ to recover possession of the premises in view o 

i bomd to nif T 4 " of jheAct. Lastly, the High Court Lid that the Gour 
The ^ enjectment under section 12 (3) (al if it be proved tha 

mLfts and tWAe t ^ “ ^"^ears fora pLiod of ,sii 

of the period^S oL failed to make payment of the arrears until the expiratioi 
•SthatSon ^ter the !crvice of notice referred to in sub-secLn (a 

m max section. As a result, the Revision was dismissed. 
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Two points have been urged for the appellant in this Court. One is that the 
month of the tenancy ■was to be by the British Calendar hi view of section 27 of the 
Act and rule 4 framed thereunder, and that there could be no forfeiture of the tenancy 
when tlie arrears of rent had been paid within two months of the institution of the 
suit. 

The significance of the fii-st question is that if the appellant’s tenancy was to be 
by the month of the British Calendar, notice to quit was a bad notice as it did not 
comply ivith the requirements of section 106 of the Transfer of Property Act and that 
therefore tliere had been no deteimination of the tenancy which is a condition prece- 
dent for the landlord being entitled to possession and, consequently, for instituting a 
suit for ejectment on any ground ivhatsoever, including tlie ground of rent being in 
arrears. 

The first point to determine, therefore, is whether it is a condition precedent for 
the institution of a suit by a landlord for the recoveiy of possession from a tenant who 
has been in arrears of rent that there had been first a determination of the contractual 
tenancy. If it is not a condition precedient, it wall not be necessary to determine 
whether the month of the tenancy continued to be according to the Indian Calendar 
according to the contract, or had been accoi'ding to the British Calendar in view of 
section 27 of the Act. When a tenancy is created under a contract between the 
landlord and the tenant, that contract must hold good and continue to.be in'force till, 
according to laiv or according to the terms of the contract, it comes to an end. Sec- 
tion I r r of the Transfer of Property Act states the various circumstances in which a 
lease of immovable property determines. Clause {h) provides for the determination 
of the lease on the expiration of a notice to determine the lease, or to quit, or of inten- 
tion to quit, the property leased, duly given by one party to the other. There is 
nothing in tire Act which would give a right to the landlord to determine the tenancy 
and thereby to get the right to evict the tenant and recover possession. This Act 
was enacted for the purpose of controlling the rents and repairs of certain premises 
and of evictions due to the tendency of landlords to take advantage of the extreme 
scarcity of premises compared to the demand for them. The Act intended therefore 
to restrict the rights which the landlords possessed either for charging excessive rents 
or for evicting tenants. A tenant stood in no need of protection against ewction 
by the landlord so long as he had the necessary protection under the terms of the 
•Contract between him and the landlord. He could not be ericted till his tenancy 
was determined according to law and therefore there ^\'as no necessity for providing 
any further protection in the Act against iris eviction so long as his tenancy continued 
to exist under the contract. 

Sub-section (i) of section 12 of the Act provides that a landlord shall not be 
■entitled to the recovery of possession of any premises so long as the tenant pays, or is 
ready and willing to pay, the amount of the standard rent and permitted increases, 
if any, and observes and performs the other conditions of the tenancy, in so far as they 
are consistent with the provisions of the Act. It creates a restriction on the landlord’s 
right to the recovery of possession. When the landlord will have such a right is not 
prorided by it. Ordinarily, the landlord will have a right to recover possession 
from the tenant when the tenancy had determined. The pro\dsions of this section 
therefore %vill operate against the landlord after the determination of the tenancy by 
any of the modes referred to in section m of the Transfer of Property Act. What this 
section of the Act pro-vides is tliat even after the determination of the tenancy, a 
landlord will not be en tided to recover possession, though a right to recovery posses- 
sion o-ets vested in him, so long as the tenant complies with what he is required to do 
by this section. It is this extra protection given by this section tvhich will be useful to 
the tenant after his tenancy has determined. The section does not create a new right 
in the landlord to e\dct the tenant when the tenant does not pay his rent. It does 
not say so, and therefore, it is clear that a landlord’s right to evict the tenant for 
default in payment of rent will arise only after the tenancy is determined and the 
■continued possession of the tenancy is not on account of the contractual terms but on 
account of the statutory right conferred on him to continue in possession so long as-he 
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complies %vith what sub-section (i) requires of him. The landlord is restricted from 
evicting the tenant till the tenant docs not do what he is required to do for peaccluV. 
possession under sub-section (1) of section 12. Wc arc therefore of opinion that 
where a tenant is in possession under a lease from the landlord, he is not to be evicted 
for a cause which would give rise to a suit for recovery of possession under section 12 
if his tenancy has not been determined already. It follows that whenever a tenant 
acts in a way which would remove the bar on the landlord s right to evict him, it ^ 
necessary for the landlord to serve him with a notice determining his tenancy and 
also serve him "with a notice under sub-scction (2) of section 12 of the Act. 

In this connection reference may be made to what was stated in i5r. K- A. 
Dhairyawan and others v. J. R. Thakur and others^, In that case, the landlord granted a. 
lease of a parcel of land to the lessees for a certain period. The lessee was to construct 
a building on that land. On the termination of the lease, the lessees were to surrender 
and yield up the demised premises including the building to the lessors. After the 
expiry of the period of the lease, the lessor sued for a declaration that they were- 
entitled to the building and were entitled to claim possession of the same. The lessees 
pleaded that they were also lessees of the building and were protected from eviction 
therefrom by the provisions of the Bombay Rents, Hotel and Lodging House Control 
Act, 194.7, ^’^d that the covenant for delivering possession of that building could not 
be enforced as the lease in respect of the land could not be terminated on accoimt of 
the protection given by the Act. It was held that under the lease there was a demise 
only of the land and not of the building, and, consequently, the provisions of the Act 
did not apply to the contract of delivery of possession of the building. It was conten- 
ded that even in such a case, possession of the building could not be given until the 
lease had been determined, which, in law, could not be determined so long as the 
respondents could not be evicted from the demised land of which they were tenants 
within the meaning of the Act. This contention was repelled. It was said at page- 
808 : 

“ This contention is without force as the provisions of the Act do not provide for the continuation 
of a lease beyond Ae specified period stated therein. AH that the Act does is to give to the person who- 
continues to remain in possession of the land, although the period of the lease had come to an end, the- 
stat^ of a statutory tenant. Thatis to say, although the lease bad come to an end but the lessee conti- 
nued to remain in possession without the consent of the lessor, he would none the less be a tenant of the 
land and could not be evicted save as provided by the Act.” 

This means that the provisions of the Act did not affect the terms of the lease accord- 
ing to which the lease came to an end after the expiry of the period for which it was 
given. The lessee’s possession after the expiry of the lease was by virtue of the pro-vi- 
sions of the Act and not by virtue of the extension of the period of the lease. It is a 
necessary consequence of this view that the restriction on the landlord’s right to 
recovei possession under section 1 2 of the Act operates after he has determined the 
tenancy and that till then the rights between the parties with respect to eviction would 
be governed by the ordinary law. 

It was said in Raghubir J'farayan Lotlikar v. Fernandes^ at page 51 1 : 

Act LVII°of (Bombay RenK, Hotel and Lodging House Rates Control Act (Bom. 

become emUw P’ between a landlord and a tenant where a landlord has 

ActTfandlorf f Ae premises demised. Under the Transfer of Property 

can be determined ® determination of tenancy. A tenancy 

under secSofi /e^ k H b and once the tenancy is determined, 

oS oSdeSriilSoi r ^ ^ P^session of the property. It is, therefore, 
sfon of the n^rnf nd ^ T becomes entiiled to the posses- 

decree for nLe^Tnn’ 4, ^ become entitled to possession, if he files a suit for a 

Court,” Aon section 28 applies and such a suit can only be filed in the Small Causes- 

was said at the same page : 

entitild t™lifon ^ °f Possession and he is only 

comes entideTrat *44 provisions of *e Transfer of Property Act. It is only when be so be- 

which it gives to the tenSif Ac enforcement of his right by the protection- 

not cntidertl ^otsS at all.^“'” application of section 12 can arise if a landlord i^ 


i. (1958) S.G.J. 1060 : (1959) S.G.R. 799. 


2. (1952) 54 Bom; L.R. 505, 


U] 


B. p. BHAGWANDDiN V. D. B. PRABHUPRASAD {Raghtibar Dayd, J.). 


445 


A similar view was expressed in Karsandas v, Karsanji^. It was said at page 1 18 : 

“ that a tenancy must be duly determined either by a notice to quit or by efflux of time or 

under one or the other of the clauses of section 111, Transfer of Property Act, before a landlord can 
sue to evict his tenant on any of the grounds contained in the clauses of section 13 ( 1 ) of the Bombay 
Rent Act as applied to Saurashtra. Therefore, a notice determining the tenancy and calling upon 
the tenant to quit tvas in this case a necessary pre-requisite to the institution of die suit.” 

The cases reported as Rai Brij Raj Krishna and anolhcr v. S. K, Shaw & Brothers" 
and Shri Hem Chand v. Shrimati Shorn DcvP are distinguishable. In the former case, 
section 1 1 of the Bihar Buildings (Lease , Rent and Eviction) Control Act (III of 
^947)j for interpretation by this Court and, in that connection it was said 

at page 150 : 

“ Section 1 1 begins with the ivords ‘ Notwithstanding anything contained in any agreement or 
law to the contrary’, and hence any attempt to import the provisions relating to the law of transfer of 
property for the interpretation of the section would seem to be out of place. Section 1 1 is a self-contain- 
ed section, and it is wholly unnecessary to go outside the Act for determining whether a tenant is liable 
to be evicted or not, and under what conditions he can be evicted. It clearly provides that a tenant is 
not liable to be evicted except on certain conditions and one of the conditions laid down for the eviction 
of a month to month tenant is non-payment of rent.” 

In the present case, section 12 of the Act is differently worded and cannot there- 
fore be said to be a complete Code in itself. There is nothing in it which overrides 
the provisions of the Transfer of Property Act. 

Shri Hem Chand" s case^ dealt with the provisions of section 13 (i) of the Delhi 
and Ajmer Merwara Rent Control Act (XXXVIII of 1952). This section provided 
that no decree or order for the recovery of possession of any premises shall be passed 
by any Court in favour of the landlord against a tenant, notwithstanding anything 
to the contrary contained in any other law or any contract. It was held that the Rent 
Control Act provided the procedure for obtaining the relief of ejectment and that 
being so the provisions of section 106 of the Transfer of Property Act had no relevance, 
in considering an application for ejectment made under that Act. There is nothing 
in the Act corresponding to the provisions of section 13 (i) of the Delhi and Ajmer 
Merwara Act. It is unnecessary for us to consider whether Shri Hem Chand" s case^ 
was rightly decided or not. 

In Meghji Lakhamshi and Brothers v. Furniture Workshop'^ the Privy Council dealt 
with an application for possession under section 16 of the Increase of Rent (Restric- 
tion) Ordinance, No. 22 of 1949 (Kenya) whose relevant portion is : 

“ (1) No order for the recovery of possession of any premises to which this Ordinance applies, 

or for the ejectment of a tenant therefrom, shall be made unless {k) the landlord requires possession 

of the premises to enable the reconstruction or rebuilding thereof to be carried out 


It was said at page 90 : 

“ In the present case the only question is whetlier section 16 (1) {k) is so framed as” to envisage 
or make provision for such an order. 

An application for possession imder section 16 presupposes that the contractual tenancy of the 
demised prwnises has been determined. It is not possible to determine it as to part and keep it in being 
as to the remainder. In the present case the tenancy of the entire demised premises had been deter- 
mined.” 


The right to possession is to be distinguished from the right to recover possession. 
The right to possession arises when the tenancy is determined. The right lo reco\ev 
possession follows the right to . possession, and arises when the person in possession 
does not make over possession as he is bound to do under latv, and there arises a ntccs- 
sity to recover possession through Court. The cause of action for going to Coun vo 
recover possession arises on .the refusal of the person in possession, with no nght to 
nossess to deliver possession. In this context, it is clear that the provisions of section 
12 deal with the stage of the recovery of possession and not with the stages prior to it 
and that they come into play only when the tenancy is detemuned and a nght to 
possession has come in existence. Of course, if there was no contractual tenancy and 


1 . 

2 . 
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a nerson is deemed to be a tenant only on account of a statute giving him right to 
remain in possession, the right to possession arises on the person in possession acting in 
a manner which, according to the statute, gives the landlord^ right to recover posses- 
sion. and no question for the determination of the tenancy arises, as really spcalang, 
there was no tenancy in the ordinary sense of that expression. It is for the sake 01 
convenience that the right to possession, by virtue of the provisions of a statute, has 


been referred to as statutory tenancy. 

In Ebner v. Lascelles^ it was said at page 497, dealing with the provisions of 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 and ii Geo. 5, 
c. 17) ; 

“ It has been truly said that the main rights conceded to a tenant under these Acts arc, first, a 
right to hold over or ‘status of irremovability, and, next, a right not to have his rent unduly raised.. 
The right to hold over is a right that comes into existence after the expiration of the contractual 
tenancy During the contractual tenancy the tenant, being m possession under the protccUon of his 
contract has no need of the protection of the Act to enable him to retain possession, but durmg 
that tenancy the Act protects him in regard to rent by providing that, notwitlistanding any other 
agreements which he may make with his landlord as to rent, he is not to be charged a higher rent 
than the law allows, and if he is charged a higher rent than, that he can have it reduced. The right to 
hold over after the terminadon of the contractual tenancy, and the right to protection during tho 
contractual tenancy are two rights which must be kept distinct from each other.” 


It may be mentionfcd that secdon 5 of the aforesaid Act of 1920 provided that 
no order or judgment for the recovery of possession of any dwelling house to which 
the Act applied or for ejectment of a tenant therefrom would be made or given unless 
the case fell within one of the clauses mentioned in sub-section (1). 


We are therefore of opinion that so long as the contractual tenancy continues, a 
landlord camtot sue for the recovery of possession even if section 1 2 of the Act docs 
not bar the institution of such a suit, and that in order to take advantage of this 
provision of the Act he must first determine the tenancy in accordance with the 
provisions of the Transfer of Properly Act. 


It is now necessary to determine whether a notice served on the appellant tO' 
quit the tenancy on i6th October, 1954, the last date of the month according to the 
Hindu Calendar, as i6th October, happened to be Kartik Vad 30 of S. Y. 2011, the 
tenancy having commenced from Kartik Sud I of S. Y. 1 963. It is not disputed that 
originally the tenancy was according to the Hindu Calendar. The contention for 
the appellant is that this month to month tenancy, according to the Hindu Calendar, 
tvas converted to a similar tenancy according to the British Calendar in view of the 
provisions of section 27 of the And and rule 4 of the Rules framed under the Act. 

Section 27 of the Act reads ; 

“ (1) Notwithstanding anything contained in any law for the time being in force or any contract, 
custom or local usage to the contrary, rent payable by the month or year or portion of a year shall be 
recovered according to the British Calendar. 

(2) The State Government may prescribe the manner in which rent recoverable according to 
any other Calendar before the coming into operation of this Act shall be calculated and charged in 
terms of the British Calendar.” ^ 

Rule 4 of tlie Bombay Rents, Hotel and Lodging House Rates Control Rules, 1048^ 
heremafter called the Rules, reads : 


Calculation of rent according to British Calendar. — If, before the Act comes into force, the rent in 
respect of any premises was chargeable according to a Calendar other than the British Calendar, the 
landlord shall recover from tlie tenant rent for the broken period of the month, year or portion of the 
preceing the date on which the Act comes into force, proportionate amount ac- 
able Aftpr ^ portion of the year at which the rent was then charge- 

charge^e nrr landlord shall recover rent according to the British Calendar. The rent 

British Calendar shall not e.xceed the rent which wascharge- 
ble per month accordmg to the other Cakndar followed tmmeiately before such date.” 

nothing in the aforesaid rule or the section about the conversion of the month 
month-according to the Hindu Calendar to the month accord- 
ing to the BriUsh Calendar. They only provide for the recoyerability of the rent 
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according to tire British Calendar. Since the enforcement of the Act on i3tli 
February, 1948, the monthly rent would be for the month according to the British 
Calendar. The monthly rent could be recovered after the expiry of a month from 
that date or the rent for the period from the 13th February to the end of the month 
could be recovered at the monthly rate and thereafter after the expiry of each calendar 
month. There is nothing in the section or the rule in regard to the date from \vhich 
the montli for recovery of rent should commence. This provision \vas made, pro- 
bably, as a corollar)'^ to the statute providing for standard rents. Standard rents 
necessitate standard months. There are a number of calendars in use in this country. 
The Hindus tliemselves use several calendars. The Muslims use a different one. 
Some calendars are used for particular purposes. It appears to be for the sake of 
uniformity and standardisation that a common calendar rvas to govern the period of 
the month of the tenacy and the date for the recover}’ of the rent. Rule 4 provided 
a procedure for adjustment of the recovery of the rent according to a calendar other 
than the British Calendar, and furtlier provided that the rent chargeable per month, 
according to the British Calendar, rvould not exceed the rent which -was chargeable 
per month according to the other calendar followed immediately before that date. 
In tlie absence of any specific provision in the Act with respect to any alteration to be 
made m the period of the month of the tenancy, it cannot be held merely on the 
basis of an alteration in the period for the recovery of rent that the monthly period of 
tenancy had also been changed. The tenancy can be from month to month and the 
recoverability of the rent may not be from month to month and may, under the 
contract, be based on any period say, a quarter or half year or a year. There is 
nothing in law to make the month for the period of recovering rent synchronize 
with the period of the month of the tenancy. The tenancy must start on a particular 
date, and, consequently, its month would be tire month from that date, according to 
the calendar followed. The months of tenancy according to that calendar are settled 
by contract from the commencement of the tenancy. The tenancy under a lease 
for a certain period starts from a certain date, be it according to the British Calendar 
or any other Calendar. The period of lease, and consequently the tenancy, comes 
to an end at the expiry of that period according to the calendar followed by the parties 
in fixing the commencement of the tenancy. A lease, even according to the British 
Calendar, can start from any intermediate date of the calendar month. There is 
nothing in section 27 to indicate that the month of the tenancy to such a lease will 
start from the first of a regualar month. Section 27^ simply states that the rent ^vould 
be recovered according to the British Calendar ^vithout fixing the first date of the 
month as the date from which the month, for the purposes of the recovery of the rent, 
would be counted. It follows that the month of the tenancy -which commences on 
the 1 4th of a month. , -would be from the rqth to the 1 3 th of the next month, according 
to the British Calendar. The rent would be recoverable with respect to this period 
of a month. No interference with any such term of the contract has been made by 
any pro-visions of the Act and tlrerefore we hold that the provisions of section 27 of the 
Act and rule 4 of the Rules, do not in any way convert the month of the tenancy 
according to the Indian Calendar to the month of the British Calendar. 


The High Court said in the judgment that Mr. Parghi, who was appearing for 
the appellant, was unable to cite any decision in support of the contention raised by 
him. Our attention, however, has been drawm to two cases decided by the Bombay 
■Hieh Court. They are Civil Revision Applications Nos. 247 of 1956 and 1583 of 
1060 decided by Dixit and Tendolkar, JJ. and Pativardhan, J., on 22nd February, 
iqri7 and i6th August, 1961, respectively. The latter decision had to foUow the 
earlier one. In the earlier case, the notice to quit required tire tenant to give posses- 
sion on ist Mav The tenancy had commenced according to the Hindu Calen- 

dar. The notice was given according to the British Calendar. The High Court held 
the notice to be valid, aggreeing with the contention that the effect of the prov^ions 
of section 27 of the Act was to make the tenancy which was origmall^ccor^g to the 
Hindu Calendar, a tenancy according to the British Calendar. The ratio of the 
decision, in the words of the learned Judges, is . 
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“ Now rent is payable for occupation by the defendant and thcrcforc^thc tenancy must be 
to be one according to tbe British calendar from the first of the month to tlae end of the month . .Here 
is alocal vhii by sccdon 27 makes fire tenancy as one according to the Bniish Calendar. ^ 

We are of opinion tlnat this view is wrong. We, therefore, hold that the notice to 
quit issued to the appellant was therefore a valid notice as held by the Court be o\ 
and determined the tenancy of the appellant. 


The second contention that, the appellant’s having paid the an cars of ren 
\vithin 2 months of the institution of the suit, there would be no forfeiture oi the ten- 
ancy has no force in view of the provisions of section I2 of the Act. Sub-section (q) 
permits the landlord to institute a suit for the eviction of a tenant on the ground^ ot 
non-payment of rent after the expiration of one month from the service of the imtice 
■demanding the arrears of rent, and clause {a) of sub-section (3) empowers the Court 
to pass a decree in case the rent had been payable by a month, there was no dispute 
about the amount of standard rent, the arrears of rent had been for a period of six 
months and the tenant had neglected to make the payment uithin a month of the 
service of the notice of demand. The tenant’s paying the arrears of rent after the 
institution of the suit therefore does not affect his liability to eviction and the Court’s 
power to pass a decree for eviction. It is true that the expression used in clause {a) 
of sub-section (3) is ‘ the Court may pass a decree for eviction in any such suit for 
recovery of possession ’, but this does not mean as contended for the appellant, that 
the Court has discretion to pass or not to pass a decree for eviction in case the other 
conditions mentioned in that clause are satisfied. The landlord became entitled to 
recover possession when the tenant failed to pay rent and this right in him is not taken 
away by any other provision in the Act- The Court is tlicrefore bound in law to 
pass the decree when the requirements of sub-section (2) of section 12 are satisfied. 
This is also clear from a comparison of the language used in clause (a) ivith the lan- 
guage used in clause (b) of sub-section (3) which deals with a suit for eviction which 
does not come within clause (a) and provides that no decree for eviction shall be 
passed in such a suit if on the first day of hearing of the suit or on or before such other 
date as the Court may fix, the tenant pays or tenders in Court the standard rent then 
due and thereafter continues to pay or tender in Court regularly such rent till the suit 
is finally decided and also pays costs of the suit as directed by the Court. It is clear 
that where the Legislature intended to give some benefit to the tenant on account of the 
payment of the arrears during tlte pendency of the suit, it made a specific provision. 
In the circumstances, we are of opinion that the Court has no discretion and has to 
pass a decree for eviction if the otlier conditions of sub-section (2) of section 12 of the 
Act are satisfied. ^ 


The result therefore is that this appeal fails, and is accordingly dismissed with 
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m/s, l. h. sugar vFactories V . .woRpiEN {Mudholkor, J.). 

factory fcame to an end, unless it is sho\vn that intheindustryft has acquired some other .meaning the 
■expression “ crushing season ” must be giyen its ordinary meaning. . ° 

Appeal by Special Leave from, the Award, dated the ast May, 1961, of the 
Industrial Tribunal -(III), U.P, at Allahabad in Reference No. 69, of 1959. 

G. S. Pathak, Senior Advocate, (J. B.Dadachanji, 0 . C. Mathur and Ravinder Narain, 
Advocates of M/s. J. B. Dadachanji & Co., with him), for Appellants. ’ 

B. P. Maheshwari, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Mudholkar, J. — ^The only point for consideration in this appeal by Special Leave 
from an award of the. Industrial Tribtmal at Allahabad is whether the “ crushing 
season ” of 1958-59 must be deemed to have ended on 12th March, 1959 when the 
actual crushing of sugarcane Stopped or on i6th March, 1959 when all ancillary 
operations in the factory came to an end and the entire machinery was at a stahd-still. 
According to the appellants the “ crushing season ” came to ari end on the latter date 
while according to the respondents who are the employees of the factory it came to 
an end on the former date. 

The importance of determining the date on which the season terminated arises 
out of the admitted position that only those seasonal workers who are borne on the 
muster roll of the factory on the day next to the date on which the crushing season' 
ended would be entitled to three days’ closure hoHdays. It is the case of the respon- 
dents that the appellants employ about 1,600 seasonal workers and about 650 
permanent workers. It is common ground that the crushing process terminated on 
I2th March, 1959 and on, that day about 1,000 of the 1,600 seasonal workers left for 
^eir homes by the . evening after receiving all their dues. The remaining seasonal 
workers continued to work in the factory till i6th March, 1959 and, therefore, under 
a term of an award of the Industrial Tribunal in Reference No. 33 of 1953 and dated 
15th April, 1953 they are ehtitled to three days’ closure holidays. The case ofthe 
appellants, however, is that the crushing season must be regarded as having ended on 
1 6th March, 1959 which was the last day on which the factory was worked and, that 
only those seasonal workere who were borne on the muster roll of the factory on r7th 
March, 1959 would be entitled to three days’ closure holidays. The 600 seasonal 
workers Who worked till the evening of i6th March', 1959 would, therefore, according 
to them not be entitled to closure holidays. During arguments Mr. Pathak also 
suggested that thefact that between, I2th March and i6th'March, 1959, 600 seasonal 
workers continued to work in the factory has not been established in this case. 

Taking up the last point, it is sufficient to point out that the evidence of W.W. i, 
B. S. Ghauhan, who is a member of the executive of the U.P. Trade Union Congress,- 
Kanpur, shows that the seasonal workers other than those who left on the evening of 
1 2th March, 1959 were borne on the muster roll of the appellants on 13th March, 

1 959. His evidence on the point has not been challenged in the cross-examination. 
Nor have the appellants examined any witness for the purpose of showing how 
many seasonal workers were borne on the rhuster roll on 13th March, 1959. The 
only witness examined by them’, Shri K. K. Sinha, who is working as Manufacturing 
Chemist, has no knowledge about the matter because, as admitted by him in his 
cross-examination, he was not working in the mills in the 1958-59 crushing season. 
Since the total number of seasonal workers was 1,600 and nearly a thousand had left 
on 1 2 th March, ,1959, the number of those who continued to work till i6th March, 
1959, must be six hundred. We must, therefore, proceed on the basis that the names 
of about 600 seasonal workers continued to be borne on the muster roll of the appel- 
lants on 13th March, i959- 

What has to.be considered then is what was the date on which the crushing 
season of 1958-59 ended. It seems to us clear that the crushing season must be 
deemed to have ended on the date on which the crushing operations in the factory 
came to an end and not on the date on which the manufacturing processes in the 
factory came to an end. We must give to the expression “cnishing season” its 
ordinary meaning unless it -is shown that in the industry it has acquired some other 
meaning.- ■ There was nO evidence before the Tribunal to the effect that .“-crushing 
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Appeal dismissed. 


: THE SUPREME COURT OF. INDIA. 

(Civil Appellate Jurisdiction.) , 

Present :-B. P. Sinha, Chief Justice, -V. B. GajendraGuVEKAR, K. Subba Rag, 
K. N. Wanchoo and J. C. Shah, JJ. 

Dahya Lala and others 


Appellants 


■V. 


Respondents. 
Intervener. 


Rasul Mahomed Abdul Rahim and others 

The’ State'of Maharashtra 
^ nnmhn^ Tenant and AgriaiUural -Lands Act (1948), sections 4 and ip— Tenant from mortgagee m 
,,iStion of mortgage-Right of tenant to restoration of possessim under Bombay 
^Teil^asid ApLuural Lanth Act (m8)—Mamlatdar refusing to restore possesston—Junsdictwn under Article 
227 of the Constitution to interfere. .r. 

All nersons other than those mentioned in clauses (a), (i) and (r) of section 4 of the Bombay Tenan^ 
nnd A^riSiltural Lands Act, 1948, who latvfuUy culuvate land belonging to othCT persons whether or. 

*fir authority is derived directly from the owner of-the land must be deemed tenants of the lands, 
^e Leeislaturc by restricting the exclusion to mortgagees in possession from the class of d^eemed tc- 
riants iiftended tliat the tenant lawfully inducted by Uic mortgagee shall on redempUon of the mort- 
be deemed to be tenant of the mortgagor. The tenant inducted by the mortgagee is entitled to. 
the protection of the Bombay Tenancy and Agricultural Lands Act, 1948 as a deemed tenant. 
Where the tenant has been evicted in execution of the award of the Debt Adjustment Court and 
tvithoutan order of the Mamlatdar, and the Revenue. Authorities in refusing to give him. assistance 
illegally refused to exerdse jurisdiction vested in them by law, the High Court was competent to- 
exercise the powers vested init by Article 227 of the Constitution of India. 

Appeal by Special Leave from the Judgment and Order, dated the 19th day of 
July, 1957) of the Bombay High Court in Special Civil Application No. 809 of 1957* 


lants. 


- If , ^ ~ 

W. S. Barlingay, Senior Advocate, {Ganpat Rai, Advocate, with him), for Appel' 


G. B. Pai and J. B. Dadachanji, Advocates, S. ff. Andley, Rameshwar Nath and 
P. L. Vohra, Advocates of Mjs. Rajinder Jfarain '& Co., for Respondents 1-5. 

R. Ganapathy Iyer, and R. H. Dhebar, Advocates, for Respondent No. 6 and 
Intervener. 


The Judgment of the Court was delivered by 

Shah, J. — Survey No. 126 admeasuring 1 1 acres and 20 gunthas of Moujc Telod 
District Broach belonged to the ancestors of the appellants. By deed dated 2AAi 
July, 1891, the owners mortgaged the land to one Umiyashanker with possession. 
Shortly after, the mortgage, the mortgagee inducted one Mohammed Abdul Rahim 
as a tenant on the land. 

The appellants as owners of the equity of redemption applied to the . Court 
constituted under the Bombay Agricultural Debtors’ Relief Act, XXVIII of 1947' fo*^ 
adjustment of the debt due under the deed, dated 24th July, T891 and for redemption 
of the.land mortgaged. . On 19th February, 1954, an award was made in this appH" 
cation by compromise between the parties declaring that Rs. 3,000 were due to the 

*G.A. No. 516 of 1960. ■ ’ 3 rd May, 1962. 
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mortgagee under the deed, dated 24th July, 1891, that “the land in dispute ^vas in> 
the possession of Mohammed Abdul Rahim as tenant of the mortgagee, and that, 
the mortgagor had the right to take possession of the land from the said tenant.” In 
execution of the award, Mohammed Abdul Rahim — ^who will hereinafter be referred 
to as the respondent— -ivas evicted. On 7th June, 1954, the respondent applied to- 
the Mahalkari of Hansot for an order under section 29 of the Bombay Tenancy and 
A^cultural Lands Act, 1948 restoring possession of the land. The Mahalkarf 
rejected the application and that order was confirmed in appeal by the District 
Deputy Collector, and by the Bombay Revenue Tribunal in revision from the order 
of the Deputy Collector. The High Court of Judicatmre at Bombay was then moved 
by the respondent under Article 227 of the Constitution. The High Court following 
its earlier judgment in Jaswantrai Trictmlal Vyas v. Bai Jiwi and others'^, set aside the 
order passed by the Tribunal and ordered that possession of the land be restored to- 
the respondent and declared that the respondent was entitled to continue in occupa- 
tion as tenant on the same terms on which he was a tenant of the mortgagee. The 
mortgagors have appealed to this Court against that order of the High Court -with 
Special Leave. 

The Bombay Tenancy Act of 1939 was enacted to protect tenants of agriculturar 
lands in the Province of Bombay and for -certain other purposes. That Act was 
repealed by section 89 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
which came into operation on 28th December, 1948. By the repealing clause, certain 
provisions of the Act of 1939 with modifications were continued. By the Act ofi 
1948, under section 2 (18) , as it stood at the material time, a tenant was defined as 

“an agriculturist who holds land on lease and includes a person who is deemed to be tenant under 
the provisions of this Act .” 

Section 14 of the Act provides that notwithstanding any agreement, usage, decree 
or order of a Court of law, the tenancy of any land held by a tenant shall not be 
determined unless the conditions specified in that section are fulfilled. It is unneces- 
sary to set out the conditions because it is common ground that the tenancy of the 
respondent was not sought to be determined on any of the grounds in section 14 r 
it was in execution of the award made by the Debt Relief Court that the respondent 
was dispossessed. Section 29, by sub-section (2) provides that 

“ no landlord shall obtain possession of any land or dwelling house held fay a tenant except under 
an order of the Mamlatdar. For obtaining such order he shall make an application in the prescribed- 
form ” 

Section 4 of the Act in so far as it is material provides : 

“ A person lawfully cultivating any land belonging to another person shall be deemed to be a tenant 
if such land is not cultivated personally by the owner and if such person is not— (e) member of the 
owner’s family, or (i) a servant on wages payable in cash or kind but not in crop share or a hired 
labourer cultivating the land under the personal supervision of the owner or any member of the 

owner’s family, or (c) a mortgagee in possession . 

Section 4 seeks to confer the status of a tenant upon a person lawfully cultivating land 
belonging to another. By that provision, certain persons who are not tenants under- 
the ordinary law are deemed to be tenants for purposes of the Act. A person who is. 
deemed a tenant by section 4 is manifestly in a class apart from the tenant who holds 
lands on lease from the owner. Such a person would be invested with the status of a 
tenant if three conditions are fulfilled— (a) that he is cultivating land lawfuUy, (i) 
that the land belongs to another person, and (c) that he is not within the excepted 

categories. 

• The respondent was on 28th December, 1948 undoubtedly cultivating land 
which belonged to another person ; he was lawfully cultivating the land because he 
derived his right to cultivate it from the mortgagee of the land, and he did not fall 
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Awthin the excepted categories. Primafacic^ hc was a “ deemed tenant ” witliin the 
meaning of section 4 of the' Act. - 

But Dr, Barlingay, on behalf of the appellants, contended that a person can be 
said to be lawfully cultivating land within the meaning of section 4 only if he has 
derived his right to cultivate directly from the owner of the land, and not from .sonic 
other person who has a limited interest, such as a mortgagee from the owner, Coun- 
•selalso.contendcd that the expression “mortgagee in possession” in clause (c) of 
section 4 includes a person claiming a derivative right such as a tenant of the mort- 
gagee in possession.' We are unable to agree with these, contentions. The Bombay 
Tenancy Act of 1939 conferred protection upoh'tenants against eviction, converted all 
subsisting contractual .tenancies for less, than ten .years into tenancies for ten years, 
restricted the rights of landlords to obtain possession, of land even on surrender, 
granted the status of protected tenants to all .persons who had personally cultivated 
and for six years prior to the date specified, provided for fixation ofmaximuin rates of 
rent, abolidon of cesses and suspension and remission of rents in certain contingencies 
and barred eviction of tenants from dwelling houses. The Act was found inadequate 
and was substituted by the Bombay Tenancy and Agricultural Lands Act of 1948. 
The latter Act preserves the essential features of the Act of 1939 and provides for 
additional rights and protection to tenants such as fixation of reasonable rent com- 
mutation of crop share into cash, right to produce of naturally growing trees on land 
relief against termination of tenancy for non-payment of rent, special rights and pri- 
•vileges of protected tenants, vesting of estate in Government for management 
restriction on transfer of agricultural land and the constitution of Special Tribunals 
for deciding disputes relating to value of land. The two Acts were manifestly steps 
■an the process of agranan reform launched with the object of improving the econonfic 
^condition ^ the peasants and ensuring full and efficient use of land for agricultural 
purpose. The provisions of the Bombay Tenancy and Agricultural Lands Art. 
1948 must be viewed in the fight of the social reform envisafed thereby. ^ ^ 

provSLt?toll?ttLn\s''wl^ encompass within its beneficent 

provisions not only tenants who held land for purpose of cultivation under contracts 

froin the owers but persons who, are deemed to be tenants also tS S £ 
■controversy is whether a person claiming tbr etatne r.r 0 .r J point m 

been cultivating land with the consent or under the authoritJ^Stf 

for the appellants submits that tenancy postulates a relatii^ the owner. Counsel 

ween the ower of land, and the person hi occupation nfth^T^ ° j contract bet- 

no tenancy without the consent or authority of the^nwmrr'f^l^^ 

But the Act has by section 2 (18) devised I^sneS drfi of that land, 

therein persons who are not contractual tenant ^ition of tenant and included 
assume in construing section 4 that the person who cla therefore be difficult to 

must be cultivating land with the coS “SS"' “f =1 tenant 

condition imposed by the statnte it only She "^5 fte.otyner. The relevant- 

•deemed tenant must be cultivating land “ lawfn11v’^ T^-‘^^^°^”^ 

must cultivate land with the consent of or under condition tliat he 

Pivmer. To imp ort such a condition is 

utility. A person who derives his right to Siltivatl destroy its practical, 

normally be a contractual tenant and he will obwo die owmers would; 

Persons Lch as ficencees from the o^ may ^ tenant 

the class of persons lawfully cultivating land bclnn regarded as falling .within 
assumed therefrom that they 

The Act affords protection to all persons who ErvM covered by the section., 

tenants and subject to the exceptmns specified all'^ ^^ricultoral lands as contractual, 
belonging to others, and it wouSKndS cultivating lands 

to limit the benefit of its provisions to Sons^Sn!l 

mvner, either'under a contract of tenancy or ^^^hority from the 

other than those mentioned in clauses (a),%) our wew, all persons.- 

jate land belonging to other persons wLtii^^^ofno ll'S” ^ ' 

from the mvner of the land must be .deemed. tenants oTthflandsT '' 
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^ ■ Under the Transfer of Property Act, the right of atenant who has.been inducted 
by a mortgagee in possession ordin^ily comes to an end with the extinction of the 
mortgage by redemption, but that rule, in our judgment , has no application in the 
interpretation of a statute which has been enacted with the object of granting protec- 
tion to persons lawfully cultivating 'a^cultural lands. Nor has the contention that 
the expression “ mortgagee in possession ” includes a tenant from such a mortgagee 
any force:. ' A mort^gee in possession is excluded from the class of deemed tenants 
on grounds of public policy : to confer that status upon a mortgagee in possession 
would be to invest him with rights inconsistent with his fiduciary character. A 
transferee of the totality of the rights of a mortgagee in possession may also be deemed 
to be a mortgagee in possession. But a tenant of the mortgagee in possession is induc- 
ted on the land in the ordinary course of management under authority derived from 
.Ae mortgagor and so long as the mortgage subsists, even under the ordinary law he 
K not liable to be evicted by the mortgagor. It appears that the Legislature bjr, 
restricting the exclusion to mortgagees in possession from the class of deemed tenants 
intended that the tenant lawfully .inducted by the mortgagee shall on redemption of 
the mortgage be deemed to be tenant of the mortgagor. In om- view, therefore, the 
High Court was right in holding that the respondent was entitled to claim the protec- 
tion of the Bombay Tenancy and Agricultural Lands Act, 1 948 as a deemed tenant. 

One more argument about the jurisdiction of the High Court under Article 227 
of the Constitution to set aside the order of the Bombay Revenue Tribunal may be’ 
considered. The High Court in setting aside the order , of the Revenue Tribunal 
exercised jurisdiction under Article 227 of the Constitution, and. it was urged by 
Counsel for the appellants that this was not a fit case for exercise of that jurisdiction. 
But the Legislature has expressly prohibited, by section 29 (2) of the Act , landlords-' 
from obtaining possession of any lands otherwise than under an order of the Mamlat- 
dar. The possession of the disputed land was obtained by the appellants in execution, 
of the award of the Debt Adjustment Uourt, and without an order of the Mamlatdar^ 
The respondent was therefore unlawfully dispossessed of the land, and the Revenue 
Authorities in refusing to give him assistance illegally refused to exercise jurisdiction 
vested in them by law. The question being one of jurisdiction, the High Court was, 
in OUT view, competent to exercise the powers vested in it by Article 227. 

The appeal therefore faik and is dismissed with costs, 

K.S, Appeal dismissed^ 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — J, L. ELapur and Raghubar Dayal, JJ3 

Vithtil Krishnaji Nivendkar . . Appellant 

V. 

Parduman Ram Singh and another . . Respondent. 

Bombay Rents, Hotel and Lodging House Rates Control Act {LVII of 19^7), section 18 (I) — Fins,, pre- 
mium or other like sum or deposit or any consideration other than the standard rent ” — Meaning of. 

If the donation has been received in respect of the granting of the lease and not as a free donation 
for the advancement of the purposes of the Sangh it will come within the expressions “premium”' 
or “consideration ” in section 18 of the Bombay Rents, Hotel and Lodging House Rates Control Act,. 
1947, There is evidence on record (in the instant case) to support the finding that the so-called dona- 
tion was not a free gift but was received for the purpose of letting the premises to the firet respondent. 
There is also nothing on record to show that the State Government has issued any directions exempting 
charitable trusts from the operation of the Act and further the amount charged for the premises cannot 
be said, to, be nominal and has not been shown to be concessional rent. 

Appeal by Special Leave from the Judgment and Order, dated the 9th Septem- 
ber, 1959, of the Bombay High Court in Criminal Appeal No. 916 of 1959. 


*Grl. Appeal.'No. Sa'of ig6o. ■ 


27th March 1962- 
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R Gopalakrishnan, .Advoc?itc, for Appellant. , . . ■ ' . - 

^ ^ H. R. Khanna and i?. H. Dhehar, Advocates, for Respondent No. 2. 

The Judgment of tlie Court was delivered by 

: . Raphuhar Daya;,. 7 .— This appeal, by Special Leave, raises the question whether 
A sum of money paid ostensibly as a donation by a person to the person actmg on 
behalf of the landlord, ^vhich was a charitable trust, in respect of the grant of a lease 
Kjf the premises, came within die expression * fine, premium or o*er like sum or 
•deposit^or any consideration other than the standard rent m sub-^ction(i) of section 
i8^of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 
.(Bombay Act LVII of I 947 )> hereinafter called the Act, 

' The question arises in these circumstances. The appellant was the President, 
Trustee and Secretary of the Tillori Kunbi Samajonnati Sangh (hereinafter called 
the Sangh), Bombay , in 1958. The Sangh was a public trust registered under the 
Bombav Public Trusts Act, 1950. The first respondent approached km for taking 
•on rent one of the residential blocks ofWaghe Hall at St. Zavier Road, Parel, Bombay, 
which was owned by the aforesaid'Sangh. The appellant agreed to grant the le^e 
•of the premises at a monthly rental of Rs. 85 in favour of the first respondent on 
paynient of Rs. 3,251 as donation'to the building fund of the said Sangh. The first 
respondent paid this amount in four instalments, three of which were paid prior to 
ist May, 1958, and the fourth, of Rs. 1,000, on ist May, 1958, before his actually 
•occupying . the premises. The appellant admits the receipt of this amount of 
Rs- 3,251, for donation to the building fund. He contends that he was not a ‘landlord’ 
as defined in the Act. The Presidency Magistrate, Seventh Court, Dadar, held that 
the amount was received as a premium, as a condition precedent for letting the 
premises to the first respondent and that therefore the appellant committed the 
offence under section 18 (i) of the Act. 


On appeal, the High Court of Judicature at Bombay held that the aforesmd 
payment, even if it did not come within the expression ‘ premium or other like 
suin’ for granting the tenancy of the premises, it was received by the appellant as 
■* consideration other than the standard rent’ in respect of the grant of a lease of the 
premises and therefore the conviction was correct. It accordingly dismissed the' 
appeal. It is against this order that the appellant has filed this appeal. 

Learned counsel for the appellant has urged that various enactments allowed 
companies to receive donations and that the Memorandum of Association and the 
Rules of the Sangh also permitted receipt of gifts of money, that the first respondent 
made the donation volimtarily and tliat therefore the donation cannot amount to 
a premium or consideration ’ contemplated by sUb-section (i) of section 18 of 
me Act. The fact that the Sangh can legally receive donations from persons whether 
belonging to the Tillori Kunbi community or not has no bearing on the question 
before us. If the donation has been received in respect of the granting of the Ipase , 
and not as a free donation for the advancement of the purposes of the Sangh, “it 
come within the expressions ‘ premium ’ or ‘ consideration ’ in sectiori' 18. 

* donation was not a free mft ' 

to the Sangh but was paid by the first respondent and received by the appellant for 
toe letung of the premis^ to the first respondent. There is evidence on the record 
to support tins finding of fact. We see no reason to consider toe finding vitiated by 
any error 01 law. * 


1 ^ attention has been drawn by the learned Counsel for toe appellant to the 

letter, dated 2nd July, 1958, sent by the first respondent to the Secretary of the 
•aangh. ihe first respondent said, in paragraph i ; . ... 

R« one of your ground floor blocks by paying a donation of 

•RS- 3,251 only and in return I was promised a dean new block.” 


This statement in no W'ay supports the coiitention for the appellant that the amount ' 
was paid as a free gift for furthering the objects of toe Sangh. On the other hand, 
it clearly states that the first respondent becamea tenant by paying a -donation of 
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Rs. 3,251. The. mere use of the. word ‘ donation ’ does not take away the effect of 
the other expressions used which clearly, support the finding of the High Court tliat 
the payment was made for the purpose of getting the tenancy of the premises. 

It was further urged that charitable trusts are exempt from the operation of the 
Act and reference was made to tire provisions of section 4 of the Act. Clause (ii) 
of sub-section (2) of this section provides tliat the State Government may direct that 
all or any of the provisions of the Act shall not, subject to such conditions and terms as 
it may specify, apply generally to premises held by a public trust for a religious or 
charitable purpose and let at a nominal or concessional rent. There is nothing on 
record to, show that the State Government had issued any such directions.' Further, 
the amount charged for the premises let to the first respondent cannot be said to be 
nominal and has not been shown to be concessional rent. This contention therefore 
has no force. 

The contention that the appellant does not come within the expression ‘ land- 
lord ’ defined in sub-section (3) of section 5 has no force. The expression ‘ landlord 
includes a person who is receiving, or is entitled to receive, rent in respect of any 
premises on account, or on behalf, or for the benefit of any other person, or as a 
trustee for any other person. The appellant was a trustee of the Sangh. He was 
receiving rent on account and on behalf of the Sangh and clearly therefore he comes 
within foe expression ‘ landlord ’ as defined in foe Act. 

It is further, contended that foe amount paid does not come within foe expressions 
‘ premium ’ or ‘ consideration ’ in sub-section (i) of section 18 of foe Act. We do 
not agree. ‘ Premium ’ means any amount paid for the purpose of getting a lease. 
It was certainly paid as a ‘ consideration ’ for obtaining the lease in this case. We 
agree with foe High Court that there is no reason to restrict foe expression ‘ considera- 
tion ’ to non-pecuniary consideration alone, as was held in Karamsey Kanji v. Velji 
Virji'^. No good reason exists for restricting foe meaning of this word to non-pecuni- 
ary consideration alone, even though any pecuniary consideration paid in respect of 
foe grant of foe lease wU usually come -mfoin tire expression ‘ premium ’. The 
fact that the sentence of fine, according to the provisions of sub-section (i) of sec- 
tion 18, is not to be less than foe ‘ value of the consideration received ’ is not suffi- 
cient to limit foe expression ' consideration ’ to non-pecuniary consideration alone. 

The previous rent-control Acts, viz., the Bombay Rent Restriction Act, 1939 
(XVI of 1939) and foe Bombay Rents, Hotel Rates and Lodging House 
Rates (Control) Act, 1944 (VII of 1944) which were repealed by the Act pro- 
vided in sections 10 and 8 respectively, against foe landlord’s requiring foe payment 
of any fine, premium or any other like sum in addition to the rent in consideration of 
the grant, renewal or continuance of a tenancy of any premises. The addition of foe 
words ‘ deposit or any consideration’ in sub-section (i) of section 18, must have 
been to cover all payments besides foe standard rent in consideration of getting the 
tenancy. In foe circumstances, it need not be a matter of surprise that certain extra 
payments may come within more than one of foe expressions ‘ fine ’, ‘ premium ’ , 

* other like sum ’ , ‘ deposit ’ or ‘ consideration ’ . 

In this connection, reference may be made to Explanation I to sub-section (4) 
to section 18 which reads : 

“ For the purpose of sub-section (i) — 

(a) except as provided in sub-section (3) receipt of rent in advance for more than three 
months in respect of premises let for the purpose of residence, or 

(i) where .any furniture or other article is sold by the landlord to the tenant either before or 
after the creation of tenancy of any premises, the excess of the price received over the reasonable 
price of the furniture or article, 

shall be deemed to be a fine or premium or consideration.” 

The receipt of rent referred to in clause (a) and foe excess of the price received 
over foe reasonable price of foe furniture or other article referred to in clause (b) is 
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always to be in cash and yet thci Explariatidn provides that the receipt of rent and th6 
excess of the price coining within the provisions of clauses (a) and (b) respectively, 
shall be deemed to be a ‘ line or premium or consideration h ; 

Lastly, it was urged that, the appellant just acted on behalf of the trust and not 
for any personal reasons. Such a consideration does hot affect the question of the 
appellant’s conduct coming wthih the provisions of sub-section (i ) of section 1 8 and 
can affect only the sentence, which, in the present case, had been the ihihimirm 
possible under the law. The appellant was sentenced to imprisonment till the rising- 
of the Court and a fine’ of Rs. 3,251. Sub-section (i) of section 18 provides that a 
person, on conviction for the offence under that sectibri shall be -punished with, 
imprisonment for a term which may extend to six montlis and shall also be punished 
with fine which shall not beless than the amount of fine, premium or sum or deposit 
or the value of tlie consideration received by him. 

j We are therefore of opinion, that the.ajipellant has been rightly convicted under 

section 18 (i) of the Act and, accordingly dismiss the appeal. 


K:LiB. ■ — — Appeal dismissed^ 

, „ . THE SUPREME COURT OF INDIA. 

Present:— S.K. Das, A.K. Sarkar, K.N. Wanchoo and K.C. Das Gupta, JJ- 
Raja Rameshwara Rao . . , Appellant* 

■ ■ vi. • • 

Gominissioner of Income-tax, Hyderabad . . Respondent. 

■ _ Income-tax Act {XI of 1922 ), rectum 4 (a) (vij) Income or capital— Jagir Abolition— Receipt of "interim 
mamtenance allowances by fagirdar till settlement of "final commutation "—metlier income or capital. ■ 

maintenance allowances paid under the Hyderabad (Abolition of Tagir) Rcgula- 
constatuted _ income-compensation” and were taxable. The Regulation advbedly 
payments nmmtenance allowanc« a nomenclature peculiarly suited to payments of 
the nature of mcome. Paynients were made for the interim period betiveen the time whM the in- 

co^mnens'lt^n? through the Jagir Administrator and 1 st 

b? fte Re^^ii^ns ^ Jagir first became pa>-ablc. The allowances were treated 

Dy the Regmauons themselves as something other than compensation for loss of Taeir Tliev were 

?1 cou d b°e ^oS aT ^ right whkh ukder lection 

If a?^c^erdTSdV?rTeLra^^^^^^ 

Prad 4 h^Hish°Su?t®ii“w of the Andhra 

wanesn High Court in Writ Petition No. 17 of 1956 (Referred Casej.f 

IT dieddy, A. V. V. Nair and P. Ram Reddy, Advocates, for Appellant. 

for^’spoSf^"^’^'”^"’ Senior Advocate, {R.N. Sochihejr, Advocate, with him),' 

The Judgment of the Court 'was delivered by ‘ ' ' 

former Indian sSe of Hytoaba^d ^^Certam Wanaparthi Jagir. in the 

tenance allowances, were made to him described as interim main-' 

Regulation, 1358-F, hereafter called (Abolition of Jagirs) 

brought to tax under the 

ded that they were capital and not liable (o S ta^ed nAo ^PP^hant conten-' 
and eventually a case was stated to tbf. ^ook various proceedmgs- 

of the follovving questfon T ^ of Andhra Pradesh for decision^ 

Abolition of Jagirs)Te^atio^S. Fatli.Tre°^ompTnf Hyderabad 


' Civil Appeal No. 420 of i960. 


t A.I.R. 1960 Aridh. Pra.4a. 


4 th April, 1963. 
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. The question was answered against the appellant by the High. Court and hence 
this appeal. 

The point at issue is whether .these payments constituted capital or income. 
The answer to this question will have to be found in the Abolition Regulation under 
which the payments were made and another Regulation called the Hyderabad 
Jagirs (Commutation) Regulation, 1359-F (hereafter called the Commutation 
Regulation) which was intended to be supplementary to the earlier Regulation. The 
material provisions of these Regulations may, therefore, be referred to at once. 

We shall first take up the Abolition Regulation. Under section 6 of this 
Regulation, the Jagirs were included in the “Diwani” (Government) as from “appoin- 
ted day ” to be fixed under section 5 and thereupon the powers, rights and liabilities 
of the Jagirdars in relation to the Jagirs ceased to be exercisable by or against them. 
Section 3 provided for the appointment of an officer called the Jagir Administrator. 
Section 8 provided for payment to Government of a specified percentage of the gross 
revenue, which, for practical purposes may be taken to be the total realisation or 
income of the Jagir, for meeting the administration expenses. Section 13 required 
a separate account in respect of each Jagir to be kept by the Jagir Administrator, 
Section 10 provided for payment to the Jagirdar out of the income of the Jagir of h 
sum equivalent to half of what he was getting before the commencement of the Regula- 
tion, as remuneration for managing the Jagir and for distribution of a like suiri. 
amidng the Hissedars (sharers in the Jagir income with the Jagirdar) in a certain pro- 
portion. Section 11 provided that the net income of the Jagir calculated in the maimer 
prescribed, wouldbe distributed betweentheJagirdar and Hissedars in the proportion 
in which they were entitled to the income under the law in force before the commence- 
ment of the Regulation. Section 14 provided that the amounts payable to Jagirdars 
under the Regulation “ shall be deemed to be interiin maintenance allowances pay- 
able until such time as the terms for the cominutation of Jagirs are deteri^ed.”' 
These are the interim maintenance allowances with regard to which the question has 
arisen in this case. 

We turn now to the Commutation Regulation. Section 3 of this Regulation 
provided that the commutation sum for a Jagir would be a certain multiple of its 
basic annual revenue, the rhethod of calculation of which was laid down in section 4. 
Section 5 stated that the commutation sum for every Jagir would be determined by 
the Jagir Administrator. Section 6 said that the commutation sum for each Jagir 
would be distributable between the Jagirdar and Hissedars in like proportion as the 
income was distributable between them under section 11 of the Abolition Regula- 
tion subject to certain deductions to which it is unnecessary to refer. 

It is not in dispute that as a result of the Regulations the appellant’s rights in 
his Jagir were extinguished. The appellant contends that he was divested of the 
Jagir as from the “ appointed day ’’ fixed xmder section 5 which was, it is said, 
September 15, 1949. It appears that a somewhat different view was. taken in Shan~ 
muglta Rajeswara Sethtipatbi v. Income-tax Officer, Karaikudi^. We do not think it 
necessary in the present case to fix the precise point of time when the Jagir was taken 
away from the appellant and we will proceed on the basis that the appellant’s 
contention is the correct one. 

As we have earlier said, the real point for decision is whether, the payments 
were of income nature or of the nature of capital. If they were made as compensa- 
tion for the deprivation of the Jagir, they would undoubtedly be capital. It may be 
stated that it is common case of the parties that the commutation sum payable under 
the Commutation Regulation was paid as such compensation. 

The first thing that we wish to observe is that the two Regulations made a clear 
distinction between the interim maintenance allowances and the commutation sum. 
The allowances were paid under the Abolition Regulation which said nothing about 
the right to the payment of the commutation sum ; that right was created only by 
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the. Commutation Regulation. ..The allowances wetc measured as a fraction of the 
current income while the commutation was a_ multiple of annual revenue. The 
allowances, were recurring pajments for a certain time while the commutation sum 
was a fixed sum payable at once or by instalments. Then we find that under 
section 14 of the .‘Abolition Regulation , the interim maintenance allowances were 
■“payable until such time as the terras for the conunutation of Jagirs are determined’ . 
In other words, after the terms for commutation are determined, the interim main- 
tenance allotyances are to cease to be payable. It follo\ys that when compensation 
begins to be paid, the payments of the maintenance allowances have to stop. 

Lastly, we find this distinction emphasised in sub-scction (2) of section 7 of the 
Commutation Regulation. That provision is in these terms : 

“ The payment to a Jagirdar or Hissedar of his appropriate share in the commutation sum of 
the Jagir shall constitute the final commutation as from the 1st April, 1950, of his rights in the Jagir 
and if any payment by way of an interim maintenance allowance under the said Regulation is made 
in respect of a period the whole or part of which is subsequent to the said date, the amount of such 
payment or, as the case may be, the appropriate proportion of such amount shall be recovered from 
the recipient thereof by deduction from the first payment made to him on account of his share in 
rQie commutatidh sum for the Jagir.” 


The words “ said Regulatiou ” ia this sub-section refer to the Abolition Regulation. 


It seems to us that though somewhat cumherously worded, the intention behind 
the sub-section is not in any serious doubt. Its object was to provide that the date 
of determination of the terms of commutation mentioned in section 14 of the, 
Abolition Regulation would be April 1, J950 and no interim maintenance 
allowances would be paid in respect of any period after that date but thereafter- 
only commutation sum would be paid. Now this commutation sum is the sum 
determined as provided in sections 3 and 4 of the Commutation Regulation. The 
interim maintenance allowances are no part of the commutation sum so deter- 
mined. Furthermore, the sub-section expressly provides that if any interim 
maintenance allowance is paid in respect of a period subsequent to April 1, 1950, 
that payment is to be recovered out of the commutation sum payable under. this 
Regulation. _ Quite clearly, therefore, only what was paid in respect of the' period 
prior to April I, 1950, was to be interim maintenance allowance, and what was 
thereafter paid was towards, the commutation sum. , ' . 


• contended on behalf of the appellant that the words “ final commuta- 

rtion the sub-section showed that the interim maintenance allowances were also 
part of the commutation sum. It seems to us impossible to accept this contention 
make the two the same, which, as we have shown earlier, they could 
not be. Final commutation meant the only commutation that the Jagirdar was 
ZEl of his rights m the Jagir, that is to say, lie was to get no other commu-. 

as already stated, if any interim maintenance allowance was paid 

recovered from and not added 

to> tile commutation. 


We have earlier said that it is not in dispute that the commutation sum was 
liaid as compensation for the loss of the Jagir and was, therefore cauhaTwS was 

allowanrps Thpci^ II ' ^ ccOTpensation and the interim maintenance 

allowances. These allowances were obviously not intended to be conipensation. 

for T these allowances were not paid as compensation 

i w^v capital as such, what^vas their 

I ^ If we have regard to the provisions of the Regulations under 

that they were of themature of 
H doubt they were not mcome of any of the kinds that are commonly 
Radchffe said in a casfe to .which we shall later refer,. swi 
^generis. We proceed now to discuss why ,we think they were income. 
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■ ' . These allowancesi we notice, were treated by the Regulations' as something other 
than the compensation for, the loss of the Jagir. They were, therefore, not treated as 
capital as representing compensation for the Jagir. If they were not treated as capital 
for the reason that they were not compensation for the loss of the Jagir, we find no 
■^ound on- which we can say they were capital. It would' follow that they must be 
income and taxable as such. They were certainly not windfall for a right to them 
•was created by the Abolition Regulation, a right which under section 21 could be 
■enforced in a civil Court. Then we find that these allowances were payable with a 
regularity and were of a recurring nature, both of which are' recognised as charac- 
teristic of income ; see the Commissioner of Income-tax v. Shaw Wallace & Co.^ 
J^ext we observe that the Regulation advisedly called the payments “ maintenance 
allowances ”, a nomenclature peculiarly suited to payments of the nature of 
income. Lastly, it may be pointed out that the payments were made for the 
interim period between the time when the income of the Jagir began to be collected 
■by the Government through the Jagir Administrator and April 1, 1950, when the 
compensation for the loss of the Jagir first became payable. The payments were, 
therefore, by way of compensation for the loss of income in the interim period. 
In the words of Jenkins, L.J., as will appear later, they were income compensa- 
tion ” and therefore of income nature. . 


■ We think for all these reasons the interim maintenance ailowances were taxable 
income. , If a source had to be found for them, the Regulation had to held to be the 
source. 

A case very near to the one in hand and a case that throws a great deal of light 
on the problem that faces us is the Commissioner of Inland Revenue v. Butterley Co., 
Ltd.^. We think a detailed reference to it can be very profitably made. That case 
was concerned with the ' English ' Coal Industry Nationalisation. Act,- 1946, which 
nationalised the cpllieries and divested all owners of them and the businesses concer- 
ning them. Under This Act and the Coal Industry (No. 2)’ Act, 1949, the assessee com- 
pany became entitled to compensation for the assets transferred to the Government 
and to certain payments called “ revenue payments ” and “ interim income ” for. 
the period between what was called the primary vesting date and the date on which 
compensation for the assets taken away was fully satisfied. The .question was with 
regard to these payments. The assessee company had contended in the beginning 
that the payments were not of income nature at all. In the Court of Appeal however 
that contention was abandoned and it was conceded that the payments were of 
income nature; , The only dispute was whether, they -were income chargeable to profits 
tax as profits of a trade or business carried on by the assessee company. The deci-' 
sion was that payments were not income or profit ' of any ' trade or business. 


We^ will first read from a part of the judgment of Jenkins, L.J., in the Court 
■of Appeal. , He said (page 437) ; ' 

“ The Act of 1946 studiously avoids describing the interim income as interest on or income 
■of the Compensation.” . 

Then the learned Lord Justice pointed put that the payments were to be calculated 
by reference to the past earning pf the concern and bore no relation at all .to 
amount of the compensation and proceeded to observe (page 438) : 

” I find it difficult to hold that the interim income payable under these Acts, defined m^a 
surcd in the way it is, can properly - be described as income of the compensaUon , of the 

think, much to be said for the view that, albeit itself in the nature of mcorne, it is not , ■ 

compensation but rather income-compensation, if 1 may use that expr^sion, tha ^ of comnensa- 
qf periodical payments an independent right to which is coiffiOTed by the JL voting daW and ' 
tion for the loss of income sustained in respect of the period between the pnm ry 
the ascertainment and satisfaction of the compensation.” 

We tlfink these observations can be applied in 
with which the present case is concerned. Here also the f f ^ , j • 

relation to the commutation sum, that is, compensation for 
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it is clear that Jenkins, LJ., was treating the payment as a species of income and 
we also think that the payments in the present case cannot be treated otherwise. 

There are some observations in the speech of Lord Radcliffe when he dealt 
with this case on appeal to the House of Lords which we think may be usefully quoted 
here. He observed (pages 449-50), > , 

“ The Coal Industry Nationalisation Act, 1946, legislated for a revolution in the roal indmtry 
of this country. Tliese interim income payments which are now question am the product of that dis- 
turbance and adjustment, and it does not seein to me at all surprismg that they cannot well be related 
to any of those other Idnds of receipt %yhich normally come into the accounts of a comply con- 
ductina a trade or business. They are siii genens and it would, I think, lead to confusion if they were 
described in anv terms except those which are strictly applirable to their own special circimstanres. 
Thus thev were paid because the nationalisation Statute decrccd that they should , be paid,. They 
wouli not have been payable to the respondents if they had not been conducting a colhery business 
at the vesting date, and in that sense, of course, they were paid to and. rei^ived by the respondents 
for no other reason than that they had been owners of colliery assets and had been in the colliery 
trade Equally of course, the interim income payments that the respondents got were fixed either 
as a propomon of the profits which they, had been earning in the colliery trade before the date of 
vesting or by a computation of interest at varying rates upon sums received from time to time by way 
of capital compensation. . But, when all that is said the fact remains that the only identifiable origin 
of the payments was the Statute which authorised them and at the same time defined them terras and 
methods of computing. It is natural enough that moneys paid in this way, described by their instru- 
ment of creation as ‘ interim income’, should be regarded as inherently of an income nature when 
the question arises of subjecting them to any tax that bears upon income as a chargeable subject. 
But! do not think that in any proper use of the words can they be said to arise from a source of 
income, in the sense that income or profits — for the moment I am not concerned uith any difierence 
between the two terms — can be said to arise from a trade or a business or an investment or some 
other piece of property that admits of use or enjoyment.” 

He also observed, 

” I have already explained why they were not income from investments. By a similar process 
of reasoning they were not, in my view, income from proper^; It does not clear up the matter to 
say that the ri^t to compensation— and, for the matter, theri^ttointcrim income— was a chose in 
action. The interim income payments did not arise from the right to compensation as income arises 
from income-producing proper^. They arose from the Statute itself which decreed that they were 
to be paid.” < , 1 , . 

We venture to think that the observations that we have read from the En|:iish 
case in the proceeding paragraphs give the correct picture of the nature of the- pay- 
ments. It was found unarguable that the interim payments under the English 
Acts were not of income nature. The payments with which, we are concerned 
were jmade under statutory provisions completely pari materia with those linder 
consideration in the English case. We, therefore, hold that, the interim pawnerifs 
to the appellant were income and liable to tax. . * 

It appears that there were in this case four payments totalling Rs. 1:47,857-4-0 
? , January 25, 1950, and the other three on April 10, 1950, 

July 3, 19^ and August 3, 1950, respectively. It does not appear to have been found 
three p^roents, which it will be noticed had been made after April 
1, 1950, wereinrespem of the commutation sum or interim maintenance. It was for 
that reason that the Tribunal directed the Income-tax Officer concerned to institute 
f of these three payments. Apparently, the High Court ' 

approved of that order. We also take the same view. We think that the question ■ 

the imerim maintenance 

allowances received by the assessee which do not form part of the commutation ■ 

1 oST liable to betaxed and that the payments made subsequent ^ 

tLed ^ commutation amount are not income and not liable to bt 

The result is that this appeal fails and is accordingly dismissed With costs. ' 

Appeal dismissed^ 
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Present :—S. K. Das, M. Hidayatuleah and J. C. Shah, JJ. 
Gondumogula Tatayya, etc. . , Appellants * 

v. ' 

Penumatcha Anande Vijaya Venkatarama Timma Jagapathiraju, 

etc. ... . . Respondents. 

Madras Estates Land Act (I of \9QS) (as amended in 1936 and 194-5), section 3 (2) (rf), Explanatioa (1) 
— '’Estates ” — " Meaning of” — Minor. Inams — Service Inams — When “ estates ” — Crucial test. • 

The craclal test to find out whether the subject-matter of a grant falls within the definition of 
an “ estate ” under section 3 (2) (d) of the Madras Estates Land Act is whether at the time of the 
grant the subject-matter was a whole village or only a part of a village. If at the time of the grant 
it was only a part of a village, then the Amending Act of 1945 makes no difference to this and ^cH 
'a part would not he an estate within the meaning of the term. But if the grant was of the whole 
village and named one then it would be an estate. Merely because the Mokhasa ' grant ' in 
the instant case is an estate within the meaning of section 3 (2) ofMadras Estates Land Act, minor 
inams which were not grants of whole villages would not constitute an estate within the meaning 
of section 3 (2) (d). 

Appeals by Special -Leave from the Judgment and Decree, dated the 29th April, 
1954, of the Madras High Court in Second Appeals Nos. 1228 to 1242 of 1949. 

. R. Mahalingier and Ganpat Rai, Advocates, for Appellants. 

A. V. Viswanatha Saslri, Senior Advocate (T. V. R. Tatachari, Advocate, with 
him), for Respondents. 

The Judgment of the Court was delivered by 

S. K. Das, J.~These are fifteen appeals by Special Leave. They have been 
heard together as they raise common questions of law and fact and this judg- 
ment will govern them all. 

These appeals arise out of fifteen suits filed by certain inamdars (respondents 
herein) of a village called Goteru for ejecting the tenants, who are the appellants 
before us, from various holdings in their possession after the expiry of the period of 
their leases and for other reliefs, such as, arrears of rent and damages. The lands 
lie in village Goteru, one of the villages in the N uzvid zamindari. • Goteru, Komara^ 
varam and Surampudi are three mokhasa villages in the said zamindari. It was 
admitted that the mokhasas were included in the assets of the zamindari at .the time of 
the Permanent Settlement in 1 802. The case of the inamdars-responderits was that 
in eight of the suits the land was a karnam service inam and in seven suits the land was 
a sarvadumbala inam. These inam lands were pre-settlement inams and were 
enfranchised by the Government on the basis that they were excluded from the assets 
of the zamindari at the time of the permanent settlement and separate title deeds 
were subsequently issued to the inamdars. According to- the inamdars these inaih 
lands were not “ estates ” within the meaning of section 3 (2) of the Madras Estates, 
Land- Act, 1908 (Madras Act I of 1908) and the inamdars were entitled to both 
melvaram and kudivaram therein ; the respondents leased out these lands to the appel- 
lants for a fixed period under an express contract with the appellants, who were the 
lessees, concerned, that they were to quit and deliver possession at the end of their 
lease periods ; the appellants, however, did not vacate the lands, but continued to be 
in possession. , Twelve acres and 52 cents of the suit lands were karnam service inam 
and the rest saryaffarafialo inam. 

The appellants contended inter alia that the suit lands formed part of the mokhasa 
of village Goteru and -vyere included in the assets of the zamindari at the time of the 
Permanent Settlement, that the inams were part of an estate and that the appellants 
had acquired rights of occupancy in the lands in suit under the provisions of the 
Madras Estates Land Act. 


» - • • » - • . . » 

* C As. Nos. 631 to 645 of I960. , . . , '2Qth February, 1562 . 
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Thcv also raised certain other pleas with which we arc not now concerned. The 
t/^pfence of the appellants was that they had got, permanent occupancy r^hte 
S &erfUan* rd,fterforc, ti.ey wore not liable to bo ojoc.od and the Cm! 
Court had no jurisdiction to try the stilts. 

The learned District Munsifof Taniihu who tried the suits in^sdic first i^tancc 
dealt with them in tlrrcc batches. He held in three separate jud^ents tlmt suit 
lands were pre-settlement minor inams, that they were not included m the ^sete of 
amtndari at the time of the Permanent Settlement and that they were not 
within the meaning of the provisions of the Madras Estates Land Act. ^The 
1 A Tvrnndfalso held that as there was a clear undertaking to vacate the lands at 
hJSpiw to quit was necessary In the result 

the expiry 01 p tenants, appellants herein, then preferred fifteen appeals 

aeSbo udgm^KlSdSL-oflSo loarnod Munsif. Thoso appeals woro heard 
?oSer by the, learned Subordinate Judge of Elum. By a common jud^ent 
togetner py j^arch, 1948, the learned Subordinate Judge agreed with the 

hSined Munslf in respect of all the findings and dismissed the appeals. Then there 
worSecoS Appeals to the High Court of Judicature at Madras. In these appeals 
oSy^o points were urged on behalf of the appellants. The first point was that the 
fi dine of the Courts below that the suit lands were excluded from the assets of tlie 
zMiinlari was vitiated by reason of the burden of proof being wrongly placed onthe 
ellants The second point was that the inamdars having conceded in the plaints 
that the tenants were holding over after the cxpir>' of their leases, the inamdars were 
not entitled to recover possession without issuing notices to quit as required by la^v. 
With regard to the first point the High Court pointed out that though it was settled 
law that the burden was upon the landlord to make out his right to evict a tenant 
from the holding, sarvadumbala inams or inams granted for public services of a pre- 
settlement period were ordinarily excluded from the assets of the zamindari at the- 
time of the Permanent Settlement except in some specific eases, where such lands 
were as an exception included in the assets of the zamindari, the exceptions being 
found in the four •wcsXsxx). palayam of the zamindaris of Venkatagiri, Karvetnagar, 
Kalahasti and Sydapur and the mokhasas in Masulipatam district. Therefore, with. 
regard to pre-settlement raroaifumia/a inams or public service inams, the person who 
alleged that they were included in the assets of the zamindari had to prove tliat they 
were so included. The High Court then obscrvicd that the Courts below did not base 
their judgments on onus of proof but came to their conclusions on a consideration ofi 
the evidence given in the suits; therefore, where the entire evidence was gone into, 
the question of burden of proof was immaterial. The High Court pointed out that 
the question whether the predecessors of the respondents herein were granted both the- 
vammsov melvaram onlywas not raised before it and the contentions of the parties iir 
the High Court centered round the only question %vhethcr the suit lands were pre- 
settlement inams excluded from the assets of the zamindari or whether they were 
included in those assets. The High Court pointed out that this was really a questioa 
of fact and in Second Appeal the High Court could not interfere with a finding of fact 
unless there were permissible grounds for such intcifercncc. The High Court held that 
there were no such permissible grounds. Plowever, the High Court referred again 
to the documentai-y evidence given in the case, namely, Exhibit A-i . extract from’ 
the Register of Village Service Inams in the unfranchised mokhasa village of GoterU, 
Exhibit A-2, the title deed granted to the predecessors in interest of the inamdars- 
wherein it was specifically recited that the inams were held for service. Exhibit A-5, 
a settlement, dated 13th December, 1942, Exhibit A-j, a Register of Service Inams 
of Go tern, dated December, 1 949, Exhibit A-6, a public copy of the village account of 
Goteru,Exhibit B-i, Register of Inams of village Gotem prepared in 1859, Exhibit 27 ■ 
Bhuband accounts relating to Goteru, Komaravaram and Surampudi mokhasas 
and Exhibit A-q8 Jamahandi pysala Chilta, , etc., and came to tire conclusion that the 
inams in question, both the karnam service inams and the sarvadumbala inams 


were 


pre-settlement inams and the documents showed tliat they were not taken into consi- 
deration in determining the assets of the zamindari.. On the second question of 
notice the High Court came to the conclusion that the appellants herein were not 
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tenants holding over but were persons who continued to be in possession without the 
consent of the inamdars after the tcrrhination of the tenancy ; that being the position, 
no notice was necessary and the suits for eviction were maintainable. 

In the appeals before us learned Advocate for the appellants has not canvassed? 
the question of notice. He has canvassed two points only ; first he has argued some- 
what faintly tliat the finding of the Courts below that the service inams were pre- 
settlement inams and were excluded from the assets of the zamindari was not a 
correct finding ; secondly, he has argued that by reason of the amendments made in 
section 3 (2) (d) of the Madras Estates Land Act in 1936 aird 1 945 these minor inams- 
constituted an estate within the meaning of the aforesaid provisions and under section 
6 of the said Act, the appellants had acquired a permanent right of occupancy in 
their hoidingsytherefore they were not liable to be ejected and the Civil Court had? 
no jurisdiction to deal with the suits. 

As to tire first point urged before us, it is sufficient to state that it relates to a 
question of fact on ^vhich there is a concurrent finding by the Courts below and the 
appellants have not been able to satisfy us that there are any special reasons, such as,, 
a manifest error of law in arriving at a finding, or a disregard of the judicial process or 
ofprinciples of fair hearing etc., which would justify us in going behind such a 
concurrent finding. We must, therefore proceed on the footing that the. inams- 
in question were pre-settlement inams, eight of them karnam service inams and seven 
others sarvadumbala inams. 

This brings us to the second point urged before us. That point does not appear 
to have been agitated in the High Court. But as it relates to the interpretation of 
section 3 (2) (d), and Explanation (r) appended thereto, of the Madras Estates Land. 
Act, we have allowed learned Advocate for the appellants to argue the point before 
us. Secdon 3 (2) {d) and Explanation (i) appended thereto, is in these terms : 

“3. In this Act, unless there b something repugnant in the subject or context : — 

* « * « « * 

(2) “ Estate ’’ means : — 

<< . e _ • * * * 

(d) any inam village of which the grant has been made, confirmed or recognised by the Govern- 
ment, notwithstanding that subsequent to the grant, the village has been partitioned among the 
grantees or the successors in title of the grantees. 

Explanation ( i ) . — Where a grant as an inam fa expressed to be of a named village, the area which 
forms the subject-matter of the grant shall be deemed to be an estate notwithstanding that it did not 
include certain lands in the village of that name which have already been granted on service or other- 
tenancy or been reserved for communal purposes. 

« * « * • * •>, 

It is worthy of note here that when the Madras Estates Land Act was enacted! 
for the first time in igo8 section 3 (2) (d) was as follows : 

“ Any village of which the land revenue alone has been granted in inam to a person not otvning- 
the Kuduiararn thereof provided that the grant has been made, confirmed or recognized by the British 
Government or any separated part of such village.” 

Owing to a variety of reasons which it is not necessary to state here, there was an. 
amendment by which clause {d) as it originally stood was repealed and a fresh clause 
substituted by section 2 (i) of the Madras Estates Land (Third Amendment) Act,. 
1936 (Madras Act XVIII of 1936). The old Explanations (i) and (2) were renum- 
bered as Explanations (2) and (3) respectively and a new Explanation was inserted as- 
Explanation (i) by section 2 (i) of the Madras Estates Land (Amendment) Act, 1945 
(Madras Act II of 1 945) . The reasons why the amendments became necessary have- 
been explained in the Fiill Bench decision of the Madras High Court in Mantravadi- 
Bhavanarayana v. Mcrugu Venkaladu'^. In Marayanaswami Jiayudu v. Subramanyam'^, it 
was observed by the Madras High Court that the existence of service inams was ver}'" 

1. (1953) 2 M.L.J. 748 : I.L.R. (1954) Mad. 2. (1915) 29 MX.J. 478 : I.L.R. 39 Math 
116. , ., 683. 
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common in villages and that where there was a subsequent grant of the village, to 
hold that such grant was not an estate as defined in section 3 (2) {d) by reason of the 
existence of minor inams would result in the exclusion of agraharams, shrotriyams and 
mokhasa villages from the operation of the Aet.and that could. not have been the 
intention of the Legislature. In that decision Srinivasa Ayyangar, J., observed ; 

“ The definition in sub-section (a), clause (rf) excludes from the definition of ‘ Estate what 
.are known as minor inams, namely, particular extents of. land in a particular village as contrasted 
•with the grant of the whole village by its boundaries. The latter are known as ‘ whole inam -vilfages’. 
The existence of ‘ minor inams ’ in whole inam villages is very common and if these inam villages 
•do not come within the definition of ‘ Estate ’ almost all the agraharam, shrotriyam and mokhasa 
■villages will be excluded. This certainly cannot have been intention of the Legislature.” 

This interpretation, of section 3 (2) (d) was Accepted without question until the 
decision in Ademmav. Salyadhyana T^trlhaswamivaru^, wherefor the first time a different 
note was struck. It was held therein that where portions of the estate had previously 
been granted as minor inams, a subsequent grant of the rest of the village was not an 
estate as it was 'not of the whole village. The Legislature thereupon intervened and 
enacted Explanation (i)with the object of restoring the view of the- law which had been 
"held before the decision in V. Thirthaswamivaru''-. The crucial 

test to find out whether the subject-matter of a grant falls within the definition of an 
•estate under section 3 (2) (d) of the Act is whether at the time of the grant 
the . subject-matter was a whole village or only a part of a villa^^e If at the 
time of the grant it was only a part of a village, then the Amending Act 
™^kes. no. difference to, this and such a part would not be an estate ivithin 
the xneamng of the term. But if the grant ivas of the ivhole village and a 
named one then It would be an estate. Learned Advocate for the alpcHante 
has referred us to the iaoto sanad of 8th December, 1802. ThKnad 
gives a list of villages of which Goteru is one. The arp-iimr>nt j a j 

for the appellants is that the inam lands beSrSn vflkS r , 
also are “ estates ” within the meaning of sectSn ? 

(i). It appears to us that this areument is ^ Explanation 

that the M^okhasa Grant is L es^Srlhb rl^ no doubt 

of dte Madras Estates Land Act and .Lus not ip "cTbIre'’ .s’ A"?"/ ^ 

irsinTo?seX“'(eH5'r Twi 

v.Uausa VaikaUiin^ the CTucial test is S” tte“a’t‘''thf^°tim““'? 

subject-matter was a whole village or only Dart nf f -n the grant the 

Tanjore v. M. K. Mot MohaLd Rowter^ In District Board, 

village in section 3 {2) (d) meant a m ^ ^ observed that “ Any 

anything less than a village however big- and not 

other words, the grant must either compns(fthp x r 7 that village. In 

be so expressed as is tantamount to the grant a ,village or must 

even though it does not comprise the whe^eofthp village as a whole, 

case, m order to come within the scope of the ^^d in the latter 

(a) the words of the grant should expressly the conditions.: 

It a grant of a particular village as such bv rmZp implication) make 

-specific area only ; and (6) that ithas beL ^ defined 

or (c) that It had been reserved for communal^r. ^d for, semce or other tenure; 

■consideration in these suits were pre-seS^^i inams under 

now be challenged is that they were excluded di^ finding which cannot 

ume of the Permanent Settlement in 1802 though of the zamindari at the 

That being the position, the minor inams^wprp ^ + tnokhasas were not so excluded, 
not estates within the meaning of section <2 fr>\ ^ fi^'^ots of whole villages and were 
Therefore, the appellants cannot claim the henifil ^^’^.^^dras Estates Land-Act. 

. Learned Advocate for the appellan^^ 

•beneficent nature of provisions of the Madras length on the 

: Madras Estates La nd Act and submitted • that 


(1943) 2 M.L.J. 289, 
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the appellants herein should not be, deprived of • the benefits of that Act. But the 
.appellants must satisfy us first that tliey come within the protection of benefits of the 
Act. If the lands which they held were not an “ estate ” within the meaning of the 
Act, then tliere can be no question of givdng them the- benefit of the Act. In our 
opinion, there is no substance-in the second point urged on behalf of the appellants. 

In the result the appeals fail and are dismissed with costs ; one hearing fee. 

K.S. ; ■ Appeals dismissed. 


• THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) ' 

Present : — E. J. Imam, J. L. Kapur, K..Subba Rao and J. R. Mudholkar, JJ. 
T. P. Daver - . , Appellant'^ 

Lodge Victoria, Nq. 363, S.C. Belgaum and others . . Respondents. 

. Clubs — Masonic Lodge — Suspension or expulsion of members — Nature and extent of right — Jurisdiction of 

'Courts. 

A member of a Masonic Lodge is boimd to abide by the rules of the lodge: and if the rules 
provide for expulsion, he shall be expelled only in the manner provided by the rules. 

The lodge is bound to act strictly according to the rules: whether a particular rule is mandatory 
or directory falls to be decided in each case, having regard to the well-settled rules of construction in 
that regard. 

The jurisdiction of a civil Court is rather limited ; it cannot obviously sit as a Court of Appeal 
from decisions of such a body; it can set aside the order of such a body, if the said body acts without 
jurisdiction or does not act in good faith or acts, in violation of the principles of natural justice. * 

[In the instant'case there were.’concurrentfindings.by the Courts below that the lodge has acted 
■in good faith and there were no. exceptional circumstances for the Supreme Court to depart from 
its ordinary practice of not interfering with concurrent findings of fact.] 

Appeal from' the Judgment and Decree,' dated the 25th September, 1958, of the 
Mysore High Court in Regular. Appeal (B) No. 256 of 1956, 

Naraindds C. Malkani, Advocsitt and G. Gopalakrishndn, Advocate' 6£ Mis. Garsrat 
•& Co., for Appellant. ‘ . > 

Bishan Narain, Senior • Advocate, {S. P. Varma, Advocate, with him), for 
Respondent No. i. ' , 

The Judgment of the Court was delivered -by . 

.‘Silbba Rao, J . — ^This appeal on certificate relates .'to an internal .dispute of the 
members of a Masonic Lodge called the. “Lodge Victoria No. 363, S.C.” at Belgaum. 

There is a Scottish institution known as “Grand Lodge of Ancient Free and 
Accepted Masons of Scotland ” at Edinburgh, hereinafter called the “ Graii'd Lodge 
■of Scotland.” Under its supervision there are Provincial or ' District GraJrid Lodges 
spread throughout the world. There are Daughter Lodges under the superinten- 
dence of the District-Grand Lodges. The Grand Lodge of Scotland is- governed by 
its own written Constitution and Laws. There is also a separate Constitution and 
Laws for every Di^ict Grand Lodge. One such District Grand Lodge known- as 
“ The Grand Lodge of .All Scottish Freemasonry in India and Pakistan ” has its 
headquarters at Bombay. The aforesaid daughter Lodge at Belgaum is directly 
under the said District Gra'nd Lodge and is governed by the Constitution and Laws 
of the latter. ) 

2 . . The appellant was a member of the Lodge Victoria, having joined it in the yeat 
1948. On October 16, i'952, the second respondent made a complaint against the 


■*GA. No. 414 of 1960. 
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appellant to Ihc Mastbr, 

triasonlc offences. ^ f i ^Up. t od-fre for the charges levelled against him lin- 

nic offences, he should be ned by the Lo^gc tor tne c complaint . 

der Law 198 of the ConsUtutio 1. ^-nuired to send to the Secretary of the Lodge 
was issued to the appellant ap ' days from the date of the notice. He was also 
his answers to the and to state his defence at the special 

informed that he ivas entitled to P q day, the Secretary of the 

meering to be held on Lodge asking them to attend the said 

Lodge sent notices to all - ^passingjudgment on the said complaint, 

specialmeeting convenedfor con the various 

SCtvVel’a^aS^^^^^^ ^ •• 

T ' j #/ifn tf\ the brethren asscttiblcd. to dccic this matter and I be 
WoSoTSoC.!" P«.«n. .nd .ho npmbor ot veto. c... ooe ..»y or .ho oto. 

A C.1 of that reply also shows that the appellant understood the eharges levelled 
relating to certain offences alleged to have been committed by him and 
^(Seeded on that basis. On November 8, 1952, the special meeting of the 
his reply proceecto^^ the minutes show that 18 members attended the meeting, that 
Lodge was he meeting, that comments of the members were invited 

T^tSeeSn waJta^^^^ on each of the charges. Each of the charge, ivas put to 
W the members present unanimously held that even' one of the charges level- 
iS aLinst the appellant was established. In the result tl; ey passed a resolution ex- 
the appellant from the Lodge until the exclusion was confirmed by the Dis- 
' triS Grand Lodge under Law 199 of the Constitution. On November 15, 1952, tliP 
said decision was communicated to the appellant. On November 24, 1952, the- 
appellant preferred an appeal against that order to the District Grand Lodge. On 
October 5, 1953, a meeting of the District Grand Lodge ivas convened to consider the- 
appeal and the appeal was dismissed. It was noted in the proceedings of the- 
District Grand Lodge that though earlier an adjournment was given to enable the- 
appellant to appear in person at the meeting, he remained absent. On a further- 
appeal to the Grand Lodge of Scotland, the said Lodge considered the sentence im- 
posed on the appelant as one of suspension siiie die ” and recommended to the Lodge 
Victoria to review the suspension after a period of 12 months if tlic appellant applied 
for reinstatement. It does not appear tliat the appellant filed any, application for 
review. On September 7, 1954, the appellant instituted a suit in the Court of the- 
Civil Judge, Senior Division, Belgaum, for a declaration that the resolution of the 
Victoria Lodge dated November 8, 1952, -w'as illegal and void and that he ebntinued 
to be a member of the Lodge despite the resolution, for an injunction to restrain the 
officers and servants of the said Lodge from preventing him from exercising His rights 
therein, and for recovery of damages. To that suit he made the Victoria Lodge, tlie- 
first defendant ; the complainant, the second defendant ; the Secretary of the Lodge,, 
the third defendant ; and the District Grand Lodge, Bombay^ the fourth. defendant.. 
The defendants contested the suit. The learned. Civil Judge dismissed, the suit.. 
The appeal filed by the appellant to the High Court of Mysore was also dismissed,. 
The present appeal has been filed on a certificate issued by the said High Court. , 


Learned counsel for the appellant raised before us all the contentions which-, 
his client had unsuccessfully raised in the Courts below. Before we advert to the 
said contentions it would be convenient to notice briefly the law on the subject 
relevant to the present enquiry. . . ' 

The source of die power of associations like clubs and lodges to' expel their mem- 
bers is the contract on the basis pf -nffiich they become members. This principle has 
been restated by Lord Morton in. Bonsor v. Musicians’ UnionK There, one Bonsor 
-who became a member of a trade union,, was expelled. In ' that * context Lord 
Morton observed ; 


I. L.R. (1956) A,G. io4. 
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“When Mr. Bonsor applied to join the i^ondent union, and his application was accepted, a 
contract came into existence between Mr. Bonsor and the respondent, whereby Mr. Bonsor agreed 
to abide by Uie rules of the -respondent-union, and the tmion impliedly agreed that Mr. Bonsor would 
not be excluded by the vmion or its officers otherwise than in accordance with the piles. ” 

This contractual origin of the rule of expulsion has its corollary in the cognate rule 
that in expelling a member the conditions laid down in the rules must be strictly 
complied with. In Maclean v. The Workers' Union^, the contractual foundation of the 
power is described thus : 

“ In such a case as the present, where the tribunal is the result of rules adopted by persons who 
have formed the association as a trade union, it seems to me reasonably clear that the rights of the 
plaintiff against the defendants must depend simply on the contract and that the material terms of 
the contract must, be found in the rules. ” 

Proceedipg on that basis, the learned Judge observed : 

“ It is certain, therefore, that a domestic tribunal is bound to act strictly according to its rules 
and is under an obligation to act honestly and in good faith. ” 

The same idea was expressed by the Calcutta High Court in Ezra v. Mahendra Math 
Banerji^ thus : 

“ where the rule provides in any particular respect that some condition must be 

fulfilled, then that condition mut be strictly complied with, since the power of expulsion is itself 
dependent on the terms of the rule. ” 

The next question is whether the doctrine of strict compliance with rules im- 
plies that every minute deviation from the rules, whether substantial or not, would 
render the act of such a body void. The answer to this question will depend upon 
the nature of the rule infringed ; whetlier a rule is mandatory or directory depends 
upon each rule, the purpose for which it is made and the setting in which it 
appears. We shall consider this aspect of the doctrine when we deal with the 
argument of the learned counsel that in the present case the rules have not beeh 
complied with. 

The scope of the jurisdiction of a civil Court vis-a-vis the decisions of tribunals 
is. also well settled. liiMacleanv. The Workers'' Union^, Maugham, J., observed: 

“ It appears to me that "we have no power to review the evidence anymore than we have' a 
power to say whether the tribunal came to alright conclusion-.” 

Much to the same effect the Judicial Committee observed in L. A. P, 0 . Btilly v. C. G. 
Gittens^ at Page 316: : ■ 

“ It is important to bear in mind that neither the learned Judge nor their Lord- 

ship’s Board is entitled to sit as a Court of Appeal from the decisions of a domestic tribunal such 
as the Stewards of the Trinidad Turf Club. ” 

Later on, the Privy Council stated at Page 31 7 : 

“ All these matters, however, are essentially matters for the domestic tribunal 'to decide as itthinhs. 
right. Provided that the tribunal does not exceed its jurisdiction and acts honestly and in good faith;, 
the Court cannot intervene, even if it thinks that the penalty is severe or that a very strict standard 
has been applied. ” 

Another aspect which may also be: noticed is how far and to what extent the 
doctrine of bias may be invoked in the case of domestic tribunals like those of 
clubs. The observations of Maugham, J., in Maclean's tase^, in this context may be 
noticed. The learned Judge observes in that case thus : 

" A person who joins an association governed by rules under which he may be expielled, 

has in my judgment no legal right of redress if he be expelled according to the rules, however unfair 
and unjust the rules or the action of the expelling tribunal may be, provided that it acts in good faith.. 

The phrase, “ the principles of natural justice, ” can only mean in this connection 

the principles of fair play so deeply rooted in the minds of modem Englishmen that a provision for an. 
inquiry necessarily imports that the accused should be given his chance of defence and explanation. 
On that point there is no difficulty. Nor do I doubt that in most cases it is a reasonable inference from* 
the rules that if there is anything of the nature of a between two persons, neither of them should 
sit on the tribunal. ”, 


1. Ldt.,.(i929).i .Ch.-D..6oa^623 3 — <1949) . 2 - M.L.J. 574-: A.I.-R.- i 

a. I.L.R. (1946) 2 Gal. 88, tog. , _ 313. , 



.468 


THE SUPREME COURT JOURNAL. 


[1963 


Another difficulty tliat one is confronted with in proceedings held by con^^eis 
constituted by clubs is to demarcate precisely the line between _ ? at 

the Judge. Maugham, J., noticed this difficulty and observed m Macleans case at 

Page 626 thus : , - . - - , ■ • ■ 

• “ In many cases the tribunal is necessarily entrusted with the duty of appearing to act as Prosecu - 

tors as wdl as S Sdges; for there is no one else to prosecute. For example, m a case where a 
<:ouncilis charged with the duty of considering the conduct of any incmbcr whose conduct is disgrac f 
and of expelling him if found guilty of such an offence, it constantly occurs that the rnatter is brough 
to thfaSioJfof the cSl W report oflegal proccedings m the press. The member is summoned 
tn appear before the council. ' The council’s duty is to cause him to appear and to explain his condu t. 
It imw be that in so acting the council arc the prosecutors. In one sense they are ; but if the regulations 
shou' that the council is bound to act as I have mentioned and to that extent to act as prosecutors, it 
seems to be clc.ar that the council is not disqualified from taking the further steps which the ru . 

require. ” 

Though it is advisable for a club to frame rules to avoid conffict of duties, if the rules 
sanction such a procedure, the party, who has bound hin^elf by those ^les,, cannot 
■complain, imless the enquiry held pursuant to such rules discloses malajides or imlair 
treatment. 


The following principles may be gathered from the above discussion, (x) A 
•member of a masonic lodge is bound to abide by the rules of the lodge ; and if tiie 
rules provide for expulsion, he shall be expelled only in the manner provided by the 
rules (2) The lodge is bound to act strictly according to the rules whether a particular 
rule is mandatory or directory falls to be decided in each case, having regard to the 
well settled rules of construction in that regard. (3) The jurisdiction of a civil Court 
is rather limited; it cannot obviously sit as a Court of Appeal from decisions of such 
a body ; it can set aside the order of such a body, if the said body acts ivithout juris- 
diction or does not act in good faith or acts in violation of the principles of natural 
justice ais explained in the decisions cited Supra. 

Bearing the said principles in mind, we shall now proceed to conrider the 
arguments of learned counsel for the appellant, . . • , 

The first contention is that Lodge Victoria has no jurisdictioni to decide' on the 
■question whether a member committed a masonic offence, for it is said, such, offences 
•are within the jurisdiction of the District Grand Lodge, Bombay. The question falls 

.to be decided on a construction of the relevant Laws of the Lodge. 

The said Laws read : 


Law Every Daughter Lodge shall be entitled to try' any member accused of any offence. 
-A complaint, in witing, snail be served on the accused brother, by registered letter posted .to his last 
knmvn address, specifying the offence of which he is charged, which he shall be entitled to answer in 
writing iwrteen days of the date of posting of the complaint, or within such longer time as may 
be specified in the complaint. On the answer being lodged, or on thcjexpiry of the' time for doing so 
the matter of the complaint «hal be brought before the Lodge for consideration and judgment, either 
at a special meeting railed for that pu^ose, or at a regplar meeting of the Lodge. The meeting at 
i ^ called by circular sent by the Seemtarv, which shall state the fact 

t the Lodge for consideration and judg- 

ment. In the case of a Lodge which does not convene its meetings by circular, the meeting shall be 

ordered by.Grand Committee, or by Grand Secretary on'uts behalf. 
f accused brother by iiegistered letter posted to his last known 

address at least fourteen clear days prior to. the day of the meeting and that ■whether he has lodged 
j°5 ”°t’ entitled to appear at the meeting and any adjoumnieufthercof 

and state his defence. After the case has been considered, the Lodge shall give its decision^ Such 

throuehomihe helr^ne^oF qualified members voting thereon, and only those present 

throughout the hearing of the case shall be entitled to vote. If the comolaint be su«;tained the Lodge 

A DaSe^odTc sentence as shall be decided by the majority of votes as' aforesaid, 

in rrandXndeeltnX Vn ’irX, » sen.ence of expulsion as powr t6 expel is vested 

an Grand Lodge alone, but, if the circumstances are deemed of sufficient gravity, a'Daughfer Lodge 

brother be expelled from the craft. The jud^ent pronoun- 
Xnrked ftat fin I i” registered letter to the said brother, who shall .therein be 

'Sd Lodne race nf Provincial or District Grand Lodge, or tc 

GrMd Lodge in the rase of a Daughter Lodge not within the jurisdiction of a Province or Distric 

Commiuee TXVr intimatiL. In special cireurtanci. Grant 

Committee, through Grand Secretary, may extend Ihependd within which bn appeallndy be mad. 


1. L.R, C1929) I Chi T>. 6q2, 623. 
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Law 128: A Provincial or District Grand Lodge shall hear and determine all subjerts of masonic 
complaint, dispute, or difference initiated before or appealed or remitted to it respecting Daughter 
Lodges or brethren of the Scottish Graft within the Province or District, and may. admonish, or pro- 
nounce a sentence of suspension, and, in the case of a Lodge, may suspend its Charter. The procedure 
in all such subjects of complaint, dispute, or difference shall be regulated nmtatis mutandis by Laws 104. 
to 1 1 1 inclusive. ' • 

Law 56 : The Grand Lodge shall hear and determine, through its Grand Committee as herein- 
before provided, all subjects of Masonic complaint or irregularity respecting Lodges of Brethren within 
the jurisdiction, and may proceed to admonish, or fine, or suspend, or expel. 

Under Law 198, every Daughter Lodge will be entitled to try any membe*^ 
accused of an offence ; under Law 128, a Provincial or District Grand Lodge shall 
hear and detennine all subjects of masonic dispute or difference initiated before 
it respecting the brethren of the Scottish Graft ; and Law 56 provides that the 
Grand Lodge shall hear such complaints and inflict suitable punishments in, res- 
pect thereof. It will be seen that two different expressions are used ; tlie expres-; 
sion “offence” is used in Law 198, while the expression “masonic complaint” 
is usei in La^v 128. It is, therefore, said' that, as in the complaint the appellant 
is alleged to have committed masonic offences, tlie proper forum is the District 
Grand Lodge and not the Daughter Lodge. It is common case that the expres- 
sions “offence” and'“ masonic complaint” have, not been defined in the Laws. 
In its legal significance an offence meems an, act or omission made punishable by 
any law for the time being in force. The expression “ masonic complaint ” is a 
comprehensive term ; it may mean any complaint pertaining, to inasonic matters. 
It is not necessary to decide whether the expression “ masonic coniplaint ” is v\dde 
enough to take in an “ offeiice But Law 198 expressly confers a' jurisdiction 
on a Daughter Lodge to try a niember if he commits an offence ; the jurisdiction 
conferred on it cannot be excluded by Law 128, which is a general law. The quesr 
tion therefore is whether the allegations made against the appellant constituted 
“ offences ” within the meaning of Law 198. The -word “.offence ”.in tlie context 
of that Law can only mean tlie infringemerit of the Laws of the Daughter Lodge. 
As all the Laws have not been placed before us, we are not in a position to hold 
whether the allegations amounted to “offences” or not in the aforesaid sense, 
l^ut the complainant, the appellant and the members of the Lodge, including its 
office-bearers, proceeded on the basis that the appellant committed “ offences 
The complaint discloses as many as 12 charges. The appellant answered theixi 
seriatim. Indeed, in his answer he specifically stated : 

“ Further if my accuser and others of his mind have, thought this alleged "offence” serious enough 
to be included in this complaint, why did they not take any action in the matter immediately instead 
of raking it up after sleeping over it for no less than 3-4 years ? ” 

This shows that even the appellant proceeded on tlie basis that the allegations, if 
Ktablished, would amount to “offences” within the meaning of the said law. 

In the special meeting of the Lodge it was held that the charges have been established: 
and on that basis punishment was imposed on the appellant. , The appellant did 
not take any objection either that the allegations did not amoimt to “ offences ” 
within the meaning of Law 198 or that the Lodge had no jurisdiction to decide 
whether he committed the offences. It is, therefore, manifest that all the parties 
concerned in the matter accepted the position that if the acts alleged to have been 
committed by the appellant were established ; he would have committed “ offences ” 
mider the La^vs. If the allegations against the appellant amounted to “ offences ” 
Law 198 is immediately attracted. If that be so, neither Law . 128 nor Law 56, 
which deal with the jurisdiction of a District Grand Lodge in respect of “ masonic 
complaints ”, can oust the jurisdiction expressly conferred on the Daughter Lodge. 
We therefore, hold that the Daughter Lodge had jurisdiction to entertain the com- 
plaint filed by the 2nd respondent against the appellant and decide it on merits. 

The next question is, whether Law 198 has been strictly complied with. Rele- 
vant part of Law ig8 reads : . 

. “ On tlie answer being lodged, or on the expiry of the time for doing so, the matter of the complain, 
shall be brought before the Lodge for consideration and judgment, either at a special meeting called'foi 
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OT^wer in r^pect of the allegations made against him_ m the r j’ 

therefore contended that the notice of the special meeting issued to the members 
w 2 nS in s° r£t compliance ivith the said Law. We do not see any contravention 
bf the Law. The Law does not say that notice to the members should be issued 
onlv after Ae answer was lodged by the person against whom a compl^t w^ 
made. But what it says is that the matter of the complaint shall be 
the Lodge for consideration after the answer was lodged or on the expiry of the Urn 
fo? doing so. It also does not prescribe that die answer should be communicated 
to the members, but only indicates diat the notice shall state the fact that the com- 
plaint and the ansiver, if any, will be brought before the Lodge for 
and iudgment. To put it in other words, the gist of the relevant part of. the Law 
is that in the special meeting convened for the purpose or at a regular meeting ol 
the Lodge, the matter of the complaint shall be brought for consideration and 
iudgment. In the present case it is not disputed that the prescribed nodee was 
given to the members and at the meeting all of them had considered the com- 
plaint as well as the answer lodged by die appellant. Therefore, the law in this 
regard has been striedy complied with. 

The next contention relates to the following part of Law 198 : 


"Notice of the meeting shall be sent to the accused brother by registered letter posted to his 
iast known address atleast fourteen clear days prior to the day of the meeting and that whether he 
has lodg^ a written answer or not, and he shall be entitled to appear at the meeting and any 
adjournment thereof and state his defence.” 

It is contended that under the said part of the law, the accused is entitled to have 
another 14 days after he filed his answer to enable him to file his case before the 
Lodge and that in the instant case no such additional period was given to him. 
That is so. The position, therefore, is that the appellant was given notice of the 
hearing as required by the law, but he was not given the entire period prescribed 
thereunder. The question is whether this error in the procedure vitiated the trial. 
It is obvious that the appellant was not prejudiced. He never made a complaint 
of it. Indeed in his answer he made it clear that he would not be present at the 
■enquiry. The Law itself enabled him to apply for further time, but he did not ash 
for it, as he did not want to appear at the meeting. He did not raise this objec- 
tion either in the appeal before the District Grand Lodge or in the second appeal 
before the Grand Lodge of Scotland. Before the said appellate Lodges he took 
the decision on merits. Indeed, by his answer and subsequent conduct he clearly 
waived the said requirement of the Law. Can he now be allowed to rely upon . a 
breach of the procedural rule to invalidate the proceeding ? In our view, he can- 
not do so. There is a distinction between die jurisdiction of a Lodge and the irregular 
•exercise of it in the matter of the taking of procedural steps. A party to a dispute 
ean certainly waive his objections to some defects in procedure. In this case the 
appellant could have taken objection for his being given a shorter period of notice 
than prescribed under the Law for his appearance before the meeting of die Lodge. 
He did not do so. The appellant has, by his aforesaid conduct, clearly waived 
his right under the said Law. Having waived it, he is now precluded from relying 
upon the said defect. We, therefore, hold that it is not open to the appellant to 
rely upon the said defect for invalidating the proceeding. 

The argiunent that the members of the Lodge were both the prosecutors .and 
the Judges, and therefore the principles of natural justice have been violated has 
not much force in the context of the present enquiry. We are dealing with a case 
•of a Lodge and not with that of a tribimal or a Court. It is true that the earlier 
resolution. Exhibit 1 14, shows that 1 1 members of the Lodge were not w'ell disposed 
“towards the appellant ; but here we are concerned with the complaint filed by 
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the and respondent. Notice of the complaint was given to all the members of the 
Lodge. It may be that some of them did not like the appellant, and one of them 
is the complainant himself. But 22 members of the Lodge met and unanimously 
held, after considering the complaint and the answer given- by the appellant that 
he was guilty. If the appellant had any objection for one or some of the members 
taking part in the meeting, he could have raised an objection, but he did not do so. 
The rules governing tribunals and Courts cannot mutaiis mutandis be applied to such 
bodies as Lodges. We have to see broadly in the circumstances of each case whe- 
ther the principles of natural justice have been applied. In the circumstances 
of this case, particularly when we find that the appellant had not raised any objec- 
tion, we cannot say that the resolution passed by the Lodge Victoria is bad for 
-violating any principles of natural justice. 

Lastly an attempt was made to persuade us to resurvey the entire material 
to ascertain the correctness or otherwise of the decision of the Lodge. As we have 
pointed out earlier, civil Courts have no jurisdiction to decide on the rnerits of a 
decision given by a private association like a Lodge. Both the Courts below have 
held that the Daughter Lodge has acted in good faith in the matter of the complaint 
against the appellant. That is a concurrent finding of fact ; and it is the practice' 
of this Court not to interfere ordinarily with concurrent findings of fact. ' There 
are no exceptional circumstances for our departing from the said practice. 

In the result, the appeal falls and is dismissed. No costs. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — P.B. Gajendragadkar, K.N. Wanchoo, K.C. Das Gupta and 
J.C. Shah, JJ. 

Michael Golodetz & others . . Appellants* 

V. 

Serajuddin & Co. . . Respondent. 

Arbitration Act {X of 1940), section 24r~^eope — Agreement to submit to foreign arbitration — Action by 
one of the parties in India' — ^tay of — Considerations, 

Where a party to an arbitration agreement commences an action for determination of a matter 
agreed to be referred under an arbitration agreement the Court normally favours stay of the 
action leaving the plaintih to resort to the tribunal chosen by nhe parties for adjudication. The 
Court in such a case is unwilling to countenance, unless there are sufficient reasons, breach of the 
solemn obligation to seek resort to the tribunal selected by him, if the other party thereto still remains 
ready and willing to do all things necessary for the proper conduct of the arbitration. This rule 
applies to arbitrations by tribunals foreign as well as domestic. The Court is not obliged to grant 
stay merely because the parties have even under a commercial contract agreed to submit their dis- 
pute in a matter to an arbitradon tribunal in a foreign country. It is for the Court having regard 
to all the circumstances, to arrive at a conclusion whether sufficient reasons are made out for refu- 
sing to grant stay. Whether the circumstances in a given case make out sufficient reasons for 
refusing to stay a suit is essentially a question of fact. 

[In the instant case the facts established made out “sufficient reasons ” for not granting stay]. 

Appeal by Special Leave from the Judgment and Order ^ted the 29th April, 
1959, of the Calcutta High Court in Appeal from Original Order No. 177 of 1958. 

S. T. Desai, Senior Advocate {D.N. Mukherjee and B.N, Ghosh, Advocates, with 
him), for Appellants. 

C.K. Daphtary, Solicitor General of India {S.K. Kapur and P.K. Chatterjee, 
Advocates, with him), for Respondent. 


Civil Appeal No. 493 : of i960. 12th December, 1962- 
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The Judgment of the Court was delivered by 

Shah 7 .— The Appellants are a firm carrying on business as importers, in the 
name and style of “ M. Golodetz & Company ” at 120, Wall Street, New York in 
the United States of America. The respondents are a firm carrying on business, 
among otliers, as exporters of manganese ore and their principal office of busmess 
is at Bentinck Street in the town of Calcutta. By a contract in writing dated 5th- 
July, 1955, the respondc:nts agreed to sell and the appellants agreed to buy 25,000 
tons of manganese ore on the terms and conditions set out therein. The contract 
contained the following arbitration clause ; - 

‘ “'Arbitration-. Any dispute arising out of the contract is to be settled by arbitration in Kew York 
according to the rules of the American Arbitration Association.” 

Between September, 1956 and August, 1957 the respondents supplied 5478 tojiis 
of manganese ore. Disputes having arisen bettveen tlie parties about the liability 
of the respondents to' ship the balance of the goods not delivered, the appell Wts 
referred them on or about 15th January, 1958, to the arbitration of the Ameri can 
Arbitration Association and claimed compensation on tlie plea that the respond( ;nts 
had unlawfully made default in shipping the balance of the goods agreed to be s( ild. 
On 2nd . February, 1958, the respondents commenced an action on the orig inal 
side of tiie High Court of Calcutta clainung a decree that the -written contract 
dated 5th July, 1955, be adjudged void and delivered up and cancelled, tliau a 
perpetual injunction be issued. restraining the appellants, iheir servants and-agen»js 
from takjng steps in purported enforcement of the said contract and that a .declara- 
tion (if necessary) be made that the 'said contract stands discharged and 'that the 
parties have no rights and obligations thereunder. It was the case of the respondents 
that the appellants had accepted manganese ore shipped till August, 1957, in full 
satisfaction of their liabihty and that. the contract was discharged and the rights 
and liabilities of the parties thereunder came to an end. In the alternative the 
respondents pleaded that the appellants had repudiated the conti-act or had com- 
mitted breaches thereof and on that account also the contract stood discharged^ 
or had become void or voidable at their option and that they had avoided the same..' 
In the further alternative they pleaded that the contract had become impossible of 
further performance and that the same stood frustrated or discharged. and they 
were exempted from further performance thereof. The appellants thereupon peti-. 
tionedthe High Court of Calcutta for an order that the proceedings in Suit No. 194 
of 1958 commenced by the respondents be stayed by an order under section 34 
of the Arbitration Act X of 1940, and tliat an injunction be issued restraining the 
respondents, their agents and serv^ants firom proceeding witli the hearing of the 
suit. Ray, J., who heard the petition held tliat to the agreement to submit the 
disputes to arbitration to a foreign arbitral body section 34 of the Indian Arbiti-a-; 
tion Act, I 94 ®j applied, that the remedy of the party aggrieved by the manner 
in which the proceedings are conducted, or by the award was to contest the arbitra- 
tion proceeding and the award in the foreign tribunal, according to the law appli- 
cable thereto, and that there rvas no sufficient reason for not staying the action 
filed in breach of tlie agreement to refer tlie disputes arising under the contract to 
arbitration. In appeal under the Letters Patent against the order, the High Court 
held that the Court of first instance had not exercised its discretion properly for 
it had failed to take into consideration certain important circumstances emerging 
from^ the evidence, that all tlie evidence regarding the contract and the disputes 
was m India,,that there were on account of the restrictions imposed by the Covern- 
ment of India special difficulties m securing foreign exchange for producing evi- 
dence before a foreign arbitration tribunal, that it would be impossible for the res- 
pondents to produce their evidence and therefore the foreign arbitration tribunal 
would not be a safe and convmient forum for a just and proper decision of the 
disput^ betu^een the parties. The learned Judges also obseived tliat it was con- 
ceded by the Advocate-Ceneral appearmg on behalf of the appbllants fliat the entire- 
matter would be pyerned by the Indian laws the Indim ^bitrdtiorTAct and the 
Indian Contract Act and on that account also the discretion' of thb Court to refuse 
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to Stay the suit should l3c exercised. The High Court accordingly reversed the 
judgment of Ray, J., and vacated the order passed Ijy liim. Against that order,' 
with Special Leave, this appeal is preferred. 

We will assume for the purpose of this appeal, that section 34 of the Arbitra- 
tion Act, 1940, invests a Court in India with authoiity to slay a legal proceeding 
commenced by a party to an arbitration agreement against any other party thereto 
in respect of any matter agreed to be referred, even when the agreement is to sub- 
mit it to a foreign arbitration tribunal. Where a party to an arbitration agree- 
ment commences an action for determination of a matter agreed to be referred 
under an arbitration agreement the Court normally favours stay of the action leav- 
ing the plaintiff to resort to the tribunal chosen by the parties for adjudication.. 
The Court in such a ease is unwilling to countenance, unless there arc sufficient 
reasons, breach of the solemn obligation to seek resort to the tribunal selected by 
him, if the other party thereto still remains ready and willing to do all things neces- 
sary for the proper conduct of the arbitration. This rule applies to arbitrations 
by tribunals, foreign as well as domestic. The power enunciated by section 34 of 
the Arbitration Act is inherent in the Court : the Court insists, unless sufficient 
reason to the contrary is made out, upon compelling tlic parties to abide by the 
entire bargain, for not to do so would be to allow a party to the contract to approbate 
and reprobate, and this consideration may be stronger in eases where there is an 
agreement to submit the dispute arising under the contract to a foreign arbitral 
tribunal. A clause in a commercial transaction lictween merchants residing in 
different countries to go to arbitration is an integral part of the transaction, on 
the faith of which the contract is entered into, but that docs not preclude the Court 
having territorial jurisdiction from entertaining a suit at the instance of one of 
the parties to the contract, even in breach of the covenant for arbitration^ 
The Court may in such a ease refuse its assistance in a proper ease, when the party 
seeking it is without sufficient reason resiling from the bargain. When the Court 
refuses to stay the suit it declines to hold a party todhs Ijargain, because of special 
Reasons whicli make it inequitable to do so. The Court ordinarily requires the 
parties to resort for resolving disputes arising under a contract to the tribunal con-* 
tcmplatcd by them at the time of the contract. That is not because the Court 
regards itself bound to abdicate its jurisdiction in respect of disputes within its 
cognizance : it merely seeks to promote the sanctity of contracts, and for that 
purpose stays the suit. The jurisdiction of the Court to tty the suit remains 
undisputed : but the discretion of the Court is on grounds of equity interposed. The 
Court is therefore not obliged to grant stay merely because the parties have even 
under a commercial contract agreed to submit their dispute in a matter to an arl^itra- 
tio n tribunal in a foreign country. It is for the Court, having regard to all the 
circumstances, to arrive at a conclasion whether sufficient reasons arc made out for 
refusing to grant slay. Whether the circumstances in a given case make out suffi- 
cient reasons for refusing to stay a suit is essentially a question of fact. 

In the present ease the circumstances, in our judgment, arc somewhat peculiar. 
The appellants in their petition for stay averred that the petition was bona fide, and 
was filed at the earliest possible opportunity, that the appellants were ready and 
willing to do all things necessary for the proper conduct of the arbitration proceed- 
ing and there was no sufficient reason why the matters in respect of which the suit 
had Irccn filed could not be referred to arbitration in accordance with the arbitra- 
tion agreement. The respondents by their counter-affidavit contended that the 
entire evidence regarding the subject-matter of the suit and all the witnesses in 
connection therewith were in India and that no part of the evidence regarding any 
of the aforesaid matters was in New York. They also submitted that the proper 
law applicable to the contract dated 5th July, 1955 was the Indian law and that 
the Indian law of Contracts would govern the rights and obligations of the parties. 
They also contended that the suit raised difficult questions of law applicable to 
the contract, and on that account also they should not be required to submit the 
dispute to adjudication by laymen. It was also submitted, that the arbitration 

3 c J — 60 



474 


THE SUPREME COURT JOURNAL. 


[1963 


clause even if it was binding on tlie respondents firm contemplated a foreign arbitra- 
tion, i.e,, the arbitration was to be held in'NewYork and any aivard.that might be 
made would be a foreign award, the arbitrators not being subject to the control 
of the Courts in India and therefore the provisions of the Arbitration Act including 
section 34 could not be availed of by the appellants. By their counter-afhdavit t e 
appellants did not challenge the assertion made by the respondents tfiat all the 
evidence in connection with the dispute was in India and that no part of the evidence 
was in New York. The constituted attorney of the appellants in paragraph 1 1 ot 
his counter-affidavit merely affirmed that 

“ there is no sufficient reason why the matters in respect of which the said suit has been filed 
should not be referred to arbitration in accordance with the arbitration clause in the said agreement. 
I deny tliat there is any valid and/or sufficient reason why the said disputes which arc the suojcct- 
mattcr of the said suit should not be so referred to arbitration. I further say that it would be a cause 
of injustice to the petitioners to permit the respondents, subsequent to the conclusion of a contract to 
pick and to choose as whim or prejudice may dictate which clauses are binding and which arc inopera- 
tive.” 


He further stated in paragraph 12: 

“ I do not admit that evidence with regard to matters mentioned in the said paragraph (lo (a) 
of the respondent’s affidavit) is necessary or cannot be given before the arbitrators as alleged. In 
particular, I deny that if arbitration is held in terms of the agreement as deliberately concluded by 
and between the parties there will be any denial of justice as alleged or at all. I do not admit that 
it will be necessarj' or that it ivill not bo possible for the respondent to send any representative or to 
take any witness to New York as alleged. On the other hand, if the suit is not stayed, the petitioners 
will be greatly prejudiced and will suffer liardshtp.” 

The High Court addressed itself to the question, whether the pleas raised by 
the respondents constituted sufficient reason within the meaning of the Arbitration 
Act, and pointed out, and in our judgment it was right in so doing, that the state- 
ment made in the affidavit of the respondents had remmned practically unchallenged 
that all the evidence in the case relating to the disputes was in India and that rvas a 
strong ground for not exercising the discretion in favour of the appellants. It 
must be observed that having regard to the severe restrictions imposed in the matter 
of providing foreign exchange to individual citizens it would be impossible for 
the respondents to take their witnesses to New York and to attend before the arbitra- 
tors at the arbitr/^tion proceeding to defend the case against them and the proceeding 
before the arbitrators would in effect be ex parte. That ^vould result in injustice 
to the respondents. Undoubtedly the appellants would be put to some inconve- 
nipnee if they are required to defend the suit filed against them in India, but the 
High Court has considered the balance of inconvenience and the other circumstances 
and has come to the conclusion, and in our judgment that conclusion is right, that 
the facts established make out ‘ sufficient reason ’ for not granting stay. 

It was urged by counsel for the appellants that the High Court for reasons which 
were not adequate interfered with the order which was within the discretion of the 
trial Judge, and on that account the order must be set aside. But the High Court 
has pointed out that Ray, J., ‘ did not give full, proper and adequate consideration 
to all the circumstances and failed to apply his mind to the relevant affidavits ’ 
from which it emerged that all the evidence relating to the dispute was in India 
and that he did not express his views on the diverse contentions raised and remained 
content to observe that he was not in a position to decide the questions raised there- 
by, and granted stay because he did not find any compelling reasons for exercising 
the discretion against the appellants. This criticism of the High Court appears 
not to be unjustified. The High Court was therefore competent oh the view 
■expressed in interfering with the discretion. 


The two Courts below have differed on the question as to the law applicable 
to the contract. Ray, J., held that the contract, was governed by the American 
law. In appeal Mr. S. Choudhary appearing for the appellants propounded 
that view, but the Advocate-General of Bengal who followed him conceded (as 
observed by the High Court) that the ' . , . , 
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“ entire matter would be governed by the Indian -Law, the matter of arbitration by. the Indian 
Arbitration Act, and the -other matters under the aforesaid contract by the Indian Contract Act, 
* , . * * . , * * • so far as the rights 

and obligations under the disputed contract are concerned, the parties must now be taken to have 
accepted the Indian Contract Act as the relevant law for their determination.” 

■Counsel for the appellants say that no' such concession was made before the High 
Court by the Advocate-General, and the observations made in the judgment were 
the result of some misconception. Coimsel relies in support of this submission 
upon an affidavit sworn by one Surhid Mohan Sanyal constituted attorney of the 
appellants filed in this Court on the day on which Special Leave to appeal was 
panted. Apart from the circumstance that the affidavit is couched in terms which 
are vague, and the denial is not sworn on matters within the personal knowledge 
■of the deponent, it is a somewhat singular circumstance, that Sanyal who swore the 
affidavit relied upon, did not when he swore an affidavit in support of the petition 
for certificate under Article 133 of the Constitution before the High Court, make 
any such assertion. 

But on the view expressed by us, we deem it advisable not to express any opinion 
on the question as to the law applicable to the contract. It will be for the Court 
trying the suit to deal with that question, and to decide the suit. 

The appeal therefore fails and is dismissed wdth costs. 

Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — B. P. Sinha, Chief Justice, P. B. Gaiendragadkar, K. N, 
“Wanchoo, K. C. Das Gupta and J. C. Shah, JJ. 

Om Prakash Gupta . . Appellant* 

V, 

Dr. Rattan Singh and another . . Respondents. 

Delhi Rent Control Act {LIX of 1958) — Proceedings under — Denial of tenancy — Jurisdiction of Rent 
■Control Authority to decide the question. 

The Rent Control Act proceeds on the assumption that there is relationship of landlord and 
tenant. If the relationship is denied the authorities under the Act have to determine that question 
also, because a simple denial of the relationship cannot oust the jurisdiction of the tribunals under 
th6 Act. 

Appeal by Special Leave from the Judgment and Order, dated the 31st May, 
1962 of the Punjab High Court (Circuit Bench) at Delhi in S.A.O. No. 86-D of tg62. 

A. S. R. Chari, Senior Advocate (M. K. Ramamurthi, D. P, Singh and R. K. 
■Garg, Advocates of Mfs. Ramamurthi & Co., with him), for Appellant. 

G. S. Pathak, Senior Advocate {F. C. Bedi and D. D. Sharma, Advocates, 
•with him), for Respondents. 

The Judgment of the Court was delivered by 

Sinha, C.J. — ^This appeal by Special Leave is directed against the judgment and 
•order of a learned single Judge of tire Punjab High Court summarily dismissing the 
.appeal filed by the appellant, by his order, dated 31st May, 196a, from the order 
■of the Rent Control Tribunal, dated 7th March, 1962, confirming that of the Addi- 
tional Rent Controller, Delhi, dated 27th July, 1961, whereby he had directed the 
.appellant to be evicted from the premises in question. 

It appears that the respondents are admittedly the landlords of the premises. 
No. 24, Ansari Road, Darya Ganj, Delhi. The appellant claims to have been in 
occupation of the premises since prior to 1950, at a monthly rent of Rs. 50. In 1955, 
the respondents had instituted a suit for the eviction of tlie All India Postal & R.M.S. 
Union, and the appellant was also impleaded as a party to ffie suit. The respon- 
dents, in 1958, made an application for amendment of the plaint on the ground that 


* Civil AppeabNo. 541 of 1962. 
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they had come to know that the last owner, the father of the first respondent, had let 
the building to the appellant for his residential piurposes and that the case should, 
proceea against him only. But the Subordinate Judge, before whom^ the suit 
pending, did not permit the amendment of the plaint but granted permissicm to with-' 
draw from the suit with liberty to bring afresh one, by his order, dated 8th May, 1959 - 
Thereafter, on 25th February, i960, the respondents made an .application before the- 
Rent Controller, Delhi, for the eviction of the appellant alone, without impleading; 
the Union aforesaid as a party. The contention of the appellant was that the premises 
had been let out by the father of the first plaintiff-respondent to the All India Postal 
& R.M.S. Union for office-cum-residential purposes and the tenancy of the Union 
had never been terminated. The appellant also alleged that he was not a tenant and,, 
therefore, the application for his eviction was not maintainable. The petition for- 
eviction was founded on the allegation that the appellant as tenant had made persis- 
tent default in the payment of rent and, secondly, that the premises were bona fids' 
required by the respondents for their own residence, as the first respondent was, about, 
to leave the employment of a certain hospital which had provided him — with resi- 
dential accommodation, that is to say, the petition for eviction was brought under 
section 14 (i) [a) and (c).of tlie Delhi Rent Control Act (LIXof 1958) — ^whichivill. 
be referred to in the course of the judgment as the Act. The appellant besides 
denying his tenancy and asserting the tenancy of the Union aforesaid stated that the 
respondents had already got suitable accommodation and that their requirement 
of the premises in question was not bona fide ; the notice of demand for payment of 
rent seiwed on the appellant was neitlier valid nor proper in law inasmuch as 
he was not the tenant in respect of the premises, and that the notice of demand' 
should have been served on the Union. The appellant asserted that he was only a 
licensee of the Union, and that there was no relationship of landlord and tenant . 
between him and the respondents. On 2nd April, i960, the Additional Rent 
Controller passed an order directing the appellant to deposit the arrears of rent 
from 1st August, 1958, up-to-date, at the rate, of Rs. 50 per month, and future 
monthly rent, month by month, by the 15th of every following month. The, 
resporidente made an application on i6tli May, 1961 under section 15 (7) of the 
Act for striking out his defence against eviction on the ground that the tenant had', 
failed to make the payment or deposit, as directed by the order, dated 2nd April, 
i960, aforesaid. The appellant denied that he had made any default in, the- 
regular payment of rent, but also asserted that if there was any such default it 
was not intentional and was the result of a miscalculation. By his order, dated' 
26th July, 1961, the Additional Rent Controller ordered the defence ’of the 
appellant to be struck out. An appeal against the order striking out his . defence, 
was made to the Rent Control Tribunal on 15th September, 1961, which was late by 
6ne day. The learned Tribunal dismissed the appeal as time-barred, as also on- 
merits, by its order, dated 6th March, 1962. By his order, dated 27th July, 1961, 
the Additional^ Rent Controller passed an ex parte order of ejectment against tlie- 
appellant holding that prima facie the relationship of landlord and tenant had beem 
established, on the basis of certain rent receipts granted by the respondents to the 
appellant. He also ! held that the respondents’ personal bona fide need for 
accommodation had been established. Appeal against that order was dismissed 
, on 7th March, 1962, by the Rent Control Tribunal. On 28th May, 1962, the 
appellant filed a Second Appeal in the High Court of Punjab at Delhi against the. 
order, dated 7 th March 1962, of the Rent Control Tribunal, dismissing his appeal 
against the order of eviction. No Second Appeal was taken ^ to the High Court in. 
respect of the dismissal of the appeal relating to the order, dated 6th March, 1962, 
i^o’^trol Tribunal dismissing his appeal in respect of the order of the 
Additional Rent Controller striking out his defence. The Second Appeal was 
dism^sed simmanly by a Single Judge on 31st May, 1962. The appellant moved' 
tois Coui-t during the long vacation and obtained an order from thb learned' 
Vacation Judge granting Special Leave to appeal, on 5th June, 1962. 

^ A preliminary objection was taken on behalf of the landlord-respondents that 
no Second Appeal having been filed against the order aforesaid of the Rent Control 
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Tribunal, dismissing his appeal in respect of the order of the Additional Rent Gon- 
•troller striking out his defence, that order had become final between the parties, and, 
•therefore, this appeal was incompetent. As will presently appear, this question is 
bound up with the merits of the appeal and has, therefore, to be determined not as a 
.preliminary objection but as one of the contentions between the parties, on the 
jnerits of the appeal itself. 

It was argued on behalf of the appellant that the authorities under the Act had 
mo jurisdiction to entertain the proceedings, inasmuch as it was denied that there was 
any relationship of landlord and tenant between the parties. Consequently, it was 
further contended, the provisions of section 15 (7) of the Act could not be applied 
•against tire appellant in the absence of a finding that he was the tenant in respect of 
the premises in question. It was also contended that the delay of one day rnade in 
, preferring the appeal to the Rent Control Tribunal should have been condoned, and 
•the order refusing condonation was vitiated by applying erroneous considerations. 
Other contentions raised related to conciurent findings of fact of the Rent Controller 
•and the Rent Control Tribunal and we need not, therefore, take notice of these argu- 
.ments. The most, important question that arises for determination in this case is 
Avhether or not the Rent Control a,uthorities had jurisdiction in the matter in con- 
troversy in this case. Ordinarily it is for the Civil Courts to determine whether and, 
if so, what jural relationship exists beUveen the litigating parties. But the Act has 
ibeen enacted to provide for the control of rents and evictions of tenants, avowedly for 
their benefit and protection. The Act postulates the relationship of landlord and 
tenant, which must be a pre-existing relationship. The Act is directed to control 
some of the terms and incidents of that relationship. Hence, there is no express 
provision in the Act empowering the Controller, or the Tribunal, to determine whe- 
tlier or not tiiere is a relationship of landlord and tenant. In most cases such a 
■question would not arise for . determination by the authorities under the Act. A 
landlord must be very ill-advised to start proceedings under the Act, if there is no 
3uch relationship of landlord and tenant. If a person in possession of the premises is 
mot a tenant, the owner of the premises would be entitled to institute a suit for eject- 
ment in. the. Civil Courts, untrammelled by the provisions of the Act. It is only when 
he happens to be the tenant of premises in an urban area that the provisions of the 
.Act are attracted. If a person moves a Controller for eviction of a person on the 
ground that he is a tenant who had, by his acts or omissions, made himself liable to be 
•evicted on . any one of the grormds for eviction, and if the tenant denies that the 
plaintiff is the landlord, the Controller has to decide the question whether there was 
a relationship of landlord and tenant. If the Controller decides that there is no such 
relationship the proceeding has to be terminated, without deciding the main question 
in controversy, namely, the question of eviction. If on the other hand, the Control- 
..ler comes to the opposite conclusion and holds that the person seeking eviction was 
.the landlord and the person in possession was the tenant the proceedings have to go 
-on. Under section 15 (4) of.the Act, the Controller is authorised to decide the ques- 
tion whether the claimant was entitled to an order for payment of rent, and if there is 
.a dispute as to the person or persons to whom the rent is payable, he may direct the 
' tenant to deposit with him the amount payable until the decision of the question as 
to who is entitled to that payrnent. “Landlord” has been defined under the Act 
as a person who is receiving or is entitled to receive the rent of the premises (omitting 
the words not necessary for our present purposes). If the Controller comes to the 
•conclusion that any dispute raised by the tenant as to who was entitled to receive 
rent had been raised by the tenant for false or frivolous reasons, he may order 
the defence against eviction to be struck out (section 15 (5)). Similarly, if a tenant fails 
to make payment or deposit as required by section 15 (2), the Controller may order 
the defence against eviction to be struck out and proceed with the hearing of the 
‘-application for eviction (section 15(7)). Such an order was, as already indicated, 
passed by the Rent Controller in tlus case. .Now, proceedings under section 15 are 
primarily meant for the benefit of the tenant, and the section authorises the Control- 
ler, after giving the parties an opportunity of being heard, to inake an order direct- 
ang the tenant to pay the amount found on calculation to be due to the landlord or to 
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k dLied the authorities under the Act have to determine that questmn also^ 
bec^ause a simple denial of the relationship cannot oust the jurisdiction 
unrlpr the Act True, they are tribunals of limited jurisdiction, the scope o 

indlJithoriW being limited by the provisions of the Statute. But a simple 
Lnial of the relationship either by the allegcdlandlord or by the 

not have the effect of ousting the jurisdiction of the authorities under the Act, because 
the SlSt tWng in the world would be for the part^- interested to block^the proceed- 
invs under the Act to deny the relationship of landlord and tenant. The tnbunal 
under the Act being creatures of the Statute have limited jurisdiction and have to 
function within the four-corners of the Statute creating them. But within the prbm- 
-sion's of the Act, they are tribunals of exclusive jurisdiction and their orders are nnai 
and not liable to be questioned in collateral proceedings like a separate smt or appli- 
cation in eitecution proceedings. In our opinion, therefore, there is 110 substance m 
the contention that as soon as the appellant denied the relationship of landlord 
tenant, the jurisdiction of the authorities under the Act was completely ousted. Wor 
is there any justification in the contention that the provisions of sub-section (7) ot 
section 15 of the Act had been erroneously applied to the appellant, 
under those provisions were for his benefit and he must be deemed to have invited the 
Controller to pass those orders in his favour. Otherwise, he should have walkeq 
out of the proceedings after intimating to the Controller that he was not interested to 
contest the proceedings inasmuch as he w'as not a tenant, and that a third party was 
the tenant. This order, of course, will bind only the appellant and no one else, and 
as he failed to take advantage of the order passed in his favour under section 15 ( 7 )» 
he cannot make a* grievance of it. Whether or not a delay of one day should h^e 
been condoned was a matter of discretion with the appellate authority, aiid it is not for 
this Court to say that this discretion should have been exercised in one way and not 
in another. The crucial question is not whether the delay is of one day or towe, 
but whether or’ not there was any justification for the delay. It is for the appellate 
authority to determine whether or not the appellant had satisfied it as to the sufficiency 
of the ground for condoning the delay. This question of condonation of 
mote or less of academic interest only, because the Tribunal not only considered the 
question of delay but also the appeal on its merits, and on merits also it came to the 
cohclusiOn that there was -no ground for interference with the orders passed by . the 
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Rent Controller. Hence, the question of condonation of delay is of no importance in 
this case. What is of greater importance is the merit of the decision awarding posses- 
sion to the landlord. In this connection^ it may be added that it was a little inconsis- 
tent on the part of the appellant to have taken all the advantages the Act affords to a 
tenant and then to turn roUnd and to assert that the Rent Controller had no jurisdic- 
tion in the matter, because he -was not the tenant. The Rent Controller had to deter- 
mine the controversy as between the parties for the purposes of disposing of the case 
under the Act. If the appellant really was a tenant, he has had the benefit of 
the provisions of the Act, including the six month’s time as a period of grace after an 
order of the Rent Controller granting the landlord’s prayer for-eviction. If he was 
not the tenant, he has nothing to lose by the order of the Rent Controller. These 
proceedings cannot affect the interest of one who is not a party to the present case. 
Furthermore, a Second Appeal lay from the appellate order of the Rent Control 
Tribunal dismissing the appellant’s appeal against the order striking out his defence. 
No such Second Appeal was taken to the High Court, though as already stated a 
Second Appeal was preferred against the order of the Rent Control Tribunal dismis- 
sing his appeal against the order of eviction. The position is that the appellate order 
of the Rent Control Tribunal, dated 6th March 1962, dismissing the appeal against 
the order striking out his defence became final between the parties and is no more 
open to challenge. Hence, it is no more open to the appellant to challenge the juris- 
diction of the authorities under the Act. 

In our opinion, therefore, there is no merit in this appeal.. It is accordingly 
dismissed with costs. 

Appeal dismissed, 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — B. P. Sinha, Chief Justice, P. B. Gajendragadkar, K. N. 
Wanchoo, K. C. Das Gupta and J. G. Shah, JJ. 

Lakshmi Narain . . Appellant* 

‘v. 

The First Additional District Judge, Allahabad and others .. Respondents. 

Miss Ai Nihal Singh . . Intervener. 

V.P. Civil Laws {Reforms and Amendment) AttfXXlV if 1954) — First appeal pending in High Court in 
suit decided prior to enactment of the Act of less than ten thousand rupees valuahon — If could be transferred 
under section 24, Civil Procedure Code {V of 1908) to District Judge or Additional Judge empowered under 
the Act to hear and dispose of suck appeals. 

A first appeal in asuit decided prior to the enactment of the U.P. Civil Laws (Reforms and 
Amendment) Act (XXIV of 1954), involving a Valuation of less than ten thousand rupees could not 
be transferred by the High Court under section 24 of the Code of Civil Procedure (V of tgoS) to a. 
District Judge or Additional District Judge empowered tmder that Act to hear and dispose -of such 
appeals. In the fate of section 3 (i) of the Act it is impossible to hold that the District Courts were 
competent to hear appeals of the valuation of ten thousand rupees or less in suits decided before the- 
Act came into forccj and appeals from, which were pending before the High Court. 

Sarjudii V. Rarnpathi Kunwari, (1962) All. L.J. 544, reversed. 

Appeal from the judgment and Order, dated the 13th July, 1962 of the Allaha- 
bad High Court in Special Appeal No. 82 of 1962. 

M. C. Selalvad, Attorney-General for India {B. C. Misra, Advocate, tvith him), fo^ 
Appellant. 

K. S. Hajela, Senior Advocate (C. P. Lai, Advocate, with him), for Respondent. 
No. I. 

J. P. Goyal, Advocate for ‘Intervener. 

The Judgment of the Court was delivered by 

Sinha, C.J. — I Vhen tve had finished the hearing of the case on 13th December,. 
1962, we intimated to the parties that the appeal was allowed and that our reasons 
would follow., , , , 
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tto the enactment of the Act,_involvi g_ ^ n;qtr 5 r.t Tode-e or Additional Dis- 


the enactment of the f Additional bis- 

SSialDistrlct Judge, Allahabid,| the first respoijdcnt 
Anct Judge. T ^ through counsel at the hearing. The other respondents, 

r«p^ in the®mai„ appeal, have no. entered appearance and 

apparently are not interested m the result of, this appeal, ^ _ 

^ T J fin l-iriniT out the points in controversy between the parties it is 
’ the following faett The appellant, as plaintiff, instituted Suit 

necessary to state ^ g ^ I P Mathm-a, for possession of certain 

SttlnS, 1949, a^init respondents 2 and 3. That smt stood 

properties, on 26th>nuar^, unsuccessful plaintiff preferred a first 

'""'rtnthe llSiSurtof^^^^^ and it was numbered First 

cii of iQt^a The First Appeal aforesaid remained pending m the High 
8th Febniary, 1952, when it was instituted, until 23rd April, 1952, 
SSitiSnofifiSt^tSpaS^^ the appeal had been transferred to the 
^^,^rt nf the District Judge, Allahabad, for hearing. This order was passed by 
the learned Chief Justice in Chambers, under section 24 (i) (a) of the Code of 
S p^S;edure, on his oivn motion without notice to the parties concerned. 
'The order of the Chief Justice is in these terms : 


“ Tt hereby ordered that first appeals mentioned in the list annexed hereto transferred wider 
orders oflhrGoLt to the Court of the District Judge. Allahabad arc norv transferred from that 
£rt to the Court of the ist Additional District Judge at Allahabad. 


Tn the list annexed is the appeal now in question, along twth a number of other 
This order of the learned Chief Justice appears to have been passed in 
Xw of the recent legislation, the Act aforesaid, which amended a large number of 
Itatuterone of them being the Bengal, Agra and Assam Civil Courts Act (XII of 
t 8871 ’section Hi, clause (a) of sub-section (i) was amended so as to substitute 
'ten thousand rupees ’ for ‘ five thousand rupees ’ , thus enabling District Courts to 
entertain first appeals up to a valuation of ten thousand rupees. The appellant 
-anneared before that Court and raised a preliminary objection as to the jurisdiction 
of that Court to hear the appeal. That Court overruled the prelinunary objection 
as to its iurisdiclion, by its order, dated 31st May, 1962, obsemng that it could not 
contravene the orders of the High Court and that the remedy of the appcllant,-ii 
anv lay in the High Court itself. Thereupon the appellant moved the High Court 
under Articles 226 and 227 of the Constitution for a ivrit of certiorari for calling for 
the records of the appeal, and for a writ of Prohibition restraining tlie first respqndehl 
■from hearing, the appeal. The writ petition- was placed' before a. single Judge ,ol 
that Court (Dwivedi, J.), who by. his order, dated i ith July, 1962, dismissed the 
petition in view .of a Division Bench ruling of the same Court in a judgment, dated 
14th Novemberj 1961, in the case , of Sarjudei v. Rampati Kimwari\ The learned 
"Single Judge rightly pointed out that he could not go behind the decision of the 
'Division' Bench, even though it was pressed upon him that the decision required 
reconsideration. The appellant then preferred an appeal from the order of the 
'learned Single Judge, dismissing the- appeal in limine. The appeal being Special 
Ci'^ Appeal No. 82 of 1962, was dismissed summarily on 20th July, 1962, on the 
-ground that the question raised in the appeal was concluded by the decision of the 
Division Bench aforesaid. The Division Bench refused to refer the question to .a 
larger Bench and preferred to follow that decision. The appellant moved the , Higl 
'Court for Special Leave to appeal to this Court which was granted, and that is hoi\ 
the appeal has come to this Court. The Division Bench pointed out that thougl 
the question had ‘‘ been exhaustively dealt with by this Court in the case of Sarjudl 
-V. Rarripati KunwarP’’ the case involved a substantial question of law and was one o 
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•general importance as a large number of such cases were pending. In view of those 
■considerations, the Court granted the certificate under Article 133 ( i) (c) of the Con- 
stitution. Curiously enough the Court . granted costs to the appellant against the 
first Additional District Judge, Allahabad, who was the opposite party No. i in the 
Jligh Court in those proceedings. 

Before we deal with the main point in controversy, it is necessary to point out 
that this Act had come up for consideration before a Division Bench (Agarwala and 
MuUa, JJ.) in First Appeal No. 60 of 1955, and its’ judgment, dated i8th February, 
1955, is reported in the case of Opril Spencer v. M. H. Spencer'^. The learned Judges 
held that the right of appeal was not merely a matter of procedure but a matter of 
substantive right and the right of appeal from the decision of an inferior tribunal to 
a superior tribunal becomes a vested right at the date of the institution of the suit. 
They also relied upon the provisions of section 3 of the Act, which will hereinafter 
"be dealt with, and came to the conclusion that the right of coming up in appeal to 
the High Court having Become vested before the Act came into force could not be 
affected by the provisions of the Act, and that, therefore, all appeals which lay to 
the High Court under the pre-existing law would still continue to lie in the High 
Court if the suit hadBeen instituted prior to the coming into effect of the Act. In 
the result they allowed the appeal to be filed in the High Court. That case is a 
clear authority for the proposition that the Act, by section 3(1), had saved pending 
appeals in the High Court from the operation of the Act. But it appears that in 
■view of the pendency of a large number of first appeals involving valuations of ten 
thousand rupees or less, the High Court was inclined to reconsider the matter, and, 
therefore, gave notice to the parties in a number of pending first appeals and heard 
the matter afresh. The judgment of the Court, by a Division Bench consisting of 
Desaij’C.J., and Ramabhadran, J., is reported in Sarjudei v. Rampaii KunwarP. This 
time the Bench came to, a -conclusion different from that of the previous Division 
Bench of the same High Court. It is the correctness of this decision which is challen- 
ged before us. 

Turning to the merits of the decision, it appears that the High Court recognised 
the legal position that the Act had no retrospective operation, and that the right 
±0 appeal to a superior tribunal is a vested right which is determined at the date of 
the institution of the suit or proceeding.' The High Court, in that view of the matter, 
accepted the position that in spite of the Act the pending appeal in that Court could 
Be disposed of By it. But it took the view that the Act did not have the effect of 
amending the provisions of section 24 of the Code of Civil Procedure, under which 
the right of a litigant to an appeal is always subject to the right of the High Court 
to transfer it under section 24 ” . The High Court further took the view that this 
■overriding power of the High Court to transfer a case to a competent Court was in 
supersession of the party’s right to have the case tried by a particular Court. The 
High Court rightly raised the question whether District Judges or Additional District 
Judges were competent to dispose of cases like the one before them. The question 
thus rightly posed has Been wrongly answered By reliance upon the doctrine that 
the right of the High Court to transfer a case from itself to another Court or from 
one Court to another overrides the right of a party to have its case determined by a 
particular Court. In effect, the High Court took the view that after the enforce- 
ment of the Act, appeals involving valuations up to ten thousand rupees could be 
dealt with by District Judges or Additional District Judges, and therefore, they were 
competent to deal with then, though such appeals could not have been entertained 
By those Courts on the date on which they were preferred, having in view the date 
of the decision of suit. The Court further held that it was irrelevant to consider 
-whether or not the Act had been given retrospective effect. The High Court empha- 
sised the fact that appeals like the one before them had been transferred to the Dis- 
trict Courts not under the provisions of the Act but under section 24 of the Code of 
Civil Procedure. In this connection, the High Court proceeded to make the follow- 
ing observations : 
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That section runs as under : 
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A Tnnde bv this Act shall not affect the validity, invalidity, effect or conscqucj 

Any T" 1 ™ j. Lffercd or any right, title, obligation or liability already acqviii 
of any release or discharge of or from any debt, decree, liability, or rmy junsi 

accrued or incurred or ^^•^ ^^ ^^oceeding instituted or commenced --in Court prior to 

*‘°mmenc^ent of this Act shall, notwithstanding any amendment herein made continue to 
heard and decided by such Court.” 
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T-u rjirrh CnuTt has not given effect to the words any proceeding inslituted 
The High Court prior to the commencement of this Act shall, notivil 

amendmen herein made continue to be heard and decided by sr 
stending 7 ^ ivords just quoted of section 3 (1) of the A 

wierh Court and the High Court alone would be competent to hear and dea 
nnLab oending before it. In other words, the District Courts tvere not com] 
Snt m\ear mch appeals, and, therefore, the High Court could not have transferr 
those appeals to be heard by the District Judge or Additional Distnet Judge, n 
•mnch as section 24 postulates that the Court to ivhich the suit or appeal or otl 
nroceeding is transferred should be competent to try or dispose of the same, ( 
ke date the appeal in question was preferred in the High Court, the District Cou 
were not competent to hear such a case. The competency of those Courts to h( 
such cases arises by virtue of the amendment to section 21 of the Civil Courts A 
aforesaid We are here not concerned with the question ivhetlier in the absence 
a saving clause, like the one introduced by section 3 (i), the High Court would hs 
been right in taking recourse to section 24 of the Code of Civil Procedure. But 
the face of section 3(1) of the Act, it is impossible to hold that the District Courts \v< 
competent to hear appeals of the valuation of ten thousand rupees or less in St 
decided before the Act came into force, and appeals from which were pending bef 
the High Court. 

The High Court was led to the conclusion to wliich it came in view of the dec 
red objects and reasons for the Amending Act, As a matter of fact, the High Co 
has relied upon the following extract from the Statement of Objects and Reasoi 


“ In order to reduce the volume of ^york in the High Court and to ensure quicker disposa 
anneals the Bengal, Agra and Assam Civil Courts Act, 1887, is proposed to be amended so t 
appeals’ in cases from Rs. 5>'^oo to Rs. 10,000 in valuation may be heard by District Judges.” 


It is true, as pointed out by the High Court, that the object behind the amendmi 
in question was to give relief to the High Court. But the High Court was in er 
in tiiinking that the Legislature amended the law as “ the relief was required i 
tantaneously. ” The Amending Act may have given re’ief to the High Court 
respect of appeals to be instituted after the commencement of the Act, but it did i 
grant the much required relief to that Court in respect of pending first appeals. * 
a plain reading of the provisions of section 3 (i), it is clear that the Legiriature c 
not grant that very much needed instantaneous relief If it intended to . do so 
has failed to give effect to its intentions by the words used in section 3 (1). 


could near omy suoii w. u/ i-nt xxi^n ijouri, as iney were tu 

patent to hear and dispose of. But its conclusion that such competency was there 
the date the Act came into effect, suffers from the infirmity that it does not give efi 
to the concluding words of section 3 (i). 


The High Court was fully cognizant of the legal position, that District Jud 
d hear only such appeals, on transfer by the High Court, as they were co 
+/-1 V«<=kov i^r» H rlisnnse of. But its conr.liisinn that Time 


For the reasons aforesaid, it must be held that the High Court had not taken 
correct view of the legal positibn.' The appeal is accordingly allowed and the or 
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of the High Court transferring the appeal to the District Judge dr the Additional 
District Judge is set aside. It is directed that the appeal be heard by the High 
Court itself, in the absence of any law to the contrary. There will be no order as to 
costs throughout, as the main respondent in this Court and below was a Court itself; 
and ordinarily no costs are granted against a Court. 

K.S. Appeal allowed, 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present : — S. J. Imam, J. L. Kapur, K._Subba Rao and J. R. Mudholkar, JJ ; 
Kurapati Venkata Mallayya and another . . Appellants* 

V. 

Thondepu Ramaswami & Co., and another . . Respondents. 

Civil Procedure Code {V of 1908) Order 39, rule i — Receiver — Authority “ to collect the debts ” — If gives 
power to institute suit in his own name — Suit in name of Receiver — Amendment as one on behalf of party — ^ect 
on limitation — Civil Procedure Code (V of 1908), Order 6, nde 17. 

Sale of goods — Contract of sale — Price if should be fixed. 

A Receiver authorised “ to collect the defats ” is empowered to institute suit therefor and a suit 
instituted by the Receiver in his otsm name is perfectly competent. Even assuming that it -ivould 
have been more appropriate for the Receiver to show in the cause title that it was the firm (of tvhich 
he was Receiver) •was the real plaintiff and that the firm was suing through him it was merely a case 
of misdescription and the plaint could be amended at any time for the purpose of sho'iving the correct 
description of the plaintiff, and the question of limitation would not arise in such a case. 

It would not be correct to say that it is an invariable rule that where a contract of sale has taken 
place a price must necessarily have been agreed upon. (Fi* section 9 (2) of the Sale of Goods Act). 

Appeal from the Judgment and Decree dated the 17th November, 1955, of the 
Andhra Pradesh High Court in A.S. No. 51 of 1951. 

A. Ranganadham Chetty, Senior Advocate, and {A. V. Rangam, Miss A. Vedavallt 
and it. R. Chaudhuri, Advocates, ^vith him), or Appellant. 

R. Ganapathy Iyer and' R. Thiagarajan, Advocates and G. Gopalakrishnan, 
Advocate of Mjs. Gagrat & Co., for Respondent No. i , 

The Judgment of the Court was delivered by 

Mudholkar, J . — ^This is an appeal by a certificate granted by the High Court o 
Andhra Pradesh under Article 133 (i) (a) of the Constitution. 

The relevant acts are these : 

The plaintiff-respondent Ramaswamy & Co., who 03 ^ on business in tobacco 
at Guntur instituted a suit against the appellant-firm which also carries on similar 
business at that place and its alleged partners Kurapati Venkata Mallayya and Mii- 
tapalli Abbayya, for the recovery of the price of 1 12 bales of DB tobacco strips (here- 
after referred to as DB strips) sold to them on June 5, 1946, amounting to Rs. 14,095 
and interest thereon from the date of purchase to the date of suit. In addition, the- 
respondent firm claimed interest firom the date of suit to the date of realization. It is 
the respondent firm’s case that the tobacco weighed 28,196 poimds and that the 
appellant firm purchased it by agreeing to pay its price at 8 annas per pound. Fur- 
ther according to the respondent-firm the appellant firm agreed to pay interest on 
the amount at 9 per cent per annum. The appellankfirm denied having purchased 
I JO bales of tobacco from the respondent-firm and denied also having agreed to pay 
its "price at 8 annas per pound or at any other rate. They also denied the existence 

of any agreement to pay any interest. 

According to the appellant-firm in May, 1946, it secured a contract to supply to 
the Russian Government 3,000 bales of inferior tobacco at the rate of 8 annas per 
pound. One Kottamasu Venkat^varlu (who was distantly related to the partners 


* Civil Appeal No. 339 of *96o. 


r2tli December. 1962. 









of the appellant-firm) was the managing partner of the respondent-firm. This firm 
had some infeiror tobacco and Venkatcswarlu pressed the appellant-firm to take over 
1X2 bales of that tobacco from it anddendcr thern towards the contract with the 
Russian Government saying that the appellant-firm may deduct one anna per pound 
from the price received from the Russian Government towards their expenses and 
commission. The appellant-firm liad reluctantly agreed to this request and despat- 
ched 97 out of the iia bales to Kakinada after getting Agmark certificate "with res- 
pect to them, with the assiatnee of Venkatcswarlu. The representative of the 
Russian Government, however, rejected the goods on the ground that they w'crc of 
inferior quality. Five bales out of these 97 bales were rejected by the Agmark 
authorities after re-inspection of the goods at Kakinada. Tliosc bales 'were returned 
to Guntur along with other rejected bales which belonged to the appellant-firm but 
theywereconsumedin an accidental fire in the godowm of the appellant-firm. The 
lemaining 92 bales ac said to be still lying with the shipping agent at Kakinada and 
that as the tobacco is of vei-y poor quality no purchaser had yet been found for it. 
inuecn bales out of the iia bales which had not been sent to Kakinada got damaged 
and had to be rebaled. As a result of the rebaling they were reduced to ten bales 
and these are still lying with the appellant-firm, which the appellant-firm xvas willing 
to return to the respondent-firm on its paying the godow'n cliargcs. 


Thus, the mam defence of the appellant-firm is that it never purchased n2 
bales of tobacco from the rcspondent-finji and, therefore, the respond ent-finn could 
^ ^ mentioned that before the institu- 

m been appointed in another suit for realisation of the 

had made an ordnr^^°^ cnt-firm. The Court before which the suit was pending 
dut m the permitting the Receiver to collect the debts 

instituted the suit ouf JuifieVdS" appejf ^ the Rcccn;cr Suryanarayana 

appeal arises, describing himself thus in the 


appointed in O.S. No. 275 of 1948 on the file of Uic District 


To riehno 1 [nstitme^a^iiit^n*^l i^ntenable because a Receiver has 

been expresslv authorised hv further that the Receiver had not 

Court to institute the suit in question. The appel- 


lant-finiiako contended that the ^ 

that the respondent-firm w-as not entitled cither'^to specifically contended 

The aDoellant-firm fnriVir..- - j .1 ... alleged price or to any 11 


Theappe{ia"nTfi;^Vmther^^^^^^^ 

of the firm since the year 1042 because as a * ^Pj^bi Abbayj'a ceased to be a partner 
and his sons. Abbawa’s ini-pr^ct- *1 result of a partition between Abbajtya 


and his sons, Abbayyk’s interest in the ann.ir'’f n‘ a partition between Abbajq^ 
sons, Kotilingam. appellant-firm fell to the share of one of his 


tenable “n'll that the suit teat not 

ttjth Decentbe^ .949. 

‘‘ Messrs* -Tliondepu Ramaswam? Xr r»« , . • . 

appointed in 0 ,S. 1 ^ 6 , 275 of 1048 on the Suryanarayana Garu Receiver 

In place of the original 


Munsit’s Court, GiLtur^''™’ tteceiver, appomted in O.S, No, 075 of 1948 dn the filcjof the District 


Thereupon the appellant-firm filed nn j i • 

tended that the amendment was made 1(5^1 wntten statement in wliich it con- 
does not cure the initial defect in the suit of) of limitation and that il 

the one who was entitled to institute a sub 1 ^ person other than 

by limitation. ^bat consequently the suit -was barred 

rrti . • « 


The trial Court held tKat +1.,.^ ’ , 

alleged by it but that it had not estaShe,? established the contra 

pay the price at the rate of 8 annas oer appellant-firm had agreed 

per pound. It, however, held that.tlie price 
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tobacco was Rs. 5,693-3-0, but it, dismissed the suit on- the ground that I. Surya- 
narayana was not entitled to institute a smt in his capacity as Receiver in O.S. 
No. 275 of 1948, that the amendment of the plaiiit was made beyond the period of 
limitation and that, therefore, the suit was barred by time. . - 

In appeal the High Court held that the Receiver was entitled to institute the 
suit having been authorised by the Court to collect the debts of T. Ramaswami & 
Co., that at the most there was a misdescription of the plaintiff-firm in the cause- 
title of the suit which could be corrected any time and that consequently the suit 
was within time. It further held that the price of tobacco agreed to between the 
parties was 8 annas per pound and that the plaintiff was entitled to a decree for Rs. 
14,098 and interest at 6% per annum from the date of delivery of the goods till 
realization. 

The first point urged before us by Mr. Ranganadham Chetty on behalf of the 
appellant-firm is that the High Court, as well as the Subordinate Judge were in error 
in holding that the bales in question had been purchased by the appellant-firm 
from the respondent-firm. This, however, is a question of fact and since the two 
Courts below, have found against the appellant-firm on this point this Court would 
not ordinarily interfere with such a finding. Mr. Ranganadham Chetty, however, 
contended on the authority of the decision in Srimati Bibkabati Devi v. Kumar Ramendra 
Narayana Roy^ that the practice of the Court in appeals by Special Leave is not a cast 
iron one and that it would, therefore, be open to this Court to depart from it in an 
appropriate case. The aforesaid decision was referred to by this Court in Srinivasa 
Ram Kumar v. Mahabir Prasad and others^ and it was pointed out that when the Courts 
below have given concurrent findings on pure questions of fact, this Court would 
not ordinarily interfere with them and review the evidence for the third time unless 
there are exceptional circumstances justifying a departure from the normal practice. 
Learned counsel contended that this is an unusual case because the reasons given 
by the High Court for holding that the transaction was a sale are quite different 
from those given by the trial Court and in fact one of the reasons given by the High 
Court proceeds on a view of an important piece of evidence which is diametrically 
opposite to that expressed by the trial Court. Mr. Ranganadham Chetty pointed 
out that in support of its claim the respondent-firm relied upon two entries in its 
account books Exhibits A-13 and A-14, that these entries were not relied upon by 
the trial Court, but the High Court has without giving any reasons for regarding 
them as genuine, acted upon them. What the trial Court has said in paragraph 14 
of its judgment is as follows : 

" la order to establish the sale of 112 bales of flue cured Virginia tobacco strips, Ramaswamy 
relies on certain entries in the account books of his firm. Exhibit A-13 is the katha on page 27 of the 
day book of Thondepu Ramaswamy & Co., containing an entry in respect of 112 bales weighing 
28,196 pounds at Re 0-8-0 per pound and debiting a sum of Rs. 14,098. The words “Re. 0-8-0 per 
pound ” are contained in the third line of the entry. The words “112 bales weighing 28,196 po’imds 
at Re. 0-8-0 per pound ” appear to be svritten closely. The sum ofRs. 14,098 appears in different ink. 
Exhibit A-14 is the katha of the 1st defendant firm found on page m of the corresponding ledger 
of Thondepu Ramaswamy & Co. On 5th June, 1946, a sum of Rs. 14,098 was debited in respect of 
112 bales of baru tobacco weighing 28,196 pounds at Re. 0-8-0 per pound. In the second line of the 

entry the price therefor ( ) and the debit of the sum of Rs. 14,098 are found. On 21st August, 

1946, interest of Rs. 267-1-0 was added. Exhibit A-17 is the interest Katha of Messrs. Thondepu 
Ramaswamy & Co. Exhibit A-16 is the katha at page 41 of the day book of Thondepu Ramaswamy 
& Co. The katha shows that on 21st August, 1946 two balancing entries for interest of Rs. 267-13-6 
were made in the day book. The entry on the right hand side has been scored out and Ramaswamy 
has not been able to explain why and imder what circumstances the entry happens to be scored out. 
Ihe entry on the left hand side however, was not scored out. The totals do not tally tmless the sum 
of Rs. 267-13-6 is included in the aggregate sum mentioned on the right hand side on page 41. It 
has been commented on behalf of the defendants that Ramaswamy himself has no personal know- 
1 edge of the entries, that the clerks who made the entries in the account books have not been examined 
and that Exhibits A-13, A-14 and A-16 cannot be relied on in order to come to the conclusion that 
the transaction relating to 1 12 bales was a sale and only a sale. Though Ramastvamy was not present 


1. (1946) 2 M.L.J. 442 : L.R. 73 I.A. 246 at 2. (19513 S.G.J. 261; (1951) S.G.R. 277 at 
259 (P.C.). 281. 



486 


■' THE SUPREME COURT JOURNAL. 


[19% 


„h=n ihe entric. „..do in Ite several regi.tus et hi. f™, ii i. nol dio.»lcd .hat the aecoun'^ 
have been maintained in the usual course of business. n • u 

■ ' It is no' doubt true that in para. 28 while dcahng with the question of price the 
trial Court has observed : 

“Much reliance cannot be placed on the rate mentioned f 
price has to be determined independently having regard to the fact that the price of tobacco clepre 

ciates gradually with its age.” , _ 

It will thus be seen that the trial Court has not rejected.these entries outright but only 
reiected them in so far as they were intended to establish the price agreed to be 
paid to the respondent-firm. Dealing with this matter the High Court has observe 
thus : 

r “ Exhibit A-13 is the entry in the day book of Tliondcpu Ramaswami & Go., under ^tc 5th 
Tune, 1946 wherein a sum ofRs. 14,098 is debited to the defendant-firm in rcspe« of 1 12 bales ol 
tobacco weighing 28,196 pounds at 8 annas per pound. Though the figures Rs. 14,098 svere 
written in a different ink from the rest of the entry, this is not a suspicious circumstance^ because the 
rest of the entry which is in the same ink and which is written in a normal manner contains reference 
to the sale of 28,196 pounds at 8 annas per pound. The rcsult.mt total is entered in the column on 
the right hand side as Rs. 14,098. It may be that the figure of Rs. 14,098 was entered a little mter 
before the accounts for the day were closed. Exhibit A- 14 is ^be corresponding ledger of Thondepu 
Ramas^vamy & Go., and the entries in tlie day book arc duly incorporated in the ledger.” 

Then later on the High Court has observed : 

“ At the same time the entries in the regularly kept books of the plaintiff firm cannot be thrown 
overboard particularly when no challenge was made of their genuineness.” 

The High Court has also stated : 

“ It is apparent from Exhibit A-23 that the defendant firm was shown to be a debtor not merely 
with respect to Rs. 14,098 the price of 28,196 pounds but also in respect of the interest due upon the 
sum, and the plaintiff firm has paid income-tax thereon.” 

All tills shows that for accepting the entries in tolo the High Court has given 
certain reasons and even though we may not agree with them it cannot be said that 
there is any unusual circumstance which would warrant our reviewing afresh the 
evidence on the point as to whether the transaction in question %vas a sale or not. 

Mr. Ranganadham Chetty next contended that the Courts below have not 
borne in mind the true significance of the words “ no price ” occurring in the entry 
relating to the 112 bales in question in the verification register Exhibit A-28. 
The Entry reads thus : 

5th June, 1946* Eor 112 bales of Baru tobacco no price at Re. 0-8-0 per pound. . . . 14,090-0-0.” 

The entries were in Telugu and the actual words used are “ ” 

and according to Mr. Ranganadham Chetty they mean that there ivaViio sal'eV The 
Courts below, however, which were conversant with the language, have understood 
the entry to rnean no price and that is how the expression has been translated in 
.the paper book and it is not open to Mr. Ranganadham Chetty to say that the mean- 
ing is otherwise than this. Mr. Chetty then contended that even accepting that the 
-meaning is only no price the proper inference to be drawn is that there was no 
transaction of sale and that the rate of 8 annas per pound stated in the entry is given 
.merely for valmng the 1 12 bales. That may be so, but it does not negative the effect 
of the other entries which clearly point to the transaction being a sale. Some point 
was also sought to be made by Mr. Ranganadham Chetty from the fact that no copy 
■of the transport permit required to be taken for the transfer of excisable articles from 
-one bonded warehouse to another was placed on record. We fail to see the signifi- 
cance of this because the appellant-firm admits that 112 bales of tobacco were 
actually received by it from the respondent-firm. It will thus be seen that there are 
no exceptional circumstances or unusual reasons which would induce us to re-examine 
the entire evidence on the point ourselves. We, therefore, decline to do so. 

questmn is whether the suit was in proper form and was within time, 
of action for the suit arose on 5th June, 1946, it is admitted before 
us that the Courts -were closed on 5th June, 1949, and the suit was filed on the day 
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on which they reopened . It would, therefore, be within time if it was properly 
•constituted on the date on which it was filed. Injagat Tarini Dasiv. J^eba Gopal 
•ChakV- which is the leading case on the point it was held by the Calcutta High Court 
that a Court must authorise a Receiver to sue in his own name and a Receiver who is 
authorised to sue though not expressly in his own name, may do so by virtue of his 
appointment with full powers under section 503 of the Code of Civil Procedure (Act 
.’XIV of 1882). In coming to this conclusion the learned Judges pointed out that the 
object and purpose of the appointment, of a Receiver may be generally stated to be 
the preservation of the subject-matter of the litigation pending judicial determination 
•of the rights of the parties and that it does not necessarily follow that if he is autho- 
rized to sue, he cannot sue in liis own name. Then the learned Judges pointed 
out ; , 

Though he is in one sensfe a custodian of the property of the person, •whom in certain respects 
he is inade to supplant, there seems to be no reason why his power should not be held to be co-exten- 
-sive with his functions. It is clear that he cannot conveniently perform those functions, unless upon 
' the theory that he has sufficient interest in the subject-matter committed to him, to enable him to sue 
un respect .thereof by virtue of his office, in his orivn name. 

• • •• «« •• ••• 

■Oa the whole, we are disposed to take the view that, although a Receiver is not the assignee or ben- 
ncial ot\mer of the property entrusted to his care, it is an incomplete and inaccurate statemente of 
his relations to the property to say that he is merely its custodian. When a Court has taken property 
-into its own charge and 'Custody for the purpose of administration in accordance with the ultimate 
rights of the parties to the litigation it is in custodia legis. 

The title of the property for the time being, and for the purposes of the administration, may, in a 
■•sense be said to be in the Court. The Receiver is appointed for the benefit ofjall concerned ; he is the 
representative of the Court, and of all parties interested in the litigation, where in he is appointed. 
Jle is the right arm of the Court in exercising the jurisdiction invoked in such cases fot administering 
the property ; the Court can only administer through a Receiver. For this reason, all suits to collec 
-or obtain possession of the property must be prosecuted by the Receiver, and the proceeds received 
and controlled by him alone. If the suit has to be nominally prosecuted in the name of the true 
-osvners of the property, it is ah inconvenient as well as useless form — inconvenient, because in many 
•cases, the title of the owners may be the subject-matter of the litigation in which the Receiver has 
been appointed — useless, because the true owners have no discretion as to the institution of the suit, 
no control over its management, and no right to the possession of the proceeds.” pp. 316-317) . 

Later the learned Judges pointed out, that for the time being;and for the purpose of 
administration of the assets the real party interested in the litigation is the Receiver 
nnd, therefore, there is no reeison why the suit could not be instituted in his own name. 
'The learned Judges then referred to a number of cases in support of theif conclusion 
It seems to us that the view of the Calcutta High Court that a Receiver who is appoin- 
ted with full powers to administer the property which is in cxislodia legis or who is 
■expressly authorised by the Court to institute a Suit for collection of the assets is 
entitled to institute a suit in his own name provided he does so in his capacity as a 
Receiver is correct. If any property is in custodia legis the contesting parties cannot 
deal with it in any manner, and, therefore, there must be some authority competent 
to deal with it, in the interest of the parties themeselves. A Receiver who is placed 
in charge of the property on behalf of a Court can be the only appropriate person who 
could do so. His function cannot be limited merely to the preservation of the pro- 
perty and it is open to a Court if occasion demands, to confer upon him the power to 
take such steps including institution of suits in tire interest of the parties themselves. 
Here, apparently the Receiver was not a person -with full powers but by its order, 
dated 26tlr June, 1949, the Court authorised him to collect debts, particularly as 
.'Some debts rvere liable to get barred by time. The Receiver, therefore, had the 
right to institute the suit in question. It is, however, contended that the order does 
not say specifically that he should institute a suit. In our opinion, the authority 
given to the Receiver “ to collect the debts ” is wide enough to empower the Receiver 
to take such legal steps as he thought necessary for collecting the debts including 
instituting a suit. The suit as originally instituted, \vas thus perfectly competent. 
The High Court has observed that even assuming that it ■^vould have been more 
.appropriate for the Receiver to show in the cause- title that it was the firm which was 
■the real plaintiff and that the firm was suing through him it was merely a case of 


1. I.L.R. 34 Cal. 305. 
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misdescription and that the piainf could be amended, at 

showing tL correct description of the. plaintiff. We agree witff the High Court that 
where there is a case of misdescription of parties it is open^to the Court to allow an 
amendment of the plaint at any time and the question of limitation would not arise 

in such a case. - - 

That brings us then to the third and the last point urged by Mr. Ranganadham. 
Chetty, According to him the High Court was in error in holding that the tobacco 
was agreed to be sold at 8 annas'per pound and that the respondent-firrn was enUded. 
to interest. The High Court has come to a conclusion different frona that oi tho 
trial Conrtj and therefore, wc allowed the parties to take us through the evidence^ 
It was said that once it is found that there was a contract of s^e it must necessarily 
be held to be for a price and that price also must ordinarily be said to have been a^eed 
upon when the contract was made. That may be so, but it would riot be corret 
to say that it is an invariable rule that where a contract of sale has taken place a price 
must necessarily have been agreed upon. In this connection we may refer to sub- 
sections (i) and (2) of section g of the Indian Sale of Goods Act, 193° 1930) 

which run thus ; 

“ (i) The price in a contract of sale may be fixed by the contract or may be left to be fixed in. 
manner thereby agreed or may be determined by the course of dealing between tbe parties. 

(2) 'Where the price is not determined in accordance ivith the foregoing provisions, the buyer: 
shall pay the seller a reasonable price. WTiiat is a reasonable price is a question of fact dependent 
on the circumstances of each particular case.” 

By enacting sub-section (2) the Legislature has itself accepted the existence of 
contracts wherein price is not fixed as not an unusual phenomenon. 

In the case before us, no doubt, the respondent-firm has alleged that when the- 
transaction was entered into, the parties fixed the price at 8 annas per pound. The- 
trial Court ivas not prepared to accept the testimony of P.W. 4 Ramaswamy, a part- 
ner of the firm, to the effect that the price was settled at 8 annas per pound when the- 
contract was made. It also refused to place reliance upon Exhibit- A- 1 4 which is an. 
entry dated 5th June, 1946, in the khata of the appellant-firm. 

The entry reads thus : 


Particulars 

Debit-Baru tobacco 112 bales of a net ivt, 
of 28,196 pounds at Re. 0.^.0 per pound 
Total value 


Debit. 


“ Year, month and date 
1946 June, 5. 

ot 28,196 pounds at Re. 0.^.0 per pound 

Total value , . 14, o98-o-o> 

As the trial Court has pointed out the words “ 112 bales weighing 28,196 pounds 
at 8 annas per pound ” appear to be -written closely and that the sum of Rs. 14,098- 
appears to have been written in different ink. This entry is at the end of the page 
and if the words 112 bales weighing 28, ig6 pounds at 8 annas per pound bad 
been written contemporaneously there was no reason for tvriting -them in a cramped 
style on the same page but rather on the next page. Then again if tlie figure off 
Rs. 14,098 had been ivritten contemporaneously it should have appeared in the- 
same ink and not in a different ink. These circumtacnes, in our opinion, detract 
from^ the value of this entry and we would, 'therefore, be justified in accepting the- 
opinion of the trial Court on the point which had the original document before it. 
rather than of the High Court. We may also refer - to the verification register Ex- 
nibit A-28 which had already been set out earlier. The fact that the words “ no 
occur therein clearly suggests that no price had been agreed upon at the- 
time of the tran^ction. Our conclusion is fortified by the circumstance that the 
amount stated is Rs. 14,090 and not Rs. 14,098 and besides the figure of Rs. 14,090 
IS put in brackets. Had that been the price agreed upon it would- not have been 
put in brackets. Another circumstance which makes the respondent-firm’s claim- 
doubtful IS that the institution of the suit was delayed till the last moment and even 
the notice of demand was made almost at the close of three years from the 
date of transaction. This suggests that no price had actually been agreed 
upon between the parties and the respondent-firm was in a quandry as to- 
what amount should he claimed by it from the appeUarit-finm. Again, as 
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has been, rightly pointed out by the trial Court the tobacco was at least af years; 
old when it was purchased by the appellant-firm and, therefore, its rate could not 
have been as high as 8 annas per pound which according to the evidence appear 
to be the rate for the tobacco of the year 1945. Further the appellant-firm had. 
agreed to supply 1,500 bales out of the 3,000 bales with respect to which it had 
.entered into a contract with the Russian Government at 8 annas per pound, as; 
is clear from Exhibit B-16 which is the telegram dated , 15th May, 1946, sent by the 
representative of the Russian Government to the appellant-firm. So far as the- 
remaining tobacco was concerned i ,250 bales were to be of tobacco leaf and only 
250 bales were to be of tobacco strips. No doubt so far as these strips were con- 
cerned the rate was to be Re. 0-9-6 per pound. But as explained by the defendant 
■in his evidence this was the price of first variety whereas the price of the second 
variety was 8 annas and the goods supplied by the respondent-firm were intended 
to be tendered for the contract with respect to the second variety. Normally no 
businessman would do business unless there is some profit in his transactions. If 
the appellant-firm had agreed to purchase the 112 bales in question at the rate of 
8 annas per pound it would not only have not earned any profit by selling them 
to the Russian Government at the same rate but it would have incurred a loss 
because it. had to incur the expenses for transporting the bales, first from the res- 
pondent-firm’s godown to its godown and then from there to Kakinada. It 
also had to incur labour charges as well as godown charges. In the circumstances; 
it wound not be reasonable to infer that the appellant-firm had agreed to purchase- 
the tobacco, at 8 annas per pound. It was, however, said that where a person has- 
to tender a large quantity of a commodity against a contract within a particular- 
time and was in difficulties in procuring the commodity in sufficient quantities he 
would rather forego making any profit and would procure that commodity at an. 
imeconomic price rather than commit a default and thus lay himself open to n 
claim for damages. We must bear in mind that the contract -with the Russian. 
Government was for delivery during the period “ June-July ”, that is to say, the 
goods had to be tendered from the beginning of June till the end of July. The- 
contract with the respondent-firm was entered into in the beginning of June. It 
is not shown that there was any dearth of tobacco strips of this particular variety 
in Guntur at that time nor even was a question put to Kurapati Venkata Mallayya 
in his cross-examination on the point. It would, therefore, be drawing a far-fetched 
inference if we were to say that the appellant-firm was prepared to do business with 
respondent-firm without earning any profit and in fact by incurring some loss- 
Finally we may mention that it was observed by the High Court that the Russians; 
had agreed to buy tobacco at Re. 0-8-6 per pound and, therefore, the appellant-firm 
could still be making profit by purchasing tobacco from the respondent-firm at 
8 annas per pound. In this connection the High Court has referred to the evidence 
of K. Venkata Mallayya himself and Exhibit A-31 which is a letter dated June 21, 
1946 addressed by the representative of the Russian Government to the appellant- 
firm. The High Court has, however, lost sight of the fact that Mallayya had stated, 
in his evidence that two contracts had been entered into by the appellant-firm with 
' the Russian Government and that the rate of Re. 0-8-6 per pound was fixed with 
reference to the other contract and not with reference to the contract towards which 
the t6bacco supplied by the respondent-firm was to be tendered. This answer was- 
elicited by the respondent-firm in cross-examination and we see no reason why it 
should not be accepted. The High Court has, however, made no reference what- 
soever to this answer. Disagreeing with it we, therefore, hold that the respondent- 
firm has failed to establish that the parties had agreed upon the rate at which the- 
tobacco was sold when the contract was entered into and that that rate was 8 annas- 
per pound. . 

The question then is what wound be the appropriate rate ? The High Court 
has made a passing reference to the evidence of P.W. 1 Lolla Venkata Subrahman- 
yam, P.W. 2 Addagalla Rama Koteshwara Rao, and P.W. 3 Kathari Lingamurthi 
and observed : 

“ Tlieir evidence renders it probable that the price of tobacco sold by the plaintiff-firm to the 
. defendant-firm might well have been fixed at 8 annas per pound.” 

S C J — 62 
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■l^ted S that the kte of tobacco strips is aj annas per ‘‘’S 

tobacco leaf. It seems to. us unsafe to deduce the price of tobacco stops from 
•tbe nrice of tobacco leaf. Apart from that, the transacUons referred to in the in- 
Ws Se subseXt to thaU suit. The mtness has admitted that the price of 
tobacco varies from day to day and also that it varies from 

an mind tliese statements and also the circumstance that Exhibits A-i A '3 
not show the grades of tobacco the evidence of this witness is of no assistan e. _ 
^second witnesf P.W. 2 Ramakoteswara Rao has merely produced one letter ^ceived 
from London Exhibit A-4 credit note Exhibit A-5 and too invoices M 

A-7 Apart from the fact that he has no personal knowledge of anything these docu 
meats would only show the price of tobacco which is sold to the merchants in Londom 
It is an admitted fact that the tobacco which the Russians wanted to buy was cheap 
tobacco, that is, tobacco which was not acceptable by London traders. 
neither the evidence of tliis witness nor the document avail the rcspondent-tirm 
anything. P.W. 3 Lingamurty has produced two invoices botli of which reme to 
transactions subsequent to the one in question before us and they do not^sc ose 
the grades of tobacco covered by the sales to which in the invoices relate, hurt her, 
the invoices refer to the stock of 1945-46 whereas the tobacco sold by the responden - 
firm to the appellant-firm was of 1944 or earlier stock.^ In the circumstonccs, tins 
evidence has no relevance for the purpose of determining the price of the tobacco 
strips in question. P.W. 4 Ramaswamy in his evidence has referred to certain 
transactions entered into by him ; but it is not clear from liis evidence as to the age 
and grades of tobacco in those transactions. That evidence is thus vague and 01 
little value. In the circumstances we hold that the evidence adduced on benalt 
•of the respondent-firm is inadequate for establishing the value of the tobacco stops 
■sold by it to the appellant-firm. 


Just because of this the suit need not fail. For, the appellant-firm has, by 
making an entry in its account books, admitted that the value of this tobacco is 
Rs. 5,639-3-0. The observations of the trial Court on tliis point are as follows : 

“As per Exhibit B-5, the 1st defendant credited the suit firm with a sum of Rs. 5 , 63 g- 3-0 
the value of iia bales of tobacco at Rs. too per candy of 500 pounds. In Exhibit B-to, a candy 01 
500 pounds was valued at Rs, 67-8-0. If the tobacco sold by the suit firm to the first defendant firm 
corresponded to the quality of tobacco in respect of which the invoices Exhibits B-io and B-12 were 
issued, there would have been no difficulty in the suit firm securing local customers and the stock 
of tobacco with the suit firm need not have remained idle form January, 1944 till June, 1946. Having 
legard to the fact that the tobacco which was sold by the suit firm to the 1st defendant firm : was 
.about 3 years old, the price of Rs. 100 which was noted in Exhibit B-5 appears to be a reasonable 
price.” 

t - • ■ 

We agree ivith what the trial Court has said that the price payable to the res- 
pondent-firm in respect of the tobacco strips would be Rs. 5,639-3-0. As regards 
interest, apart from the evidence of Ramaswamy, P.W.4, there is , no other evidence 
•on record- to show that the parties had agreed that it should be payable in default 
•of payment of the price within months of delivery. As we have not accepted - 
his evidence to the effect that the price had been settled when tlie transaction had 
been entered into, we cannot possibly accept his further statement that interest 
was agreed upon at that’ time. No custom or trade usage under which interest 
■could be claimed has been established but under section 61 of the Sale of Goods 
Act'the respondent is entitled to interest at 6 per cent per annum from the date of 
the transaction to the date of suit. We further award interest to the respondent-firm 
•at 6 per cent, per annum from the date of suit till realisation. 

Accordingly we set 'aside the decree of the High Court, aUo\y the appeal in 
part and pass a decree in favour of the respondent-firm for Rs. 5,639-3-0 with interest 
■at 6 per cent per annum from the date of the transaction till realisation. The 
Tespondent-firm will get proportionate costs throughout from the appellant-firm, 
"ivhich would bear its own costs. 


Appeal allowed hi part. 


K.S. 
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; ; . . ; ‘ ■ the SUPREME' COURT OF INi:)IA. ; . • > 

. , . , . ' (Original Jurisdiction.) . 

Present Sinha, Chief Justice, S.J. Imam, K. Subba Rao, K.N. 

'Wanchoo, J.G, Shah and N. Rajagopaea Ayyangar, JJ, 

Adhyaksha Mathur Babu’s Sakti Oushadhalaya Elacca (P.), 

Ltd., and others, etc. .. Petitioners* 

V. , 

The Union of India and Others (In all the Petitions) . . Respondents. 

LJaresh Chandra Ghosh . .. . , Intervener. 

Medicinal and Toilet Preparations {Excise duties) Act {XVI of 1955), section 21 — Effect on State Excise 
■Acts taxing medicinal preparations containing' alcohol — Medicinal Preparations coming under section 19 of the 
Act — Omission of those items from the list appended to the Rules — Effect. 

Various Excise Acts of the.States in so far as they impose duties on medicinal and toilet prepara- 
tions containing alcohol are fiscal statutes for taxing these preparations. The Medicinal and Toilet 
Preparations (Excise Duties) Act XVI of 1955 is a fiscal statute for taxing those preparations enacted 
hy Parliament under Entry 84 of List I of the Seventh Schedule to the Constitution of India (1950) 
and therefoie the Excise Acts of the various States which were the corresponding taxing statutes for 
these preparations must be held to be repealed so far as taxation on these preparations is coneemed 
.tmdrr section at of the Act and there can be no question of medicinal and toilet preparations being 
liable to duty under the Act as well as the various Excise Acts in force in the States. 

The preparations, in the instant case, being medicinal preparations as defined in section 2 (g) 
of the Act, they will be governed by the Act and the omission of these preparations from the list 
appended to the Rules tvill not make any difference to their being medicinal preparations within the 
meaning of the Act, for taxation. 

Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Wghts. 

A. V. Viswanatha Sastri, Senior Advocate, (A.JI. Sinha, JI.H. Hingorani and 
R.P. Jha, Advocates, with him), for Petitioners (In all the Petitions). 

B. Sen, Senior Advocate, {R.H. Dhebar, Advocate, with him), for Respondents 
Nos. I, 2 and 7 to 8 (In all tlie Petitions). 

B. Sen, Senior Advocate, {S.C. Bose and P.K. Bose, Advocates, with him), for 
Respondent No. 3 (In all the Petitions). 

Lai Jfarqyan Sinha, Government Advocate for the State of Bihar {D.P. 
.Singh, M.K. Ramamurthi, R.K. Garg and S.C. Agarwala, Advocates of Mjs. Rama- 
murthi & Co., with him), for Respondent No. 4 (In all the Petitions). 

K.S. Hajela, Senior Advocate, {C.P. Lai, Advocate, with him), for Respondent 
No. 5 (In all the Petitions). 

Ranadeb Chaudhri, Senior Advocate, {L.R. Das Gupta and S.Jf. Andley and 
Rameshwar Nath, Advocates of Mjs. Rajinder Narain & Co., with him), for Intervener. 

The Judgment of the Court was delivered by 

Wanchoo, J . — ^These six petitions under Article 32 of the Constitution raise a 
■common point and will be dealt with together. The main question raised in all 
these petitions is whether the State Governments are entided to tax the three Ayur- 
vedic preparations, namely, Mritasanjibani, Mritasanjibani Sudha and Mritasanjibani 
Sura, which are manufactured by these petitioners, under the various Excise Acts 
in force in the respective States. Further points were raised in the petitions as 
regards the validity of the restrictions imposed in the matter of the import, export, 
possession and sale of these three Ayurvedic preparations. But the learned counsel 
for the petitioners stated before us that he was not pressing any other point except 
■one viz., whether the various State Governments could tax these three Ayurvedic 
preparations under the various Excise Acts in force in the States concerned. We 
propose therefore, to deal with this point only in the present cases. 


* Petitions Nos. 344 and 350 to 354 of 1961 . 


7th September, 1962. 
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The case of the .petitioners is briefly this. They carry on business as m^ufa^ 
turers of medicinal preparations according to the Ayurvedic system of medicines 
and among the Ayurvedic medicines manufactured by them are these three pre- 
parations. These Ayurvedic preparations are manufactured by the pro^ss ot 
fermentation and distillation in accordance with the. Ayurvedic system of medicine 
following the formula in standard books known as Ayurved Sangraha, Bhaisajya Katnabali 
and Arka Prakash. These books, according to the petitioners, contain - ratracte 
from all authoritative ancient Ayurvedic treatises accepted throu^out India and 
are in vogue as Ayurvedic pharmacopoeias in the various States. . Though , the three 
preparations have three different names they arc in reality only one medicine and 
are prepared according to a single formula in these books. Thc_ ]^titioners 
that these three preparations are manufactured in accordance with the standard 
Ayurvedic pharmacopoeias in vog^e in various States and arc efficacious amongst 
others in the following diseases — 


(a) in typhoid fever {Sannipalic jioara) during collapsed condition ; 
{b) in cholera ; 

(c) in case of loss of appetite to increase poiver of digestion ; 


(d) in rheumatism, sciatica, etc., and 

(r) to remove weakness, impart strength and vigour and also as a general 
tonic and restorative for convalescent patients. 


Before the Constitution came into force, all these three preparations were liable 
to Provincial excise duty under item 40 of List II of the Seventh Schedule to the 
Government of India Act, 1935. The constitution, however, made a change in 
the three legislative Lists with respect to excise and under item 51 of List II of the 
Seventh Schedule the States have the power to levy excise duty on alcoholic liquor 
for human consumption and on opium, Indian hemp, and other narcotic ■ drugs 
and narcotics but not including medicinal and toilet preparations containing alcohol 
or any substance like opium, etc. Further, under item 84 of List I of the Seventh Sche- 
dule the Union has the power to impose duties of excise on tobacco and other goods 
manufactured or produced in India except (i) alcoholic liquors for human consump- 
tion and (u) opium, Indian hemp and other narcotic drugs and narcotics, but includ- 
ing medicinal and toilet preparations containing alcohol or any substance like opium, 
etc.^ Thus the^ Constitution took away the power of the States to impose duties of 
^cise on medicinal and toilet preparations containing alcohol or any substance 
like opium, etc., and gave that power to the Union. However, Article 277 of the 
Constitution provided that 

... duties, cwsra or fees ivhich, immediately before the commencement of this Con- 

stitution were being laivfully levied by the Government of any State or by any municipality or otheB 
local author!^ or body for the pupioscs of the State, municipality, district or other local area may 
notwithstanding that those taxes, duties, cesses or fees are mentioned in the Union List, continue to 
be lev^ and to be applied to the same purposes until provision to the contrary is made by Parlia- 
ment by law . . ’ 


. view of this Article, ^ the State Governments . continued to levy excise 
duties on medicinal and toilet preparations containing alcohol, opium, etc., 
till 1957 Parliament had made no law to the contrary till then. In 
1955. however, Parliament passed the Medicinal and Toilet Preparations 
(Exase Duties) Act No. XVI of 1955, (hereinafter referred to as the Act) which 
was brought into force from ist Apnl, 1957. We are in the present case concerned, 
only with medicinal preparations and a » medicinal preparation ” is defined in 
sec ion 2 ^) of the Act as including all drugs which are a remedy or prescription 
prepared for internal or external use of human beings or animals an d all substances 
intended to be used for or m the treatment, mitigation or prevention of disease 
m human bemgs or ammals ” Section 3 pro^des for levy of duties of excise at 
specified m the Schedule, on all dutiable goods manufactured in India. 
Section 19 gives power to the Central Government to make rules to carry out the 

Particular section 19 (2) {xx) gives power to notify in the 
official gazette lists of the names and desenptions of preparations which would fall 
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for assesement under any particular ijtem-of-the Schedule or for regulating, their 
■manufacture, transport and distribution. The Schedule (omitting the Ex- 
planations which are immaterial for present purposes) prescribing the duty is in 
these terms : — - • 

Jtm J{o. Description of dutiable goods. - Dale of duly.' 

X Medicinal and toilet preparations, containing acohol, Rupees seventeen and annas 
which are prepared by distillation or to 'which alcohol eight per gallon of the 
has been added, and which arc capable of being consum- strength of -London proof 

, ed as ordinary alcoholic beverages ' .1 spirit: • 

^ 2 Medicinal and toilet preparations not othenvise specified 

containing alcohol. • • ■ ■ ■ • 

(i) Ayurvedic preparations containing self-generated alcohol,, . 

which are not capable of being consumed as ordinary ’ 

alcoholic beverages ;Mil. 

(ii) Ayurvedic preparations containing self-generated alcohol. Rupees three per gallon, 
which are capable of being consumed as ordinary alco- 
holic beverages. 

liii) All others Rupees five per gallon of 

the strength of London 
proof spirit. 

3 Medicinal and toilet preparations, not containing alcohol, 
but containing opium, Indian hemp, or other narcotic 
drug or narcotic. Nil. 

The Central GeC.-rnment framed Rules under the Act in 1956 and the administra- 
tion of the Act and the Rules was entrusted to State Governments. A list of medici- 
nal preparations, which were capable of being used as ordinary alcoholic beverages, 
was also published along with the Rules, and rule 65 provides that “ until a standard 
Ayurvedic pharmacopoeia has been evolved by the Central Government, the pharma- 
copoeias that are in vogue in the various States shall be recognised as standard Ayur- 
vedic pharmacopoeias ”. The contention of the petitioners is that these three Ayur- 
vedic preparations conform to the definition of medical preparations given in section 
2 (g) of the Act. Further, in the Schedule to the Rules, Mrilanjibani Sura was listed 
as a medicinal preparation in 1957. Further in 1958, Mritasanjibani and Mriia- 
sanjihani Sudha -were also added under the head medicinal preparations ” in the 
Schedule to the Rules as the three are really one and the same medicine. The Act 
and the Rules came into force from ist April, 1957, in accordance rvith the provision 
of section i (3) of the Act, which gives power to the Central Govermnent to enforce 
the Act on such date as it may, by notification in the official gazette, appoint. The 
-pititioners’ case is that thereafter they began to pay duties of excise on these three 
medicines under item i in the Schedule to the Act at the rate of Rs. 17:50 nV. per 
gallon of the strength of London proof spirit, as these preparations were considered 
medicinal preparations containing alcohol which were prepared by distillation or to 
which alcohol was added and which were capable of being used as ordinary alcoholic 
bieverages. This continued till August, 1960 when the Central Government purport- 
ing to act under section 19 of the Act amended the Rules and omitted from the 
'Schedule to the Rules two of the three preparations, namely, Mritasanjibani 
and Mritasanjibani Sudha. Further in December, i960, the Central Government 
again amended the Rules and omitted from the Schedule to the_ Rules the 
Ihird preparation (namely, Mritasanjibani Sura). Consequently, various State 
Governments began demanding duties of excise on these three preparations 
at rates which are much higher than the rate of Rs. 17.50 nP. prescribed in the 
Sched^e ot the Act. The contention of the petitioners is that on the conung 
into force of the Act, the levy of excise duties on these medicinal preparations 
fell within item 84 of List I, with the result that thereafter it is not open 
lo State Governments to levy duties of excise on these preparations in accordance 
Hvith the various Excise Acts, in force in the States. It is further contended 
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•duty to reduce consumption. Further, it is urged that the purpose of the Act is 
•only to impose duties for revenue purposes and it has nothing to do wth the regula- 
^on of consumption of liquor , and reducing such consumption. .Therefore, the 
Excise Acts of the various States when they, impose duty of excise on medicinal and 
•toilet preparations had two purposes, namely, (i) to raise revenues and (11) to reduce 
•consumption of liquor, and therefore the Excise Acts of the' various States cannot be 
•said to be corresponding law which has been repealed by the Act which has only one 
purpose namely raising of revenue. We have not however been able to understand 
diow any purpose behind a fiscal measure can have any relevance on the question 
-of correspondence. Various Excise Acts of the States in so far as they impose duties 
•on medicinal and toilet preparations containing alcohol are fiscal statutes for taxing 
these preparations. Now, the Act is a fiscal statute for taxing these preparations 
• enacted by Parliament under entry 84 of List I of the Seventh Schedule to the Cons- 
titution, and therefore the Excise Acts which were the corresponding taxing statutes 
for these preparations must be held to be repealed so far as taxation on these prepara- 
tions is concerned. There can therefore be no doubt -that there is correspondence 
beuveen the Acts and the various Excise Acts of the various States in so far as levy of 
duty on medicinal and toilet preparations is concerned and section 21 of the Act, 
repeals all the Excise Acts of the States so far as such levy is concerned. There can 
thus be no question of medicinal and toilet preparations being liable to duty under 
the Act as well as the various Excise Acts in force in the States. This contention is, 
•hereby rejected. ' ' • 


The next question is whether these three preparations are medicinal preparations 
as defined in the Act in section 2 (g) . The definition is an inclusive one and includes 
all drugs which are a remedy or prescription prepared for internal or external use, 

■ of human beings or animals and all substances intended to be used for or in the treat- 
ment, mitigation or prevention of disease in human beings or animals, ” According 
to the 'West Bengal Excise Rules, which deal \vith the manufacture of these three 
•preparations, it appears that the preparations are to be made according to the recipe 
and direction laid down in ArkaPrakash, AyurvedSangraha, and Bhaisaj)>aJialmbali, and- 
have to be manufactured only in bond by a qualified Kabiraj or by a Kabiraji 
firm having a qualified Kabiraj for supervision of the manufacturing operations. 
Further, the alcoholic content of the preparations must be below 42 per centum. - 
.According to the recipe found in these Ayurvedic books, the basic ingredient out of- 
which these preparations are manufactured is guf besides gur there are 42 other 
ingredients which have to be mixed. These ingredients are medicinal drugs accord-' 
ting to Ayurveda. In addition to these ingredients, water is also mixed and the 
whole mixture is kept sealed for 20 days , presumably for the purpose of fermentation ■ 
and thereafter the preparation is obtained by distillation and as already, stated . 
contains about 42 per centum of alcohol. Further, according to these books, the ' 
•preparation is used as a tonic to build body and physique, to increase strength and 
appeute and to make appearance healthy and bright. It is also used in Sannipat. 
Jwara (typhoid fever) ,m critical stages. It is also prescribed for cholera in frequent • 

• doses and finally is used m all conditions of collapse. The counter-affidavits filed 

• on behalf of the Union and^the States, which are opposing these petitions do not defini- 
tely state that these preparations are not medicinal preparations. For example, in 
•the affidavit of the State of West Bengal, it is stated that it is not admitted that these .' 
-preparations are exclusively for medicinal purposes. It is also stated that these 
.alcoholic preparations are capable- of being used as ordinary alcoholic beverages. ■ 
iSimilarly, in the affidavit of the -Union, it is stated that it is not admitted that the , 
preparations are efficacious remedies for any human ailment. On the other hand, 
•n n^ber of affidawts have been filed on behalf of the petitioners from registered 
Kabirajas to show that these preparations are manufactured according to the three - 
.Ayurvedic books already mentioned and are used for certain, dise^es including . 
■cholera. The r^pondents however, rely on the advice of the Standing Committee 
•consisting of the Drugs Controller of the Government of India and the Chief Chemist, : 
•Central Revenues Control Laboratory, which was of opinion after examining the - 
rformulae and the analytical data and the claims given on the label of the prepartiom 
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and also after carrying out tasting test, tliat these three preparations should be 
considere d straightforward beverages and not as medicinal preparations. It -was 
in consequence of tliis decision that these three preparations 'were taken out of the 
list attached to the Rules framed under the Act. The two members of- the Standing' 
Committee do not appear to be experts in Ayurvedic medicines and no affidavit has 
been filed of any Ayurvedic expert on behalf of the respondents. There seerlis no 
reason therefore not to accept the affidavits filed on behalf of the petitioners from 
qualified Ayurvedic practitioners : series F to F-16. These Ayurvedic practitioners 
are not connected with the petitioners and what they say in their affidavits is in 
accordance with the use to which these preparations can be put as medicines accord- 
ing to the three Ayurvedic text books already referred to. In these circumstances 
it would, in our opinion, be impossible to say that these preparations are not remedies 
prepared for internal use of human beings and are not intended to be used for or in 
the treatment, mitigation or prevention of disease in human beings. If, therefore, 
they are a remedy prepared for internal use of human beings and are intended to be 
used for or in the treatment, mitigation and prevention of disease in human beings, 
they would clearly.be medicinal preparations within the meaning of section 2 (g) 
of the Act ; and if so,- they would be fiable to be taxed under the Schedule to the Act 
and not under the various Excise Acts of the different States concerned. It is only 
necessary to add that the definition of “ medicinal preparation ” contained in 
section 2 (g) of the Act, does not depart from the meaning of that expression when 
it occurs in item 84 of List I, and hence on the Act coming into force, the States lost 
the power to levy excise duty on these preparations. 

We may in this connection refer to the counter-affidavit filed on behalf of the 
State of Uttar Pradesh, where it has been stated that on the basis of the formulae 
alleged by the petitioners in the Schedules, no standard medicinal preparation can 
be prepared as the mode of preparations contravenes all settled laws of biochemistry. 
This has been sworn by an Excise Inspector of the Excise and Intelligence Bureau 
of the State, of Uttar Pradesh. It is not clear however from the counter-affidavit 
what qualifications the deponant has to make such a statement ; nor are we able to 
understand which laws of biochemistry are contravened by the mode of preparation 
prescribed in the three Ayurvedic text books already referred to. As against this, 
we may refer to the report of the Chopra 'Committee on Indigenous Drugs of India. In 
;para 265, the Committee says that in different parts of India, as many as 900 indi- 
genous drugs, (vegetable, mineral and metallic) and over 1000 preparations made 
from these drugs are used by the Ayurvedic physicians, and “ there seems to be little 
doubt that out of the large nrunber of- drugs used by the Hindu physicians for cen- 
turies past and still in use, there are some that deserve the reputation they have earned 
as cures. ” In para 266, the Committee points out the difficulties in the way of 
assessment of the proper value of indigenous drugs. These difficulties are of two 
kinds ; firstly, the modern scientists are not acquainted with the exact connotation 
of terms of Indian pharmacology, and secondly, whereas western medicine tries to 
explain the action of a drug in terms of its chemical components, such as alkaloids, 
glucosides, essential oils, antibiotics, hormones etc., Indian medicine takes into 
account the action of the drug in its entirety, as they hold that the action of the 
whole drug is often different from that of any one of its constituents considered 
separately. The Committee further says that there is a good deal of truth in this 
assertion. In para 268, dealing with compound preparations, the Committee mentions 
another difficulty that usually confronts pharmacologists in the problem of 
investigating the value of compound medicines which are more frequently used than 
single drugs. It further points out that the investigation of the pharmacological 
properties and therapeutic value is considered to be more in the' particular combina- 
tion than that of any one of the drug taken separately. . They therefore urge on the 
need for an investigation into the combination as a whole. But, for this, no modern 
methods are yet available. 

■ ‘ These observations of the Chopra Committee will show that the claim .made 
in the counter-affidavit filed on behalf of the State of Uttar Pradesh based oh the 
SCJ— 63 
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^o-callcd settled laws of biochemistry cannot be accepted— at any rate with respect 
to impound preparations like the three under consideration, for 
vedic medicines has been so far very^ little. Reference may also be made to the 
report of a Committee known as Udupa Committee with respect to the Ayurvedic 
3 em of medicines. At page 132, the Committee observ-es on the question 0 
the enactment of a Drugs Act for Indian njedkincs that the Central 
do not have any technical person who has dcUuIcd knowledge of Ayurvedic dra£, 
though there are a large number of Ayurvedic scholars on the pharmacy «dc wnosc 
help can be taken in drafting the necessary bill. In this connection, the Committee , 
suggested that an adviser on Ayurvedic drugs .should be appointed for tms purpose 
immediately, who should have under him an Ayur\'edic Drugs Advisory Committee 
and this will facilitate the drafting of the legislation the Committee had in mmo 
and also help the Government to decide disputed points about Ayuiwcdic drugs 
and medicines which were now cropping up frequently. This Committee was 
constituted in July, 1958 and it docs not appear that any action on the lines 
suggested by the Committee was taken by the Government of India. In these 
circumstances we have on the one side the three standard Ayurvedic text boop 
according to which these preparations arc prepared ; we have also the affidavits 
of a large number of Ayurvedic practitioners of obvious repute to the effect that 
these preparations are medicinal preparations which arc used to alleviate human 
suffering in certain conditions. On the other hand, there is no affidavit from an 
Ayurvedic expert on behalf of the respondents. We may, however, in this connec- 
tion refer to an affidavit of the Assistant Chemical Examiner to the Government of 
West Bengal who is experienced in examining and analysing alcoholic liquors. 
According to him, the chief basis of these three preparations is molasses and gwr, 
which is a fact as we have already pointed out from the recipe in the Ayurvedic 
text books. He further says that in these three preparations there arc several steam 
volatile products, namely, furfural, aldehydes, ketones and acids but the presence 
of the same does not destroy or minimise the effect of alcoholic intoxication of these 
preparations. He further says that the taste or smell of these preparations docs 
not make them unfit for drinking in a large dose and they can be used as an alcoholic 
beverage. Even this affidavit does not say these arc not medicinal preparations. 
All that it says is that these preparations contain about 42 per centum of alcohol 
and can be used as ordinary alcoholic beverages. So if these preparations are 
medicinal preparations but arc also capable of being used as ordinary alcoholic 
beverages, they will fall under the Act and will be liable to duty under item No. i 
of the Schedule at the rate of Rs. 17.50 nP. per gallon of the strength of London 
proof spirit. On a consideration of the material that has been placed before us, 
therefore, the only conclusion to which we can come is that these preparations are 
medicinal preparations according to the standard Ayurvedic text books referred 
to already, though they are also capable of being used as ordinary alcholic beverages. 
They will therefore clearly fall within the definition of “ medicinal preparation ” 
and would be liable to duty under item i of the Schedule to the Act. So far as the 
decision of the Standing Committee is concerned which resulted in the omission of 
these three preparations from the list attached to the Rules, that is not conclusive 
on the question whether these are medicinal preparations or not. Further the fact 
that these preparations are omitted from the list attached to the Rules would make no 
difference to their being medicinal preparations within the meaning of the Act, 
liable to duty under item i of the Schedule, if they are in fact medicinal preprations 
as we hold them to be. They will therefore be liable to duty under item i of the 
.Schedule to the Act as they undoubtedly fall under that item and are capable of 
being consumed as ordinary alcoholic beverages. They cannot however be taxed 
under the various Excise Acts in force in the concerned States in view of their being 
medicinal preparations which are governed by the Act. 

Lastly, It was urged on behalf of the respondents that these preparations arc 

r Ayurvedic text bboks referred to 

above. That is a question of fact which it is not possible for lis to decide on the 
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materials placed beforems. The averment in this connection on behalf of the res-' 
pondents is also not categorical ; for example, it has been stated on behalf of the 
Union of India that it is not admitted that these preparations are prepared accord- 
ing to the specifications by utilising the proper ingredients and are manufactured 
according to the recipe and direction given in the Ayurvedic text books referred to 
above. Nothing has been brought on the record to show that these 'preparations 
were analysed and the analysis showed that the ingredients mentioned in the Ayur- 
vedic text books were not present in the preparations. Besides, as it appears from 
the West Bengal Rules (ref. West Bengal Excise Compilation, Pt. 2) which we have 
quoted above, these preparations are prepared in bond and there are various res- 
trictions before the issue of the preparations by the manufacturer. Nothing has 
been said to show that these preparations are not in fact made in accordance with 
the direction contained in the Ayurvedic text books. If this was not so, .the excise 
staff would be there to check their preparation. As a matter of fact the first rule 
\yith respect to the manufacture of these preparations in the West Bengal Excise 
Compilation lays down that they will be prepared according to the recipe and direc- 
tion in Arka Prakash, Ayurved Sangraha and Bhaisajya-Ratnabali ; and if that rule is 
being disobeyed we should have expected someone to swear that though the rule 
says that the preparations should be made according to the directions in these text 
books, they are in fact not so made. Further if the rule is being contravened, there 
must be power in the State Government to take action against those who contravene 
the rule. But nothing has been brought to our notice to show that any action has 
been taken. In these circumstances we are not prepared to hold that these prepara- 
tions are not prepared according to the Ayurvedic text books ; and in any case our 
decision holding these three preparations as medicinal preparations is based on 
these preparations being made in accordance with the directions contained in the 
Ayurvedic text books and also in accordance with the Rules in the West Bengal 
Excise Compilation. We presume that the same must be the state of affairs in 
other States where these preparations are manufactured, though it appears that 
the petitioners in the present case are mostly from Calcutta and the manufacture 
in these cases must be going on in Calcutta. 

We, therefore, allow the petitions and direct that these three medicinal prepara- 
tions should not be taxed under the various Excise Acts in force in various States 
and can only be taxed in accordance with the provisions of the Medicinal and 
Toilet Preparations (Excise Duties) Act. We pass no order as to the claim for 
refund for that is a matter which the petitioners can take up with the State Govern- 
ments concerned according to law. The petitioners will get their costs from the 
respondents — one set of hearing fee. 

K.L.B. Petitions allowed. 


THE SUPREME COURT OF INDIA. 

Present : — S. K. Das, A. K. Sarkar and M. Hidayatullah, JJ. 
Champaran Cane Concern (dissolved) (in all the Appeals) . . Appellant*' 

, V. 

The State of Bihar and another (in all the Appeals) • • Respondents. 

The Bihar Agricultural Income-tax Act {Bihar Act XXXII of 1948), sections 2 (k) and 13 — 

Assesses — Status — Partnership or co-ownership ? — Distinct name for the concern — Co-owners, but _ riot 
from same family — Joint cultivation under same manager — Sharing of profits — JVb metes and bounds' division 
of land — ifo agericy inter se — JIo agreement to constitute firm — Partnership Act, 1932 {Central Act IX of 
1932), section 4, 

Two persons belonging to different families held certain agricultural lands in common deriving 
income therefrom, which they shared in the proportion of 12 annas and 4 annas. The lands were not 
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•nartitioncd by metes and bounds, but jointly cultivated under supervision by a common manager. 
There was no agreement between, the two to constitute a firm, nor w'as there any relation of agency, 
express or implied, bctivccn them. In the return of agricultural income filed under the Bihar Ag^cul- 
tural Income-tax Act, 1948, the status of the concern was described as a firm, but it wai contended that 
separate assessments should be made on the manager in rispcct of the individual share of each co- 
ovvTier. The contention was overruled, and the Officer made a single ass^ment of the entire agricul- 
tural income in tJie status of a partnership firm. The appeals against the assessment having failed , 
the assessee filed a reference application, but in the question of law framed therein the assesses w^c 
wrongly referred to as partners. The High Court, while correcting the mistake and reframing the 
question, held, however, that the asscssces constituted a firm. On appeal, by Special Leave, 

Held, that no facts and circumstances have been found inj.hc case from which the taxing autho- 
rities properly instructed in law could have come to the conclusion that the assessee wiis a partnership 
firm within the meaning oF section 2 {k) of the Bihar Agricultural Income-tax Act, 1948. 

Partnership or no partnership is ordinarily a question of fact, but it would be a mixed question of 
fact and law. Where the aulliorities who have to ascertain questions of fact apply a wrong principle of 
law in instructing tliemselvcs as to what they have to find, in which event their finding of fact is not 
conclusive because they have made it according to wrong principles. 

A mistake in the framing of the question of law by tlic assessee in the reference application, which 
was later corrected by the High Court, cannot change the real position in law . 


The retention by the assessee of the word “ firm ” in the form of return, while striking out the 
other alternative words, did not amount to an admission that the assessee was a partnership firm. In 
the printed form of return, there is no alternative as to 3 co-ownership concern, and, in a popular 
sense, a co-ownership concern may describe itself as a firm. 


Appeals by Special Leave from the Judgment and Decree, dated 29th Septemberj 
1959, of the Patna High Court in Miscellaneous Judicial Cases Nos. 227 to 229 of 1957. 

H. N. Sanyal, Solicitor-General of India (P. K. Chatterjee, Advocate, with him), 
for Appellant (In all the Appeals). 

S. P. Varma, Advocate, for Respondents (In all the Appeals). 


The Judgment of the Court was delivered by 

S. K. Das, J . — The Champaran Cane Concern, appellant before us, was assessed 
to agricultural income-tax under the Bihar Agricultural Income-tax Act (Bihar Act 
XXXllof 1948), referred to as the Act in this judgment, by the Agricultural Income- 
tax OfBcer, Motihari, for three years I356-F., I357-F. and J358-F. corresponding to 
1948-49, 1950-51 and 1951-52 respectively. It was assessed as a partnership firm for all 
the three years, though the assessee claimed that it was a co-ownership concern belong- 
ing to two persons, Padampat Singhania having Re. 0-4-0 share and Lala Bishundayal 
Jhunjhunwala having Re. 0-12-0 share. The concern, it was stated, carried on agricul- 
tural operations in six farms consisting of a little over Ac. 2,000-00 of land out of which 
about Ac. 1,600-00 were purchased jointly by Padampat Singhania and Bishundayal 
Jhunjhunwala and Ac. 483-00 were purchased in the name of mill, namely Motilal 
Padampat Sugar Mill of which the aforesaid two persons were the owners. Later 
on, by a resolution of the Mill-Cmpany the farms were separated from the Mill 
and the lands m their entirety were cultivated by the concern. As nothing now 
depends upon the distinction between the lands purchased in the name of the mill 
and those acquired otherwise, we shall ignore the distinction for the purpose of these 


The assessee claimed that the concern was a co-ownership concern belonging to 
the two persons abovenamed in the shares already indicated, and as they wereSdent? 
of Uttar Pradesh at a very long distance from the farms in Champaran, they annSd 
one S. K. Kanodia as common manager for facility of cultivation and nSSnt 
This common manager looked after and managed the aerirnlfiimi • ’ 

thc.yars in question. The further case of 

divided between the two co-owners and the total npt nmfttc • ^anos were un- 
cultivation were divided between the two 

assessee pleaded that section 13 of the Act applieS the statements, the . 

have been assessed in respect of the agriSSrS iSm^^ 

two co-owners in respect of their shares only This ulea of f pc ^ ^ 

by the Income-tax Officer. Appeals were^then nmferre^ rejected 

™ae ti, the Deputy Conunissioner of AgricaUuraftoSSltr'Thes^appe'^^^^^^ 
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dismissed with certain modifications with which we are not now concerned. Then 
three applications in revision were filed to the Board of Revenue. The Board reduc- 
ed the assessment under Schedule C but did not accept the plea of the assessee that 
the assessments should have been made junder section 13 of the Act. The assessee 
then nmved the Board of Revenue for making a reference to the High Court on the 
following question of law which it stated arose out of the order of the Board : 

“Whether on_ the facts and_ circumstances of the case the common manager is to be 
assessed under section 13 of the Bihar Agricultural Income-tax Act (Bihar Act XXXII of 1948) 
in respect of the Agricultural income payable by each of the partners ?” 

It is to be noticed that the underlined *words in the question appeared to assume that 
the concern was a partnership firm. The Board, however, refused to make a reference. 

The High Court of Patna was then moved under section 28 (3) of the Act, and it 
called for a reference from the Board on a differently worded question which expressed 
the real issue; between the parties : 

“ Whether in the facts and circumstances of the case, the common manager should be 
assessed under section 13 of the Bihar Agricultural Income-tax Act in respect of the 
agricultural Income-tax payable by the persons jointly liable?” 

The question framed by the High Court did not assume that the co-owners of 
the concern were partners thereof. Strangely enough, when the Board submitted 
a statement of the case in pursuance of the order of the High Court, it again reverted 
to the old form of the question. The High Court, however, took the question to be 
the one which it had asked the Board to refer to it and on that footing answered it 
against the assessee. The High Court said that the question whether the assessee 
was a co-ownership concern or a partnership firm was a question of fact, and 
even otherwise, there were facts and circumstances from which it was open to the 
taxing authorities to come to the conclusion that the firm was a partnership firm. 
On this footing the High Court answered the question against the assessee. 

The assessee then moved this Court for Special Leave, and having obtained such 
leave, has brouglit the present appeals to this Court from the decision of the High 
Court, dated 29th September, 1959. 

We may now refer to some of the provisions of the Act which bear upon the ques- 
tion before us. Section 2 of the Act is the definition section. According to the defini- 
tion given in that section, “ agricultural income ” means inter alia any income derived 
from land which was used for agricultural purposes. It was not disputed before us 
that the income which the assessee in these cases derived was from land which was 
used for agricultural purposes, namely, the cultivation of surgarcane, etc. The defini- 
tion section further stated that the word “ firm ” had the same meaning as in the 
Indian Partnership Act, 1932, and the word “ person ” meant any individual, associa- 
tion of individuals, owning or holding property for himself or for any other or partly 
for his own benefit and partly for another either as owner, trustee, receiver, common 
manager, administrator or executor or in any capacity recognised by law and included 
an individual, Hindu family, firm or company. The charging section is section 3 
which says that agricultural income-tax shall be charged for each financial year in 
accordance with and subject to the provisions of the Act on the total agricultural 
income of the previous year of every person. Agricultural income-tax means the 
tax payable under the Act., 

It would appear from what we have stated above that by reason of the definition 
of the words “ firm ” and “ person ”, the assessee, if it is a partnership firm, would 
be liable to tax as a firm on its agricultural income by reason of the charging section, 
namely, section 3 . In section 3 of the Indian Income-tax Act, 1922, which is 
similar in terms, the words “of every firm or association of persons or the partners” 
of the “ firm ” were subsequently added in 1924, and the Indian Income-tax Act 
makes a distinction in the matter of assessment between a registered and an un- 
registered firm. We are referring to these provisions, because at one stage it was 


* (Italicized in this Report). 
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argued on behalf of the assessee that section 13 of theAct, which we shallpresentiy 
quote, applied to the present cases even if the assessee werc a partnership 
Appearing on behalf of the assessee, the learned Solicitor-General has, however, 
conceded before us that he is not in a position to argue that section 13 of the Act 
will apply even if the assessee is a partnership firm. 


We may now read section 13 : 

" Where any person holds land, from which agricultural income is derived, as a common 
manager appointed under any law for the lime being in force or under any 
receiver, administrator or the like on behalf of persons JO'Utly 

or in the agricultural income derived therefrom, the aggregate of the sums payable as agricultu- 
ral income-tax by each person on the agricultural income derived from such land and received 
by him shall be assessed on such common manager, receiver, administrator or the like, and ne 
shall be deemed to be the assessee in respect of the agricultural income-tax so payable by each 
such person and shall be liable to pay the same. 


It is quite clear from the section that where a common manager appointed under 
any law or under any agreement holds land from which agricultural income is derived, 
on behalf of persons jointly interested in the land or in the agricultural income derived 
therefrom, the aggregate of the suras payable as agricultural income-tax by each 
person on the agricultural income derived from such land and received by him shall 
be assessed on the common manager in respect of the agricultural income-tax so 
payable by each such person and the common manager shall be liable to pay the same. 
We have already stated that the learned Solicitor-General has not now argued before 
us that section 13 will apply in the case of partnership firm. He has however very 
strongly argued that section 13 in terms will apply if the assessee in the present cases 
is a co-ownership concern (as distinguished from a partnership firm) and the common 
manager thereof must be assessed in respect of the aggregate of the sums payable 
as agricultural income-tax by each such co-owner. Mr, S. P. Verma appearing for 
the respondent (State of Bihar) has indeed conceded that if the assessee in the present 
cases is a co-ownership concern, then section 13 will apply and the question referred 
to the High Court must be answered in favour of the assessee. He has however 
argued that the High Court was right in holding that the assessee was a partnership 
firm and, on that footing, answering the question against the assessee. 


Thus, the entire controversy before us narrows down to this : on the facts 
and circumstances stated in the cases, was the assessee a partnership firm or a co- 
ownership concern ? We shall presently come to the distinction between these two, but 
we think that in a question of this sort both form and substance must be considered. 
Now, partnership or no partnership is ordinarily a question of fact, but we agree 
with the learned counsel for the assessee that it is a mixed question of fact and law in 
the sense that if the authorities who have to ascertain questions of fact apply a wrong 
principle of law in instructing themselves as to what they have to fed, then their 
finding of fact is not conclusive because they have done it according to wrong 
principles; (see Morden Rigg & Co., and R. B. Eskrigge & Co. v. Monks^. 
Looked at from the aforesaid standpoint, the question before the taxing authorities 
in the present cases was whether on the facts and circumstances established in the 
cases an inference of a partnership firm within the meaning of the Indian Partnership 
Act, 1932, followed and section 13 was not attracted thereto. That, we take it, must 
be a question of law. That was the question which was referred to the High Court 
and the High Court answered it on the footing tliat the proper inference was that 
the assessee was a partnership firm within the meaning of the Indian Partnership 
Act, 1932. The assessee contends that the proper inference is that the assessee was 
a co-ownership concern and not a partnership firm and on that footing the 
common manager is entitled to be assessed under section 13 of the Act 


Let us first see what are the facts and circumstances which have been established 
m the case. First of all, we have the name of the assessee as the Champaran Cane 
Concern, a name which may apply to a partnership firm as well as to . a co-ownershin 
concern. Secondly, the finding of the Deputy Commissioner of Agricultur^ 


I- 8 T.C..450,.464., 
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Income-tax, a finding which is part of the statement of the case, is that the two co- 
owners appointed Kanodiaas the common manager for facility of management.Now, 
the appointment letter showed that the two co-owners joined together in appoin- 
ting Kanodia as common manager for supervision of cultivation and for manage- 
ment of the agricultural properties in the district of Champaran. “ Partnership ” 
within the meaning of the Indian Partnership Act of 1932 is a relation between persons 
who have agreed to share the profits of a business carried on by all or any of them 
acting for all. The appointment of Kanodia by the two co-owners acting together 
is consistent with either view and does not clinch the issue in favour of a partnership. 
The High Court appears to have taken the appointment of Kanodia by the two co- 
owners as a circumstance establishing a partnership. The High Court has further 
pointed out that the two co-owners lived in Uttar Pradesh and belonged to two 
different families. We do not see how that circumstance gives any indication ia 
law of a partnership. As to the division of the profits and losses, the finding of the 
Deputy Commissioner of Agricultural Income-tax was that the two proprietors had 
no definite shares in the agricultural lands, by which he must have meant that the 
lands of the six farms had not been partitioned amongst the two co-owners by metes 
and bounds. The cultivation was made jointly on behalf of the two co-owners by 
the common manager and the profits arising therefrom were distributed to them in 
proportion of their respective shares of Re. 0-4-0 and Re. 0-12-0 . This circumstance 
has again been taken by the High Court as a circumstance from which an inference 
of partnership necessarily follows. Again, we do not agree with the High Court. 
Two co-owners may appoint a common manager for facility of cultivation and 
management without entering into a partnership and the fact that the profits or even 
the losses are distributed in accordance with the shares of the two owners does not 
necessarily establish a partnership within the meaning of the Partnership Act, 1932. 

■ In Lindley on Partnership (Twelfth Edition, page 57) the main differences between 
co-ownership and co-partnership have been compared. One of the principal 
differences is that co-ownership is not necessarily the result of agreement, whereas 
partnership is. In the cases before us there is nothing in the record to show that 
there was any .agreement between the two proprietors to form a partnership firm. 
The second difference is that co-ownership does not necessarily involve community 
of profit or of loss, but partnership does. In the cases before us there is a finding 
that there is community of profit. A third difference is that one co-owner can with- 
out the consent of the other, transfer his interest etc. to a stranger. A partner can- 
not do this. About this point there is no evidence nor any finding that the two pro- 
prietors Padampat Singhania and Bishundayal Jhujhunwala, could not transfer their 
interests in the concern without the consent of each other. The greatest difficulty 
which faces the respondent in the present cases is that it cannot point to any fact 
or circumstance from which it can be inferred that one proprietor was the agent, 
real or implied, of the other. In a partnership each partner acts for all. In a co- 
ownership one co-owner is not as such the agent, real or implied, of the other. 
There is a complete absence of any fact or circumstance establishing a relation of 
H agency between the two proprietors in the present case ; nor have the taxing autho- 
rities come to any finding that there was such a relation. 

The High Court made a reference to the returns filed on behalf of the assessee 
for the three years in question as also the frame of the question which the assessee 
itself wished to be referred to the High Court. As to the frame of the question 
, we have stated earlier that the Board of Revenue really made a mistake and it may 
even be that on behalf of the assessee the question was not properly framed. The 
assessee’s contention all along was that it was a co-ownership concern and not a part- 
• nership, but in framing the question the word ‘partners’ was used. We do not 
’ think that a mistake in the framing of the question, which was later corrected by 

; the High Court, will change the real position in law. As to the returns which were 

filed they were not printed in the paper book. Learned Counsel for the respondent 
gave us copies of the returns. These returns showed that in all the three years the 
assessee indicated its status as a co-ownership concern and the name of the assesee 
was shown as the manager, Champaran Cane Concern or common manager Cham-; 
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paran Cane Concern. The body of the return contained four alteratives as to 
whether .the return was being submitted by an individual, firm, a joint_ family or an 
association of individuals. The intention of putting four alternatives in the printed 
form of the return is to cut out the alternatives which do not apply. In the cases 
before us the alternatives relating to individual, family and association of individuals 
were cut out and the alternative “ firm ” remained. The High Court seems to have 
thotight that the retention of the word ‘ firm ’ in the return amounted to an atois- 
sion that the assessee was a partnership firm. We do not agree. In the printed 
form of the return there was no alternative as to a co-ownership concern and in a 
popular sense, a co-ownership concern may describe itself as a firm. That does 
not necessarily mean that it is a partnership firm within the meaning of section 4 
of the Indian Partnership Act as indicated in section 2 (k) of the Act. In our view 
no facts and circumstances have been found in these cases from which the taxing autho- 
rities properly instructed in law could have come to the conclusion that the assessee 
was a partnership firm within the meaning of section 2 (k) of the Act. On the con- 
trary the facts and circumstances found by the taxing authorities were all consistent 
with the claim of the assesee that it was a co-ownership concern the common manager 
w^hereof was liable to assessment under section 13 of the Act. 

A number of decisioiis were cited at the Bar as to the distinction betjveen co- 
ownership and partnership. We have already referred to the main differences 
between the two. The legal position as to this distinction seems to us to be so clear 
and well-settled that we consider it unnecessary to refer to the case-law on the sub- 
ject. _ We do not think that any useful purpose will be served by referring to the 
decisions cited at the Bar. 

For the reasons given above we have come to the conclusion that the answer 
which the High Court gave to the question was not correct. We accordingly allow 
the appeals and set aside the Judgment and Orders of the High Court, dated 29th 
September, 1959 and answer the question in favour of the assessee. The assessee 
will be entitled to the costs throughout. 

Appeals allowed ; 

Answered in favour of assessee. 
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[Supreme Court.] 

K, Subba Rao, Raghubar Dayal and The State of U.P. v. 

J. R. Mudholkar, JJ. Bhaga^vant Kishore Joshi. 

lytk April, 1963. Cr. A. No. 171 of 1961. 

Prevention of Corruption Act {II of 1947), sections 5 (1) (c) read with section 5 (2) — 
Investigation under section 4 (2) — Sanction — Absence of— Effect, 

Notwithstanding the clear and express provisions of the statute, in the present 
case the Sub-Inspector made the investigation of the offence alleged to have been 
committed by a public servant -without obtaining the order of a Magistrate First 
Glass. We hope and trust that investigations under the Act will be conducted in 
strict compliance -with the pro-visions of the Act. 

In this case, as we have earlier pointed out, not only the trial was fair and the 
evidence convincing but even the earlier defect was rectified by having practically a 
de novo investigation in strict compliance with the provisions of the Code of Criminal 
Procedure. We cannot, therefore, hold that the accused has been prejudiced by the 
illegality committed by the Police in the first stage of the investigation. 

R, L, Mehta, G. C. Mathur and G. P. Lai, Advocates, for Appellant. 

T. R. Bhasin, Advocate, for Respondent. 

G.R. Appeal allowed. 


[Supreme Court.] 

P. B, Gajendragadkar, K, JI, Wanchoo and Management of Express 

K, G, Das Gupta, JJ, Newspapers Ltd. v, B. Somayajulu. 

18th April, 1963. C.A. No. 202 of 1963. 

Working Journalists Industrial Disputes Act (i of 1%^, section 2 (b) and Working 
Journalists {Conditions of Service) and Miscellaneous Provisions Act {XLV of 1955), 
section 2 (/) — Interpretation, 


Normally, employment contemplated by section 2 {b) Working Journalists 
Industrial Disputes Act (of section 2 (/) of Act XLV of 1955), would be full time 
employment; but part-time employment is not excluded from section 2 {b) either. 
Most of the employees falling under the first clause of section 2 {b) or even under 
the artificial extension prescribed by the later clause of section 2 {b) would be full 
time employees. But it is theoretically possible that a news-photographer, for 
instance, or a cartoonist may not necessarily be a full time employee. The modem 
trend of newspaper establishments appears to be to have on their rolls full time emplo- 
yees alone as working journalists ; but on a fair construction of section 2 (6), we do 
not think it would be possible to hold that a part time employee who satisfies the 
test prescribed by section 2 ( 5 ) can be excluded from its purvie^v merely because 
his employment is part time. 

We therefore, allow the appeal, set aside the order passed by the High Court 
and remand the case to the Labour Court with a direction that it should deal with 
the dispute between the parties in accordance with law in the light of this judgment. 
-There would be no order as to costs. 

A,V, Viswanatha Sastri, Senior Advocate, {Jayaram and R, Gatfapaihi Iyer, 
Advocates, -with him), for Appellant. 

VK Krishna Menon, Senior Advocate, {M.K, Ramamurthi, R.K. Garg, S.G, 
Agarw'ala and D,P, Singh, Advocates of Mjs. Ramamurthi and Go., with him), for Res- 
pondent No. I. 

K.R, Chaudhuri and P, D, Menon, Advocates, for Respondent No. 2. 


G.R. 

S— NRC 


Appeal allowed. 
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Central Bank of India , Lid.- <J. 

P.S. , Rajagbpalan. 
G.As.Nos. 823-826- of 1962. 


[Supreme Court.] 

P.B. Gajendragadkar, K.M. Wanchoo, 

' K.C. Das Gupta, J.C. Shah and 
■■ M:RajagopalaAyyangar,JJ. 

iQth April, iqQZ' ‘ ' ■ 

Industrial Disputes Act {XIV of , section 33-C (2)— Disputes {Appel- 
late Tribunal Act, 1950) — Industrial Disputes {Amendment and Misc. Provisions Act, 

1956). , 

' It is clear that if for computing in terms of money the value of the Benefit claimed 
bv the -workman, an enquiry is required to be held' and evidence has to be taken, 
the Labour Court may do that itself or may delegate that work to a coinmissioner 
appointed by it. This position must be taken to be well settled after the dec^ion of 
this Court in-TAs Punjab National Bank Ltd. v. K.L, Rharbanada, 19®^ W B.L.J., 
234- 

In this connection, we may incidentally slate that the observations made by 
this Court in the case of Punjab National Bank Ltd., that section 'sg-C is a provision in 
the nature of execution should not be interpreted to mean that the scope of section 
22-0 (21 is exactly the same as section 33-C (i) (Page-238). Cases considered; 
(1958) S.C.J. 844: (1958) 2 M.L.J. (S.G.) 130: (1958) 2 An.W.R. (S.C.) 130; 
(1958) M.LJ. (Grl.) 635; (1959) S.G.R. I ; (1961) i M.L.J. (S.G.) 198 ; (1961) 
I An.W.R. .(S.G.) 198: (1961) I S.G.J. 643; (1961) 3 S.G.R. 220; and 65 
B.L.R. 91. 


M.C. Setalvad, Senior Advocate, {N.V. Phadke and J.P. Thacker, Advocates and 
J.B. Dadachanji, O.C. Mathur and Ravinder Narain, Advocates of MJs. J.B. Dada- 
chanji and Co,, with him), for Appellant (In all the appeals). 

A. V. Viswanatha Sastri, Senior Advocate, {M.K. Ramamurthi, R.X, Garg, D, P. 
Singh and S.C, Agarioal, Advocates of M/s. Ramamurthi and Co., with him), for Respon- 
dent (In all the appeals). , ■ 

G.R. Appeals allowed. 


[Supreme Court.] 

B. P. Sinha, G.J., J. G. Shah and < Union of India v. 

N. Rajagopala Ayyangar, JJ. • ;A. L. Rallia Ram. 

igth April, 1263. G.A. 'No. 414 of 1961. 

Government of India Act, (1935), section 175(3). 

Applying its decision in Seth Bikharaj Jaipuria v. Union of India, (1962) 2 S.G. ji 
479 (1962) 2 S.G.R. 880, the Court held in dealing with the validity of a contract 
which did not conform to the requirements of section 175 (3) of the Government of 
India Act, that the provisions of section 175 (3) were mandatory and not directory 
and if the contract did not conform to the requirements prescri'bed by section 1 75 (3) 
no obligation enforceable at law flowed therefrom. • ’ 

But it is now ’firmly established that an . award is bad on the ground of error of 
law on the face of it, when in the award itself or in a document actually incorporated 
in it, there is found some legal proposition which is the basis of the award and which 
is erroneous. An error in law on the face of the award means : “ you can find in the 
award or a, document actually incorporated thereto, as for instance, a note appended 
by the arbitrator stating the reasons for his judgment, some legal proposition' which 
is the basis of the award and which you can then say is erroneous. It does not mean 
that if in a narrative a ‘ reference is made to a contention of one partyj that opens 
the door to setting first what that contention is, and then going to the contract on 
which the parties rights depend to see if that contention is sound ’. Ckampsey Bhara 
and Company v. fivraj Balloo Spinning and Weaving Company Ltd., (1923) L.R. 50 l‘.A. 
324 • 44 M.L.J. 706. But this rule does not apply where questions of law are speci- 
ficaUy referred to the arbitrator for his decision ; the award of the arbitrator on those 
questions is binding upon the parties, for by referring the specific questions the’ parties 
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desire to have a decision from the arbitrator on those questions rather than from the 
Court, and the Court will not, unless it is satisfied that the arbitrator had proceeded 
illegally,' , interfere with the decision. ' . ... 

. The judgnient of their Lordships of the Privy Council in Bengal Nagpur Railway 
Company Ltd. v. Rtillanji Ramji and others, L.R. 65 I. A. 66 : (1938) 1 M.L.J. 640 was 
relied upon inSeth Thawerdas Phenmal v. The Union of India, (1955) 2 M.L.J. (S.C.) 
23 • (1955) S.C.J. 445 : (1955) 2 S.C.R. 48, in negativing a claim for interest. 

Bishan Ndrain, Senior Advocate, {Naunit Lai ' and R, N. Sachthey, Advocates, 
whh him), for Appellant. 

G. S. Pathak and Anant Ram Whig, Senior Advocates, {B. Datta and Cyan 
Singh Vohra, Advocates, with them), for Respondents. 

G.R. , Appeal partially allowed. 

[Supreme C5urt.‘] 

P.B. Gajendragadkar, K.N. Wanchoo, and The Canara Bank Ltd. v. 

K.C. Das Gupta^ JJ. Anant Narayan Surkund. 

22nd April, 1963. C.As. Nos. 787, 731 to 752 of 1962. 

Industrial Disputes Act (XIV of 1947), section 33-C' — Industrial Dispute (Banking 
Companies) Decision Act, 1955, section 6. 

The question whether such an application under section 33-C (2) of the Act 
was entertainable by the Labour Court and whether that Court had jurisdiction to 
decide it has been considered by this Court in Central Bank of India Limited v. P.S. 
Rajagopalan, C.A. Nos. 823-826 of 1962 decided on 19th April, 1963. It has been 
held there that an application of this kind is maintainable and therefore the 
contention of the banks in tliis behalf must fail. 

We are further of opinion that there is no force in the second contention of the 
banks either. It is true that para. 164 (b) (7) of the Sastry Award speaks of cashiers 
in-charge of cash at pay offices. We recognise that strictly speaking a branch of 
the bank is not the same thing as a pay office ; but the question whether the pro- 
vision of para. 164 (b) (7) would apply to a branch was referred to Shri Jeejeebhoy 
for clarification under section 6 of the Industrial Disputes (Banking Companies) 
Decision Act, 1955, (XLI of 1955) and Shri Jeejeebhoy held in 1959 that the use of 
the words “ pay office ” was not intended to have a restricted meaning referring 
only to those units which actually had the designation of pay office and would also 
apply to a branch in proper circumstances. Shri Jeejeebhoy who made this clarifi- 
cation was the Chairman of the Tribunal which heard^the appeals from the Sastry 
Award and gave the decision which is known as the Labour Appellate Tribunal 
Decision (Bank Disputes). In these circumstances the clarification as it comes 
from such a Tribunal should be accepted, particularly as it has stood unchallenged 
since it was given in 1959. The contention of the banks therefore that para. 164 
(b) (7) would not apply in these cases because these are cases of branches and not 
of pay offices must fail. * 

N.V. Phadke,- Advocate and ■S'.jV. A'ndley, Rameshwar Nath and P.L. Vohra, Advo- 
cates of Mfs, Rajinder Narain and Co., for Appellant (In C.A.No. 787 of 1962). 

' S.N. Andley, Advocate of Mjs. Rajinder Narain and Co., for Appellant (In C.As. 
Nos. 731 to 752 of 1962). 

V.K. Nrishtia Menon, Senior Advocate, (M.K. Ramanturthi, R.K. Garg, D. P. 
Singhand SlC. Agarwal, Advocates of MIs.Ra’mamurthi and Co., with him), for Respon- 
dent (In C.A.Noi 787 of 1962). 

A, V. Viswanatha Sastri and V. K. Krishna . Menon, Senior Advocates, (M. K. 
Rarriamurthi, R.K. Garg, D.P. Singh and S.C. Agarwal, Advocates of Mfs. Ramamurthi 
and Go., with them), for Respondents, (In C.As. Nos. ,731-752 of 1962).. 

- Appeal dismissed 
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_ t^uPREME Co^T^] Wanchoo and Canara Banking Corpora- 

P. B. Gajendragadkar h. K WancUoo and ^ 

h.G. Das Gupta, JJ. C.A. No, ^55 of 1962. 

22nd Apnl, ■ u... ,.• 

J«tona! Act (XJF 0/1947)^ i«(ion 33-/l-Banfctng compames^hastri 

Award — Transfer of subordinate staff . . . -j 

We are satisfied the Labour Court was in error in hol<Hng^that transfers^^ 
tlie State or the language area can be made only with the consent of h p V 
What that clause means is that with consent such transfers, can of course , 

otherwise they should be avoided as far as possible. . , 

We have therefore come to the conclusion that the Labour^ourt has ermd in 
holding that the transfer was not made in accordance with the standing orde 
regarding transfers as contained in the Sastry Award. , . 

N. V. Phadke, Advocate and S. JV. Andley, Rameshwar Kath and P. L. Vohra, 
Advocates of M/y. Rajinder J{arain and Co., for Appellant. 

M. K. Ramamurthy, Advocate of MJs. Ramamurthi and Co., for Respondent. 

' Appeal'allowed, 

[Supreme Court.] 

P. B. Gajendragadkar, K. JV. Wanchoo and Chittaranjan Das V. 

K. G. Das Gupta, JJ. State of West Bengal. 

22nd April, 1963. Cr.A. No. 175 of 1960. 

Penal Code {XLV of i860), section 376 — Sections 22, 535 and 537 Gritnindl 
Procedure Code — Section 145, Indian Evidence Act — Misdirections to the Jury, 

Mr. Chari contends that having regard to the general tone of the charge deli- 
vered by the learned Judge to the jury, the learned Judge should have treated the 
verdict as perverse and not acted upon it. We do not think that this contention, 
can be accepted. In his charge, the learned Judge, no doubt indicated that, the 
evidence of the girl was not satisfactory, that it was not corroborated and that there 
were other circumstances which showed that the prosecution case might be impro- 
bable, but having done his duty, the learned Judge had to leave it to the jury to Con- 
sider whether the prosecution had established its charge against the appellant beyond 
reasonable doubt or not. The jury apparently considered the matter for an hour 
and half and returned the unanimous verdict of guilty. In the circumstances of 
this case, we cannot accede to Mr, Chari’s argument that the Sessions Judge was 
required by law to treat the said verdict as perverse. In a jury trial where questions 
of fact are left to the verdict of the jury, sometimes the verdicts returned by the'jury 
may cause a disagreeable surprise to the Judge, but that itself can be.'no justification 
for characterising the verdict. as perverse. 

A. S.R. C/ianand jV. S. Bindra, Senior Advocates, ( 2 ). JV. Muhherjee, Advo- 
cate with them), for Appellant. 

B. Senior Advocate, {S. C. Ma^zumdar, Advocate for P: K. Bose, Advocate 

with him), for Respondent. . . . . , " ’ 


G.R. 

[Supreme Court]. 

K, Subba Rao, Raghubar Dayal and 


Appeal dismissed. 


J.R. Mudholkar, JJ. 
23rd April, 1963. 


The State of Andhra -Pradesh v. 
Cheemalapati Ganeswara' Rab., 
Gf.A, No. 39 of 1961. 
Renal Code (XLV of i860), sections 120-D, 409, 477-A and 471 read' with Adn— 
Seclion 73, Evidence Act- — Pardon tendered to the approval. ' . 47 . 

CrimtnaTpM JSe Qfe ““Mon 5=9, 
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The High Court has not considered any of the provisions to which we have 
referred but held that as the offence was being enquired into by the District Magis- 
trate, the Additional District Magistrate could not usurp the functions of the former 
and grant a pardon. Had it done so, it would not have come to this conclusion. 
We are, therefore, unable to accept it. ' 

The decision in Sarwan Singh v. The Stale of Punjab, (1957) S.G.R. 953, on which 
reliance has been placed by the High Court has been explained by this Court in 
the case of Maj. E. G. Barsay v. The Stale of Bombay, (1962) i S.C.J. 131 : (1962) 
M.L.J. (Crl.) 153 : (1962) 2 S.C.R. 195. This Court has pointed out in the latter 
decision that while it mrist be shown that the approver is a witness of truth, the 
evidence adduced in a case cannot be considered in compartments and that even 
for judging the credibility of the approver the evidence led to corroborate him in 
material particulars would be relevant for consideration. The High Court should 
bear this in mind for deciding whether the evidence of the approver should be acted 
upon or not. Then again it would not be sufficient for the High Court to deal \vith 
the evidence in a general way. It would be necessary for it to consider for itself the 
evidence adduced by the prosecution on the specific charges and then to conclude 
whether those charges have been established or not. The prosecution would be 
well advised if, instead of placing the evidence on each and every one of those large 
tiumber of charges against the respondents, it choses to select a few charges under 
each head other than the head of conspiracy and concentrates on establishing those 
charges, this would save public time and also serve the purpose of the prosecution. 
With these observations we set aside the acquittal of the respondents and remit the 
appeal to the High Court for decision on merits in tire light of our observations. 

A, S, R. Chari, Senior Advocate, {K< R. Chaiidhuri and P. D. Menon, Advocates, 
with him), for Appellant. 

Bhimasankaram, Senior Advocate, {R. Tliiagarajan, Advocate, with him), for 
Respondent No. i . 

R. Mahalingier, Advocate, for Respondent No. 2. 

G.R. Acquittal set aside and case remitted. 

[SuPMME Court], 

K. Subba Rao, Raghubar Dayal and Ajendranath v. 

J. R. Mudholkar, JJ. State of Madhya Pradesh. 

; . 23rd April, 1963. . Cr.A. No. 226 of i960. 

Penal Code {XLV of i860), sections 120-B, 379 and 414. 

The mere fact that the learned Additional Sessions Judge, acquitted the other 
accused on the ground that the property recovered was not proved to be stolen pro- 
perty did not preclude the State from appealing against the acquittal of the appellant 
against whom there is better evidence for establishing that he was in possession of the 
stolen property than the evidence was against the other co-accused. The State 
could challenge the correctness of the findings of the learned Additional Sessions 
Judge about the property being stolen property and, consequently, the High Court 
can record its own finding on that question. 

It is not necessary for a person to be convicted under section 414, Indian Penal 
Code that another person must be traced out and convicted of an offence of commit- 
ting theft. The prosecution has simply to establish that the property recovered is 
stolen property and that the appellant provided help in its concealment and disposal. 
The circumstances of the recovery sufficiently make out that the property was deli- 
berately divided into different packets and was separately kept . May be that the . 
property falling to the share of a particular theif was kept separately. 

A. R. Choubay and Jpaunit Lai, Advocates, for Appellant. 

I. -JV. Shroof, Advocate, for Respondent. • 

. G.R. ■ Appeal dismissed, 



[Supreme ■ Court]; . , ' . . ■ 

•P. Bi Gajendragadkdr, K. JVl Wmchoo and State of Bihar v. 

- K. C. Das Gupta, JJ, Kundan Singh'. 

- : d^th April, 1^6^. C.A. No, 2ig of 1962. 

Land Acquisition Act {1 of 1894), sections 4, 1 1, 18, and 49. ’ ‘ 

; . . Section 49 .(3) merely dispenses with the necessity , of issuing a, further fresh 
declaration or adopting other proceedings under, sections 6 to 10 in regard to cases 
falling under section 49 (2). , , ' ■ , ‘ . 

' : .Thus,' it would be seen that the scheme of section 49 is that the owner, has to 
express his:desirc that the whole of his house should be acquired bcforc the award is 
made, and oricc such a desire is expressed, the procedure prescribed by section 49 
has to be- followed. This procedure is distinct and separate from the. procedure 
which- has to be followed in making a reference under section 18 of the Act. ; In the 
present case,, the respondents have taken lio steps to express their desire that , the 
whole of their house should be acquired, and so, it was not open to the High’ Court 
to. allow them to raise this point in appeal which arose from the Order passed.by the 
District Judge on a reference under section 18. That being our view, we do not 
think necessary to consider the respondent’s contention that what is acquired in 
the present proceedings attracts the provisions of section 49 (i}. Gases considered 
('^932) I.L.R.’ 55 Mad. 391 : approved, 16 G.W.N. 327? not [approved. (1930) L.R. 
57 I.A. 100:58 M.L.J. 223, referred.' ' . .i' . 

■ B.’Sm, Sqnior Advocate, J. B. Dadachanji, 0 . C. Maihur and Rdvindcr Naraihi 
Advocates of Mjs. J. B. Dadachanji & Co., with him), for Appellants. 

B, R.- L, Iyengar, S. X. Mehta and K. L. Mehta, Advocates, for Respondents. 

•! ' • ' • ^ ^ Appeal allowed. 

[Supreme Court.] 

i ' Singh 

or -ubmteiohr fhrther 

involved in.them is not very relevant. For it ivis not&DuS'S 

fortiori so, a person other than mortgagee even^Jlfm,^f ^ mortgagee 

the possession of a mortgagcc)^couId ovi, t /obsession oyigina- 

the property not on behalf of the morteavor but / v ^ ^ claims, hold 

the mortgagor. Mr. Sarjoo Prasad howwer relied and adversely to' 
judgment of the Pull Bench of the PatnrS n observations in the' 

where the learned Judges appear to . KashiRrdsad, 

has not perfected his title by adverse nnuci. * even of a trespasser who ' 

Indian Limitation Act as the khas possession bf?het ’^^“site tifidcr thb ■ 

this equation of the right to possession with «th ^ o'^er. We consider that ' 
E’^ooiple or authority. Besides this is abr> ‘ possession” is, not justified by 

ull Bench by which constructive possession reasoning of thb ’ 

possession. possession is treated as within the concept of khas. 

_ . These very- authorities however show thlt '' ' ' ’ ' ' ' . ' 

enounces his character as morteaeee and'e^t mortgagee by some overt act', 

of the mortgagor, Ws posscSSwS „« “.M>ntelf, tVtKo-kpowledge ^ 

espasser and the suit for recovery of thp n as mortgagee but as a' ; 

wtedhe Court-is co„«mod ™th it .ho;oS„“r4^« 
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Qii6 cls6j ■ such as in this case, the tenants clainiing occupancy fights. When the 
mortgage was redeemed they resisted the mortgagor’s claim to possession and 
asserted their right to remain in possession as kasht tenants. It was on the basis 
of their possession being wrongful that a claim was made against them for rnesne 
profits, and it was on the footing of their being trespassers that they were sued arid 
p.ossepion sought to be recovered from them. ■ In these circumstances we consider 
that it is not possible for the appellants to contend that these tenants were in posses- 
sion of the property on behalf of the mortgagor and in the character of their rights 
being derived from the mortgagor. Section 6 (i) (c) cannot, in terms,' therefore 
apply since the mortgagoi'-mortgagee relationship did not subsist on ist January, 
^ 955j ®ven if the construction which learned Counsel for the appellant pressed upon 
us was accepted. : 

Sarjoo Prasad, Senior Advocate, {Mohan Behati Lai, Advocate, %yith hml), fof 
Appellants. ••• > ' ' 

A. V, Viswanatha Sastri, Senior Advocate, (Z). Goburdhdn, Advocate, with him), 
for Respondents Nos. i to 3 and 5. ’ Vi. 

G.R. . Appeal dismissed', 

[Supreme Court.] 

Pi B. Gajendragadkar, K. N. Wanchoo and Darya Singh 

K, G. Das Gupta, JJ. State of Punjab. 

25</j April, 1963. - Cr.A. No. 27 of 1962; 

Criminal Procedure Code {V of 1898), sections 172, 540. 

It is well-kno-wn that in villages where murders are committed as a result of 
factions existing in the village or in consequence of family feuds, independent Villagers 
are generally rduetant to give evidence because they are afraid tliat giving evidence 
might invite the wrath of the assailants and might expose them to very serious risks. 
It is quite true that it is the duty of a citizen to assist the prosecution by giving evi- 
dence and helping the administration of criminal law to bring the offender to book, 
but it would be wholly unrealistic to suggest that if the prosecution is not able to 
bring independent \vitnesses to the Court because they are afraid to give evidence, 
that itself should be treated as an infiimity in the prosecution case so as to justify 
the defence contention that the evidence actually adduced should be disbelieved on 
that ground alone without examining its merits. In the present case, we see no 
justification for the assumption tlrat any eye-witness has been kept back -from the 
Court, and so, we feel no hesitation in rejecting the argument that the case should be 
sent back on the hypothetical ground that the scrutiny of the police diary may dis- 
close the presence of an independent eye-witnesses j such an argmnent is wholly 
misconceived and can be characterised as fantastic. 

T. R. Bhasin, Advocate, for Appellants. 

Gopal Singh and P. D. Menon, Advocates, for Respondent. 

'• G.R. ' Appeal dismissed. 

[Supreme Court.] ‘ . 

K Suiba Rao, Raghubar Dayal and ‘ Bachchoo Lai v. 

J. R. Mudholkar, JJ. , State of U.P. 

z^fh April, iq6^. Cr.A. No. 126 of 1962. 

U. P. District Boards Act {X of 1922), sections 107, 182 — Sections ^0^ and 506, 

Indian Penal Code-Section 417, Criminal Procedure Code. ; • 

We need not express an opinion on the second contention as we do not know the 
terms of the lease executed by the District Board in favour of the Raja of Shankargarh 
and as we are not concerneci with the civil rights with respeet to the manner of collect- 
ing the'dues which he coiild coUect under the lease. We- are, however, of opinion 



42 

tkat sectfon 107 does not make obstruction or molestation of an employee of* tke 
person under contract with the Board an offence. 

We did not hear the learned counsel on the merits of the case under section 504 
of the Code and accept the finding of the Courts below. . , 

' In view of the considerations mentioned, no interference is possible with the 
acquittal of the respondent No. 2 on merits. It is, therefore, not necessary to decide 
the first question raised for the appellant. , • , . 

0 . P. Rana, Advocate, for Appellant. , - 

Appeal dismissed. 


Nandeshwar Pt. v. 
U. P. Government. 
C.As. Nos. 166-167 of 1962; 


[Supreme Court.] 

P. B. Gajendragadkar,.K. JV. Wanchoo and 
K.C. Das Gupta, JJ. 

26tft April, 1963, 

Kanpur Urban Area Development Act, {VIofiQ 4 .^)~U.P. Town Improvement Ac 
{III of 1 Q2o)—Land Acquisition Act {I of 1 894), sections 4, 5-A, 6, 9, 1 1 , 1 7. 

We are therefore of opinion that it was not open to the State Government to 
say in the notification under section 4Land Acquisition Act that proceedings under 
section 5-A shall not take place. This part of the notification under section 4 is 
therefore’beyond the powers of the State Government. In consequence the notifi- 
cation under section 6 also as it was issued without taking action under section 5-A 
must fall. The appeals must therefore be allowed and the notification under 
section 6 and that part of the notification under section 4 which says that the 
Governor, was pleased to direct that under sub-section (4) of section 17, theprovi- 
sionsofsection.5-A shall not apply, are bad and are hereby set aside. 

J. P. Gqyal, Advocate, for Appellants (In C.A. No. 166 of 1962). 

C. B. Agarwala, Senior Advocate, (P. C. Agarwala Advocate, tvith him), for 
for Appellants (In C.A. No. 167 of 1962), 

K. S. Hajela, Senior Advocate, (C. P. Lai, Advocate, with him), for Respondent 
No. I (In both the Appeals). 

C. P. Lai, Advocate, for Respondents Nos. 2 and 3 (In both Appeals). 

G-R- Appeals allowed. 

. '[Supreme Court.] 

B. P. Sinha, C.J., J. C. Shah and Smt. Santa Sila Devi v. 

Nf Rajagopala Ayyangar, JJ. Dhirandara Nath Sen. 

26tA Apnl, 1963. C.A. No. 197 of 1961;, 

Arbitration Act {X of 1940), section 20. 

Before dealing with this point it is necessary to emphasise certain basic positions. 

. of them is that a Court should approach an award "with a desire to support 

It, if that is reasonably possible, rather than to destroy it by calling it illegal (See 
Sdby V. Whitbread (S Co. (1917) 1 K.B. 736 , at page 748). Besides it is obvious 
mat unless the reference to arbitration specifically so requires the arbitrator, is not 
bound to deal with each daim or matter separately, but can deliver a consolidated 
aw^d. the legal position is clear that unless so specifically required an award 
^ loyally express the decission of the arbitrator on each matter of difference. 
{Vide Re : Brown and the Croydon Canal Co. 9 Ad. & EU. 522 : 112 E.R. 1309 and 
Jewell V. Ghrutie, L.R. 2 C.P. 296. Further, as Parke, B. himself put it during the 
course of arguments in Harrison v. Creswiek, 138 E.R. (Common Pleas) 1254. ■ ' 

When those aUeged agreements were set aside and declared not to be binding 
on the parties, the law would step in and the privisons of the Indian Companies Act 
as regards the management of the business , and affairs of the company would come 
into operation, and the arbitrator may well have considered that the provisions con- 
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tained in the law of the land sufficient to safeguard the interests bf the shareholders. 
The silence ofthe arbitrator in this regard and his failure tb\inake any specific provi- 
sion therefor in regard to the management did not therefore leave any lacuna as 
regards 'the rights of the parties to manage but must be taken to. have left the right 
of the parties to be determined by the relevant general law applicable to the manage- 
ment of the company. If the arbitrator considered that these provisions sufficiently 
secured 'the rights of the parties and did not consider that any special provision as 
regards this matter was needed the award would be silent on that point arid that 
might be the explanation for the state of affairs. 

G. 5 . Senior Advocate, {AlN. Sinha z.nd P.K.'Mukherjce, hdvozzXcs, 

with him), for Appellants. 

A. V. Visioanatha Sastri, Senior Advocate {B. R. L, Iyengar and S. N. Miiklwrjee, 
Advocates, with hiih), for Respondents. 

G.R. Appeal dismissed. 

[Supreme Court.] 

B. P. Sinha, C.J., K. Subba Rao, Sree Mohan Ghowdhury v. 

J. C. Shah, Raghubar Dayal and Chief Commissioner Union 

J. R. Mudholkar, JJ. Territory of Tripura. 

zgik April, 1963. Habeas Corpus Petition No. 15 of 1963. 

Constitution of India (1950) Articles 32, 123 and- ^^2 — Defence of India Ordinance 
IV of 1962 — Defence of India Act (LI of 1062), section 48 — General Clauses Act, 1807, 
section 8 — Meaning of “ Instruments ” . 

We have no doubt in our mind that the expression “instrument” in 
section 8 of the General Glauses Act was meant to include reference to the 
Order made by the President in exercise of his constitudonal powers. So 
construed, the President’s Order would, even after the repeal of tire Ordinance 
aforesaid continue to govern cases of detention made under rule 30 aforesaid 
under the Ordinances. It must, therefore, be held that there is no substance 
in the contention that the pedtioner’s detention originally made under the 
rule under the Ordinance would not be deemed to have continued under the 
Act (LI of 1962). Equally clearly, there is no substance in the contendon that 
the same Order should have been repeated by the President after the enactment 
of the Act. It would have been a sheer act of supererogation and the legal 'fiction 
laid down in secdon 8 is meant to avoid such, unnecessary duplication of the use 
of the constitutional machinery. A proper construction of the provisions of section 
48 of the Act, which has replaced the Ordinances aforesaid, read in the light of the 
provisions of secdon’ 8 of the General Clauses Act leaves no room for doubt that the 
detention order passed against the peddoner was intended to be continued even 
after the repeal of the Ordinances which were incorporated in the Act (LI of 1962). 
That being so, the Order of the: President must have the effect of suspending the 
petidoner’s right to move this Court for a writ of Habeas Corpus under Ardcle 32 of 
the Consdtudon. After the peddoner had been deprived, for the dme being, of his 
right to move this Court, it is manifest that he cannot raise any questions as regards 
the ■vires of the Ordinances or the Rules arid Orders made thereunder. In the result, 
the applicadon is held, to be not maintainable, arid, is therefore, dismissed. 

'R. K. Garg, Advocate {amicus curiae), for Petitioner. 

S. V. Gupie, Additional Solicitor General Of India, and D. R. Prem, Senior Advo- 
cate, (R. H. Dhebar and R. Jf.'Sachthey, Advocates, with them), for Respondent. 

S. C. Agarwal, R. K. Garg, M. K. Ramamurthi and P. Singh, Advocates of 
Mis. Ramamurthi and Co., for Intervener. 

' Application dismissed. 


S— NRG 
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[Sotioe,me Court.] 

P. B. Gajendragadkar, K. JV. Wanchoo and 
, K. C. Das Gupta, JJ. 

ZQth April, 1963. 


Workmen of Joint Steamer Com- 
panies V. Joint Steamer Companies 
G.As. Nos. 811-812 of 1962. 


Industrial Disputes Act {XIV of 1947)— Po/zw <o workmen— Full Bench Formula— 
Compaiiy having Branches in different countries. 

Some of the dif&culties in the way of such apportionment have been indicated 
by us above. We must not however be understood to say that the task is whoUy 
impossible of achievement. It may be that in another case the workmen may be 
able to adduce such evidence by examining expert witnesses, like actuaries, accoun- 
tants or others that the tribunals may feci justified in computing, in respect of the 
Indian business, reasonably accurate figures for the different items of the Full Bench 
Formula. All we wish to say is that on the materials on the present record we are 
not in a position to apply the Full Bench Formula to a part only of the total opera- 
tions of the companies in India and PaHstan. 

We have therefore come to the conclusion that the Labour Appellate Tribunal 
has rightly rejected the workmen’s claim for bonus for the year, 1949, 1950, 1951 and 

JV. C. Chatterjee, Senior Advocate, (P. it. Mukherjee, Advocate, with him), for 
Appellants, 

A. V. Viswanalh Saslri, Senior Advocate, {S. G. Mazumdar and B.Js. Ghosh, 
Advocates with him), for Respondents Nos. i and 2. 

G.R. Appeals dismissed. 


[SupREMEE Court.] 

K. Subba Rao, Raghubar Dayal and Union of India v. 

J, R. Mudholkar, JJ. Ram Gharan. 

30tfe April, 1963. G.A. No. 115 of 1962. 

Civil Procedure Code {V of 1908) — Order 22, Rules 3, 4, 9, and ii, section 151 — 
\ Order 13, Rule 2, Supreme Court Rules — Limitation Act section 5 and Articles 171 and I’jd, 

The most damaging thing for the appellant is that the application came up for 
hearing before the learned Single Judge and at that lime the stand taken by it was 
that limitation for such an application starts not from the date of death of the respon- 
dent but from the date of the appellant’s knowledge, of the death of the respondent. 
The appellant’s case seems to have been that no abatement had actually taken place 
as the limitation started from 3rd February, 1958, when the appellant’s officer knew 
of the death of the respondent and the application was made within 3 months of 
that date. It appears to be due to such an attitude of the appellant that the 
application, dated ryth March, 1958 purported to be simply under rule 4 of Order 
22 and did not purport to be under rule 9 of the said Order as well and that no 
specific prayer was made for setting aside the abatement. The limitation for an 
application to set aside abatement of a suit does start on the death of the deceased 
respondent. Article 171, First Schedule to the Limitation Act provides that. It 
does not provide the linaitation to start from the date of the appellant’s knowledge 
thereof. The stand taken by the appellant was absolutely unjustified and betrayed 
complete lack of knowledge of the simple provision of the Limitation Act. In these 
circumstances, the High Court cannot be said to have taken an erroneous view about 
the appellant’s not ^tablishing sufficient ground for not maldng an application to 
bring on record the ' representatives of the deceased respondent within time or for 
not making an application to set aside the abatement within time. We, therefore 
see no force in this appeal and dismiss it with costs. ’ 

, D. R, Prem, Senior Advocate, (P. D. Menon, Advocate, with him), for Appellant. 

. u ^'^^rSenior Advocate {K. K. Jain, Advocate for P. C. Khanna, Advocate 
with him), for Respondent. ■' 



Appeal dismissed. 
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[Supreme Court.] - 

P. B. Gojendragadkar, K. jV. Wanchoo and M/s. Khardah & Co., Ltd. v. 

Das Gupta, JJ. The Workmen. 

2nd May, 1963. G.A. No. 705 of 1962. 

Industrial Dispute Act {XIV of 1947) — Dismissal — Mala fide — Domestic Tribunal. 

Therefore, we would discourage the idea of recording statements of witnesses 
ex parte and then producing the witnesses before the employee concerned for cross- 
examination after serving him with such previously recorded statements even though 
the witnesses concerned make a general statement on the latter occasion that their 
statements already recorded correctly represent what they stated. , In our opinion, 
unless there are compelling reasons to do so, the nomial procedure should be followed 
and aU evidence should be recorded in the presence of the workman who stands 
charged with the commission of acts constituting misconduct. 

The question of motive is hardly relevant in enquiries held against public ser- 
vants, vide Union Territory of Tripur and another v. Gopal Chandra Dutta Choudhuri, 
A.I.R. 1958 S.G. 601. That is another reason why domestic enquiries in 
industrial matters should be held with scrupulous regard for the requirements of 
natural justice. Care must always be taken to see that these enquiries are not redu- 
ced to an empty formality. 

H. N. Sanyal, Solicitor-General of India (P. K. Chatterjee, Advocate, with him) 
for Appellant. 

W, L. Sen Gupta and Janardhan Shanna, Advocate, for Respondents; 

G.R. Appeal dismissed. 


[Supreme Court.] 

P. B. Gajendragadkar, K. JV. Wanchoo and Raghunath Keshava Kharker o' 

K. C. Das Gupta, JJ. Ganesh. 

znd May, 1963. C.A. No. 98 of 1962. 

Provincial Insolvency Act {V of 1920 ) — Right of debtor to remaining properly on his 
discharge. 

We have no doubt that the Act did not contemplate such a situation. We have 
already indicated the reason why section 44 does not provide for revesting of property 
in the insolvent in contrast to the provision therefor in section 37. Generally speak- 
ing it is not expected that there would be any property left to revest in the insolvent 
after the administration in insolvency is over. We have therefore to look to section 
67 which provides that the insolvent is entitled to any surplus remaining after pay- 
ment in full of his creditors and after meeting the expenses of the proceedings taken 
under the Act ; and it is that section which gives title to the insolvent in the property 
which remains undisposed offer any reason before his discharge subject to the condi- 
tions of that section being fulfilled even after the discharge. 

All that justice requires is that in case the conditions of section 67 have not been 
fulfilled such property should be subject to those conditions, namely, that he should 
be liable to discharge his creditors in full with interests and to meet the expenses oi 
all proceedings taken under the Act. Subject to these conditions the insolvent in 
our opinion would be entitled to undisposed of property on discharge and would be 
free to deal with it as any other person and if necessary, to file a suit to recover it. 

S. S. Shukla, Advocate, for Appellant. 
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A V. Viswanalha Saslri, Senior Advocate {G. B. Pai, Advocate and^ J. B. 
Dadachanji, 0 . C. Malhtir and Ravinder Xarain, Advocates of Mjs. J. B. Dadachanji 
and Co., wth him), for Respondents Nos. i, 3 and 7; 

Sardar Bahadur, Advocate, for Respondent No. 2. 

. Case remanded. 


[Supreme Court.] 

K. Subba Rao, Raghubar Dayal and Manindra Land and Building Corpora- 

7 . R. Mitdholkar, JJ. tion Ltd. v. Bhutnath Banerjce. 

2nd May, 1963. C.A. No.- 524 of 1962. 

Civil Procedure Code (F o/" 1908), Order 22, Rides 3, 4, 9, section 4.-]— Limitation 
Act Articles 171 and 176 and section 5— Bengal Money Lenders Act. 

It is not necessary for the purpose of this appeal to state the reasons which were 
urged as a justifiable excuse for the inability of the appellant to take the necessary 
steps earlier. It is not open to the High Court to question the findings of fact 
recorded by a subordinate Court in the exercise of its rcvisional jurisdiction under 
section 1150! the Code which, it is well-settled, applies to cases involving questions 
of jurisdiction, i.e. questions regarding the irregular exercise or non-exercise of jmis- 
tion or the illegal assumption of jurisdiction by a Court and is not directed against 
conclusion of law or fact in which questions of jurisdiction are not involved : See 
Bala Krishna Udayar v. Vastideva Aiyar, L.R. 44 I.A. 261, 267 : I.L.R. 40 Mad. 793 : 
33 M.L.J. 69. A. Batchamian Sahib <£? Co. v. A. JV. Channiah, C.As. Nos. 452. and 
487 of 1962 decided on 19th October, 1962. This legal position is not disputed for 
the respondents. 

We are therefore of opinion that the High Court fell in error in interfering with 
the finding of fact arrived at by the Subordinate Judge with respect to the appellants 
having sufficient cause for not making an application for bringing the respondents 
on record within time and for not applying for the setting aside of the abatement 
within time. We allow the appeal with costs throughout, set aside the order of the 
Court below and restore that of the trial Court. It will now proceed according to 
law with the further execution of the decree on the second appheation presented by 
the appellant for the purpose. 

JV. C. Chatter jee. Senior Advocate, {E. Udayaratnam and D. JV. Mukkerjee, Advo- 
cates, with him), for Appellant. 

B. Sen, Senior Advocate, {S. Ghosh, Advocate, with him), for Respondents Nos. 
I to 3. 

G.R. 

) 


Appeal allowed. 



11 ] tODNA colliErV CO. i). SHoLA NATH ROV (Ragliubar bayai , j',), 595 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^B.P. Sinha, Chief Justice, P. B. Gajendragadkar and Raghubar 
Dayal, JJ. 

The Lodna Colliery Co. (1920), Ltd. Appellant*- 

V. 

Bhola Nath Roy (deceased) and after him liis legal repre- 
sentatives and others . . Respondents. 

Land Tenures — Person with whom resumed invalid lakhraj {Revenue free) land was settled permanently — 
Right to sub-soil minerals. 

A person with whom the resumed invalid Lakliraj (Revenue free) land was permanently settled 
has rights to sub-soil minerals. The provisions of the Regulations enacted by the Governor-General 
in Council support the claim to the sub-soil in such land held by him. 

Appeal from the Judgment and Decree, dated the nth September, 1952, of 
the Calcutta High Court in Appeal from Original Decree No. 162 of 1949. 

M. C. Setalvad, Attorney-General for India and B. Sen^ Senior Advocate {S.ff. 
Mtikcrji and B.JV. Ghosh, Advocates, with them), for Appellant. 

jV.< 7 . Chatterjee, Senior Advocate (J.C. Chose, S.P. Ghose and P.K. Chatterjee, 
Advocates, witlt him), for Respondents. 

The Judgment of the Court tvas delivered by 

Raghubar Dayal, J. — This appeal, on a certificate granted by the High Court 
at Calcutta, raises the question ^vhether the person wdth whom a resumed invalid 
Lakhraj (revenue free) land was permanently settled has rights in the sub-soil mine- 
rals or not. The necessary facts are briefly these : 

The plaintiffs are the proprietors of the land in suit in C.S. Khatian No. 61 1 
and Sub-Khatians Nos. 612 and 613 of village Sripur in Touzi No. 2597 of the 
Burdtvan Collectorate. 

The Maharaja of Burdwan is the proprietor of the lands in village Sripur 
appertaining to Touzi No. 12 of Burdwan Collectorate. He let out those lands to 
the Pals and Goswamis of Sripur in Putni right. The Putnidars also took coal 
mining lease of those lands from the Maharaja and, thereafter, both the Maharaja 
and the Putnidars granted the coal mining lease of those lands to one P.K. Chatterji 
of Ikrah who, in his turn, granted a sub-lease of the same to Messrs. Lodna Colliery 
Go., Ltd., the predecessor-in-interest of the defendant company, the Lodna 
Colliery Go. (1920), Ltd. 

A portion of the lands in suit subsided and on enquiry the plaintiffs found that 
the defendant company had cut away a large quantity of the underground coal 
from the lands in suit. It is on account cf such unjustified conduct of the defendant 
company that the plaintiffs, on the basis of their proprietary right, sued for the re- 
covery of damages for coal wrongfully taken away by the defendant from the land 
in suit and for other wrongs. The defendant company contested the suit and 
denied the plaintiff’s alleged rights on the ground, inter alia, that the plaintiffs 
had no tide to the sub-soU of the land_ in suit and consequendy to the coal. The 
contention really is that the land in suit had been permanendy settled ^vith the 
plaintiffs after it had been resumed as invalid Lakhraj land and that such settle- 
ment conferred no better rights than what they originally possessed on account of 
the land in suit being granted to their predecessors-in-interest under Brahmottar 
and Debutter grants, the grantees under which had no rights in the sub-soil of 
the land granted. 

The trial Court held that the invalid Lakhraj tenure in the land in suit in 
favour of the predecessors-in-interest of the plaintiff was resumed by the Govern- 
ment under the provisions of Regulation II of 1819 and, thereafter, was permanently 
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ho^vever, definitdy provides that the grantees or the then possessoz's of land, untU 
dispossessed by a decree of the Diwani Adalat, are to be considered as tlie pro- 
prietors of the lands with the same right of property therein as is declared to be 
vested in proprietors of estates or dependent taluks according as the land may exceed 
or be less than one hundred bighas subject to the payment of revenue. Such pro- 
prietors of land were to execute engagements for revenue ^rith which their lands 
may be declared chargeable, either to the Government or to the proprietor or fanner 
of the estates in which the lands be situated. 

The grantees of invalid Lakhraj lands therefore had the same right of property 
in that land, subject to the payment of revenue, as had been declared to be vested 
in the proprietors of estates. If the zamindars, the proprietor of estates, have 
rights not only over the surface of the land but in the sub-soil as well, the persons 
whose grants had been held to be invalid and who were held to be liable to pay 
land revenue also possessed right in the sub-soil of the land settled \vith them. 

_No^v, Regulation VIII of 1793, also passed on ist May, 1793, re-enacted tvith 
modifications and amendment the Rules for the Decennial Setfiement of the public 
revenue payable from the lands of the zamindars, independent talukdars, and other 
actual proprietors of land in Bengal, Bihar and Orissa, passed for those Provinces 
respectively on i8th September, 1789, 25th November, 1789, and loth Februar)', 

1 790, and subsequent dates. Section IV provided that the settlement, under certain 
restrictions and exceptions specified in the Regulation, shall be concluded %rith 
the actual propi'ietors of the soil, of whatever denomination, ■whether zamindars, 
talukdars or chaudhris. It follows that the zamindars with ^v•hom settlement took 
place, were recognized as the actual proprietors of the soil. The settlement of 
revenue so made •was made permanent by section IV of Regulation I of 1 793. 

Regulation I of 1 793 enacted into a Regulation certain Articles of a Proclama- 
tion dated 22nd March, 1793. Section I of this Regulation states that the various 
articles of the Proclamation -vvere enacted into a Regulation and that those articles 
related to the limitation of public demand upon the lands, addressed by the Gover- 
nor-General in Council to the zamindars, independent talukdars and other actual 
proprietors of land paying revenue to Government in the Pro'vinces of Bengal, 
Bihar and Orissa. 

By section IV it was declared to the zamindars, independent talukdars and 
other actual proprietors of land, with or on behalf of rvhom a settlement had been 
concluded under the Regulations mentioned earlier, that at the expiration of the 
term of settlement no alteration would be made in the assessment which they had 
respectively engaged to pay, but that they and their heirs and lawful successors would 
be allowed to hold their estates at such assessment for ever. 

The Preamble to Regulation II of 1 793, which abolished the Courts of Mai 
Adalat or Revenue Courts and transferred the trial of szuts cognizable in those 
Courts to the Courts of Diwani Adalat, stated, in connection with the proposed 
improvements in agriculture : 

“As being the two fundamental measures essential to tlie attainment of it, the property in the soil 
has been declared to be vested in the landholders, and the revenue payable to Government from each 

estate has been fixed for ever The property in the soil was never before formally declared to be 

vested in the landholders, nor were tliey allowed to transfer such rights as they did possess, or raise 
money upon the credit of their tenures, rvithout the previous sanction of Government. ” 

It is thus clear from the above declarations that the zamindars, the proprie- 
tors of estates, were recognised to be the proprietors of the soil. Such a view was 
expressed by the Pri'vy Council also in Ranjit Singh v. Kali Dasi DebP-. It tvas 
said at page 122 : 

“Passing to the Settlement of 1793, it appears to their Lordships to be beyond controversy that 
■whatever doubts be entertained as to whether before the British occupation the Zamindars had any pro- 
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orietarv interest in the lands comprised within their respective districts, the settlement itself recog- 
nizes proceeds on the footing that they arc the actual proprietors of the land for which tlicv tinder- 
fake to nav the Government revenue. The settlement is expressly made with tlic zanni^ars ind 
piidLuahikdars and other actual proprietors of die soil’ : Regulation 

VIII section 4. It is clear that since Uic settlement the zamindars have had at least a {mma 
to all lands for which they pay revenue, such lands being commonly referred to as malguzan lands. 

The right of the zamindars to the sub-soil minerals under their land follows 
from their being proprietors of the soil and has been recognized in a number ot 
cases between the zamindars and persons holding land under a tenure li-om thcm. 
It has been held in those cases that» in the absence of the right to sub-sotl minerals 
being conferred on the tenure holder under the terms of the tenure licld by him, 
he docs not get any right to them. 

The first such ease is Hari iNarayan Singh v. Srirmn Chakravarli'^. The same 
view was expressed in Durga Prasad Singh v. Braja Kath Base"-. 

In Sashi Bhtishan Misra v. Jyoti Prashad Singh Dco^, Lord Biickmaslcr said at 
page 53, with regard to the above two cases : 


“These decisions, therefore, have laid down a principle tvhich applies to and concludes the present 
dispute. They establish that when a grant is made by a zamindar of a tenure at a fixed rent, 'although 
the tenure may be permanent, heritable, land transferable, minerals will not be held to have formed part 
of the grant in the absence of express evidence to that cfiect.’’ 


The fact that the tenure was rent free, makes no difTcvcncc to this ptinciple, as held 
in Raghunath Roy Marwari v. Raja of Jhcria.'^ 

We are therefore of opinion that the right of properly of the persons with 
whom resumed invalid Lakhvaj land had been sett’ed, being the same as of the 
zamindars, extends to the sub-soil minerals of llic land held by them. 

Further, the plaintiffs trace their rights to the documents Exhibits 10, a and 
•6 (a). Before dealing with them, we may refer to two other Regulations not so 
far mentioned. 


Regulation II of 1819 modified the then existing Regulations regarding the 
, resump lion of revenue oflands held free of assessment under illegal or invalid tenures. 
Its Section III declared that lands specified therein were liable to assessment in 
the same manner as other unsettled mahals and that the revenue assessed on all 
such lands would belong to Government. It laid down the procedure for enquiry 
about the claim of Government to assess such land and for assessment of revenue. 
Regulation III of 1828 made certain changes in the procedure, but contains noth- 
ing particular which would affect the determination of the question before us. 


Exhibit 10 is the Robakari of the Deputy Collector of Burdwan, dated 15th 
April, 1841, with respect to Touzi No. 2597. It is in, pursuance of this order that 
permanent settlement was made with Madhusudan Roy and Sitaram Roy pre- 
decessors-in-interest of the plaintiffs with respect to the land in suit. It appears 
from this Robakari that in proceedings between the Government as plaintiff and 
Manik Chandra Roy, Madhusudan Roy, Sitaram Roy and others as defendants 
the c’aim of the Government, in accordance with the provisions of Regulation li 
of 1819 and Regulation III of 1828, in respect of the inva’id reveirue free land con- 
sisting of Brahmottar land measuring 156 bighas 10 cattahs and the Debutter land 
measuring i_8 bighas 10 cattahs, in all 175 bighas, situated in village Pariharpur 
and other villages within Pergana Shergarh, was decreed in April, 1837, with the 
result that that land was resumed and assessed to land revenue. Madhusudhan 
Roy and Sitaram Roy and other defendants claimed right to get settlement because 
It was the Lakhraj property obtained by their ancestors. The settlement was 
however made with Manik -Chandra Roy on 19th April, 1838, as the other defen- 
dants did not turn up. Subsequently, Madhusudhan Roy applied for settlement 
jointly with Mamk Chandra Roy and others. As a result of the enquiry made 
permanent settlement was separately made with Manik Chandra Roy and others 
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wdth respect to certain area and %\ith Madhusudlian Roy and Sifaram Roy wath 
respect to the rest. On 15th April, 1841,' Anialnama, Exhibit 2. was issued by 
the DeputN- Collector, Burdwan, to Mukhyas and others. It directed them to 
pay their respective rents to the persons witli -whom settlement ^vas made. 

Exhibit 6 (a) is certified copy of settlement khatian No. 611 in respect of village 
Sripur, rdating to Touzi No. 2597, R.S. No. 2416.- It describes the interest in 
the land in suit to be Bajeapti (resumed) Lakhraj Pariharpur and othciF. It men- 
tions five persons including the son of Madhusudhan Roy and the sons of Sitanath 
Roy, to be the proprietors in possession of that interest. It also sliows the King 
Emperor of India as possessing the entire superior interest. It is tlnis clear that 
the possessors of the Bajeapti (resumed) Lakhraj land in suit held it as proprietors 
under the King Emperor of India. They must consequently have the same rights 
■which other proprietors like zamindars had. 

It is hosvcver urged for the appellants that the records prior to the resumption 
proceedings showed the lands in suit to be the Bmlrmottar and Debutter lands of 
the predecessors of the plaintiffs and that therefore, in view of the princilpic of law 
laid down by the Pri'v^' Council in Hari Xarayan Sindh’s Casc'^, and the later decisions, 
they cannot be held to possess rights in the sub-soil in the absence of definite ewdence 
that such rights -rrere conveyed under those grants. ^Ve do not agree with tliis 
contention. The predecessors-in-intcrest of the plaintiffs held the land 
from the Government and not on a subordinate tenure from the zamindars 
and therefore the principle of law as stated in Hari Narayan Singlv's Casc'^ and later 
confirmed in several decisions by the Pri\'y Council, does not apply to the present 
case. 

We are therefore of opinion that the plaintiffs had rightly been held to owm 
and possess the rights to the minerals under the land in suit and that the decree 
in their favour is correct. We therefore dismiss the appeal with costs. 

V.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Ci'vil Appellate Jurisdiction.) 

Present: — S. K. Das, A. K. Sarkar, K. Subba Rao, K. N. Wanchoo and 
N. Rajagopala Avyangar, JJ. 

The Board of High School and Intermediate Education, . . Appellard^ 

U.P., Allahabad 

V. 

9 

Ghanshyam Das Gupta and others . . Respondents. 

U.P. Iniemediafe Education Act (II of 1921), Regulation, Chapter VI, Rule 1 (i) — Committee camelling 
result and debarring examinee from appearing for examination — Comm:ttee,\if acts judicially or administratively — 
Quasi'Judicial act — What constitutes — Proudure to be adopted by a quasi-judicial body. 

The statute is not likely to pro'vode in so many %s-ords that the authority passing the order is re- 
quired to act judicially ; that can only be inferred from the express provisions of the statute in the first 
instance in each case and no one circumstancqalone will be determinative of the question whether the 
authority set up by the statute has the duty to act judicially or not. The inference whether the authori- 
ty acting under a statute where it is silent has the duty to act judicially "will depend on the express pro- 
risions of tlte statute read along tvith the natue of the rights a&cted, the maimer of the disposal provid- 
ed, the objective criterion if any to be adopted, the effect of the decision on the person affected and 
other indicia afforded by the statute. A duty to act judicially may arise in ividely different circums- 
tances which it tvill be impossible and indeed inadvisable to attempt to define exhaustively ; 

There is nothing express in the Act finm ■\s'hich it can be said that the Committee is not imder a 
duty to act judicially. It is true tliat there is no procedure provided as to how the Committee will act 
in exercising its powers imder rule 1 (1) and it is further true that tliere is no e.xpress proiTsion in that 
rule requiring the Committee to call for an explanation from the examinees concerned and to hear the 
examinees whose cases it is required to consider. The mere fact that the Act or the Regulations do 
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not make it obligatory on the Committee to call for an explanation and to hear the examinee is 
conclusive on the quStion whether the Committee ac^ as a quasi-jud.cial tts ^ 

under rule 1 (1). Even though calling for an explanation and hearing the axamince may not have been 
made expressly obligatory by the Act or the Regulations, it is obvious that the Committee when it 
proceeds to decide matters covered by rule 1 (1) will have to depend upon materials f 
m coming to its decision. Before the Committee decides to award any penalty it has to corac to an 
objective determination on certain facts and only when it comes to the conclusion that those la 
established that it can proceed to punish the examinee concerned. 

The Committee when it exercises its powers under rule I (1) is acting quasi-judicially and me 
principles of natural justice which require that the other party, (namely, tlie examinee m this case; 
must be heard, will apply to the proceedings before the Committee. 

As to the manner in which it should give an opportunity to the examinee concerned ‘o 
that is a matter which can be provided by Regulations or Bye-laws if neccssaiy. AU tim is tea 
is that the other party should have an opportunity of adequately prKcnUng Ins case. Bu wh« me 

procedure should be in detail will depend on the nature of the Tribunal. There is no doubt la y 

of the powers of the Committee under Chapter VI arc of administrative nature 5. but where quasi- 
judicial duties are entrusted to an administrative body like this it becomes a quasi-judicial bo y 
performing these duties and it can prescribe its own procedure so long as die principles of natural J 
tice are followed and adequate opportunity of presenting his case is given to the exammcc. 


Appeal from the Judgment and decree dated the 23rd March, of the 

Allahabad High Court in special Appeal No 291 of 1955. 

Veda Vyasa, Senior Advocate, {C.P. Lai, Advocate, with him), for Appellant. 


J. P. Goyal, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Wanchoo, J .- — ^This is an appeal on a certificate granted by the Allahabad 
High Court. The brief facts necessary for present purposes are these. The three 
respondents were students of G.S. Hindu Intermediate College at Sikandrarao and 
appeared at the Intermediate (Commerce) Examination conducted by the appellant 
in the year 1954. On 12th June, 1954, the result of the examination was published 
in newspapers and the three respondents passed in the second division. Thereafter 
they prosecuted further studies. But in December, 1 954, their fathers and guardians 
received information from the Principal of the G.S, Hindu Intermediate College 
that the Examinations’ Committee of the appellant (hereinafter referred to as tlie 
Committee) had cancelled the results of the respondents for the examination of 
^954- ^tid. further that they had been debarred from appearing at the examination 
of 1955, Thereupon the respondents filed a writ petition in the High Court con- 
tending that the Committee had never afforded any opportunity to them to rebut 
the allegations made against them and that they were never informed about the 
nature of the unfair means used by them in the said examination, and the first thing 
they came to know was the resolution of the Committee cancelling their results and 
debarring them from appearing in the examinatior^ of 1 955. They therefore con- 
tended that they were entitled to an opportunity being a&irded to them to meet 
the case against them of using unfair means at the examination before the appellant 
took action against them by cancelling their results and debarring them from ap- 
pearing at the examination of 1 955. The procedure thus adopted by the appellant 
was said to be in violation of the principles of natural justice inasmuch as they were 
given no opportunity whatsoever to defend themselves and to show cause against 
action contemplated against them. It was further contended that the proce- 
dure adopted by the appellant violated the provisions ,of the U.P. Intermediate 
Education Act, No. II of 1921 (hereinafter referred to as the Act) and the ‘U.P. 
Education Code, and therefore, the resolution cancelling their results and debarring 
diem from appearing in the later examination was rvithout jurisdiction and illegal. 
They therefore prayed for a proper writ or order cancelling the resolution of the 
appellant. 


The appellant opposed the application and its case was that tlie respondents 
had used unfair means at the examination and their cases were reported to the 
L,ommitt^ under the Regulations and the Committee had acted under the oowers 
conferred on it under the Act and the Regulations framed thereunder after a tliOToush 
inquiry. It was not disputed, however, that no opportunity had been afforderl tn 
the respondent to rebnt the aUegntions against tlSu in tlii inqni ^mSy ,h° 
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Committee ^vhich resulted in the resolution cancelling the results of the examina- 
tion. 

A large number of contentions appear to have been urged in the High Court ; 
but we are here only concerned with one of them, namely, whether the respondents 
were entitled to a hearing before the appellant decided to cancel the results. The 
contention on behalf of the respondents before the learned Single Judge \vas that 
the appellant was under a duty to act judicially and therefore the respondents 
should have been given a hearing before any order was passed against them. The 
learned Single Judge held that no duty was cast on the Committee to act judicially 
and there was no statutory obligation on the Committee to give an opportunity 
to cveiy examinee to be heard ; therefore he rejected the petition. 

The respondents then went in appeal which was heard by Dayal and Brij- 
mohan Lall, JJ., who however differed. Bnjmohan LaU, J., -was of opinion that 
the Committee was not required to act judicially or quasi-judiciaily rvhen it consi- 
dered cases of this hind and was acting merely administratively ; he nevertheless 
svas of the opinion that one of the rules of natural justice contained in the maxim 
audi alteram partem would apply in this case, even though the Committee was acting 
administratively. He was therefore in favour of allowing the appeal. Dayal, 
J., agreed with the view of Bnjmohan Lall, J., that in the present case no duty ^vas 
cast on the Committee to act judicially and that the action of the Committee was 
merely administrative. He however did not agree that the Committee acted in 
violation of the principles of natural justice inasmuch as it did not give a hearing 
to the respondents. He was of the view that as the Committee was acting merely 
administratively it was not bound to give a hearing, as the maxim axidi alteram partem 
applied onlj'’ to judicial or quasi-judicial tribunals. The two learned Judges also 
difered on two other points with wliich we are not concerned. Eventually, they 
referred three questions to be answered by another learned Judge and one of these 
questions ^vas whether the failure of the Committee to provide an opportunity to 
the respondents of being heard vitiated its order, which was of an administrative 
nature. 

The matter then came before a tliird learned Judge, Agarwala, J. He was 
doubtful whether the view of the Bench that there was no duty cast on the Committee 
to act judicially in the present case was correct ; but as on that matter the two learn- 
ed Judges were in agreement, he dealt with the case on the basis that the Committee 
was acting merely administratively. Even so, he came to the conclusion that the 
respondents were entitled to a hearing and agreed with the view ofBrijmohan LaU, J. 
Consequently, the appeal ^vas placed before the Bench again and in accordance with 
the opinion of the third Judge it was allowed. Then followed an application by 
the appellant for leave to appeal to this Court, which was granted ; and that is 
how the matter has come up before us. 

The main contention on behalf of the appellant is that the High Court was 
wrong in the view it took that any opportunity for hearing was necessary in this 
case even though the Committee acted merely administratively. It is contended 
that where a body is acting merely administratively, it is not necessary that it should 
give a hearing to a party who might be affected by its decision and that the principles 
of natural justice, including the maxim, audi alteram partem, apply only_ to judicial 
or quasi-judicial bodies, i.e., bodies on whom a duty is cast to act judicially. It is 
submitted that where no such duty is cast on a body and it is acting merely adminis- 
tratively there is no necessity for it to hear the person who might be affected by_ its 
order. The r,espondents on the other hand contend that though the final decision 
of the High Court is correct, the High Court was not right in holding that the Com- 
mittee was acting merely administratively in a matter of this kind ; they contend 
that conMdering the entire circumstances which operate in cases of this kind, the 
High Court should have held that there was a duty to act judicially and therefore, 
it was necessary to give an opportunity to the respondents to be heaid before 
action was taken against them. It is submitted that the mere fact that there was 
nothing express in the Act or the Regulations framed thereunder which might make 
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it obligatory for the Committee to call for an explanation and to hear the exami-, 
nees whose cases it was required to inquire into was not wholly determinative of the 
question whether a duty was cast on tlic Committee in cases like this to act judicially. 

The first question therefore ivhich falls for consideration is whether any duty 
is cast on the Committee under the Act and Regulations to act judicially and there- 
fore it is a quasi-judicial body. What constitutes “ a quasi-judicial act was 
discussed in the Province of Bombay v. Kusaldas S. Advani^. The principles have 
been summarised by Das, J. (as he was then) at page 725 in these words 

“ The principles, as I apprehend them arc : , , 

(i) that if a statute empowers an authority, not being a Court in the ordinary sense, to decide 
disputes arising out of a claim made by one party under the statute which claim is opposed by another 
party and to determine the respective rights of the contesting parties who are opposed to each other, 
mere is a Us and prima facie and in the absence of anything in die statute to the contrary it is the duty of 
the authority to act judicially and the decision of the authority is a quasi-judicial act ; and 

(ii) that if a statutory authority has power to do any act which will prejudicially affect the sub- 
ject then although there are not two parties apart from the authority and the contest is between the 
authority proposing to do lire act and the subject opposing it, the final determination of the authority 
will yet be a quasi-judicial act provided the authority is required by the statute to act judicially. 

In other words, while the presence of two parties besides the deciding authority will prima facie 
and in the absence of any otlrer factor Impose upon tlie authority the duty to act judicially, the absence 
of two such parties is not decisive in taking the act of the authority out of the category of quasi-judicial 
act if the authority is nevertheless required by the statute to act judicially.” 

These principles have been acted upon by this Court in later cases ; see ffagendra 
Katk Bora v. The Commissioner of Hills Division, Assam^; Shri Radheshyam 
Khare v. The Slate of Madhya Pradesh^, Gidlapalli ffageswara Rao v. Andhra Pradesh 
State Road Transport CorporalioiA and Shivji Malhubhai v. Union of India^. Now it 
may be mentioned that the statute is not likely to provide in so many tvords that 
the authority passing the order is required to act judicially ; that can only be in- 
ferred from the express provisions of the statute in the first instance in each case 
and no one circumstance alone will be determinative of the question whether the 
authority set up by the statute has the duty to act judicially or not. The inference 
whether the authority acting under a statute where it is silent has the duty to act 
judicially will depend on the express provisions of the statute read along with the 
nature of the right affected, the manner of the disposal provided, the objective cri- 
terion if any to be adopted, the effect of the decision on the person affected and 
other indicia afforded by the statute. A duty to act judicially may arise in widely 
different circumstances which it will be impossible and indeed inadvisable to attempt' 
tp define exhaustively : (vide observations of Parker, J., in R. v. Manchester Legal 
Aid Committee'^. 

We must therefore proceed to examine the provisions of the Act and the Regula- 
tions framed thereunder in connection with matters of this kind to determine whether 
the Committee can be said to have the duty to act judicially when it deals with cases 
of examinees using unfair means in examination halls. Under section 7 of the Act 
the Board constituted thereunder has inter alia powers to prescribe courses of in- 
struction, to. grant diplomas and certificates, to conduct examinations to admit 
candidates to its examinations, to publish the results of its examinations and to do 
all such things as may be requisite in order to further the objects of the Board as a 
body constituted for regulating and supervising High School and Intermediate 
Education. Under section 13, the Board has power to appoint and constitute 
various committees, including the examinations committee, and under section 14 
the Board can delegate its powers by Regulations to such committees. Section 13 
gives power to the Board to make Regulations with respect to the constitution 
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powers and duties of committees, the conduct of examinations, and all matters 
which by the Act may be provided for by Regulations. Section 20 gives power to 
the Board and its committees to make bye-laws consistent \vith the Act and the 
Regulations. , 

It will be clear from the above that the Act makes no express provisions as to 
the powers of the committees and the procedure to be adopted by them in carrjnng 
out their duties, which are left to be provided by Regulations, and we have therefore 
to look to the Regulations framed under section 15 to see what powers and duties 
have been conferred on various committees constituted under the Regulations. 
Section 13 (i) makes it incumbent on the Board to appoint the Committee and 
Chapter VI of the Regulations deals with the powers and duties of the Committee. 
Rule I (i) of Chapter VI with which we arc particularly concerned reads as follows : 

“ It shall be the duty of the Examinations’ Committee, subject to sanction and control of the Board 

( 1 ) to consider cases where examinees have concealed any fact or made a false statement in 
their application forms or a breach of rules and regulations to secure undue admission to an examina- 
tion or used unfair means or committed fraud (including impersonation) at the examination or are 
guilty of a moral offence or indiscipline and to award penalty which may be one or more of the follow- 
ing ; 

(1) Withdrawal of certificate of having passed the examination ; 

( 2 ) cancellation of the examination ; 

(3) exclusion from the examination 

There is however no provision in Chapter VI as to how the Committee will carry 
out the duty imposed on it by rule 1(1), Further, there is no express provision in 
the Act or the Regulations casting a duty on the Committee to act judicially when 
exercising its powers under rule i (i) ; and the question whether the Committee 
has to act judicially when exercising these powers will have to be decided on an 
examination of all the circumstances relevant in the matter. At the same time, 
there is nothing express in the Act from which it can be said that the Committee 
is not under a duty to act judicially. It is true that there is no procedure provided 
’ as to how the Committee will act in exercising its powers under rule i (i) and it 
is further true that there is no express provision in that.rule requiring the Committee 
to call for an explanation from the examinees concerned and to hear the examinees 
whose cases it is required to consider. But we are of opinion that the mere fact 
that the Act or the Regulations do not make it obligatory on the Committee to call 
for an explanation and to hear the examinee is not conclusive on the question whether 
the Committee acts as a quasi-judicial body in exercising its powers under rule 1(1). 
Even though calling for an explanation and hearing the examinee may not have 
been made expressly obligatory by the Act or the Regulations, it is obvious that the 
Committee when it proceeds to decide matters co/ered by rule i (i) will have to 
depend upon materials placed before it, in coming to its decision. Before the Com- 
mittee decides to award any penalty it has to come to an objective determination 
on certain facts and only when it comes to the conclusion that those facts are esta- 
blished that it can proceed to punish the examinee concerned. The facts which 
the Committee has to find before it takes action are : — 

(i) Whether the examinee has concealed any fact or made a false statement in his application 
form ; or 

(ii) Whether the examinee has made a breach of the Rules and Regulations to secure imdue 
admission to an examination ; or 

(iii) Whether the examinee has used unfair meatu at the examination 5 or 

(iv) Whether the examinee has committeed fraud (including impersonation) at the examina- 
■ tion ; or 

(v) Whether the examinee is guilty of moral offence or indiscipline.'' 

Until one or other of these five facts is established before the Committee, it cannot 
proceed to take action under rule i (i). In order to come to the conclusion that 
one or other of these facts is established, the Committee will have to depend upon 
materials placed before it, for in the very nature of things it has.no personal know- 

SOJ— 77 
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ledge in the matter. Therefore, though the Act or the Regulations do not mahe 
it obligatory on the Committee to call for' an explanation and hear the examinee, 
it is implicit in the provisions of rule i (i) that the Committee must satisfy itself on 
materials placed before it that one or other of the facts is established to enable it 
to take action in the matter. It will not be possible for the Committee to proceed 
at all unless materials are placed before it to determine whether the examinee 
concerned has committed some misconduct or the other which is the basis of the 
action to be taken under rule 1 ( 1 ). It is clear therefore that consideration of mate- 
rials placed before it is necessary before the Committee can come to any decision 
in the exercise of its powers under rule i (i) and this can be the only rtianner in 
which the Committee can carry out the duties imposed on it. 

We thus see that the Committee can only carry out its duties under rule i (t) 
by judging the materials, placed before it. It is true that there is no lis in the pre- 
sent case, in the sense that there are not two contesting parties before the Com'nittec 
and the matter rests between the Committee and the examinee 5 at the same time 
considering that materials will have to be placed before the Committee to enable 
it to decide whether action should be taken under rule (i), it seems to us only fair 
^at tlm examinee against whom the Committee is proceeding should also be heard. 
The effect of the decision of the Committee may in an extreme case blast the career 
of a young student for life and in any case will put a serious stigma on the examinee 
concerned which may damage him in later life. The nature of misconduct ^vhich . 
the Committee has to find under rule i ( 1 ) in some cases is of a serious nature for 
example, impersonation coinmission of fraud, and perjury ,• and the Committee’s 
decision in matters of such seriousness may even lead in some cases to the prosecution 

therefore the serious effects following 
the decision of the Committee and the serious nature of the misconduct which may 

^e tTd m ^ the CommhSe must 

be held to act judicially m circumstances as these. Though therefore there is 

nothing express one way or the other in the Act or the Regufations castiL a duty 
on the Cmttee to act judicially, the manner of the dispoml, based as Tt must £ 
on matenals placed before it, and the serious effects of the decis on of the ConSttee 
on the examinee concerned, must lead to the conrbTcJnr, tLot ^ 

Co^ittee to act judicially in this matter particularly as it^s to Si^SjeSvdy 
certain facts which may senously affect tbe rSo-Uic ucciae oojecuveiy 

it can take any action I the cxe'cM fs nnlfcSf t hf 

fore of opinion that the Comnnttec when f, ex^rS tfp'iels^^ 

is acting quasi-judicially and the mincinlpc of rme i 

the other party, (namely, the examinee L this case) musTbed£arri^ require that 
the proceedings before the Committee Thk heard, will apply to 

High Court in Di/iaPafv. UniversityofCalcuUa^ and BP ‘he Calcutta 

RaksMt% in similar circumstances-^ aJidt in our tpfnion cmrejf * 

which come^up before the J of cases 

IS held to act judiciaUy as a quasi-judicial tribunal in the matto it Sn P°®.®^“ee 
possible to carry on its task. This in our opinion is no criterion 
a duty is cast to act judicially in view of all the rirriiToctc ^ for deciding whether 
is no doubt in our mind that considerhig the tShv of There 

has to act judicially when taking action under £le^i Committee 

which it should give an opportunity to the exam? ^ manner in 

a matter which can be provided^by ReRuTaToTs o? that is 

was pointed out in Local Government Board v Alridse^ all that necessary. As 

other party should have an opportunity of adlSelv V that the 

the procedure should be in detail wiU depend ol the ^na^ture ?f tWr 
is no doubt that many of the powers of the Committe-* — There 
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administrative nature ; but rvherc quasi-judicial duties arc entrusted to an 
administrative body like this it becomes a quasi-judicial body for performing these 
duties and it can prescribe its own procedure so long as the principles of natural 
justice arc followed and adequate opportunity’- of presenting his case is given to the 
examinee. It is not ho\vever necessary to pursue this matter further, for it is 
not in dispute that no opportunity whatsoever %vas given to the respondents in this 
case to give an explanation and present their case before the Committee. We 
are therefore of opinion that though the view of the High Court that the Committee 
was acting merely administratively when proceeding under rule i (i) is not correct, 
its final decision allowing the writ petition on the ground that no opportunity 
was given to the respondents to put forward their cases before the Committee is 
correct. \\[c therefore dismiss the appeal. No order as to costs in the circmnstances. 

Appeal dismissed' 


THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present. — ^B. P. Sinha, Chief Justice, S. K. Das, P. B. Gajendragadkar, A. K. 
Sarkar, K. N. Wanchoo, M. Hidayatullah, K. C. Das Gupta, J. C. Shah and 
N. Rajagopala Ayyangar, JJ. 

The State Trading Corporation of India, Ltd. (In all the Petitions) . . Petitioner* 

V. 

The Commercial Tax Officer and others (In Petitions Nos. 202 Y 

and 203 of 1961) and \ r? ^ t 

The Assistant Superintendent of Commercial Taxes, Bihar and ( J^^^pottaents. 
others (In Petition No. 204 of 1961) J 

1. The Advocate-General for the State of Madras (In all the Petitions) 

2. The Advocate-General for the State of Punjab, 

3. The Advocate-General for the State of West Bengal, 

4. The Advocate-General for the State of Gujarat and 

5. The Advocate-General for the State of Rajasthan (In Petition 

No. 202 of 1961) . . Interveners. 

Company — Incorporated under the law — State Trading Corporation of India — Kot a ‘ citizen ' within the 
meaning of Article 19 of the Constitution of India — jVot entitled to enforce fundamental rights guaranteed under 
Article 19 of the Constitution — Nationality and citizenship — Distinction — State Trading Corporation of India 
— If organ or agent of Government of India — Relevant factors — (Companies Act (Central Act I of 1956). 
Constitution of India, 1950, Articles 12, 19 Citizenship Act (Central Act LVII of 1955)). 

The State Trading Corporation of India sought relief against the State of Andhra Pradesh and 
the State of Bihar by the issuance of writ of certiorari or other appropriate wit or direction for quashing 
the orders of Commercial Tax Officers of the States concerned assessing the Corporation to sales 
tax and also for quashing the notice of demand issued to them for payment of the sum assessed. The 
Corporation sought to enforce the Fundamental Rights envisaged under Article 19 of the Constitu- 
tion of India on the ground that it was a ctizen. 

Per Sinha C.J., lor the Majority. — The State Trading Corporation of India, a company registered 
under the Indian companies Act of 1956 is not a ‘ citizen ’ within the meaning of Article 19 of the 
Constitution and carmot ask for the enforcement of the fundamental rights guaranteed under tliat 
Article. 

It is clear on a consideration of the provisions of Part III of the Constitution that the makers 
of the Constitution deliberately and advisedly made a clear distinction beUveen Fundamental Rights 
available to ‘ any person ’ and those guaranteed to ‘ all citizens ’. In other words all citizens are 
persons but all persons are not citizens, under the Constitution. IVhen the Constitution laid do^vn 
toe freedoms contained in Article 19 (1) (a) — (g), as available to “all citizens ”, it deliberately kept 
out all non-citizens. In that context, non-citizens would include aliens and artificial persons. The 
rights of citizenship envisaged in Ardcle 19 are not wholly appropriate to a corporate body. The word 
“ citizens ” used in Article 19 of the Constitution is not used in a different sense from that in 
which it is used in Part II of the Constitution. 


^ W.Ps. Nos. 202 to 204 of 1961.. 
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citizens of the State. 

The fact that corporations may be nationals of the''coimtry for purposes ofintcmational law 
■will not make them citizens of this country for purposes of municipal law or t c n^ 

• Per HMajamlkk,J.-lt is not possible to pierce, the veil of 19 ^Hhc 

mine the citizenship of the members and then to give tlic corpo a .. . . Goygniment there 

Constitution. If the veil is pierced and the corporation seen as idenUcal with 

^" d^culty in giving relief unless. «held that die State can be i^ oi^ciP Nor is it 

possible to raise an irrebuttable presumption about tlie citizenship of the membe . 

PerD« GtipiaJ., Contra— The intention of the framers of the Comtitution must he ha^ng regard 
to the legal position in the United States of America, that the word citizen m Article 19, >n‘ended 
that at least a corporation of which all the members were citizens would get the benefit of tiie i unda- 
mental Rights enshrined in that Article. 

Whether the Constitution-makers also intended that a corporation of which the major portion 
of the interest was held by citizens of India would also get the benefits of the rights, it is unnecessary 
for the purpose of this case to investigate. 


It is proper to mention in this connection that in the 13 years that have rolled by since the Consti- 
tution came into force there have been many cases in which this Court as also the High Courts have 
given companies of which the members were Indian citizens tlie benefit of Fundamental Rights 
special to citizens. 

The State Trading Coiporation, so long as it consists wholly of citizens of India, can ask for 
enforcement of the Fundamental Rights granted tocitizensunder Article 19 (1) (/) and (g) of the 
Constitution. 


Per Shah, J. Contra — A brief review of the legislative history is sufficient to destroy the assumption 
that the status of citizenship was not recognized under the common law operative in India prior to 
January 26, 1960, for, British subjects of Indian origin held for all purposes the status'in British India 
of citizens. That status arose by birth and could also be conferred by naturalization. 


If a natural person could be a citizen prior to 26th November, 1949 (tlie day on which by Article 
394, Articles 5 to 9 came into force), there is no reason to suppose tliat artificial persons who were 
nationals of the British Empire and who could claim the protection abroad could not claim rights 
of citizemhip within the territory of India, when they were in fact exercising all the rights and privi- 
leges which natural persons who were citizens exercised, except those which by their incorporation 
they could not exercise. There was before the Constitution no statute which indicated even indirectly 
that a Corporation aggregate could not be a citizen. 


■ , regard to the privileges and duties of nationals competent by the municipal law to exer- 

cise full political and civil Rights, and also having regard to the fact that Companies are invested with 
important Fundamental rights like equality before law, protection against taking of property without 
authority of law, protection against acquisition of property without payment of compensation or 
ivithout public pu^ose, protection from imposiuon of taxes for sectional purposes, and also having 
regard to tlie fact that the companies are persons by their constitution and by the recognition afforded 
to them are competent to hold property and to dispose of property and to carry on trade, business voca- 
tion or occupation and are protected from levy of taxes without authority of law and are guaranteed 
the freedom of trade, commerce and intercourse it would be difficult to hold that the expre^ion “Citi- 
zen used in Article 19 was intended to have a restricted meaning of one who is a natural person 


The question whether the corporation either sole or aggregate is an agent or servant of the State 
must depend upon the facts of each case. In the absence of any statutory provision a comiherci' 
rorporation acting on its own behalf even if it is controlled wholly or narfellv K... ^ 

toCcIlha.. 

an inference that it is an ag^t of the Government nSy readity b^ma^de.” 
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tries as well as otlier countries in commodities extrusted to it for such purpose by the Union Government 
from time to time and to undertake purchase, sale and transport of such commodities in India or any 
where else in tlie world and to do various acts for tliat purpose. The Articles of Association make 
minute provisions for sale and transfer of shares, calling of general meetings, procedure for tlie general 
meeting, voting by members, Board of Directors and their powers, the issue of dividend, maintenance 
of accounts and capitalisation of profits. Tire State Trading Corporation has been constituted not by 
any special statute or charter but under the Indian Companies Act as a Private Limited Company. 
It may be woimd up by order of a competent Court. Though it functions under the superv'ision of 
the Government of India and its Directors, it is not concerned with performance of any Government 
functions. Its functions being commercial, it cannot be regarded as cither a department or an organ 
of the Government of India. It is a circumstance of accident that on tlie date of its incorporation and 
tliercafter its entire shareliolding was held by the President and the two Secretaries to the Government 
of India. 

Assuming that the State Trading Corporation is a department or organ of the Government of 
India, still it is not seeking to enforce any Fundamental Rights against the Union of India ; it is seeking 
to enforce its rights against tlie State of Andhra Pradesh. By Article 12 of the Constitution tlie Union 
as well as the State of Andhra Pradesh arc States. Assuming tliat the State Trading Corporation be 
regarded as ‘ the State’ within the meaning of Article 12 if it be regarded .as a citizen there is nothing in 
Article 19 which prohibits enforcement by the citizen the Fundamental Rights vested in it. If tlie two 
conditions for the application of Art. 19 are satisfied i.c., that the claimant to the protection of the right 
must be a citizen and that the right infringed must be one of the Fundamental freedoms mentioned in 
Article 19, the citizen would be entitled to, subject to the restrictions imposed by the Article, to enforce 
tlie rights against their infringement by action executive or legislative by any Government or thej Legis- 
lature or the Union or the State and all local or other authorities within the territory or under the 
control of the Government of India. There is no svarrant for restricting the enforcement of those 
rights on some implication that an agent or sen'ant of the State ifheoritbc a citizen cannot 
enforce the fundamental rights against anotlier body wliich can be regarded also as a State within the 
meaning of Article 12 of the Constitution. 

The State Trading Corporation of India a company regbtered under the Indian Companies Act 
of 1956 is a ctizen within the meaning of Article 19 of the Constitution and can ask for the enforce- 
ment of Fundamental Rights granted to citizens imder the said Article. It is not a department and 
organ of the Government of India. Even if the Corporation be regarded as a department or organ of 
the Government of India, it will, if it be a citizen competent to enforce fundamental rights under Part 
III of the Constitution against the State as defined in Article 12 of the Constitution. 

Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

M. C. Setalvad and G. S, Pathak, Senior Advocates {B. Parthasarathy and 
B. Dutta, Advocates and J. B. Dadachanji, O. C. Mathur and Ravinder Narain, Advo- 
cates of M/s. J. B. Dadachanji & Co. with them), for Petitioners in all the Petitions. 

D. Narasaraju, Advocate-General for the State of Andhra Pradesh (T. V. R. 
Tatachari, Advocate, with him), for Respondents (in Petitions Nos. 202 and 203 
of 1961). 

V, K. Krishna Menon, Senior Advocate {Anil Kumar Gupta, Advocate and 
R. K. Garg, D. P. Singh, M. K. Ramamurthi and S. C. Agarwala, Advocates of M/s. 
Ramamurthi & Co., with him), for Respondents (in Petition No. 204 of 1961). 

A. Ranganadham Chetty, Senior Advocate {A. V. Rangam, Advocate, with him), 
for Intervener No. 1. 

S. M. Sikri, Advocate-General, for the State of Punjab (Gopal Singh, Advocate, 
with him), for Intervener No. 2. 

B. Sen, Senior Advocate (Af. K Bannerji and P. K. Bose, Advocates, with him), 
for Intervener No. 3. 

J. M. Thakore, Advocate-General, for the State of Gujarat (K. L. Hathi, Advocate, 
with him), for Intervener No. 4. 

G. C. Kasliwal, Advocate-General for the State of Rajasthan (5. K. Kapur and 
K. K. Jain, Advocate, with him), for Intervener No. 5. 

The following Order of the Constitution Bench was made by 

S. K. Das, J.-— In these three writ petitions the State Trading Corporation of 
India Ltd., and K. B. Lai who, at the time of the filing of the petitions was Additional 
Secretary, . Ministry of Conimerce and Industry, Government of India, but is no 
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loneer holding such office now, are the petitioners who seek relief against the State of 
Andhra Pradesh in two of the petitions and the State of Bihar in the third PeWioQ 
by the issuance of a writ of certiorari or other appropriate \vrit or direction for quash- 
ing the orders of a Commercial Tax Officer of the State concerned assessing the 
Corporation to sales-tax and also for quashing the notice of demand issued to them 
for payment of the sum assessed. 

When the learned Attorney-General opened the case for the petitioners in Writ 
Petition No. 202 of 1961, learned counsel appearing for the respondents asked for 
our permission to raise certain preliminary objections to tne nmmtainability ot the 
Writ Petitions Nos. 202 and 203 of 1961. Learned counsel for the respondents 
in Writ Petition No. 204 of 1961 intimated to us that his clients have already raised 
certain preliminary objections to the maintainability of the writ petition and they 
also "wish to take objections similar to those taken on behalf of the respondents 
in Writ Petitions Nos. 202 and 203 of 1961. 


We asked learned counsel for the respondents in Writ Petitions Nos. 202 and 
203 of 1961, that he should formulatehis preliminary objections to the maintain- 
ability of the writ petitions and file the same in Court. Learned counsel has now 
filed a petition asking for permission to urge certain preliminary objections to the 
maintainability of the writ petitions. We have granted such permission to learned 
counsel. 


Two of these preliminary objections are : 

“ (1) whether the State Trading Corporation, a company registered under the Indian Companies 
Act, 1956, is a citizen within the meaning of Article 19 of the Constitution and can ask for the 
enforcement of Fundamental Rights granted to citizens under the said article and (2) whether the 
State Trading Corporation is, notwithstanding the formality of incorporation under the Indian 
Companies Act, 1956 in substance a department and organ of the Government of India with the 
entirety of its capital contributed by Government and can it claim to enforce Fundamental Ri^ts 
under Part III of the Constitution against the State as defined in Article 12 thereof ? ” 

These two questions which have been raised by way of preliminary objections 
to the rnaintainability of the writ petitions are common to all the three petitions. 
In our view these two questions are of great constitutional importance and no deci- 
sion of the Court finally deciding these two questions has been brought to our notice. 
We consider that by reason of the great constitutional importance of the questions 
raised, these three writ petitions should be placed before a larger Bench for decision. 
We accordingly direct that these three writ petitions be placed before the learned 
Chief Justice for necessary orders. 


OPINION. 


The following Opinions of the Court were delivered ■ 

SinJia, C.J. (on behalf of the Majority). — The following two questions have 
been referred to the Special Bench by the Constitution Bench before which these 
cases came up for hearing. 


• the State Trading Corporation, a company registered under the Indian Com- 

panies Act, 1956, IS a ciUzen withm the meaning of Article 19 of the Constitution and can ask for 
the enforcement of Fundamental Rights granted to citizens under the said article ; and ' 

r 91 State Trading Corporation is, notwithstanding the formality of incorpora- 

hon under the Indian Companies Act, 1956, in substance a department and organ of the Goverrmeni 
of India with &e entirety of its capital contributed by Government ; and can it claim to enforci 
Sereof’^'^^ ' the Constitution against the State as defined in Article h 


'W of preliminary objections to themaintainnbil- 
of the Wnt Petitions under Article 32 of the Comtitmion “^'^tamabil. 
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direction or order, certain proceedings instituted by or under the authority of the 
respondents, — (1) The Commercial Tax Officer, Visakhapatnam ; (2) the State of 
Andhra Pradesh ; and (3) the Deputy Commissioner of Commercial Taxes, Kaki- 
nada. Those proceedings related to assessments of sales-tax under the provisions 
of the Andhra Pradesh Sales Tax Act. Writ Petitions 202 and 203 of 1961 are 
between the parties aforesaid. In Writ Petition 204 of 1961, the parties are 'the 
petitioners aforesaid against (1) the Assistant Superintendent of Commercial Taxes, 
l(c Chaibasa Sub-Circle, Bihar State ; (2) the Deputy Commissioner of Sales Tax, 
Bihar, Ranchi; and (3) the State of Bihar. Thus, the petitioners are the same in 
all the three cases, but the respondents are the State of Andhra Pradesh and its 
two officers in the first two cases and the State of Bihar and its two officers in the 
third case. 

The first petitioner is a private limited company registered under the Indian 
Companies Act, 1956, with its head office at New Delhi, in May, 1956. The second 
petitioner is a shareholder in the first petitioper company. The two petitioners 
claim to be Indian citizens as all its shareholders are Indian citizens. Proceedings 
were taken for assessment of sales-tax, and in due course of those proceedings 
demand notices were issued. It is not necessary for the purposes of deciding the 
two points referred to us to set out the details of the assessments or the grounds of 
attack raised by petitioners. It is enough to say that the petitioners claim to be 
Indian citizens and contend that their Fundamental Rights under Article 19 of the 
Constitution had been infringed as a result of the proceedings taken and the demands 
for sales-tax made by the appropriate authorities. When the case was opened on 
behalf of the petitioners in this Court, before the Constitution Bench, counsel for 
the respondents raised the preliminary objections which have taken the form now 
indicated in the two questions, already set out. The Bench rightly pointed out that 
those two questions were of great constitutional importance and should, therefore 
be placed before a larger Bench for determination. Accordingly they referred the 
matter to the Chief Justice and this larger Bench has been constituted to determine 
those questions. 

At the very outset of the arguments, we indicated that we shall give our decision 
only on the preliminary questions and that the decision of the controversies on their 
merits will be left to the Constitution Bench. 

Before dealing with the argument at the Bar, it is convenient to set out the rele- 
vant provisions of the Constitution. Part HI of the Constitution deals with Funda- 
mental Rights. Some Fundamental Rights are available to “any person ”, whereas 
other Fundamental Rights can be available only to “all citizens”. “ Equality before 
the law ” or “equal protection of the laws,” within the territory of India is available 
to any person (Art. 14). The protection against the enforcement of ex-post facto 
laws or against double-jeopardy or against compulsion of self-incrimination is 
available to all persons (Article 20), so is the protection of life and personal liberty 
under Article 21 and. protection against arrest and detention in certain cases, 
under Article 22. Similarly, freedom of conscience and free profession, practice 
and propagation of religion is guaranteed to all persons. Under Article 27, no per- 
,son shall be compelled to pay any taxes for the promotion and maintenance of any 
particular religious denomination. All persons have been guaranteed the freedom 
to attend or not to attend religious instructions or religious worship in certain educa- 
tional institutions (Article 28). And, finally, no person shall be deprived of his 
property save by authority of law and no property shall be compulsorily acquired 
or requisitioned except in accordance with law, as contemplated by Article 3 1 . These 
in general terms, without going into the details of the limitations and restrictions 
provided for by the Constitution, are the Fundamental Rights which are available 
to any person irrespective of whether he is a citizen of India or an alien or whether 
a natural or an artificial person. On the other hand, certain other Fundamental Rights 
have been guaranteed by the Constitution only to citizens and certain disabilities 
imposed upon the State with respect to citizens only.. Article 15 prohibits the State 
from discriminating against any citizen on grounds only of religion, race, caste, 
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etc,, or froni imposing any disability in respect of certain matters referred to 
•Mticle. By Article 16, equality of opportunity in matters of public ^nployment 
has been guaranteed to all citizens, subject to reservations ^ favour of backward 
classes. There is an absolute prohibition against all citize^ of India from accepting 
any title from any foreign State, under Article 18 p), and no Person who is n 
citizen of India shall accept any such title without the consent of the President, win ^ 
he holds any office of profit or trust under the State (Article 18 (3) ). And then we 
come to Article 19 with which we are directly concerned in the present controversy. 
Under this Article, all citizens have been guaranteed the rights : 


“ (a) to freedom of speech and expression ; 

(6) to assemble peaceably and without arms ; 

(c) to form associations or unions ; 

(d) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of India ; 

(/) to acquire, hold and dispose of property ; and 

(g) to practise any profession, or to carry on any occupation, trade or business.” 

Each one of these guaranteed rights under clauses (a) to (g) is subject to the limita- 
tions or restrictions indicated in clauses (2) to (6) of the Article. Of the rights 
guaranteed to all citizens, those under clauses (a) to (e) aforesaid are particularly 
apposite to natural persons whereas the freedoms under clauses (/) and (g) aforesaid 
may be equally enjoyed by natural persons or by juristic persons. Article 29 (2) 
provides that no citizen shall be denied admission into any educational institution 
maintained by the State or State-aid on grounds only of religion, race, caste, language 
or any of them. This short resume of the fundamental rights dealt with by Part ni 
of the Constitution and guaranteed either to ‘ any person ’ or to ‘ all citizens ’ leaves 
out of account other rights or prohibitions which concern groups, classes or associa- 
tions of persons, with which we are not immediately concerned. But irrespective 
of whether a person is a citizen or a non-citizen or whether he is a natural person 
or a juristic person, the right to move the Supreme Court by appropriate proceedings 
for the enforcement of their respective rights has been guaranteed by Article 32. 


It is clear on a consideration of the provisions of Part III of the Constitution 
that the makers of the Constitution deliberately and advisedly made a clear distinc- 
tion between Fundamental Rights available to ‘ any person ’ and those guaranteed 
to ‘ all citizens ’. In other words, all citizens are persons but all persons are not 
citizens, under the Constitution. 


The question next arises : — ^What is the legal significance of the term “ citizen ” ? 
It has not been defined by the Constitution. ’ Part II of the Constitution deals with 
‘ Citizenship at the commencement of the Constitution. Part II, in general terms, 
lays down that citizenship shall be by birth, by descent, by migration and by regis- 
tration. Every person who has his domicile in the territory of India shall be a citi- 
zen of India, if he was bom in the territory of India or either of whose parents were 
so bora or who has been ordinarily resident in the territory of India for not less 
than five years immediately preceding the commencement of the Constitution (Article 
5). Secondly, any person who has migrated to the territory of India from the 
territory included in Pakistan shall be deemed to be a citizen of India, if he satisfied 
the conditions laid down in Article 6 (a) and 6 (b) (1). Any person who does not 
come withm the purview of Article 6 (a) and 6 (b) (1), but who has migrated to India 
and has been registered, as laid down in Article 6 (b) (IT), shall also be deemed to be 
a citizen of Inffia. Similarly, a person of Indian origin, residing outside India, shall 
be deemed to be a citizen of India if he has been registered as such by an acerkited 
diplomatic or consular representative of India in the country where he has been 
residing (Article 8). Persons coming within the purview of Articles 5, 6 S 8 as 

have voluntarily acquired the citizenship 

tioS Sri provisions of the Constitu- 

tion m Part ii relating to Citizenship , and they are dearly inapplicable to juristic 
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persons. By Article 11, the Constitution has vested Parliament with the power to 
regulate, by legislation, the rights to citizensliip. It was in exercise of the said power 
that Parliament has enacted the Citizenship Act (LVII of 1955). It is absolutely 
•clear on a reference to the provisions of this statute that a juristic person is outside 
the purview of tire Act. This is an Act providing for acquisition and termination of 
Indian citizenship. The Constitution in Part II, as already indicated, has determined 
who are Indian citizens at the commencement of the Constitution. As the Consti- 
tution does not lay dowm any provisions with respect to acquisition of citizenship 
or its termination or other matters relating to citizenship, after the commencement 
•of the Constitution, this law had to be enacted by way of legislation supplementary 
to the provisions of the Constitution as summarised above. The definition of the 
word “ person ” in section 2 (1) (/) of this Act says that the word “ person ” in the 
Act “ does not include any Company or association or body of individuals, whether 
incorporated or not ”. Hence, all the subsequent provisions of the Act relating to 
■citizenship by birth (section 3), citizenship by descent (section 4), citizenship by regis- 
tration (section 5), citizship by naturalisation (section 6) and citizensliip by incorpo- 
ration of territory (section 7) have nothing to do with a juristic person. 

It is tlius absolutely clear that neither the provisions of the Constitution, Part II 
Jior of the Citizenship Act aforesaid, either confer the right of citizenship on, or 
recognise as citizen, any person other than a natural person. That appears to be 
the legal position, on an examination of the relevant provisions of the Constitution 
and the Citizenship Act. But it was contended that this Court had expressed itself 
to the contraiy in certain decisions, and some of the High Courts have also taken a 
•contrary view, which we may now proceed to consider. In, what is now known as 
the First Sholapur case, Chirmjit Lai Chowdhuri v. The Union of India^, Muklieijea, J., 
•speaking for the majority of the Court, made the following observations at page 898, 
which seem to countenance the contention raised on behalf of the petitioners that 
fundamental rights are available to juristic persons also, as to citizens : 

“ The fundamental rights guaranteed by the Constitution arc available not merely to individual 
•citizens but to corporate bodies as well except where the language of the provision or the nature of 
■the right compels the inference that they are applicable only to natural persons. An incorporated 
■company, therefore, can come up to this Court for enforcement of its fundamental rights ” 

Though the observations quoted above would seem to lend countenance to the con- 
tention raised on behalf of the petitioners, they really do not detennine the contro- 
versy one way or the other. In that case, a shareholder of the Sholapur Spinning 
.and Weaving Company made an application under Article 32 of the Constitution for a 
•declaration that the Act impugned in that case was void, as also for the enforcement 
■of Iris fundamental rights by a writ of mandamus against the Government and the 
•directors of the company, restraining them from exercising any power under the Act. 
It is not necessary to refer to the details of the controversy in that case because it 
is plain that it v/as not the company which was seeking the enforcement of its funda- 
mental rights, if any, but only a shareholder. As a matter of fact, the company 
■opposed the petition under Article 32 of the Constitution. It is manifest that the 
observations quoted above were purely obiter and did not directly arise for decision 
-of the Court. 

Then we come to the second Sholapur case, reported as Dwarkadas Shrinivas 
.of Bombay v. The Sholapur Spinning and Weaving Co., Ltd^. In the first Sholapur 
case, this Court had been moved under Article 32 of the Constitution by an individual 
■shareholder, as aforesaid for enforcement of his alleged fundamental rights. That 
petition, by majority judgment, stood dismissed. The second case arose out of a 
suit instituted by a preference shareholder, in a representative capacity on behalf 
■of himself and other preferential shareholders, for a declaration that the law which 
Tad been impugned in the previous case was ultra vires. This Court held that the 
law impugned had authorised, in effect, the deprivation of the property of the com- 
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5anv within the meaning of Article 31 of the Constitution, without compensation 
md had thus violated the fundamental rights of the company under Article 31 
3 f the Constitution. It will thus appear that the decision of this Court proceeded 
on an lamination of the provisions of Article 31, which is not confined to citizens 
only and has reference also to the property of “ any person But there are o^^sem- 

tions made in the course of the judgment which would support the view propounded 
on behalf of the respondents. At page 694, Maliajan, J., while discussing the 
sSiiS and effect of the provisions of the Constitution m Part HI, with particular 
reference to Articles 19 and 31, made the following obsen'ations : 

“ Tn considering Article 31 it is significant to note that it deals %yith prirate property of pereons. 
in consioerag A while Article 19 only deals with citizens defined m Article 5 of the 

Sstifutfo? It is thuS obvious *at the scope of these two articles cannot be the same as they 
Slvr different fields It cannot be seriously argued that so far as citizens arc concerned, freedoms- 
recardKnioyment of property have been granted in two articles of the Constitution, while the 
SSntoKcrtyi/aallotto persons has been dealt with in Article 31 alone, f both articles 
rovered the same ground, it was unnecessary to have two articles on the same subject. 


Tliese observations would appear to support the view that Article 31 has reference 
to property of “ persons ” and Article 19 deals with fundamental rights of “ citizens 
as .described in Part II of the Constitution. 

Bose, J., in the course of his judgment, at page 732, observed as follows : 


“ Article 19 (1) (/) confers a certain fundamental freedom on all citizens of India, namely,, 
the freedom to acquire, hold and dispose of property. Article 31 (1) is a sort of corollary, namely,, 
that after the property has been acquired it cannot be taken away save by authority of law. Arti- 
cle 31 is wider than Article 19 because it applies to everyone and is not restricted to citizens. But 
what Article 19 (1) (/) means is that whereas a law can be passed to prevent persons who are not 
citizens of India from acquiring and holding property in this countrj' no such restriction can be- 
placed on citizens. But in the absence of such a law non-citizens can also acquire property in India 
and if they do then they cannot be deprived of it any more than citizens, save by authority of law.”' 


But it has got to be said that those observations, though they may appear to support 
the contention raised on behalf of the respondents, were not made directly with 
reference to the question now before us, namely, whether a corporation could claim 
the status of a citizen. That question did not arise in that case also because the 
rampany, as such was not seeking any relief. _ Even if the company were interested 
in seeking relief under Article 31 of the Constitution, it could do so without ha'ving, 
the status of a citizen. 

In the case of The Bengal Immunity Co., Ltd. v. The State ofBihar \ the appel- 
lant company had moved the High Court under Article 226 of the Constitution for 
certain reliefs against the provisions of the Bihar Sales Tax Act, but this Court (per 
S. R. Das, Acting C.J., at page 618 and per Venkatarama Aiyar, J., at pages 765-766) 
left the question open and granted relief to the company without deciding that ques- 
tion. This case only ser\'es the puipose of showing that the question now before- 
us was still an open one and that this Court bad not given its considered judgment 
on the issue now before ns. 


It is therefore, not necessaiy to refer to certain decisions of the Madras 
Bombay and Calcutta High Courts as they cannot be decisive one way or the other 
in the absence of a dear decision of this Court. We have, therefore, to examine 
the legal position afresh on the footing that it is still an open questioir. 


On an examination of the relevant provisions of the Constitution an'd the Citi- 
zenslfip -Act aforesaid, we have, as already indicated, reached the conclusion that 

corporation as a citizen. But Mr. Setalvad appearing 
on behalf of the petitioners contended that Part H of the Constitution relating to 
citizenship is not relevant for our purposes because it does not define “ a citizen " 
nor does it deal with the totality of “ citizenship It was fLthe?submitteTtLt 
the same is the position with reference to the provisions of the Cifizenshfp Act 
It IS common ground, therefore, that the constitutional and he statutoiv Ssions 
discnssed above have no reference to juristic persons. But even so, it waf cScS! 

J. (1955) 2 M.L.J. (S.C.) 168 ; (1955) S.C.J. 672 : (1955) 2 S.C.R. 603. 
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v/e liave to review the legal position in the light of the pre-existing law, i.e., the 
Common Lav/, which, it was claimed, was prcseiv'ed by Article 372 of the Constitu- 
tion. In tliis connection, reference was made to Halsbury’s Laws of England, 
Vol. 6, 3rd edition, pages 1 13, 1 14, para. 235, which lays down that, on incorporation, 
a company is a legal entity the nationality or domicile of which is determined by its 
place of registration. Reference was also made to Vol. 9 of Halsburi^'s Laws of 
England, page 19, paragraphs 29-30, which say that the concept of 'nationality is 
applicable to corporations and it depends upon the country of its incorporation. A 
corporation incorporated in England has a British nationality, irrespective of the 
nationality of its members. So far as domicile is concerned, the place of incorpora- 
tion fixes its domicile, which clings to it throughout its existence. In this connec- 
tion, reference was made to the case of Janson v. Driefontain Consolidated Mines'^, 
for the proposition that a company may be regarded as a national of the countr}"^ 
where it was incoi-portaed, notwithstanding the nationality of its shareholders. It is 
not necessary' to refer to other decisions, because the position is absolutely clear 
that a corooration may claim a nationality which ordinarily is determined by the 
place of its incorporation. But the question still remains whether “ nationality ” 
and “citizenship” arc interchangeable terms. “Nationality” has reference to 
the jural relationship which may arise for consideration under international law. 
On the other hand “ citizenship ” has reference to the jural relationship under munici- 
pal law. In other words, nationality determines the civil rights of a person, natural 
or artificial, particularly with reference to international law, whereas citizenship is 
intimately connected with civic rights under municipal law. Hence, all citizens 
are nationals of a particular State, but all nationals may not be citizens of the State. 
In other words, citizens are those persons who have full political rights as distin- 
guished from nationals, who may not enjoy full political rights and are still domiciled 
in that country (vide P. Weis-Nationality and Statelessness in International Law, 
pp. 4-6 ; and Oppenheim’s International Law, Vol. 1, pp. 642-644). 

In our opinion, it is not correct to say, as was contended on behalf of the peti- 
tioners, that the expression “ citizen " in Article 5 is not as wide as the same expres- 
sion used in Article 19 of the Constitution. One could understand the argument 
that both the Constitution and the Citizenship Act have not dealt with juristic per- 
sons at all, but it is more difficult to accept the argument that the expression “ citi- 
zen ” in Part II of the Constitution is not conterminous with the same expression 
in Part III of the Constitution. Part II of the Constitution, supplemented by the 
provisions of the Citizenship Act (LVII of 1955) deals with “ citizens ” and it is not 
correct to say that citizenship in relation to juristic persons was deliberately left 
out of account so far as tire Constitution and the Citizenship Act were concerned. 
On the other hand, the more reasonable view to take of the provisions of the Consti- 
tution is to say that whenever any particular riglrt rvas to be enjoined by a citizen of 
India, the Constitution takes care to use the e.\pression “ any citizen ” or “all citi- 
zens ”, in clear contradistinction to those rights whchwere to be enjoyed by all, 
irrespective of whether they were citizens or aliens, or rvhether they rvere natural 
persons or juristic persons. On the analogy of the Constitution of the United States 
of America, the equality clause in Article 14 was made available to “ any person ' 
On the other hand, the protection against discrimination on denominational grounds 
(Article 15) and the equality of opportunity in matters of public emplo 3 menl (Article 
16) w'ere deliberately made available only to citizens. In this connection, reference 
may be made to the Constitution of the United States of America (Official Interpreta ■ 
tion) at pages 965 and 981 ; 

“ Corporat’ons. — Citizens of the United States within the meaning of this article must be natural 
and not artificial persons ; a corporate body is not a citizen of the United States.”, (page 965). 

“ Persons ” Defined 

“ Notwithstanding the historical controversy that has been waged as to whether the framers 
of the Fourteenth Amendment intended the word, ‘ persons ’ to mean only natural persons, or 
whether the word, ‘ person ’ was substituted for the word ‘ citizen ’ with a view to protecting 
corporations from oppressive State legislation, the Supreme Court, as early as the Granger cases. 


1. L.R. (1902) A.C. 484, pp. 497, 501 and 505. 
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•decided in 1877 vipheld on the merits various State laws without raising ai^ question as to 
S SwS corpSon-plaintifTs-to advance due process contentions. Them « no doubt that a 
.corooration may not be deprived of its property without the process of law and although pnor 
decisions have Lid that the ‘liberty’ guaranteed by the Fourteenth Amendment is the hbe y 
of natural not artificial, persons, nevertheless a newspaper corporation was sustained, in 1936 m 
fs SLThmStelL deprived it of liberty of press. As to the natural persons Protected by 
the due process clause, these include all human beings regardless of race, color or citimnsh p. 
.^age 981). 

We have already referred, in general terms, to those provisions of the Constitu- 
tion Part III, wlrich guarantee certain rights to “ all persons ana the other piovi- 
•Ss of the Lme part of the Constitution relating to fundamenta rights available 
to -chizen’’ only, Lid, therefore, it is not necessary to lecoun all those provismns. 
•I? is enough to say that the makers of the Constitution were fully alive to the disanc- 
tion betwLn the Ltpressions » any person ” and “ any citizen and when the Consti- 

tution laid down the freedoms contained m Article 19 (1) («)-(?)= as available to 
all citizens ” it deliberately kept out all non-citizens. In that context, non-citizens 
■would include’alieiis and artificial persons. In this connection, the following state- 
ment in Private International Law by Martin Wolff, is quite apposite : 


“ It is usual to speak of the nationality of legal persons, and thus to import something that we 
predicate of natural persons into an area in which it can be applied by analogy only. Most of the 
•effects of being an ‘ alien ’ or a ‘ citizen ’ of the State are inapplicable in the field of corporations ; 
duties of allegiance or military service, the franchise and other political rights do not exist.” (page 
T08). 


This apart, it is necessary to refer to another aspect of the controversy. It was 
•argued on behalf of the petitioners that the distinction made by the Constitution 
between “ persons ” and “ citizens ” is not tire same thing as a distinction between 
natural and juristic persons, and that as “ persons ” would include .all citizens and 
non-citizens, natural and artificial persons, the makers of the Constitution deliberately 
left artificial persons out of consideration because it may be that the pre-existing law 
was left untouched. It is very difficult to accept the contention that when the makers 
-of the Constitution were at pains to lay down in exact terms the fundamental rights 
to he enjoyed by “ citizens ” and those available to all “ persons ”, they did not thinlc 
:it necessary or advisable clearly to indicate the classes of persons who would be 
included within the expression “ citizen ”. On the other hanL there is clear indica- 
tion in the provisions of Part III of the Constitution itself that they were fully cogni- 
-Zant of the provisions of the Constitution of the United States of America, where 
the Fourteenth Amendment (section 1) clearly brings out the antithesis between the 
privileges or immunities of citizens of the United States and life, liberty or property 
•of any person, besides laying down who are the citizens of the United States. Sec- 
tion 1 aforesaid is in these terms and brings out the distinction very' clearly : 

“ All persons bom or naturalized in the United States, and subject to the jurisdiction thereof 
-are citizens of the United States and of the State wherein they reside. No State shall make or enforce 
-any law which shall abridge the privileges or immunities of citizens of the United States • nor shall 
-any State depnve any person of life, liberty , or property, without due process of law • nor denv 
• to any person within its jurisdiction the equal protection of the laws.” ’ 


The question may be looked at from another point of view. Article 19 lays 
•down that “all citizens” shall have the right to freedoms enumerated in clauses (a) 
to (g). Those freedoms, each and all of them, are available to “ all citizens ” 
‘The Article does not say that those freedoms, or only such of them as may be appro- 
• priate to particular classes of citizens, shall be available to them. If the Court vLre 
to hold that a corporation is a citizen within the meaning of Article 19 then all 
the rights contained in clauses (a) to (g) should be available to a corporation But 
clearly some of them, particularly those contained in clauses (h), (d) and (e) cannot 
1 possibly have any application to a corporation. It is thus cleaiLhat the riSts of 
citizenship envisaged m Article 19 are not wholly appropriate to a comorate bodv 
In other words, the rights of citizenship and the rights flowing from the nSLnLS; 
or domic, ta of a corporation are not conterminous It wonlf 1 ^ 0000 “^^ 
makers of the Constitution had altogether left out of o? 

-pemons when they enacted Part U of tfS ConsSmta , reLSr ^feraeiS 
-and made a clear distinction between “ persons ” and “ • . u. 


citizens ” in Part III of the 
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Constitution. Part HI, which proclaims fundamental rights, was very accurately- 
drafted, delimiting those rights like freedoms of speech and expression, the right tO' 
assemble peaceably, the right to practise any profession, etc., as belonging to^‘ citi- 
zens ” only and those more general rights like the right to equality before the law,, 
as belonging to “ all persons 

In view of what has been said above, it is not necessary to refer to the controversy 
as to whether there were any citizens of India before the advent of the Constitution. 
It seems to us. in view of what we have said already as to the distinction between, 
citizenship and nationality, that corporations may have nationality in accordance 
with the 'country of their incorporation; but that does not necessarily confer citizen- 
ship on them. There is also no doubt in our mind that Part II of the Constitution, 
when it deals with citizenship refers to natural persons only. This is further made 
absolutely clear by the Citizenship Act which deals with citizenship after the Consti- 
tution came into force and confines it only to natural persons. We camiot accept 
the argument that there can be citizens of this country who are neither to be found' 
within the four comers of Part II of the Constitution or within the four comers of 
the Citizenship Act. We arc of opinion that these two provisions must be exhaustive 
of the citizens of this dountry, Part II dealing with citizens on the date the Constitu- 
tion came into force and the CitizensJiip Act dealing with citizens thereafter. We 
must, therefore, hold that these two provisions are completely exhaustive of the 
citizens of this country' and these citizens can only be natural persons. The fact, 
that coi-porations may be nationals of the country for purposes of international law 
will not make them citizens of this country for purposes of municipal law or the 
Constitution. Nor do we think that the word “ citizen ” used in Article 19 of the- 
Constitution was used in a different sense from that in w'hich it was used in Part 11 
of, the Constitution. The first question, therefore, must be answered in the negative.. 

In view of this answer, we do not consider it necessary to answer the second 
question as that would have arisen only if the first question had been answered in the- 
affirmative. 

Let the cases go back to the Bench for hearing on merits with this opinion.. 
Costs of the hearing before the Special Bench will be dealt with by the Bench whiclr 
ultimately hears and determines the controversy. 

HiclayatuUah, J. — Two questions have been referred to this Bench for opinion. 
They are : 

(1) Whether the State Trading Corporation, a Company registered under the Indian Com- 
panies Act, 1956, is a citizen within the meaning of Article 19 of the Constitution and can ask for- 
the enforcement of fundamental rights granted to citizens under the said Article ; and 

(2) Whether the State Trading Corporation is, notwithstanding the formality of incorpora- 
tion under the Indian Companies (Sic) Act, 1956, in substance a department and organ of the Govern- 
ment of India with the entirety of its capital contributed by Government ; and can it claim to enforce, 
fundamental rights under Part III of the Constitution against the State as defined in Article 12 thereof? 

The State Trading Corporation has been assessed to sales-tax by the Commer- 
cial Tax Officer, Vishaldtapatnam and a demand has been made upon it. By this- 
petition under Article 32 of the Constitution it challenges the demand on the ground’ 
inter alia that the impugned order and the demand for the tax infringe its fundamental 
rights which are' guaranteed to citizens by Article 19, sub-clauses (/) and (g). These- 
sub-clauses read ; 

Article 19 (1). — ^AU citizens shall have the right — 

(/) to acquire, hold and dispose of property ; 

(") to practise any profession, or to carry on any occupation, trade or business. 

The State Trading Corporation claims to be a citizen for the application of these- 
sub-clauses, which fact being disputed on the other side, has given rise to the two- 
questions above set out. As the questions amply indicate, the share capital of the 
State Trading Corporation is entirely contributed by the Central Government. The- 
shares are held by the President of India and two Secretaries to Government. The 
State of Andhra Pradesh, therefore, denies that the'State Trading Corporation being. 
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an artificial person is a citizen and consequently contends that Article 
cable because the word ‘ citizen ’ in the article refers to natural persons. Additionally 
it contends that being a department of Government, the State Trading Corporation, 
cannot claim protection of Article 19 against an action of the State. 

Mr. Setalvad in fomulating the grounds on which he rests the claim of the 
State Trading Corporation to citizensliip, points out that the Constitution does not 
define the word ‘ citizen that Part 11 of the Constitution which deals with citizen- 
ship is not material inasmuclr as it is concerned with natural persons only and is not 
exhaustive and that the Citizenship Act (LVII of 1955) which provides for certain 
matters relating to citizenship but defines the word person so as to exclude arti- 
ficial persons like corporations aggregate, cannot also be regarded as exhaustive. 
He thus contends that corporations aggregate which, according to him, were citi- 
zens before the Constitution and the Citizenship Act, continue to enjoy the privileges 
of citizens, one of which is the guarantee in Article 19. In support of hi^s submission 
that corporations were and continue to be citizens, he relies upon the fact that cor- 
porations possess a nationality and claims that in this connection nationality 
and ‘ citizenship ’ bear the same meaning. He relies upon the observations of 
Mukherjea, J., (as he then was) in Chiranjit Lai Chowdhuri v. The Union of India 
itnd others^, where the learned Judge observed obiter : 


“ The fundamental rights guaranteed by the Constitution arc available not merely to individual 
■citizens but to corporate bodies as well except where the language of the provision or the nature of 
the right compels the inference that they are applicable only to natural persons. An mcorporated 
company, therefore, can come up to this Court for enforcement of its fundamental rights and so 
may the individual shareholders to enforce their own ; but it would not be open to an individual 
shareholder to complain of an Act which affects the fundamental rights of the company except to 
the extent that it constitutes an infraction of his own rights as well.” 


Mr. Setalvad also refers to other cases in which, though the point was not decided, 
■several corporations claimed the protection of Article 19 and no objection was raised. 
Lastly he contends that the word ‘ citizen ’ should be liberally construed to include a 
corporation aggregate which consists of Indian citizens only. On the second ques- 
tion he contends that a company has an existence which is independent of its members 
and the State Trading Corporation cannot be equated with the shareholders or the 
Government since the corporate veil cannot be allowed to be pierced. He points 
out that there are several States in our Republic and there is a great danger of one 
Government stifling the trading activities of another Government either by law or 
executive action against which Article 19 is the only effective safeguard. He submits 
that it could not have been intended that while every individual citizen should be 
protected, a group of citizens, should by mere incorporation, lose the benefits of the 
.guarantee in Article 19. 


We are dealing here with an incorporated company. The nature of the persona- . 
lity of an incorporated company which arises from a fiction of law, must be clearly 
understood before we proceed to determine whether the word ‘ citizen ’ used in the 

Article 19 specially, covers an incorporated company. 
•Unlike an umneorporated company, which has no separate existence and which the 
la\y does not distinguish from its members, an incorporated company has a separate 
■exist<mce and the law recognises it as a legal person separate and distinct from its 
members. This new legal personality emerges from the moment of incorporation 
•and trom that date the persons subscribing to the memorandum of association and 
otiier persons joining as members are regarded as a body corporate or a corporation 

1° function as an entity. But the members 
Tf !di mcorporated company do not pool their status or their personality 

any nmie^XnTf^auT® company 'does not become a citizL of Indfa 

any mo e than if all are married the company would be a married nersnn The 

to do with the pciwm“?f theSo^^^^^ 

either fn law SiWtanW aggregate of the personal 

in law or m metaphor. The corporation really has no physical existence ; 


1. (1951) S.C.J. 29 : 1950 S.C.R. 869 at 898. 
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it is a mere ‘ abstraction of law ’ as Lord Selborne described it in G. E. Rly. v. Tiirner\ 
■or 3S Lord Macnaghten said in the well-known case of Salomon v. Salomon & Co.", 
it is “ at law a different person altogether from the subscribers to the memorandum 
of association This dastinction is brought home if one remembers that a company 
camot commit crimes like peijurj', bigamy or capital murder. This persona ficta 
being a creature of a fiction, is protected by natural limitations as pointed out by 
Palmer in his Company Law (20th Edn.), p. 130 and which were tersely summed 
up by Counsel in R. v. City of London^, when he asked “ Can you hang its common 
seal ? ” It is true that sometimes the law permits the corporate veil to be lifted, but 
of that later. 

There is a rule of English Law that a company or an incorporated corporation 
has a nationality and this nationality is determined by the law of the country in which 
it is incorporated. Mr. Setalvad thus begins his contention by citing certain obiter 
statements homJanson v. Driefontein Consolidated Mines, Ltd.^, such as : 

“ I assume that the corporation was to all intents and purposes in the position 

of a natimal bom subject of the late South African Republic.” (Lord Macnaghten — ^p. 497). 

" I think it must be taken that the respondent company was technically an alien and became 
on the breaking out, of hostilities between this country and South African Republic an alien enemy.’ 
(Lord Davey — ^p. 498). 

“ The company must clearly be treated as a subject of the Republic notwithstanding the nationa- 
lity of its shareholders.” (Lord Brampton — ^p. 501). 

He contends that there is no difference between ‘ nationality ’ and ‘ citizenship ’ 
and the two words are synonymous and relies upon the following passage from Weis 
on Nationality and Statelessness in International Law (1956), pp. 4-6 — 

“ One of the terms frequently used synonymously with nationality is citizenship. Historically, 
this is correct for States with the Roman conception of nationality, but not for States with the feudal 
conception of nationality, where citizenship is used to denote not political status but membership 
of a local community. It has, however, become usual to employ the term citizen instead of subject 
inirepublican States — including common law countries such as the United States : “ he who before 
•was a ‘ subject of the King ’ is now a ‘ citizen of the States ’ ” — and in that sense and in those States 
the terms ‘ nationality ’ and ‘ citizenship ’ must be regarded as synonymous.” 

It is, therefore, contended somewhat syllogistically that all incorporated corporations 
have the nationality of the State under the laws of which they are incorporated, that 
nationality is synonymous with citizenship and therefore incorporated companies 
are citizens. From this it is but a mere step, which is also taken, that incorporated 
companies in India were and still are citizens and that the Constitution and the 
Citizenship Act have nowhere deprived them of this citizenship or of the right to 
protect themselves by invoking Article 19 (1) (/) (g). Alternatively it is contended 
that if all the members of the Corporation are Indian citizens then the Corporation 
as a whole must be a citizen, for the whole cannot be different from its parts. 

Both the arguments involve fallacies. The first assumes that ‘ nationality ’ 
■of corporations and citizenship of natural persons are the same concepts and caps 
it with the fallacy of ignorantio elenchi which in English is called the fallacy of irrele- 
vant conclusion because instead of proving that corporations are citizens, it is sought 
to be shown that they ought to be citizens for the remedy is so good and effective. 
The second involves the fallacy of petitio principii because it tends to beg the ques- 
tion and founds a conclusion on a basis that as much needs to be proved as the 
conclusion itself. In my opinion, the State Trading Corporation cannot be said to 
be a citizen either by itself or by taking it as the aggregate of citizens, that nationality 
of a corporation is a different concept not to be confused with citizenship of natural 
persons, that the word ‘ citizen ’ in Article 19 (1), sub-clauses (/) and (g) refers to a 
natural person, that State Trading Corporation is really a Department of Government 
behind the corporate veil and that for all these reasons the two questions must be 
answered in favour of the objectors. I shall now make good these conclusions with 
reasons. 


1. (1872) L.R. 8 Ch. App. 152. 

2. L.R.(1897) A.C.22at51. 


3. (1632) 8 SV. Tr. 1087 at 1138. 

4. L.R.(1902) A.C. 484. 
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Article 19 uses the word ‘ citizen ’ while the word ‘ person ’ is used in some other 
Hr.ioc m Part TIT uotahlv Article 14 (creating equality before the law), Article 21 
S '„t By ArUc?e 367,Vess the context ofcm.se 

Squires) the General Clauses Act, 1897, applies tothc mterpretation of the Const tu 
ttrni The word ‘ citizen ’ is not defined in the Constitution or the General Clauses 
Ac^'bSftrword ‘ peSo^Ts defined in the latter to include ‘any company or 
^ssodation or body oHudividuals whether incorporated or not The word Person 
therefore, conceiviily bears this extended meaning at least in some Pjfces in Part III 
rif the Constitution. ^But it is not nccessarj^ to determine where in the Constitution 
the word ‘ person ’ includes a company, etc., because that word has not been used 
in Article 19. The, claim of corporations aggregate, like the petitioner, to the ^enefitE 
which Article 19 gives, must depend on whether the word citizen which is actua ly 
„uS can bear a similar enlarged meaning Mr. Setalvad is right m contending that 
use of the word ‘ person ’ with an enlarged meaning m some places and ol the worct 
‘ citizen ’ in other places does not by itself prove that artificial persons are outside 
the meaning of the Word ‘ citizen ’. The'eontrast may not be betweeii natural and 
artificial persons, so much as between citizens and non-citizens, and it is possible 
that where the benefit is intended to go to non-citizens, a word of wide meaning is 
used and where the benefit is meant for citizens only the word ‘ citizen ’ is used. 
It is true that the word ‘ citizen ’ caimot include an enemy or an alien while the more 
general word ‘ person ’ may but that does not answer the question whether the. 
word ‘ citizen ’ can include a company or association or body of individuals, to borrow 
the words of the definition. The answer to that question must depend, as 
already pointed out, on the connotation of the word ‘ citizen ’ which must be found 
out. 

In attempting to determine whether the word ‘ citizen ’ in Article 19 denotes 
only a natural person or includes a company, etc., we must turn first to the Consti- 
tution to see if the use of the word ‘ citizen ’ or ‘ citizenship ’ in any other place, 
bears the extended meaning or throws any light on this problem. The word ' citizen ’ 
is used in 29 places and the word ‘ citizenship ’ in 6 places. These words are also 
used in headings to Chapters and marginal notes but these may be ignored. It is- 
worth inquiring if there is any place at all other than Article 19 where not only a 
natural person but also an artificial person is meant. The word first occurs in the 
preamble thus : 

" We the people of India having solemnly resolved to secure to all its citizens r 

, Justice, social, economic and political ; Liberty of thought, expression, belief, faith and worship 
Equality of status and of opportunity ; and to promote among them all 
Fraternity assuring the dignity of the individual and the Nation, etc.” 

belief, faith and worship, equality of status ’ 
and dignity of the individual are expressions appropriate to natural persons and 
not to companies, associations and other corporations aggregate and the word ‘citizen”- 
m the preamble refers to individuals for whom the Constitution was being^S 

tlVdtizenTSSe adSkt^^• ^ Constitution is a bond between 

ALens defined iff administration and regulates their respective actions. It is as 

^°'‘>fo'<do'nentaies, destinee aregier Paction de Padminis- 
(Ahrens : Cours de Droit Natural & C. iii, p. 380). 

cSns’M^t“preambll SZ Z J"' H 

tioii arc guaranteed civic rights in the body uol'fc fa” 1)® f^dhstitu- 
public offices and elect their representative ^ t r. ^ r 

the people. They are pef fn vX wS^dL^ of 


the 'Constitution and^ thfs? ^ fhf . inauguration of 

vnom uie rights of citizens were conferred 
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and on whom they may be conferred by law. Of course the Constitution also con- 
fers some rights on aliens and assists and protects them but the guarantee in the- 
preamble is to the citizens alone that is individuals who enjoy full civic rights in the • 
body politic. 

Then follows a special chapter entitled “ Citizenship ”. That part contains 
seven articles. Article 5 spoke at the commencement of the Constitution. ThaL 
article uses the word ‘ person ’ but the context shows that only natural persons were 
meant. Citizenship was conferred on every person who had his domicile in the 
territoiy of India and 

(n) who was bom in the territory of India ; or 

(t)) either of whose parents was bom in the territory of India or 

(c) who has been ordinarily resident in the territory of India for not less than five years- 
immediately preceding such commencement. 

The reference to the birth of the person or of his parents clearly shows that only 
natural persons were meant because corporations thougli born in a metaphorical 
sense do not have parents. By the same token Article 6 also refers to natural persons. 
Articles 7, 8, 9 and 10 so clearly speak of a natural person as to need no elaboration. . 
That leaves Article 1 1 which gives Parliament the power to make laws for the acquisi- 
tion and termination of citizenship, and all other matters relating to citizenship. 
That article realhrms the power which is given to Parliament by Entry 17 of List I 
of Schedule VII of the Constitution. As wc shall sec presently, the Citizenship 
Act of 1955 expressly excludes companies, etc., from its provisions. The power con- 
ferred by Article II or entry No. 17 may give rise hereafter to the question whether 
Parliament can invest corporations, institutions, trusts, funds, ships or aeroplanes 
with citizenship but till Parliament does so there is nothing in Part II to indicate- 
that tlie words ‘ citizen ’ and ‘ citizenship ’ were used to include any of them. 

In the fourth part which is entitled ‘ Directive Principles ’ the word ‘ citizen’ is- 
used twice. In Article 39 it is qualified by the words ‘ men and women ’ which addi- 
tion tells its own story. In Article 44 the State is asked to endeavour to secure a 
uniform Civil Code for all citizens and the word plainly means men and women 
because it is impossible to think that the Constitution is thinking of a uniform Civil 
Code for corporations. In the other parts of the Constitution ‘ Citizenship ’ is a 
condition precedent for some office, post or privilege. The President, the Vice- 
President, the Governors, the Members of Parliament and the Legislative Assemblies,, 
the Judges of the Supreme Court and High Court must be citizens. Members of 
Parliament and Legislatures cease to be members if they cease to be citizens of 
India or acquire the citizenship of other countries. The words ‘citizen ’ and ‘citizen- 
ship ’ thus refer to natural persons because these offices camiot be held by corpora- 
tions aggregate. Article 326 says that everj' citizen 21 years in age has a vote- 
This means only a natural person. 

There remains only Part III entitled ‘ Fundamental Rights ’. In Articles 15 and 
16, the word clearly means a natural person. The words religion, race caste, sex, 
descent, place of birth and residence mark out a human being. In Article 18, which . 
mentions titles, a natural person is again meant because titles are ordinarily conferred 
on individuals. In Article 29 (1), where citizens residing in the territory of India 
having distinct language, scripture or culture of their own have beeir given a right, 
to preserve the same, the word definitely refers to natural persons. In Article 20 (2) 
entrance to educational institutions is guaranteed to citizens and the entrant can. 
only be natural person and not a corporation. 

* The above analysis shows that in 34 places, the words ‘ citizen ’ and ‘ citizen- 
ship ’ refer to natural and not artificial persons. The question is whether in the 
tliirty-fifth place the word is meant to include corporations aggregate. For this* 
purpose we must ascertain if there is anything special which points to a different, 
use of the word. Sub-clauses (a) to (e) of Article 19 contemplate natural persons.. 
The claim is that the word ‘ citizen ’ must bear a different meaning in respect of clauses • 
(f) and (g) because corporations acquire, hold and dispose of property and carry on. 
s c J— 79 
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-triAe or business It is argued that if several citizens carry on business together ^ 
is an Sorporated company they cannot lose the guarantee \vhich is giwn to citizens, 
in^wrare invited to give a meaning to the word which is wide enouglito 
include companies. It has been shown above that the way m which the words 
vS Sen ’and ‘citizenship ’ have been used in the Constitution goes to show that 
sS was oot Sf “tention at least in 34 other places. It may however be 
•conceded that this is not decisive and if corporations can possess citizenship 
i?no reason for not interpreting the Constitution liberally to give them the benefits 
•of clauses ( f) and (g) of Article 19 (1). For tins purpose it is necessary to find out 
what is meant by ‘ citizen, and citizenship ’ generally and to trace histoncaily the 
concept of citizenship to see if that concept included at any tjme arfificial persons 
like corporations so that the word can be said to be intended to bear such a 

mieaning, 

Tlie word ‘ citizen ’ which is used in Article 19 of the Constitution has not been 
defined Its meaning in the context of Article 19 must be found out. If it bore 
the same meaning as in the other parts of the Constitution, it would mean a member, 
bom or naturalised, of the State, on which the Constitution or a law of Parhament 
.confers citizenship. Is there in law a citizenship of a group of persons who may be 
•all citizens or some of whom may be mn-chizens'} The answer is that the word in its 
mormal meaning does not admit “ bulk citizenship ” which is the only way to describe 
it. Salmond in an article on ‘Citizenship and Allegiance’ 1901/1902, Law Quarterly 
.Review, Parti, pp, 270-82, says that the word is derived from the Latin ‘civitas’ and 
*civis\ More directly, of course, the root is in the French words ‘citoyen'. or‘cityeem. 
From the earliest times, the concept of citizenship concerned natural persons and not 
groups of persons. In ancient Greece, according to Aristotle, the population of Attica 
was divided into groups which were brotherhoods (phratriai) and of clans (gene). 
•Groups of brotherhoolds formed tribes (phylai). The entire citizen body was thus 
included in the tribes and brotherhoods but the wealthy formed the clans. When 
monarchy was abolished through the efforts of the clans, the citizenship of the 
•membership of the brotherhoods was in name only because they had no civic rights. 
Draconian reforms created four classes according to wealth and Solon gave to the 
four classes the right to act in a political capacity (ecclesid) and also in a judicial 
capacity (heliaid) and thus earned the title ‘ the first champion of the people 
But even under him, the concept of citizenship was immature. The first recogni- 
.tion of citizenship came with Cleisthenes under whose reforms there was a distribu- 
tion of the population on a geographical basis and an enfranchisement of persons of 
pure or partial Athenian descent. Resident foreigners had inter-married and though 
There was a partial recogiiition of foreigners permanently settled (domiciled) in Athens 
•even from the days of Peisistratus there was no recognition of the offsprings of mixed 
marriages as citizens. These were added to the list of citizenship because citizeU- 
. ship no longer depend on menibership of the phratries. This state of affairs continued 
abrogated the enlightened measure. He limited citizenship to those of 
descent on both, sides. Had he come earlier some famous men of Athens 
like Theimstocles would have been barred from not only ofiice but other civil rights. 
+u ^ A necessary to follow the history of Athens further. It is reasonable to believe 
That all other States m Greece except Sparta followed this kind of citizenship. The 
partans had their own system of rule with two kings and an elected council (gernsid) 
^ which was both advisory and judicial. There was also an 

assembly of all citizens over twenty called the appella which elected the magistrates 
nf election of the geruisa and membership 

selected at the birth by the spaytiate. All , 
were exooqpd ^ ^ the heads of the tribe and those who were sickly 

were tE aljflv iif Taygetus and of the others those that lived all Boys 

•follows aS bnt citizens. All the Hellenic States 

•lonowed Athens but Crete perhaps was influenced by Sparta. 

The IS io SLiSthP Zn f ^“.”®hip that we need consider in Europe. 

•and SS’ wereSsed fn ^ Rome. The words ‘ chiras ’ 

used m Roman Law to describe persons who had the freedom of the city 
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.and who enjoyed all political and civic privileges of Government. In this way were dis- 
tinguished a slave {serviis), an enemy (liostis) who had none of these rights on the one 
hand and a foreigner (pereghnns) particularly from a country with which Rome was 
on terms of peaceful intercourse on the other, from citizens. Though by Justinian’s 
time everyone became a citizen unless he was an unmanumitted slave, in the 
time of Gaius, citizenship was the privilege of Romans and carried with it the right 
to vote (jus siiffragii) and the right to hold public office (jus Jwnorum) the right to a 
Roman marriage (jus conubium) and the right to legal relations (jus commerctum). 
The son of a Roman citizen was also a Roman citizen irrespective of where he was 
born. The peregriuus had no civic rights unless he belonged to a Latin country. 
There were different laws for a long time for the citizens and the latiiii and the 
peregrini. The first to be given the status of citizens were the latini. Later all free 
subjects were to be civis. The only peregrines who were left, were foreigners and 
barbarians and they had no civil rights just as members of certain treacherous com- 
munities (dediticii) and persons deprived of citizenship deportati had none. 

Thus both in Greece and Rome the idea of citizenship was bound up with natural 
persons in whom certain civic rights were considered to inhere and which marked 
them out from others. Sometimes descent, sometimes the wealth, sometimes the 
status, military or other, determined the privilege but at no time was there ^a 
•concept of citizenship of any but a natural person. In Roman Law citizenship w'as 
transmitted by birth to an offspring of a Roman citizen. 

So far we have dealt with citizenship namely membership of body politic with 
full civic rights. In the middle ages this membership of the State began to carry a 
•dual status, one status was political and the other civil. The double status came in 
Central Europe in the wake of Roman Law and was partly due to the growth of 
•feudal vassalage by which what might have grown into nations composed of 

clans ’ became divided into feudal Chieftainships. The feudal lord did not concern 
himself with descent as such as long as his follower held land or rendered service 
according to his laws. Such laws did not apply to foreigners but if the foreigner 
•held lands or chatties or rendered service he was equally bound. But the main 
•reason was the impact of international relations. An individual began to be viewed 
iin two capacities. Firstly, he was regarded as the subject of a certain State (a poli- 
tical status) and secondly as one entitled to certain rights and privileges in his own 
State civil (a civil status). Both arose from the bond to a particular State or territory 
but it would be wrong to say that the word ‘ nationality ’ describes the civil status. 
The word ‘ nationality ’ whether denoting an ethnic group or political membership 

• of a State is a word of much later origin. M. Cogordan (La Nationalite p. 2) has 
given the origin of the word and in the Dictioimaire de, 1, Academic francaise it 
appeared for the first time in 1835. Even the Code Napoleon dealt with rules coii- 

• cerning the status of Frenchmen abroad but did not provide for the status of forei- 
gners in France. The recognition of nationality as a test of the law applicable to an 
individual followed the famous lecture by Mancini at the University of Turin in 
:1851. The impact of international relations added to the civic rights possessed by 
-a citizen by investing him with a political status which he could claim abroad. The 
word ‘ nationality ’ itself has now come to acquire two distinct meanings a political 
one by which is indicated the membership of a State and the other an ethnic one 
'denoting membership of a nation. All this time citizenship has also meant member- 
ship of a State but in a municipal aspect. In this sense, the word ‘ national ’ and 
^ citizen ’ are not interchangeable as has been sometimes supposed. In the United 
States Public Law 414 (82nd Congress) (2nd session) section 308 is entitled 

Nationals but not citizens of the United States at birth According to Weis 
“ Nationality and Citizenship ”, p. 5 ; 

“ that the term “ American National ” has a wider meaning than the “ United States citizen ” 
•was recognised in Administrative Decision No. V of the Mixed Claims Commission between the 
•United States and Germany (Decisions and Opinion Vol. 1, pp. 18-19, Hackworth Digest of Inter- 
mational Law, Vol. Ill, p. 5, Annual Digest, 1923-24, Case No. 100).” 

Weis has given other examples of the disparate use of the two words in the 
'Constitutions of the Netherlands, Honduras, Nicaragua and Roumania. Even 
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came in the Comtitution and i" ^ of '955. during the 

and 1950 Indian Citizens were only potentu.ll> SO. , subiect in effect but 

wealth citizenship which tenn was ^ 1 .^^ attainment by them of 

was more appropriate to India by virtue of section 1 of the 

full nationhood. Thus every - iiidian States as' a protected person 

English Act of 1948 and every I^i an m "^fJ^^nSrip was to continue 

enjoyed Commonwealth ehiZoRsh p. thereafter if there was a common 

till India enacted its own 

clause preserving tins citizenship and via Act of 1948 Indians became 

of Commonwealth citizeirship Uir^ dtizenship and were regarded 

Commonwealth “1 ^Thciiidian Constitution made provisions for citizen- 

SirnniSiSr^the Co^ 

T f atr^. nr<- rnricemed this created a hiatus because the scheme of Indian. 
In so far as we worked out on January 26. 1950. The Constitution. 

citizenship was not compleMy^^.^^ ^ 

whhout ettizM which was melliflously called commowealth Citizenship 
‘S nofbe liquidated^ unless there was a eitizenslup law as contemplated by 
thSglish Act of 1948. As a result, m the words of Clive Parry, 

“ ripndme the completion of the scheme of Indian citizenship, persons whow;ere poteritially 
citizens of Sl.but are not citizens thereof remained British subjects without citizenship m the 
cyGS of tlic United Kingdom. 

No doubt in 1955, the Citizenship Act was enacted by the Indian Parliament. 
Some writers think that even that is not the citizenship law contemplated by the 
Enalish Act of 1948. Whether or not it fulfils the test, it is not necessary to decide 
here becase it does not affect the status of corporations. Its provisions are applicable 
to ‘ persons ’ and the definition of the word ‘ person ’ in the Act expressly excludes 
“ any company or association or body of individuals, whether incorporated or not.’ 


I have attempted to establish that citizenship as viewed from country to country 
and from one period of time to another was concerned with natural persons. The 
manner of acquisition of citizenship and/or nationality described by me are admirably 
summed up by Mervyen Jones in his book “ British Nationality Law ” at page 9 in 
the form of a pedigree which may be seen. It is enough to read the various headings 
in the pedigree to realize that three is no room for artificial persons there. From 
the point of view of Mr. Setalvad’s argument this raises an intriguing situation. If 
corporations possessed citizenship immediately before our Constitution they would 
be citizens under the English Act of 1948, that is to say, British subjects without 
citizenship or Commonwealth citizens and only potential citizens of India. The 
Indian Constitution dealt with natural persons and not artificial persons in its provi- 
sions dealing with citizenship and the status of corporations was not disturbed by 
those provisions. . When the Citizenship Act was enacted in 1955, it began to speak 
from January 26, 1950 and it might have affected corporations but for the fact that 
it excluded them. Thus if there was any citizenship which the corporations enjoyed, 
it remained where it was. The corporations, if at all, would thus be Commonwealth 
citizens, not Indian citizens because no law has made them Indian citizens. But I 
do not accept the basic argument that corporations enjoyed citizenship even before, 
because in the sense in which I have explained citizenship, there is no room for artifi- 
cial persons. 


The argument here repelled is sought to be supported by referring to the rule 
of law under which corporations are said to possess nationality. Nationality in 
this context is not to be confused with the status of a citizen. What is meant by 
that nationality may next be seen. Ordinarily corporations are given recognition 
by law as persons who can sue or be sued. Corporations also own property, carry 
on business or trade. But it is not to be thought that corporations have an access 
to Courts as a matter of course. The Courts are open as a matter of course to 
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natural persons and not to intangible concepts, like corporations. Unless the law 
gives this right to corporations they cannot sue or be sued. What the law does is- 
to invest corporations with a distinct personality and with a right to sue and with a 
disability to be sued. Ordinarily such rights and disabilities attach to ‘ persons ’’ 
but that word is given an extended meaning to include corporations. In tlris way 
the law invests an intangible body with a unity and individuality and creates a legal 
person capable of suing or being sued. Foreign corporations enjoy the same privilege 
by a comity of nations and also sue and arc sued. These privileges which corporations 
share with natural persons do not make them ‘ citizens ’ entitled to every other privi- 
lege which the municipal law gives to citizens. In other words corporations enjoy 
only such privileges under the municipal law which that law expressly confers on 
them. 

It is, of course, undeniable that corporations have an existence in the eye of 
law. The law further regards that corporations have a domicile and a residence. 
The law also recognises that corporations have a nationality. What does the law 
mean by that ? The concept of the nationality of a corporation is comparatively 
new and it was really developed during the first World War. Nationality of corpora- 
tions becomes important when it is necessry to apply the ‘ nationality of claims ’ 
principle before an intcniational tribunal or to give effect to law-making treaties, 
applying to ‘ nations ’. See Starke (An Introduction to International Law, 4th Edn., 
p. 256). Starke has pointed out that there is no unanimity of opinion regarding 
the tests to be applied to ascertain the nationality of corporations. Clive Parry 
does not recognise this nationality and calls it quasi-nationality. I shall now explaia 
in what sense the word ‘ nationality ’ is used in this connection. 

There have been many theories about the nationality of corporations which 
were again reconsidered during the First World war. According to Hilton Young, 
22 Harward Law Review, p. 2, there were four main theories at first. The first 
theory viewed a corporation as the national of the State in which its members or 
the majority of them or owning the greater part of the capital, were nationals. This 
theory considered the word ‘ corporation ’ as ‘ a collective name for the corporators 
the corporate veil being considered to be of such gossamer texture as to hide almost 
nothing. This theory of which the chief proponents were Soramicres and Morawets 
was criticised on all hands and particularly by Maitland and was abandoned as it 
made nationality a matter of accident and liable to change day in and day out. 
The second theory regarded nationality as determined by the nationality of the State 
under which it was created. The United States of America has adhered to it but 
England may be said to have adopted this theory modified by considerations of 
domicile. The Germans call this theory Grimdwigs iheorie that is the theory of the 
place of birth. The theory has great nams behind it — Calvo, Fiore, Pineau, Weiss, 
etc. This theory is inadequate to cover corporations which are not authorised by 
the State and has been modified in the United States by evolving a theory of ‘ implied 
consent to extra-territorial service ’. The third theory considers that a corporation 
acquires the nationality of the place where its acts or any of its acts are performed. 
This theory is rejected universally by lavi'yers but it was adopted by businessmen in 
the Congress of Joint Stock Companies held at Paris in 1889. Under this theory 
nationality can be changed at will. Obviously enough difficulty is likely to be felt 
in the event of simultaneous actions in different countries. The fourth theory 
considers that corporations are domiciled where they have a permanent home. 
This theory was influenced by Von Bar who considered that though juristic persons- 
could not be nationals either jure sanguinis or Jure soli, they could be nationals by 
domicile. Chief Justice Taney summed up the thought by saying that “ a corpora- 
tion must dwell in the place of its creation and cannot migrate to another sover- 
eignty ”. The Bank of Augusta v. Erie''-. Domicile of a corporation has more founda- 
tions than one. It may be fixed by the territory of the sovereign which created it 
or by the charter or other constitutive documents or by the place where the corpora- 


1. (1839) 13 Pet. 519, 588 ; 10 L. Ed. 274. 
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.-tion discharges its functions or by the bona fide centre of its administrative business. 
These different concepts have led to diverse theories. 

English Law regarded nationality as dependent on domicile and was at first 
-contenUo regard a corporation as the national of a State where it was incorpoiated. 
But a glance at the histoi7 of the law of corporations shows that there is a viwiation 
in this theme in later years. The conception of domicile was adopted in the Eiiphs i 
‘ Common Law merely for purposes of jurisdiction and aw. A corporation s domicile 
it was held, depended upon where it came into being and this domicile was not 
'Changeable though Lord St. Leonards was of a contraiy opinion m Carron Iron 
'Co v. McLaren'^. Similary it was held that a corporation had a residence though 

■it could change its residence and even have more than one r^idence under certain 
laws. On what then did nationality depend ? According to English Condon Law 
.a corporation incorporated under the English Law had British nationality and it 
•did not matter if its members held a different nationality. A corporation which 
'Was not of British nationality was an alien corporation. According to the laws of 
many European countries particularly France, nationality depended upon the 
^iese social by which is meant the seat or centre of control. Both these tneories 
suffered during the First World War. As regards the English Common Law the 
leading case was Janson v. Driefontein\ hom which I have already quoted certain 
•extracts. In that case it was decided that a company possessed the nationality of 
'the cou'ntiy under the laws of which it was incorporated and that the nationality 
'of the shareholders was not determinative of the question. Once this nationality 
■was determined then the corporation received the treatment as a national, as 
■an alien or as an enemy as the case was in peace or in war. This view was revised 
■in the First World War. In Daimler Co., Ltd. v. Continental Tyre and Rubber 
Co. {Great Britain) Ltd.^, all the shares of the respondent company (except one). 
'Were held by a German company and all directors were Germans though the 
••company was incorporated in Great Britain. If the principle that nationality follows 
incorporation applied, the respondent compairy would liave had a British nationality 
.and it could not change it. But the House of Lords applied the principle of effective 
control to determine its nationality. In the Court of Appeal the case was heard 
'by the full Court and the above principle was held applicable (Buckley, L.J., dissent- 
•ing). The majority view was confinned by the full judicial strength of the House 

• of Lords by majority. Lords Shaw and Parmoor considered that enemy character 

• depended on whether it was incorporated in an enemy country. The majority (Lords 
Halsbury, Mersey, ICinnear, Atkinson, Parker and Sumher) however, considered 
■that it depended upon where the effective control lay. Lord Parker summarized 

the law in six propositions as under : 

(1) A company incorporated in the United Kingdom is a legal entity a creation of law with 
^me status and capacity which the law confers. It is not a natural person with mind or conscience. 
To use the language of Buckley, L.J., “ It can be neither loyal nor disloyal. It can be neither friend 
’nor enemy. 

_ (2) Such a company can only act through agents properly authorized, and so long as it is 
on business m this country through agents so authorized and residing in this or I friendly 
i-aHuS!’ ^ ‘o be regarded as a friend, and all His Majesty’s lieges may deal with it 

• its ag42 orfhe^iersom'fn assume an enemy character. This wiU be the case if 

in an enemy counti^ o? wht/f its affairs, whether authorized or not, are resident 

S actfng^erthe^omrnTof adhering to the enemy or taking instkictions from 

•■case is trading with the enemy ^ knowingly dealing with the company in such a 

pany. ThSs j'iJtimef of f character of the com- 

-in a neitLl coVn\'^^’ ffingdom. but carrying on business 
■ds prima facie to be regarded as a w authorized and resident here or in the neutral country, 

•of its affairs, « Tn enemrcM^^^^^^^^ 


3. L.R. (1916) 2 A.C. 307. 


1- (3952) 5 H.L.C. 416. 
2. L.R. 1902 A.C. 484. 
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(6) A company registered in the United Kingdom but carrj'ing on business in an enemy 
•country is to .be regarded as an enemy. 

The House of Lords case is regarded as an instance of judicial legislation on the 
.subject of ‘ enemy character ’ and it undoubtedly was so. It is not as if this theory 
has been universally accepted. It was criticised by Sir Arnold Mcnair in 1923-24 
British Year Book of International Law, p. 44 and by Mr. Ralph A. Noreni : 
American Journal of International Law, Vol. 24, p. 310. 

We have seen that in the United States a corporation is a domestic corporation 
of the State which incorporates it or under the laws of which it is incorporated. Some 
of the States have even Ihws to this effect. While other countries were revising 
their attitude in Europe, the United States adhered to this theory and the Supreme 
Court obsers^ed that the Congress had definitely adopted the policy of disregarding 
•stock ownership as a test of enemy character. In other words, in the United States 
there was no attempt to look behind the corporate veil. We have also seen that 
England drifted from the theory of domicile to the continental theory of siege social. 
But France, Germany, Italy and Belgium went a step further than before. The 
Cow de Cassation departed from the principle of siege social in Societe Conserve 
Lenzburg in which it was held that the Court was entitled “ to go to the bottom of 
things and ascertain whether a corporation was really French or not ”. The French 
Minister of Justice issued a circular in 1916 which stated the French approach to 
the question thus : 

“ Les formes juridique dont la societe est revctue, le lieu de son principal etablisseinent, tons Ics 
indices anxcuels s' attache Ic droit privcponr determinerla nationalitc d'line societe, sont inoperants, 
•alors qu'il s'agit de fixer an point de me dii droit public le caractcre reel de cette societe. Elle doit 
■ctrc assimilec anx sufets de nationalitc enneniic des qne notoirement sa direction on ses capitau.x sont 
•en totalite on en majenre panic entre Ics mains de subjets ennemis car, en pariel cas, derriere la fiction 
dit droit prive se dissimnle vivante et agissante la personnalite' enneniic clle-mente." 

(The juridical forms in which the society is dressed, the place of its principal office and all 
the indicia on which Private Law fastens to determine the nationality of a society, are inoperative 
■svhen one tries to fix from the point of view of Public Law tlie real character of a society. The 
society must be counted among enemy nationals if manifestly its direction or its capital wholly or 
in major part is in enemy hands for in such a case behind the fiction of the Private Law lurks the 
•active personality of an enemy.) 

The Cowe de Cassation justified the change by holding that the corporation was a 
personne interposee ’ under the cover of which an enemy did business. The German 
attitude also changed to Geschaftssitz from der Mittelpiinkt des Geschaftes i.e., to the 
■“ seat ” of real control from the “ centre of its enterprise ”. The corporation was 
-said to have its seat where the “ brain ” was and not where it had its centre of exploi- 
tation. The Italians also adopted the same test. The Belgians framed a law which 
.■sums up the new theory in crisp legal language (Act 172-Mai 23, 1913): 

“ Tonte societe dont le principal etablisemcnt est en Bclgione est soumise a la hi beige bien 
■qne 1’ acte constitntif ait ete passe en pays etranger." 

(Every society of which the principal establishment is in Belgium is under the laws of Beldum 
■notwithstanding that. the incorporation took place in a foreign country.) ' ’ 

In the Mixed Arbitral Tribunals which followed the First World War there were 
some cases which were decided on the theoiy of control but many others were 
■decided on the theory of domicile depending upon the composition of the Tribunal. 
There are indeed many other tests which I have not mentioned such as the test of 
Beneficial interest, or of substantial ownership or of responsibility which it is not 
necessary to describe here. 

It would not be wrong to say that the control theory is also losing ground and 
there is a great support for the theory that the juridical life of the corporation must 
.ultimately fix its nationality. It is also to be noticed that Herr Marburg and M. 
Mazeaud two noted thinkers have pointed out that all this law is not so much to fix 
The nationality of a corporation but its enemy character. Many writers (including 
Dicey, Cheshire, Foote and Farnsworth) have also pointed out that the conception 
-of the nationality of a corporation is important only in war and it has significance 
not so much in Municipal Law as in Public International Law. During times of 
l)eace the domicile of a corporation which, as Lord Westbury pointed out, is an 
s c j— 80 
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< ^1 ‘ ’ Af the corporation and wliere tne orpn 

The operatives are regarded function During times of peace a corporation 

functiLs the corporation ^4^° g Municipal law expressly permits t^at all 
■ may own property, 4° ^tionfalso obtain the benefit of such laws either 

this can be done and foreign ^ „„ jjy comity of nations. In tim.es of 

because of provisions nationality is thus a law to determne the cneniy 

war all this changes. The . nationality either in a political or municipaL 

character and not ^ J^^^^^^^alo-y^between an individual and a corporation but as. 
S! VaJgS article which has been.. of g«at as.atahce 


•• y^:^?Sersar;Trrd;^he"analogy to death ’. .The English Law was summed 
(British Nationality Law, Revised Edn.) . 


hV JViCrVyAi - — - 

» A corp.oration ^ J 

Sh coSaho recognised as statutory British subjects or as citizens of 

Lauterpacht Edition), p. 642, n. 3^ 

Citizenship depends upon Municipal Law and the same learned author says {ibid 

It is not for International Law but for Municipal Law to determine, who is, and who is not^ 
to be considered a subject.” 

Hyde in his International Law Vol. (2nd Edn.), p. 1066, also says . 

“ ritirenshio as distinct from nationality, is a creature solely of domestic law. It refers to- 
rights which a State sees fit to confer upon certain individuals who are also its nationals. 


But perhaps the most practical argument against the recognition of corporations 
as citizens comes from M. Niboyet (who, as Mr. Vaughan Williams points ou I 
observed in his Manual of Private International Law that in computing the tota 
number of citizens of a country we do not add to the number of physical person • 
the number of corporations of that nationality. Indeed Lord Atkinson (and all' 
who formed the majority except Lord Halsbury) was of opinion in the Davnte) 


case' 


, that- 


The question of the residence of the company apart, I do not think that the legal Vr 

company, can be so completely identified with its shareholders, or the majority of them, as to mas. 
their nationality its nationality.” 


We have only two laws on the subject of citizenship and none on the subject 
of the nationality of corporations. The fundamental law proyides only for natural 
persons where it enacts rules for determining citizenship and the Citizenship Act 
excludes corporations. The chapter on Fundamental rights does not altogethei 
ignore corporations as did the American Constitution. In places the word ‘ person 
is used which attracts the definition in the General Clauses Act and in others tm 
word ‘ citizen ’. The word ‘ citizen ’ could have been defined specially for Article L 
(1) (/) and (g) but it is not. There is nothing which can justify us in giving a specia 


1 . L.R. (1916) 2 A.C. 307. 


2. 49 L.Q.R. 334. 
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meaning to the word “ citizen ” for purposes of clauses (/) and (g). The fact that 
corporations are regarded in some circumstances as possessing nationality does 
not make them citizens. As Mr. Menon rightly pointed out ships and aircraft 
also possess nationality in International Law but it cannot be claimed that they 
possess citizenship in Municipal Law. 

Which corporations should be regarded as possessing Indian Nationality is a 
question to be answered when it arises. Whether the provisions of the Companies 
Act dealing with foreign companies furnish any assistance in this behalf must also 
be left unanswered. It is sufficient to say that even if it be established that a corpora- 
tion possesses Indian Nationality this has not the result which is contended for namely 
that all or any of the citizenship rights arise. It may be admitted that the State Trad- 
ing Corporation which is incorporated in India is not a foreign company under the 
Companies Act. If we were to lift the veil of incorporation it will be found that the 
entire capital is subscribed by the Government of India, that the shareholders are 
the President of India and two Secretaries to Government in their official capacities 
and that its management is a governmental function for the benefit of the nation. 
It may be conceded that it possesses Indian Nationality in an ideal sense and that 
there is also no possibility of its acquiring an enemy character. But even so it is 
not a ‘ national ’ that is to say an individual who is a part of our nation. When 
we count Indian nationals for purposes of census we do not count the corporations 
as nationals. The argument is not one wliit advanced by dropping the word ‘ citizen ’ 
and using tlie word ‘ national ’. No doubt the existence of corporations as entities 
is recognised but the entity obtains only such rights as the law confers on it. This 
entity cannot claim other rights as a matter of course or by standing side by side 
with citizens. This entity cannot aspire to_^hold a public office or to membership 
of Parliament or the Legislatures or to franchise or to entry into educational institu- 
tions. This is because it is not a citizen in the true sense of the term and because its 
* nationality ’ though of consequence in Public or Private International Law, in 
treaties, in conventions and in protocols, is of no consequence in Municipal Law 
except to the extent tliat the Municipal Law says so. 

This is not to say that corporations have not been given any protection under 
our Constitution. Unlike the Constitution of the United States of America our 
Constitution does hot overlook corporations. The General Clauses Act is applicable 
to interpret the Constitution and that Act, as has been pointed out already, defines 
‘ person ’ as including corporations. The following articles of the Constitution 
employ the word ‘ person ’ which applies equally to individuals and to corporations 
etc. 

Article 14. — Equality before the law. 

Article 20. — ^Protection in respect of convictions for offences. 

Article 27. — Freedom as to payment of taxes for promotion of any particular 
religion. 

Article 31. — Compulsory acquisition of property. 

The seven freedoms guaranteed by Article 19 (1) are for ‘ citizens ’. It was 
easy to say that the word ‘ citizen ’ included corporations, etc. of Indian Nationality 
for purposes of any of the clauses of Article 19 (1) but it has not been so said. It 
is to be noticed that in the third part the Constitution defines ‘ the State ’, ‘the law’ 

‘ law in force, ‘ estate ’ and ‘rights,’. The expression ‘ law in force ’ is defined twice 
and differently. Can it be said that the word ‘ citizen ’ was purposely left vague so that 
a broad and liberal spirit could enter the interpretation ? What a chance to take. 
It must have been well-known that an attempt by the Supreme Court of the United 
States to give an artificial meaning to the word ‘ citizen ’ has been regarded on 
all hands as Constitution making. It is easy to see that our Constitution was cir- 
cumspect enough to use a word of larger import (person) in some places but not in 
others. The intention may well have been that the seven freedoms shall guarantee 
the rights of individuals whom the body politic recognised as ‘ citizens ’ and not the 
rights of abstractions like corporations. The observations of Chief Justice 
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tsaa =““‘- "r?; 

■the word ^ ^hgre corporations are expressly mentioned. It is 

-tutions of some Constitutions because no inspiration can be drawn 

jiot necessary to refer to ^hese Consmuuons 

;hrnWhid^o1^^^^^^^^ Since this precedent 

•was strongly relied upon 1 shall briefly refer to it. 

Thf^ Constitution of the United States of America overlooked, corporations 
A Lac TTinrlp the laneuaae intractable in places. The Supreme Court has 
■^’Jnnlkd this wan^ by ‘ judfciaf legislation ’. How this was done may be explain- 
T I W akeady referred to the dictum of Chief Justice Taney and to the attitude 
ottli Congress and the Supreme Court on the subject of nationality of corporations 
There is a fixed view that nationality follows incorporation and is unalterable. This 
TSaphiS tory coupled with dual citizenship of the State and United States 
has led to some difficulties. Corporations were always regarded as the citizens ol 
the State of incorporation but not of the United States. The citizenship of the 
'State has been accepted for purposes of exercise of the judicial power of the United 
•States. The following provisions of the Constitution of the United States may be 
read at this stage : 

Article I, section 8.—“ Congress shall have power — to establish an uniform Rule of Naturali- 
ization.” 

Article III, section 1 . — “ The judicial Power of the United States, shall be vested in one Supreme 
•Court, and in such inferior Courts as the Congress may from time to time ordain and 
• establish 

Article III, section 2. — “The judicial Power shall extend to Controversies between 

•a State and Citizens of another State ; between Citizens of different States ; between Citizens of 
the same State claiming Lands under Grants of different States, and between a State, or the 
•Citizens thereof, and foreign States, Citizens or Subjects.” 


Article IV section 2. — “ The Citizens of each State shall be entitled to all Privileges and Immuni- 
ties of Citizens in the several States.” 


Amendment XIV section 1. — “ All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall abridge the privileges or immunities of citizens 
•of the United States ; nor shall any State deprive any person of life, liberty or property, without 

• due process of law ; nor deny to any person within its jurisdiction the equal protection of the laws.’’ 

The Supreme Court has held that a corporation is the citizen of the State of 
incorporation for purposes of federal jurisdiction on the ground of diversity of 

• citizenship. Though Article I section 8 and Amendment XIV' refer to natural 
persons the word ‘ citizen ’ was given a larger meaning for purposes of controversies 
between citizens of different States over which federal Courts alone have jurisdiction. 
The jurisdiction of the national Courts could not be invoked if the defendant was a 
•^rporation but the Supreme Court has by slow stages created a fictional jurisdiction. 

The development of the law has had an interesting course. Rather than describe 
it in my own words I fluote a small passage from Willis on Constitutional Law of 
the United States (p. 850) : 


into 


At first a corporation was not regarded as a citizen for any purpose and it could not get 

Sf°™d of diversity offienshir Then a case arose 
where all of the stockholders of the corporation were citizens of the same State where the corporation 
vns mcorporated and the plaintiff was a citizen of anttilipr sitato j 1 j fu * ♦iTrr'anrt would 

look behind the corporate veU to the stocWiolK^ '^^shdd that the Court 

of the diversity of citizenship thus found. In a later case^snml^nf^^^'^f citizens 

•of the State where the corporation was incorporated but of tL S nil opposing litigant 
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was a citizen. • To avoid robbing the federal Courts of their jurisdiction, the Court held that for 
purposes of diversity of citizenship all of the stockholders of a corporation would be conclusively- 
presumed to be citizens of the chartering State. This rule, however, had to be modified later so as 
to make an exception in the case of a stockholder plaintiff. Now it is believed that the Courts have- 
come to the position that the corporation is itself a citizen of the State of its incorporation for the- 
purposes of diversity of citizenship.” 

The following extract from St. Louis and San Francisco Railway Co. v. James^ 
sums up the position so far as the Supreme Court is concerned : 

“ There is an indisputable legal presumption that a State corporation, when sued or suing in. 

a circuit Court of the United States, is composed of citizens of the State which created it 

That doctrine began, as we have seen, in the assumption that State corporations were composed of 
citizens of the State which created them ; but such assumption was one of fact, and was the subject. 
of allegation and traverse, and thus the jurisdiction of the Federal Courts might be defeated. Then,, 
after a long contest in this Court, it was settled that the presumption of citizenship is one of law, not 
to be defeated by allegation or evidence to the contrary. There we are content to leave it.” 

States have, however, begun to destroy the presumption which is thus created, 
by requiring a corporation as a condition to doing business there to incorporate 
in the State. This can be done because the Supreme Court has rejected tlie claim 
of corporation to citizensliip for purposes of the privileges and immunities clauses- 
quoted above. As Corwin pointed out in “ The Constitution and what it means- 
today”, 11th edn., p. 166 : 

“ Nor does the term ‘ citizens ’ include corporations. Thus a corporation chartered elsewhere 
may enter a State to engage in local business only on such terms as the State chooses to lay down, 
provided these do not deprive the corporation of its right under the Constitution, of its rights for 
instance, to engage in inter-State commerce, or to appeal to the national Courts or, once it has- 
been admitted into a State , to receive equal treatment with corporations chartered by the latter.” 

It remains to point out that corporations have been held to be ‘ persons ’ within 
the Fourteenth Amendment and are entitled to equal protection of the laws. But 
a foreign corporation as Corwin points out (at p. 268) is entitled to equal treatment 
with the corporations chartered by a State if there is submission to the jurisdiction, 
of the State. 

The Nationality Act of 1940 declared that for the purpose of that Act a 
‘national’ meant a person owing personal allegiance to a State in the' United States. 
Corporations were thus not included because in the words of Buckley, L. J., a corpora- 
tion cannot be loyal or disloyal. For international purposes a corporation is- 
treated as a national if subjected to illegal treatment in an international aspect by a 
foreign power. The position of corporations is protected in treaties as for example 
the treaties between Great Britain and the United States of 1783 and 1794 and the 
treaty of Guadalupe Hidalgo between the United States and Mexico. Other exam- 
ples are found in Hyde and international documents. Similarly treaties of com- 
merce are construed to include corporations within expressions denoting naturali 
persons. But even in international sphere edrporations are not on a par with 
natural persons or nationals. As Hyde points out : 

“ at least in a technical sense, a corporation is not, for many purposes, to be 

deemed a national of the State to which its life is due, and lacks many privileges that enure to a 
naturalfperson ” 

The question is whether the precedent of the United States Supreme Court 
should be followed. Apart from the fact that this involves a conscious effort at 
judicial legislation, I am of opinion that such a spirit of litre recherche scientifique- 
is hardly justified in India in view of the following considerations : — 

(a) We have a single citizenship and there is no citizenship of the States to- 
create diversity ; 

(b) We have only one set of Courts and not two with separate jurisdictions ; 

(c) Our Constitution has not completely overlooked corporations and some 
of the fundamental rights are prima facie guaranteed to corporations as well ; 

(d) Members of a corporation who are citizens can enforce the rights under- 
Article 19 (1) (/) and (g). Even if corporations may not be able to do so directly,. 


1. (1896) 161 U.S. 545 at pp. 562, 563. 
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tJon withnut authority of law, no curbs involving freedom of tra^, commerce or 
intercourse and no compulsory acquisition of property. There is sufficient g^aran ee 
thS and if mom is neSied then any member (if citizen) is free to. invoke A t cb 19 
n? fn and (s) and there is no doubt that the corporation in most cases will share 
the bLefit. We need not be apprehensive that corporations arc at the mercy of 
State Governments. 

For these reasons my. answers to the question posed are against the State Trading 
Corporation. 

Das Gupta,- J.—l think the State Trading Corporation of India is entitled to 
fundamental rights under Article 19 (1) (f) and (g) of the Constitution as a citizen 
of India. 

The petitioner bases its claim to these fundamental rights on the fart that all 
its members are citizens. That this is so is not disputed by the respondent. But 
the respondent resists the claim on the' legal basis that the Coloration is not a 
natural person but only an artificial person forming a distinct entity frorn the natural 
persons who are its members. According to the respondent no artificial person is 
a citizen of India either under the Constitution or under the Citizenship Act which 
was passed in 1955 in accordance with the Constitution. The respondent also con- 
tends that it would be a mistake to confuse nationality with citizenship and while it 
is correct that the present petitioner having been ineorporated m India under the 
Indian Companies Act is a national of India it would be wholly erroneous to think 
that it also became on such incorporation a citizen of India. The fact that it is a 
national of India puts it in no better position that any other person, natural or arti- 
ficial, which is not a citizen of India in the matter of fundamental rights. 

While creating fundamental rights “ the people of India ” created some which 
they conferred on all persons (Articles 14, 20, 21, 22, 23, 24, 25, 26, 27, 28 and 30) ,' 
but some were created that were conferred only on citizens and were denied to others. 
Among those conferred on citizens only are the fundamental rights created by Articles 
15, 16, 19 and 29. The word “ citizen ” was not however defined in the Constitution 
and so we have not got a key that is provided by a clear definition, to the minds of 
those who framed the Constitution, on the question whetlier they intended to ex- 
clude corporations as such from the fundamental rights conferred on citizens. The 
respondent points out that immediately before dealing with the question of funda- 
mental rights, the Constitution deals with the question of citizenship in seven Articles, 
viz.. Articles 5 to 11. There is force in the respondent’s contention that these 
articles do riot appear to contemplate any artificial person, like a corporation, being 
in its capacity of corporation, a citizen of India. Article 5, the first and the main 
dealing with the question makes person, (1) born in the territory of India, or 
(2) born of parents one or both of whom were bom in the territory of India, or (3) 
persons who have been ordinarily residents in the territory of India for not less than 
5 years preceding the commencement of the Constitution, citizens of India. Articles 
B ' deal with the cases of certain persons who have migrated to India from 

aKistan, wmle Article 8 deals with the question of rights of citizenship of persons 
of Indian origin residing outside India. Article 9 lays down that spite of Articles 5, 6, 
or s a person who has voluntarily acquired the citizenship of any foreign State shall 
not be a citizen of India. Article 10 embodies the provisions of continuity of citizen- 
11 provisions of any law that may be made by Parliament ” ; Article 

makes an express provision that Parliament would be competent to make any 
provision with respect tp acquisition and termination of citizenship and all other 
mailers relating to citizenship. 

respondent that it is hot 

fn aSS ° If 1 ’ 1 ? Constitution any intention that 

whiS f the Citizenship Act, 1955 

of thp Pnticti'f f ^ Ps-rhament m exercise of the powers preserved to it by Article 1 1 

^?°^’f^prpssly excludes from its benefit “any company or association 
or body of individuals, whether incorporated or not.” A Corporation is not a citizen 
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under the Citizensliip Act, 1955 nor is a corporation as such a citizen under the consti- 
tutional provisions on the question of citizenship. From this it seems an easy step - 
to say : Articles 5 to 1 1 do not make the corporation a citizen ; the Citizenship Act 
does not make the corporation a citizen ; there is no other Indian law that makes 
the corporation a citizen ; and so the problem is solved : corporation is not a citizen, 
for the purpose of fundamental rights. 

That, according to the respondent, should end the search for light. I am unable 
to agree. After all it is a constitution that we are interpreting and it has again and 
again been laid down that those on whom falls this task have to take a broad and ' 
liberal view of what has been provided and should not rest content with the mere 
grammarians’ role. If, as is undoubtedly true, a syllogistic or mechanical approach 
of construction and interpretation of statutes should always be avoided, it is even 
more important when we construe a Constitution that we should not proceed mecha- 
nically but try to reach the intention of the Constitution-makers by examining the 
substance of the thing and to give effect to that intention, if possible. 

There was some discussion at the Bar as to whether there were citizens of India, 
even before the Constitution. It will sen'e no useful purpose, in my opinion, to 
enter into that controversy. For, I am inclined to think that the Constitution in deal- 
ing with the matter of citizenship has no intention to keep any former citizenship ■ 
alive. If that had been intended a suitable provision would have been made to make 
that clear. In the absence of any provision to that effect it is difficult to hold that 
citizenship as might have existed in pre-Constitution India continued even after the 
Constitution. 

Nor do I find it possible to agree that because a company incorporated in India 
would be a national of India it would necessarily be a citizen of India. Nationality- 
and citizenship are not identical ; and it has been rightly said that while every citizen 
will be a national, every national is not necessarily a citizen. 

We are still left with the question whether the framers of the Constitution when 
conferring some fundamental rights on citizens only intended that citizens forming 
themselves into a corporation would cease to enjoy these rights. The peculiar posi- 
tion that results from the strict legalistic approach to the problem can be best shown 
by means of an illustration. 

A, a citizen of India, whether under the Constitution or under the Citizenship • 
Act is entitled to the fundamental right to acquire, hold and dispose of property under 
Article 19 of the Constitution. When A engages with another such citizen, B, in 
business the two can still come to the courts to claim the benefit of the same funda- 
mental right. The position remains the same if A and .6 join more persons without 
incorporating themselves into a company ; even if the number is seven or more they 
can still join in the same application and come to the court jointly for enforcement of ' 
their fundamental right under Article 19 when they are jointly engaged in the same 
business. For, in all these cases the claim of each to the fundamental right cannot be, 
in law, defeated by the fact that several other citizens have joined him in making a 
similar claim for themselves. As soon as, however, two or more persons who are in 
their own right citizens of India form themselves into a private company, or seven or 
more persons, each of whom is a citizen in his own right, form a public incorporated ' 
company, they are faced with the proposition that the company not being a citizen, 
it is excluded from the right which they could have claimed. 

It is well known that for many years before 1950 when the Constitution came into 
force much of the trade and industry of this country was being carried on by corpora- 
tions. Most of these corporations were and are composed of persons who are clearly 
citizens of India under the provisions of the Constitution. The obvious effect of' 
the strictly legalistic approach that a corporation being an artificial -person cannot be 
a citizen for the purpose of any of the fundamental rights even when all its members 
are citizens of India would thus be to deny a considerable paid — if not the major 
part of Indian industry and commerce (using the word “ Indian ” to mean ‘ carried ' 
on by Indian citizens’ ) the valuable protection of the fundamental rights under Article • 

s c j — 8i 
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19 fn (f) and (e) No doubt the mere fact that the effect is inconvenient^ or even 
xegrettable can be no justification for a' forced construction of a constitutional 
-provision. But it is permissible, nay proper, often to consider the effect of proposed 
construction to find an answer to the question ; was that the intention of the Consti- 
tution makers ? 


What do we find here ? In Article 19 (1) (/) and (g) the Constitution-makers 
are creating a right intended to be of great benefit to industry and trade, 

■decide to restrict this benefit to only citizens of India. They are aware that much 
if not most — of the trade and industry carried on by Indian citizens are carried on 
'by them, after forming themselves into corporations. They know equally well 
that corporations are in law distinct entities from their rnembers and so the State 
naturally anxious to extend the domain where the restriction of fundamental right 
■or its powers does not operate, may well argue that corporations even though com- 
posed entirely of citizens are not entitled to fundamental rights. The concern of 
"the Constitution-makers to improve the economic condition of the country is writ 
.large over the Constitution’s many provisions. The question has reasonably been 
.asked; why then did not the Constitution-makers distinctly provide the corporations 
■composed of Indian citizens will be deemed to be citizens for at least the fundamental 
Tights under Article 19 (1) (/) and (g)7 The mystery disappears however if we 
• credit the Constitution-makers with the further knowledge that in the United States 
■ of America when somewhat similar questions had arisen regarding the character 
•of corporations composed of citizens of a particular State the Courts had not hesitated 
to apply the process of v/hat has been called “ tearing tire veil ” and granted to 
a corporation composed of citizens of a State some of the rights of a citizen of 
that State, inspite of the fact that the corporation as such is an artificial person dis- 
tinct from its members. Is it not reasonable to think that the makers of our Consti- 
tution trusted that Courts in India would also not hesitate to apply a similar process 
of going under the surface and looking at the composition of the corporation, in 
• deciding whether the corporation is entitled to fundamental rights ? In my judgment, 
•the answer to the question must be in the afiirmative. Indeed I would go further 
■and say that to take another view is an insult to the intelligence and understanding 
■of those who drafted the Constitution. 


I arn 'thus clearly of opinion that the Constitution-makers when they used the 
•word citizen in Article 19 intended that at least a corporation of which all the 
members were citizens of India would get the benefit of the fundamental rights 
•enshrined in that Article. The legal position that the corporation is a distinct entity 
'frorri its members does not appear to me to create any real difficulty in the way 
■of giving effect to this intention. The proposition, viz., that the corporation is a 
distinct legal entity from its members is too well established to require discussion. 
1 see no reason however why the charm of this legal learning should so hold us 
captives as to blind us to the great rule of interpretation of giving effect to the inten- 
tion of those who made the law unless the words make that impossible. I can find 
nothing in the words of the Constitution that stand in the way of giving effect to 
Constitution-makers of giving all citizens of India, whether 
benefit of the fundamental rights under 
rnmnrntJn ' )^bether the Constitution-makers also intended that 

wmiTd /kn was held by citizens of India 

to iniSgat? ^ benefits of the rights, it is unnecessary for the purpose of this case 

•CourHn law was taken, and in my opinion rightly, by the Bombay High 

Ss^to men fnftw ChamarbaMghwalaK It is of interest 

bv VavSet^hv possible to appreciate what was said 


2 . (1951) S.C.J. 29 : (1950) S.C.R. 869. 


1. I.L.R. (1955) Bom. 680. 
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sthe right compels the inference that they are applicable only to natural persons. An incorporated 
.company therefore can come up to this Court for enforcement of its fundamental rights.” 

In that case the Court had to consider an allegation of infringement of the funda- 
mental rights not only under Articles 31 and 14 but also under Article 19 (1) (/). 
While the observations of Mr. Justice Mukherjea may not perhaps be regarded 
as a considered decision on the question now before us, it is not unreasonable to 
think that his Lordship felt no difficulty about extending the fundamental rights 
under Article 19 (1) (/) to the Sholapur Spinning and Weaving Company, the 
•.share-holders of which were Indian citizens. 

It is proper to mention in this connection that in the 13 years that have rolled 
"by since the Constitution came into force there have been many cases in which this 
Court as also the High Courts have given companies of which the members were 
.Indian citizens the benefit of fundamental rights, special to citizens. In some of 
these cases the question was sometimes raised whether or not a corporation was a 
rcitizen for the purpose of the fundamental rights but that was left unaswered. Among 
the cases in which relief claimed on fundamental rights, specially conferred on citi- 
, zens have been granted to corporations may be mentionted : The Express Newspapers 
’{Private), Ltd. v. Union of India^. The Bengal Immunity Co. v. The State of Bihar ^ ; 
The Bombay Dyeing and Manufacturing Co., Ltd. v. State of Bombay and others^. 

In my judgment, therefore the first question referred to this Special Bench 
■should be answered in the affirmative. 

On the other question that has been referred, I agree with the conclusion of my 
deamed brother Shah, J., that the State Trading Corporation is not in substance 
.a department and organ of the Government of India. As I entirely agree with the 
reasoning on which he has based this conclusion, I do not propose to discuss the 
matter further. 

For the reasons mentioned above I would answer the two questions referred 
•to this Special Bench thus : 

(1) The State Trading Corporation, so long as it consists wholly of citizens 

• of India, can ask for enforcement of the fundamental rights granted to citizens 
under Article 19 (1) (/) and (g) of the Constitution. 

(2) The State Trading Corporation is not a department or organ of the 
■Government of India and can claim to enforce the fundamental rights under Part III 
of the Constitution against the State as defined in Article 12 thereof. 

Shah, J. — On May 18, 1956 the State Trading Corporation of India, Ltd., herein- 
. after called ‘ the Company ’ was incorporated as a Private Limited Company under 
the Indian Companies Act, 1956, with an authorised capital of Rs. 5 crores divided 
into five hundred thousand shares of Rs. 100 each. Ninety-eight per cent of the 
•subscribed capital which was contributed out of the funds of the Government of 
India stood registered in the name of the President of India and the remaining two 
per cent in the names of two Joint Secretaries in the Ministry of Commerce and 
Industries. On February 12, 1961 the Commercial Tax Officer, Vishakhapatnam 
assessed the Company in the sum of Rs. 5,79,198-17 nP. to sales-tax in respect of 

■ certain transactions and issued a notice demanding payment of the amount. The 

• Company and Mr. K. B. Lall, Joint Secretary, Ministry of Commerce and Industries 
then petitioned this Court for a writ quashing the order of the Commercial Tax 

■ Officer and the notice of demand on the plea that the assessment order and the notice 

• of demand infringed the fundamental rights of the petitioners amongst others, under 
Article 19 (1) (/) and (g). At the hearing of the petition, Counsel for the Commer- 

■ cial Tax Officer and the State of Andhra Pradesh submitted that the petition was 
.not maintainable because the Company was not a ‘ citizen ’ within the meaning of 
Article 19 of the Constitution, and in any event the Company being “ an organ, 

• department or instrumentality” of the Government of India was incompetent to 


1. M958) S.C.J. 1113 : (1959) S.C.R. 12. 168 : (1955) 2 S.C.R. 603 : A.I.R. 1955 S.C. 661 . 

2. (1955) S.C.J. 672 : (1955) 2 M.L.J. (S.C.) 3. (1958) S.C.J. 620 : (1958) S.C.R. 1122. 
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enforce any fundamental right against the State of Audhra Pradesh 
thereupon referred the following questions to a larger Bench . ^ 

“ Whether the State Trading Corporation a company registered under the Indian Com^ 
nanies S is a cS vsdthin the meanTngof ArticleT9 of the Constitution and can ask for the- 

eSeraent of fundamental rights granted to citizens under the said article ; and 

Whether the State Trading Corporation is notwithstanding the formality of J"Sorpo^ion 
under the Tn^mn Coinpani^ ^ 

fundamentafrights under Partin of the Constitution against the State as defined m Article 12. 
thereof ? ” . . , . j 

We are not at this stage concerned to deal with any right which the second petitioner 
K.% Lafl may have, W maintain the petition, for the questions fef only with he- 
rights of the Company to set up the protection of Article 19 (1) (/) and (g) ol the 
Constitution. 


that 


Article 19 guarantees certain basic freedoms in favour of citizens : it provide? 


“ (1) All citizens shall have the right 

(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without arms ; 

(c) to. form associations or unions ; 

id) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of India ; 


if) to acquire, hold and dispose of property ; and 

ig) to practise any profession, or to carry on any occupation trade, or business.” 


The fundamental freedoms (exercise whereof is by clauses (2) to (Q subject to certaia 
restrictions) being expressly guaranteed to citizens, the question which presents- 
itself at the threshold is whether the Company can claim to be a citizen and on that 
basis claim protection of the freedoms to acquire, hold and dispose of property,, 
and to carry on any trade, occupation or business. The plea that a Company 
incorporated under the Indian Companies Act is not a ‘ citizen ’ within the meaning; 
of Article 19 of the Constitution is advanced principally* on two grounds ; 

(1) That prior to January 26, 1950, there was no law relating to citizenship- 
in force in India and by Articles 5 to 10 of the Constitution only natural persons 
were for the first time declared citizens. Under the provisions of the Citizenship 
Act, 1955 only natural persons may claim rights of citizenship since the commence- 
ment of the Constitution. The Company which came into existence after the pro- 
mulgation of the Constitution not being a citizen under the Citizenship Act, 1955 
IS therefore incompetent to enforce the rights claimed by it, for Articles 5 to 11 
constitute an exhaustive code relating to citizenship in India, and an artificial person, 
not being of the classes enumerated in Articles 5, 6 and 8, nor under the Citizenship- 
ct, 1955 (enacted in exercise of powers under Article 1 1), the claim of the Company 
to citizenship must stand rejected ; and 


(2) Citizenship postulates allegiance to the State of which a person claims to- 
r a duty to serve when called upon in the civil administration, 

in e defence forces in the maintenance of peace or defence of the State in an 
artificial person being incapable of owing allegiance and of 

nn mhlA cMnot be regarded as a citizen. This argument is based 

on what is called the traditional concept of citizenship. 

endnwpd^wltw that citizenship is the status which a person. 

■ law and qnr'h Political rights in a State possesses under its municipal 

a \ , and such nghts inhere the status of natural and artificial persons alike. 

i<! content of the expression ‘ citizen ’ used in Article 19 which 

first instanpA m the Constitution nor in the General Clauses Act, it may, in the 
■riahts nr;* d ^ consider the scheme under which the diverse fundamental 

rights are declared and guaranteed by Part HI of the Constitution and the extent of 
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■protection afforded against infringement of those fundamental rights. The Constitu- 
tion in declaring the fundamental rights, uses different expressions to denote the 
T)eneficiaries of different rights. By Articles 14, 20 ( 1 ), (2) and (3), 21, 22 (1), (2) 
•and (4), 25 (1), 27, 28 (3) and 31 certain fundamental rights are declared in favour 
•of persons. By Articles 15 (1) and (2), 16 (1) and (2), 19 (1) and 29 (2) citizens are 
the recipients of fundamental rights guaranteed thereby. Certain fundamental rights 
are? declared in favour of groups such as denominations, sections, minorities or insti- 
tutions, e.g.. Articles 26, 29 (1), 30 (1) and 30 (2) : these would in the very nature of 
things be groups of individuals. By certain other Articles prohibitions are declared 
-e.g., 17, 23 (I), 24 and 28 (1) for removal of evils, such as untouchability, traffic in 
human beings, forced labour, employment of children in hazardous employment 
•and against imparting of religious instructions in educational institutions. The 
expression ‘ citizen ’ used in Chapter III has undoubtedly a narrower connotation 
than ‘ person ’. By Article 367 of the Constitution read with section 3 (42) of the 
•General Clauses Act a “ person ” includes any Company or association or body 
■of individuals whether incorporated or not. By declaring rights in favour of persons, 
it may at first sight appear that it was intended to confer those rights upon persons 
•artificial as well as natural. But this presumption is not in fact uniformly true : 
in Articles 25 (1), 28 (3) and probably Article 20 (3) by the use of the expression 
■“ person ” having regard to the character of the right conferred natural persons 
-only could be the beneficiaries of the rights declared thereby. By Article 15 (1) 
.and ( 2 ) prohibitions are imposed against the State in making discrimination between 
•citizens on the ground of religion, race, caste, sex or place of birth ; clauses ( 1 ) 
and ( 2 ) of Article 16 declared equality of opportunity to citizens in matters of public 
■employment, and Article 18 (2) imposes restrictions on citizens against acceptance 
■of titles from any foreign State. In these Articles, the expression ‘citizen’ may refer 
•only to a natural person. But that cannot be decisive of the meaning of the expres- 
sion ‘‘ citizen ” in Article 19. In ascertaining the meaning of expressions used in a 
•vital document like the Constitution of a nation, a mechanical approach would be 
impermissible. The Constitution is but the declaration of the will of the people, 
:and must be interpreted liberally, and not in any narrow or doctrinaire spirit. It 
must be interpreted according to its true purpose and intent as disclosed by the phraseo- 
logy in its natural signification — in the light of its setting and its dynamic character 
which is intended to fulfil the aspirations of the people. There can be little doubt 
that an artificial person like a Corporation is capable of exercising rights conferred 
"by clauses (a), (c), (/) and (g) of Article 19 (1) and the right to hold property and the 
right to carry on trade or business are two rights of vital importance vested in artificial 
persons and a substantial segment of trade and business in India and abroad is carried 
•on through corporate activity. On the view that only a natural person having 
•certain attributes under the municipal law may be a citizen, the rights conferred by 
Article 14 (equality before the law and equal protection of the laws). Article 27 
'(freedom from payment of taxes for promotion of any particular religion or religious 
•denomination), Article 20 (1) and (2) (bar against retrospective operation of penal 
••statutes, and rule against double jeopardy) and Article 31 (bar against deprivation 
•of property otherwise than by authority of law) are guaranteed even in the case 
■of artificial persons, but some of the most cherished rights, i.e., right to acquire, 
hold and dispose of property, and to carry on trade or business of artificial persons 
-may not be protected against executive or legislative action. Was it intended by the 
•Constituent Assembly when declaring the freedoms under Article 19 to make a 
-deliberate departure, and in respect of rights declared under Article 19 to restrict 
the enforcement thereof against action of the law makers or the executive only in 
favour of natural persons and not in favour of artificial persons ? 

It is in this background we may turn to the question whether, the declaration 
•of citizenship under Articles 5, 6 and 8 of the Constitution, and the Citizenship Act, 
1955, was to be exhaustive, or merely to deal with the rights of natural persons. It 
may be necessary first to have a true concept of citizenship and to ascertain whether 
the common law of England which formed the foundation of the Indian jurispru- 
dence, attributed to artificial persons prior to the Constitution the status of citizens 
■or ‘ subjects ’ at it was usual to call them in a monarchical form of Government. 
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cliise is not a sine qua non of citizenship. The State normally affords to Coiiporations, 
'■orotection as to its national abroad and recognises its corporate character with capacity 
reSS the realm. In the matter of PtotecUon the ary ^ 

distinction between natural persons and artificial persons like 
it then intended by the Constitution which afforded protection of the widest amph- 
tude in favour of Corporations as well as natural persons against discrimination 
under Article 14, agaiSt deprivation of property under 
-pulsory acquisition or requisition of property for purposes not 
payment of compensation under Article 31 (2), against imposition of taxes the proceeds 
of which are specifically appropriated for payment of expenses for maintenance 0 1 a 
particular religion or religious denomination under Article 27, against being subjected 
to taxation whhout authority of lav/ under Article 265, and. to the ffeedom of , 
commerce and intercourse, subject only to the provisions of Part XII.I still did n 
guarantee the right to carry on business or trade, to aquire, hold and dispose ot 
•property and the right to form associations, or the right to take up residence of 
Its choice within the territory ? Unless the language or the scheme of the Constitu-, 
tion is so compulsive, it would be difficult to reach that conclusion, on any predilec- 
lion as to a limited coruiotation of the expression, citizen occurring in Article 19 (1). 
It may be remembered lhat Constitutional practice is not inconsistent with the 
recognition of artificial persons as citizen. The Constitution of the United States 
of Mexico 1917, of El Salvador 1950, and of the Spanish People do recognise the 
status of Corporations are citizens. It was also not disputed at the Bar and could 
not reasonably be disputed that it was open to Constitution-makers, and the Parlia- 
ment of India to mate express provisions declaring artificial persons as citizens of 
Tndia. 


But it is urged that the intention of the Constitution-makers was not to recog- 
nise the corporate character of a Company as a citizen. It is said that the provisions 
of Articles 5, 6 and 8 and the law made under Article 1 1 in matters post-constitu- 
tional, are exhaustive of the conferral of the right of citizenship and there can be no 
•citizen who does not satisfy the prescribed requirements. A necessary corrollary 
of that thesis is that there were no citizens in India before the Constitution— natural 
or artificial— and it was by the Constitution and the Citizenship Act, 1955, that only 
natural persons are made citizens and no one else. 


To examine the validity of this assumption, it is necessary to examine carefully 
“the relevant provisions of the Constitution and the material provisions which prq- 
■ceeded the Constitution. It must be conceded that persons mentioned in Articles 
^ natural persons and the expression ‘ person ’ in the context 

■ot those provisions does not include artificial persons. Clause (c) of Article 5 refers 
to persons resident within the territory of India for not less than five years, and it 
may be presumed that this clause was also intended to apply to natural persons. 

definition contained in section 2 (f) of the Citizenship Act, 1955 
the Act is made applicable only to natural persons. But the assumption that there 

SSrf forte K;-*" fir,?®’ "o citizens, and oittS™riS werVeon- 
usSin the Constitution is not warranted either by the language 

British f evolution. The status of 

A1 ens Act ?9M Th.v . 7 governed by the British Nationality and Status of 

subjects, and entitled in British 
Theh Satus as BHtL T"® accorded to British nationals in India. 

Ttev exScised did! was analopus to the status of citizens of a republic. 

miSr If a litizenii?^^^^ 77 political rights as the form of Government per-, 
full ciVil and lolS is entitled to enforce 

vvithin ttetOThoJv British Indian objects prior to the Constitution had, 

.hip prior .0 ssf 
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detailed examination of the constitution development which took place bet^veen 
August, 1947 and November 26, 1949, which culminated in the setting up of the Re- 
public of India by the erstwhile British Indian subjects and the subjects of the Indian 
States. It may be sufBcient to observe that before the Indian Independence Act, 
1947, the Legislature was invested with the power to confer upon foreigners rights 
as British Indians by naturalization, and had also sought to invest the Government 
•of the day with power to deny entry into India to foreigners or even of nationals of 
British possessions. Part II of the British Nationality and Status of Aliens Act, 
1914, relating to the naturalization of aliens was not extended to British India, though 
Parts I and III were intended to apply to all territories which formed part of the 
British Empire subject to the provisions of section 26 of the Act which preserved 
the power of Colonial or Dominion Governments and Legislatures to legislate 
•on the subject of nationality and to safeguard the validity of laws passed by them 
relative to the treatment of different classes of British subjects. Under the Act of 
1914 the place of birth within the British Empire was determinative of British nation- 
ality, but power was reserved to the Dominions and the Colonies by legislation to 
make provision for naturalization restricted to their territory. The British Indian 
Legislature in 1926 enacted the Indian Naturalization Act, 1926, which enabled the 
local Governments to grant certificates of naturalization to persons applying in that 
behalf and satisfying the local Government on matters specified therein. Power 
was also reserved to revoke the certificates of naturalization. The Legislature also 
■enacted the Immigration into India Act, III of 1924 which authorised the Central 
'Government to make rules for the purpose of securing that persons not being of 
Indian origin, domiciled in any British Possession, shall have no greater rights and 
privileges, as regards entry into and residence in British India than are accorded by 
ithe law and administration of such possession to persons of Indian domicile. The 
■effect of these statutoty provisions was subject to certain exceptions to reco^ze 
the right of British subjects in India and to approximate them to the rights of citizen- 
ship, to grant such rights by naturalization and to restrict immigration into India.- 
The British Nationality Act, 1948, was enacted after the Indian Independence Act, 
1947, and was not incorporated in the stream of the statute law in India. The effect 
■of that Act was to create a new statutory concept of citizenship of the various consti- 
tuent units of the British Commonwealth and to provide for a dual citizenship, citizen- 
ship of the country in which the local community resided within the units and of the 
Commonwealth. The concept of allegiance which was the foundation of the status 
■of a subject, was excluded from the rules governing local citizenship. The Act con- 
itemplated the passing of Citizenship Acts by various Dominions and till the enact- 
ment of such Acts accorded to the citizens potential or actual of any Dominion 
'(which expression included India) the status of Commonwealth citizen. In relation 
ito this citizenship, allegiance to the British Crown was not a condition. 

This brief review of the legislative history is sufficient to destroy the assumption 
tthat the status of citizenship was not recognized under the common law operative 
in India prior to January 26, 1950, for, in my judgment, British subjects oMndian 
■origin held for all puiposes the status in British India of citizens. That status arose 
by birth and could also be conferred by naturalization. 

If a natural person cotild be a citizen prior to November 26, 1949 (the day 
•on which by Article 394, Articles 5 to 9 came into force), there is no reason to 
•suppose that artificial persons who were nationals of the British Empire and who 
■could claim the protection abroad could not claim rights of citizenship within the 
■territory of India, when they were in fact exercising all the rights and privileges which 
natural persons who were citizens exercised, except those which by their incorpora- 
tion they could not exercise. There was before the Constitution no statute which 
indicated even indirectly that a Corporation aggregate could not be a citizen. 

At the time when the Constitution of the United States of America was pro- 
claimed, no citizenship laws were enacted, but rights of citizenship were recognized 
under diverse provisions of the Constitution of the United States. The American 
Constitution recognised even without any express statute law, citizenship of States, 
s .c j — 32 



644 


ITHB SUPREME COURT JOtJRNAL. ^ 


[1963 


and also of the Union. Under the Constitution of the United Stales of America,, 
?Wf?^^Lsion “ citizen” has been given different meanings under diverse. Articles. 
S sSXis SrSpression meant only natural persons, m others it 

incliS SlSl persons like Corporations. Thongli. the Constitution as ongiiBlly 
nrndaimed was sUent upon the subject, corporations were regarded as citizens of 
State of their incorporation .for the purpose of federal jurMiction . 
no romoration was regarded according to tlie decisions of the Court in tte Umted 
Itetc^s a cS wS the meaning of 

Stales V DeveauxetaP. But this view was modified in a latter case : Vie ^uisvtUe, 
aSZaH ZrcLrIesm Raileoad Company y Thomas. W Ustm'-. .This 
arose on the interpretation of the." diversity clause . • in Article 3 section 2. , In. 
neither of these cases was the capacity of corporations to 

which they were incorporated, denied.,. For the purpose of the , 14th Amendment 
which prohibits a State from making or. enforcing any law which abndged privileges 
or immunities of citizens ofthe United States, an individual alone was regarded as 
a citizen • Orient Insurance Company v. Robert E. Daggs\ and Bankers Trust v. 
Taxas and Pacific Railway- In cases arising under Article 4 section 2 it was also 
held that a corporation could not be regarded as a citizen of a State other than me 
State of its incorporation. In Paul v. Virginia^, Field, J., delivering the opinion 
of the Court observed at p. 359 : 

“ But in no case which has come under our observation, either in the State or Federal Courts, 
has a corporation been considered a citizen within the meaning of that provision of the Constitution 
which declares that the citizens of each State shall be entitled to all the privileges and immunities 
of citizens of the several States.” 


The learned Judge however made it clear tliat he was restricting the observa- 
tions only to the claim of citizenship made by a corporation in a State other , thwt 
the State which incorporated it. On p. 360 he observed : 

“ grant of corporate existence is a grant of special privileges to the corporators; 

enabling them to act for certain designated purposes as a single individual, and axempting them 
(unless otherwise specially provided) from individual liability. The corporation being the mem . 
creation of local law, can have no legal existence beyond the limits of the sovereignty where created. 

Having no absolute right of recognition in other States, but depeading 

for such recognition and the enforcement of its contracts upon their assent, it follows, as a matter 
of course that such assent may be granted upon such terms and conditions as tliose States may 
think proper to impose.” 


It may be noticed that corporations have been regarded as per.so? 7 S' within 
meaning of the 14th Amendment and therefore they cannot be deprived of their 
property or rights without due process of law : Smyth v. Arnes'^ and Kentucky 
Finance Corporation v. Paramount Auto Exchange Corporation'^ . Our Constitu- 
tion has not accepted the doctrine of due process as a test for .protection of 
fundamental freedoms, but has sought to effectuate protection of those freedoiu? 
by the 19th Article. 


In this Court there has been no definite expression of opinion about the rigW^ 
ot corporations aggregate to enforce the fundamental freedoms under Article I? 
oi the Constitution, though it seems to have been consistently assumed that corpora 
Pons aggregate are entitled to claim protection of the Courts against violation 0 

TO. rS (!)• Chiranjit Lai. Chowdhuri'i 

The Union of India and others^, Mukherjea, J., observed at p. 898 : 
citkeSm to Constitution are available not merely to individua 

to the extent that it constitutes an itfra&fS^^SteTweu!” of the company 


1. 3L.Ed. 38. 
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In that case an individual shareholder petitioned this Court for the issue of a 
writ declaring that the Sholapur Spinning and Weaving Company (Emergency Provi- 
sions) Act (?OCVin of 1950) which enacted that the managing agents of the Com- 
pany stood dismissed and the Directors automatically vacated their office, and which 
authorised the Government to appoint new Directors and restricted the rights of 
shareholders in the matter of voting and appointment of Directors, passing resolu- 
tions and applying for winding up and which further authorised the Government 
to modify the Indian Companies Act was ultra vires the legislative authorit}' of Parlia- 
ment, in that it infringed the fundamental rights of the shareholders and the action 
taken thereunder infringed the shareholders ’ fundamental rights under Articles 19 (1) 
(f), 31. and 14 of the Constitution. The Court in that case dismissed the petition 
holding that the fundamental rights of the petitioner under Articles 31 (1) and (2), 
19 (1) (f) and 14 were not infringed. The observations of Mukheijea, J., caimot be 
regarded asmn expression of a considered opinion of the Court holding that all 
fundamental rights are enforceable by individual citizens as well as corporate bodies. 
The question was mooted in two later cases : The Bengal Immunity Company Ltd. v. 
The State of Bihar and others^ and The State of Bombay v. R. M. D. Chamarbaug- 
It may be pointed out that the High Court of Bombay in The State of 
Bombay v. R. M. D. Chamarbaugwala\ held that an application at the instance of 
a corporation alleging infringement of a fundamental right to carry on business 
was maintainable. Again in The State of West Bengal v. The Union of India^, 
Sinha, C.J., in delivering the judgment of the majority observed : 

‘ “ The fundamental rights are primarily for the protection of rights of individuals and Corpora- 
tions enforceable against executive and legislative aetion of a governmental agency ” 

It may be pointed out that there have been scores of cases in this Court in which 
it has been, assumed without contest that a Company is a citizen, and competent 
to enforce fundamental rights under Article 19 (1) (j) and (g) of the Constitution. 
I propose only to set out a short illustrative list of cases picked up at random : 

(1) (1955) S.C.J. 51 : (1955) 1 M.LJ. (S.C.) 10 : BiJay Colton Mills Ltd v. The State of 

(1955) I S.C.R. 752. Ajmer. 

( 2 ) (1958) S.C.J. 844 : (1958) 2 M.L.J. (S.C.) 130 : Messrs. Rasturi and Sorts (Private) Ltd v. Shri 

(1958)- 2 An. W.R. (S.C.) 130 : (1958) N. Salivateeswaran and another. 

M.L.J. (CrI.) 635 : (1959) S.C.R. 1. 

(3) (1958) S.C.J. 1113 : (1959) S.C.R. 12. Express Newspapers {Private) Ltd. v. Union 

of India. 

(4) (1960) S.C.J. 235 ; (1960) M.L.J. (Crl.) 184 : Messrs. Fedco {P.) Ltd and another v. 

(1960) 1 M.L.J. (S.C.) 71 : (1960) I An.W. S. N. Bilgrami and others. 

R. (S.C.) 71; (1960) 2 S.C.R. 408. 

(5) (1961) 1 S.C.J. 22 : (1960) 3 S.C.R. 528; Mjs. Hathisingh Manufacturing Co. Ltd. and 

another v. Union of India and others. 

1 ( 6 ) (1961) 1 S.C.R. 379. Tata Iron and Steel Co., Ltd. v. S. R. Sarkar 

. . and others. 

XT) A.I.R. 1963 S.C.’ 548. State Trading Corporation of India Ltd. v. 

The State of Mysore and another. 

There have arisen a number of c^ses in the High Courts in which conflicting 
/iews have been expressed. In the Narasaraopeta Electric Corporation Ltd. v. The 
State of Madras^, the Madras High Court held that Article 19 (1) (/) applies only 
;o citizens and a company incorporated imder the Indian Companies Act does not 
satisfy the requirements of the definition of citizen in Article 5. This case reached 
the Supreme Court in Rajahmundry Electric Supply Corporation Ltd. v. A. Nageswara 
Rao and others^, but the question whether the fundamental right could be enforced 
by a company was, it appears, not raised. In Jupiter General Insurance Compatty 
Ltd. y. Rajgopalan and others’’, it was held by the Punjab High Court that a com- 
pany cannot raise the question that an impugned legislation takes away or abridges the 
rights conferred by Article 19 (1) (/) and (g) of the Constitution, because a company 


■ 1. (1955) S.CJ: 672 ; (1955) 2 M.L.J. (S.C.) ' 5. (1951) 2 M.L.J. 277 : A.T.R.-(]951) Mad. 

168 : (1955) 2 S.C.R. 603. . 979. 

I 2. (1957) S.C.R. 874. 6. (1956) S.C.J. 218 : (1956) 1 M.L.J. (S.C.) 

3. I.L.R. (1955) Bom. 680. 95 : (1955) 2 S.C.R. 1066. 

■ 4. Suit No. 1 of 1961— decided on Dec. 21, 7. I.L.R. (1952) Punjab I. 

1962. . , 
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is not a citizen. In Amrita Bazar Patrika Ltd. v. Board of High School and Inter- 
mediate Education, U. P. and another^, a single Judge of the Allahabad High Court 
held that Article 5 applied to natural-born persons and not to artificial persons and 
hence a corporation is not a citizen within the meaning of Article 19. But the 
Rajasthan High Court in Maharaja Kishangarh Mills Ltd. v. State of Rajasthan^ 
assumed that the question whether a corporation was a citizen for the purpose of 
Article 19 was generally decided in Chiranjit Lai Chowdhtiri’s case^, and held that 
a corporation was entitled to raise by a petition under Article 226 a plea of a breach 
of a fundamental right under Article 19. Authorities in the Calcutta High Court 
appear to be somewhat confl^icting. In Everett Orient Line Incorporated v. Jasjit 
Singh and others'^. It was held that the rights conferred by Article 19 being grant- 
ed only to citizens, non-citizens could not enforce such rights and the Company 
incorporated in India not being a citizen could not challenge the validity of sections 
52-A and 167 (12-A) of the Sea Customs Act on the ground that those provisions 
infringed Article 19 (1) (g) of the Constitution. The same view was affirmed in 
Cherry Hosiery Mills Ltd. v. S. K. Ghose and others^. It was held in that case that 
a company was not entitled to enforce the fundamental rights granted under Article 
19, which are available only to citizens. But it was held in Mjs. T. D. Kumar and 
Brothers Private Ltd. v. Iron and Steel Controller and others^ that a corporation 
ordinarily resident in India for a period exceeding five years prior to the commence- 
ment of the Constitution being a person was a citizen within the provision of Article 
5 (c) of the Constitution, and entitled to enforce fundamental rights under Article 
19 (1), but a company incorporated after January 26, 1950 will not be regarded as 
a citizen, for the Citizenship Act expressly excludes artificial persons from the bene- 
fit of citizenship rights. In recording this conclusion the earlier Judgment of the 
Calcutta High Court in Liberty Cinema v. The Commissioner, Corporation of Calcutta 

a«ot/ier’, was referred to, and it was pointed out that in the group of, cases 
which were then heard relief was granted to petitioners some of whom were Corpora- 
tions claiming that their fundamental rights were infringed. 

In The State of Bombay v. R, M. D. Chamarbaugwala and another^ ' m con- 
sidering whether a company incorporated under the Indian Companies Act prior 

fundamental rights under Article 
19(1) (g),Chagla, C.J., speaking for the Court observed: 

............. ^....a..., .can it be said in the first place that a comoration 

can ever be under any circumstan^ a citizen, and if it can be so said, what must be the do^titution 
of the corporation before it could be said that it is a citizen ? “ CitiKn ” has been defiS 
by the Consfitution and the only provision which is relevant k the prSn contahied^f Llfck 5 
But that article only deals wth the citizenship at the commencement of the ConsuSoh^and t law 
down who was a citizen at the commencement of the Constitution '-onsuiuuon ana u lays 

^though domicUe is a question of private international law, rights and* aMifisition’ hf 'citizenshiD 
IS a creaUon of mumcipal law and it is only Parliament bv municimi . ciuzensnip 

a citizen. It would be perfectly competent to Parliament by lecislation^to 
^tisfying certain conditions should be deemed to be a citizra for the^nnmocr^ f 1 

Parliament has not done so. But the very curio^ anoma v S 

of the provisions of Article 19 (1) it is impossibl^to co^tind tUn? ^ to some 

tion of the Constituent Assembly that the rights hv '“‘T 

to corporations but only to individual citizens to apply 

19 (1) (/) and (e). Can it be suceested that n guaranteed under Article 

sense of its term-its shareholders are Indians, its d?rectore° ar^ fodianr ® thS 

such a corporation should not have the right under clSisf rA^ ’ capital is Indian— that 
property, or under clause (^) to practise a|? occuSn^ bSs-> 

In The Assain Company Ltd v. The State of Assam and others^ the Hieh Court 

of Senta? rigs Ser 
riglitr ^ ^ assumption that a corporation could seek to. enforce those 


In faerre Sw,k of Mia v. Palm Central Bmk UdM, Raman Nayar, X. observed: 


1 . 

2 . 

•3. 

4. 

5, 


A.I.R. 1955 AU. 595. 

I.L.R. (1953) Raj. 363. 

(1951) S.C.J. 29: (1950) S.C.R. 869. 
A.I.R. 1959 Cal. 237. 

A.I.R. 1959 Cal. 397. 
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A.I.R. 1961 Cal. 258. 

A I.R. 1959 Cal. 45. 

(1955) Bom. 680. 
A.I.R. 1953 Assam 177. 
I.L.R. (1961) 1 Kerala 166. 
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" Many of the rights in Article 19 (1) and, in particular, those in clauses (/) and (g) thereof, are 
capable of enjoyment by companies. Our Constitution-makers could not have been unaware of 
the existence of legal persons. By Article 19 (1) (c) they gave all citizens the right to form associa- 
tions and unions, and it could not have been their intention that the corporate bodies so formed 
by, citizens, should be denied the rights guaranteed to the individual citizens, in particular that the 
agencies through which a substantial portion of their business is conducted by the citizens of this 
country and a considerable portion of their property held, should not have the protection of clauses 
(f) and ^). 

That would mean a denial of the fundamental rights to property and occupation not merely 
to companies but to all corporate bodies even though they may be Indian in every sense of the term, 
their members Indian, directors Indian and capital Indian, a denial which virtually amounts to a 
denial of those fundamental rights to the citizens who (though, of course, different persons) really 
constitute those bodies.” 

The Palai Central Bank's case'^, was carried to this Court in appeal, and the 
Court entered upon an exhaustive discussion of the complicated questions raised 
therein, instead of disposing the appeal on the limited ground that the Palai Bank 
was not a citizen and could not claim any fundamental rights under Article 19 (1) 
CO and (g) : Joseph Kuruvila Vellukiinnei and another v. Reserve Bank of India”. 

It was submitted that he alone can be a citizen who can take an oath of 
allegiance to the State because the bond of citizenship arises by virtue of the alle^- 
ance which the citizen bears to the State. Municipal laws of various States do insist 
upon an oath of allegiance being taken on naturalisation, but the actual swearing 
of an oath of allegiance is not. one of the conditions which go to make or constitute 
the right of citizenship. Children of Indian citizens become citizens by their birth 
and taking of oath or even capacity to swear an oath of allegiance is not predicated 
as a condition of citizenship. If allegiance may be presumed from birth and the 
requirement of taking a formal oath of allegiance is not a condition of citizenship 
the law proceeding upon a presumption of ^egiance in respect of natural persons, 

I see no reason why such a presumption of allegiance may not be made in respect 
of artificial persons like corporations. 

It was also submitted that corporations are incapable of rendering military 
service, or to assist in the maintenance of peace when called upon to serve the State. 
But that again, in my view, is not a ground on which the rights of citizenship could 
be denied. Incapacity to render service may arise on account of diverse causes 
such as infancy, physical or mental incapacity, and such incapacity in the case of a 
natural person will not deprive him of the rights of citizenship . By reason of their 
constitution, artificial persons are incapable of rendering service — ^military or civil — 
but that may not by itself be a ground for holding that they cannot be citizens. If 
the corporations or artificial persons can be regarded as nationals of the State where 
they are incorporated and if they are permitted to exercise the various functions for 
which they are constituted and no prohibition is imposed upon them in the enforce- 
ment of the rights similar to those which are enforceable by natural persons who 
are citizens, notwithstanding the special character of the corporations and their 
incapacity to perform duties or to exercise such other rights which natural persons 
may possess, it will not be a ground for depriving them of the rights of citizenship 
for enforcing the fundamental rights under Article 19. 

Two views are presented before us as to the meaning of the expression “ citizen ” 
used in Article 19 (1). On the one hand it is said that a citizen is a person natural 
or artificial who is entitled to all the rights which are capable of being enjoyed by the 
citizens under municipal law as distinguished from persons who are alidns or persons 
who are not competent to exercise such rights. The distinction, according to this 
view, springs from the capacity to exercise the rights — ^whether the body which 
exercises the rights is a natural person or an artificial person. The other view is that 
citizens are only natural persons who being nationals and not aliens are under the 
municipal law competent to exercise all the rights which the State permits. This 
view proceeds on the assumption that an artificial person can never be a citizen and 
it is only the natural persons who can be citizens. But having regard to the privileges 


\. I.L.R. (\96T) 1 Ker. 166. 


2. A.I.R. 1962 S.C. 1371. 
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and duties of nationals competent by the municipal law, to exercise full political and 
civil rights, and also having regard to the fact that Companies are invested with 
important fundamental rights Hke equality .before law, protection against taking 
of property without authority of law, protection against acquisition of property 
without payment of compensation or without public purpose, protection from impo- 
sition of taxes for sectional purposes, and also having regard to the fact that the 
companies are persons by their constitution and by the recognition afforded to them 
are competent to hold property and to. dispose of property and to carry on trade, 
'business, vocation or occupation and are protected from levy of taxes without 
authority of law and are guaranteed the freedom of trade, commerce and inter-course 
it would be difficult to hold that the expression “ citizen ” used in Article 19 was 
intended to have a restricted meaning of one who is a natural person. 


The alternative argument submitted by Mr. Setalvad based upon the decision 
of the Bombay High Court in The State of Bombay v. R. M. D. Chamarbaugwala^ 
need not then be considered in any detail. Chagla, C.J., in delivering the judgment 
of the Court relying upon a number of cases wliich arose under Article 3 section 2 
of the Constitution of the United States of America expressed the view that it was 
.open to the Court ‘to tear the corporate veil’ and to look behind it and if all the share- 
holders of the corporation are found to be citizens, the corporation should not be 
denied the fundamental rights which each of the shareholders has under Article 19 (1) 
(g) of the Constitution. In reaching that conclusion the learned Chief Justice relied 
SS. w Mukherjea, J., in Chiranjit Lai Chowdhurys case\ 

v^ho co^nsthStl ft ^ corporation is distinct from the shareholders 

.wno constitute it. The theory of corporate existence independent of shareholders, 

pointed IS tSe difeenS he Chiranjit Lai Chowdurfs case, ^ 

company and the shareholders Even^ff quoted between the rights of the 

are all Indian citizeCtKSnaSjh.f .nf shareholders who 

ment of the rights of the comS alone will personality and an infnnge- 

holders. The doctrine of wEf a cause of action to the share; 

evolved by American jurists in dealiriP^^L o °Pcn the Corporate veil ’ was 

clause to enable companies ‘diversity of jurisdiction” 

Courts in respect of disputes arising recourse to the Federal 

IS not a citizen it would be difficult to fouM citizens. If the company 

ffie status of citizenship to the comnan^r^tt^^™ doctrine attributing 

thereby to enforce rights of the sharptiom^ status of its shareholders and 

•of the Company. ifeXcina the the fundamental rights 

rights of the company as envisaged bv^rhaai shareholders, as if they were the 
may arise. Suppose in the case of a ^^crous practical difficulties 

hough not the majority are aliens would ft^^ substMtial number of shareholders 
rights of citizenship to the compmiv rebdit Possible for the Court to attribute 
bers so as to enable it to enforce fund^mpnF?^ '^'t^zenship of some of its mem- 
where a company incorporatS^n w ® Similarly 

holders abens. Would it be possible- tor ^ majority of its share- 

o deny the rights of citizenship notwltbc^^ Court to enter upon ah enquiry and 
^ majority of its members are a incorporation, 

_me to time : to-day the shareholding nf V' shareholding may vary froni 
citizens and the next day the position mav b .exceed the shareholding of 

pany goes on changing its citizenshin Can it be said that the cpm- 

1. I.L.R. ( 1955 ) bqjj- P^ ^'^crding as, the shareholding fluctuates 

^ 3. -L.R.(.897)A.C.22. . 
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between nationals and aliens ? If the place of incorporation and the centre of 
management of its affairs do not confer, right of citizenship upon the company, it 
would be impossible to project the citizenship of the shareholders upon the company 
so as to enable it to claim this reflected right and on that basis to claim relief for 
breach of fundamental rights. 

The first part of the second question raises what is essentially a question of fact. 
The State Trading Corporation was, on the date of the petition, functioning under 
the direct supervision of the Government of India, the shareholding was in the 
names of the President and two Secretaries to the Government and its entire subscri- 
bed capital was contributed by the Government of India. But it is a commercial 
body, incorporated as the Memorandum of Association indicates to organise and 
undertake trade generally with State Trading Countries as well as other countries 
in commodities entrusted to it for such purpose by the Union Government from 
time to time and to undertake purchase, sale and transport of such commodities in 
India or anywhere else in the world and to do various acts for that purpose. The 
Articles of Association make minute provisions for sale and transfer of shares, 
calling of general meetings, procedure for the general meetings, voting by members. 
Board of Directors and their powers, the issue of dividend, maintenance of accounts 
and capitalisation of profits. The State Trading Corporation has been constituted 
not by any special statute or charter but under the Indian Companies Act as a Private 
Limited Company. It may be wound up by order of a competent Court. Though 
it functions under the supervision of the Government of India and its Directors, 
it is not concerned with performance of any governmental functions. Its functions 
being commercial, it cannot be regarded as either a department or an organ of the 
Government of India. It is a circumstance of accident that on the date of its incor- 
poration and thereafter its entire shareholding was held by the President and the 
two Secretaries to the Government of India. 

Strong reliance was sought to be placed upon the decision of the House of 
Lords in Bank Voor Handel En Scheepvaart N. V. v. Administrator of Hungarian 
Property''-, in support of the, contention that the State Trading Corporation, which 
is the first petitioner in this case, was merely an agent of the Government of India. 
That was a case in which after the invasion of Holland in 1940, certain stocks of gold 
belonging to a Dutch banking corporation in London were transferred to the Custo- 
dian of Enemy Property, who sold the same and invested and re-invested the proceeds. 
These investments were subsequently transferred to the Administrator of Enemy 
Property in the erroneous belief that they were the property of a Hungarian national. 
After the termination of hostilities the Bank obtained judgment for recovery of the 
proceeds of sale together with interest or other profits earned thereon. During 
the management of the Custodian, tax was paid to the British Treasury on the income 
received % him by the sale of the stocks of gold, but the Bank claimed that it was 
entitled to recover a sum equivalent to an amount assessed on the Custodian as 
•tax with respect of the income of the invested proceeds of sale and paid by him. 
The House of Lords by a majority held thatif the Custodian had asserted Crown 
immunity, he would not have been obliged to pay tax on the income, for the Custo- 
dian was a servant or agent of the Crown and under the ‘ trading with the enemy 
legislation ’ the Crown had sufficient interest to enable it to invoke immuni ty from 
tax if it chose to do so even if the Crown had no beneficial interest in the income. 
The principle of that case, in _my judgment, has no application in the present case. 
The Custodian who was constituted a Corporation sole was regarded by the House 
of Lords as entitled in the circumstances of the case to Crown immunity from pay- 
ment of income-tax. 

The question whether the corporation either sole or .aggregate is an agent or 
servant of the State must depend upon the facts of each case. In the absence of any 
statutory provision a commercial corporation acting on its own behalf even if it is 
controlled wholly or partially by a Government Department, will be presumed not 


I. L.R. (1954) A.C. 584. 
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to be a servant or an agent of the State. The fact that a Minister appoints the 
members of the Corporation and is entitled to call for information and to supervise 
the conduct of the business, does not make the Corporation an agent of the Govern- 
ment. Where, however, the Corporation is performing in substance governmental, 
and not commercial functions, an inference that it is an agent of the Government 
may readily be made. 

In Tumlin v. Hannaford\ a house had vested by the operation of the Transport 
Act, 1947 in the British Transport Commission and the question arose whether the 
house could be regarded as owned by the Crown and administered by the British. 
Transport Commission as Crown’s agent. Denning, L.J., pointed out that the 
Minister of Transport had extensive powers over the British Transport Commission. 
The Minister had powers as great as those of a man holding all the shares 
in a private company possesses. He appointed the Directors i.e., the Members: 
of the Commission and fixed their remuneration. They were bound to give him 
the information he wanted, he Avas .entrusted with power to give directions of a 
general nature, in- matters which appeared to him to affect the national interesty 
as to which he was the sole Judge and the Commissioners were bound to obey him- 
Notwithstanding these great powers the Corporation could not be regarded as an 
agent of the Minister any more tlran the Company is the agent of the shareholders 
or even of the sole shareholder Denning, L.J., observed : 

“ In the eye of the law, the Corporation is its own master and is answerable as fully as any 
rf uot the Grown and has none of the immunities or privileges of 

the Crown. Its servant are not civil servants, and its property is not Crown property. It is as 
much hound by Acts of Parliament as any other subject of the King. It is course a public 

are public purposes, but it is not a Government Depa^ent 
nor do its powers fall withm the province of Government.” 

r.f Question that a department and organ 

of the Union or the State even if it is entitled to be called a citizen cannot claiin to 

af dSnSlTrJSifA'h """r ^ Constitution againstThe 

as aenned in Article 12 thereof needs to be examined. Assuming that the State 

nS^Sfl ?eS?m°elrcf GoverS oflndia. hi" 
not sun seeking to enforce any fundamental rights against the Union of India * 

of tb^^r ^'Shts against the State of Andhra Pradesh Bv Article 12 

the meaning of Article 12ofthf.^r ^^g^rded as ‘the State’ within 

nothing in Article 19 which Drohiwf<f^^!!f ^^Sarded as a citizen there is 

rights tested in it Lr the fundamental 

(1) that the claimant to the omteofiorf conditions are necessary 

the right infringed must be one nfthp fond^ ^ citizen and (2) that 

If these two conditions are fulfilled ^^amental freedoms mentioned in Article 19. 
subject to the rest^^^^^ my judgment, be entitled 

infringement by action execurive or 1 Jolfiat- ® enforce the rights against ^eir 
of the Uaioe i the Stalf rXSV'Sf £ any Government or thelegislatnre 

India or under the control of the authorities within the territory of . 

restricting the enfnrcem n of thosIriSron “ ”o f”' 

servant of the State if he or it b? p implication that an agent or 

against another body which can be enforce the fundamental rights 

Article 12 of the ConstitutiS ^ ^ within the meaning of 

and first^ pS’ ^o?^the^’ sfclnd^ St/”” answered in the affirmative, 

the second p^art of the second questiSX n” f ^he answer . to , 

Conshtntion against the State as defined in 

Opinion delivered against the petitioner- 


li L.R. (1950) 1 ic.R. 18. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, K. C. Das Gupta and Raghubar DayXl, JJ- 

The Board of High School and Intermediate Education, U.P., 

Allahabad and another . . Appellants* 

V. 

Bagleshwar Prasad and another . . Respondents. 

Constitution of India (^1950), Article 226 — Court's poivers to interfere under — Extent and scope — If carv 
interfere with orders of Domestic Tribunals appointed bv Board of Education. 

t\'herc the students against whom charges are framed are given adequate opportunities to defend 
themselves, Courts should be slow to interfere with the decisions of domestic tribunals appointed by 
educational bodies like the Board of Education or University. In dealing with the validity of the 
impugned orders passed by the Board under Article 226 of the Constitution of India (1950) 
the High Court is not sitting in appeal over tlie decision in question and its jurisdiction is limited. 
Though, if the impugned order is not supported by any evidence at all, the High Court would be 
justified to quash tliat order, the conclusion that the impugned order is not supported by any evidence 
must be reached after considering tlie question as to whether probabilities and circumstantial etadence 
do not justify the said conclusion. 

Appeal by Special Leave from the Judgment and Order, dated the 4th. 
September, ig6i of the Allahabad High Court in Civil Miscellaneous Writ 
No. 3469 of i960. 

K. L. Misra, Advocate-General for the State of Uttar Pradesh and C. B. Agar- 
wala and K. S. Hajela, Senior Advocates (C. P. Lai, Advocate, with them), for 
Appellants. 

S. P. Sinha, Senior Advocate {M. I. Khowaja, Advocate, with him), for 
Respondent No. i. 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — ^This appeal by Special Leave arises out of a Writ Petition 
filed by the respondent Bagleshwar Prasad against the Board of High School and 
Intermediate Education, U.P., Allahabad, and its Secretary, appellants i and 2,. 
and another. By his petition, the respondent challenged the validity of the order 
passed by appellant No. i on 5th December, i960, cancelling the respondent’s, 
result at the High School Examination held in 1960. It appears that the res- 
pondent appeared for the said examination from the Nehru Intermediate College 
Centre, Bindki. He was declared to have passed the said examination in the II 
Division with distinction in Art. Thereafter, he joined Intermediate first 
year class in the Kulbaskar Ashram Agriculture College at Allahabad. On 3rd 
September, i960, he received a letter from the Principal, Adarsh Higher Secondary- 
School, Kora Jahanabad, from where he had appeared for the High School Exa- 
mination, calling upon him to appear before a Sub-Committee to answer the charge 
of having used unfair means in English, Mathematics and Hindi papers. Accord- 
ingly, he appeared before the said Sub-Committee. A charge was given to him 
and his explanation was obtained on the said charge. This charge was based on 
the fact that in Hindi 3rd paper set at the said examination, the respondent had 
given wrong answers to Question No. 4 in precisely the same form in which the said 
answers had been given by a candidate whose Roll No. was 94733. The respon- 
dent’s Roll No. was 94734 * The respondent was shown the identical wrong- 
answers to the said Question which were found in the two papers, and he tvas asked 
to explain about the said identity of the wrong answers. He admitted that the 
wrong answers appeared to be identical, but he denied that he had used any unfair 
means. The Sub-Committee however, was not satisfied with the explanation and 
reported that both the respondent and the candidate whose Roll No. was 94733.. 
had used unfair means. As a result of the report made by the Sub-Committee, 
the first appellant passed an order cancelling the results of both the candidates.. 
Both the said candidates disputed the validity of the said order in the Allahabad. 
High Court. The petition filed by the candidate whose Roll No. was 94733. 


*C.A. No. 328 of 1962. 
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■652 


THE SUPREME COURT TOURNAL. 


[1963 


-\vas dismissed, but that of the respondent was allowed, and the impugned order 
■passed by appellant No. i cancelling the result of the respondent in the High 
School Examination for i960, has been set aside. It is against this order that the 
appellants have come to this Court by Special Leave. 

From the petition filed by the respondent in the Fligh Court (W.P. No. 3469 
of 1 960) it appears that he challenged the validity of the impugned order on several 
grounds. The principal contentions raised by the petitioner against the competence 
and the authority of appellant No. i and against the regularity and fairness of-the 
•enquiry held, arose for decision before the High Court in the companion W.P. 
TSTo. 3196 of i960 also. The High Court rejected the said contentions of law in that 
^V.P. and for the reasons recorded in the judgment in that petition, the said con- 
tentions were rejected even in the present petition. Thus, the challenge to the 
•A'alidity of the order made on points of law was not' sustained. 

The High Court then proceeded to examine the narrow ground of attack against 
the validity of the order which ivas made on the basis that the impugned order 
was not supported by any evidence at all. It appears from the judgment of the 
High Court that the High Court was inclined to accept this argument and it has 
set aside the or<i_er on the ground that it is not supported by any evidence. The 
•correctness of this finding is seriously disputed before us by the learned Advocate- 
'General who appears for the appellants. 

It is common ground that the proceedings taken against the respondent in 
Tespect of the unfair means alleged to have been adopted by him at the examina- 
tion, are in the nature of quasi-judicial proceedings, and as such, in a proper case, 
orcters passed as a result of the said proceedings would be liable to be challenged 
•under Article 226 of the Constitution. It is also common ground that the High 
•Court would be justified in quashing the impugned order if it is satisfied that the 
said order is not based on any evidence at all. An order passed by a Tribunal 
holding a quasi-judicial enquiry which is not supported by any evidence, is an order 

•SiSin and as such, is liable to be quashed bv the High 

Court in exercise of its high prerogative jurisdiction to issue a writ under Article 226. 

'Committee found that the conclusion of the Enquiry 

Sr befrinf Roll copied either from the ansiver book of the can- 

any evidence In cominr'^/o ^ coinmon source, was not supported by 

ctarfeSsttho™ ^ to this conclusion, the High Court has assumed that the 

■Roll No 94722 Having marl the candidate bearing 
there was^SlLrS Srtt ^^^^imption, the High Court has observed that 
Ty the other canildate from^ic connived in the act of copying 

evidence in proof of such conniva 35 added that there is no 

•evidence had been shown to in t'f Court has also stated that no 

candidates, including the resoonden^t^ allegation that any outsider had helped the 
conclusion of the High Surt S^^csis of the final 

against tl^ respondent was assuming that the only charge 

•bearing Roll N^. 947^2 ltd tWs the candidate 

vations made by the Hieh Court ■rt* basically responsible for the other obscr- 
printed in the record before us no H to’^^^^tion of the charge as it has been 
Ty the High Court in regard to to support the assumption made 

framed in Hindi ^ut the charge was 

not been properly translated from thf reettd whT 't' 

aUeged against the respondent t f ^ems to show that what was 

bearing Roll No. 9473/ Tho ebZ^fj out from candidate 
tity of the mistaken answers the unnrJh that having regard to the iden- 

-and that is very different from savin^tw ^-hore had been copying, 

had copied from the other candidate charge was that the respondent, 

■consider the explanation eiven hv tli«' tus position is made very clear when we 
■dent had stated that hS not codIh explanation, the respon- 

. fic allowed anyone to codv nm f answer-book of any candidate, 

nyone to copy out from his answer-book, so far L he could. 
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He admitted that the mistaken answers in the two papers were identical and he 
pleaded that he could not, say anything as to why this happened. : He was also 
.asked whether he had got any help from outside and he gave an answer, in the nega- 
tive. It would thus bo seen that at the enquiry, the charge against the respondent 
^vas, either that he copied from candidate bearing Roll No. 94733, or that he conni- 
ved at the said candidate copying from his answer-book, or that both of them had 
•copied from a common source. In either case, it would amount to the adoption 
•of unfair means. Therefore, in our opinion, the High Court was in error in assuming 
that the charge was very narrow and did not include the two other alternatives on 
which the adoption of unfair means was sought to be- established., 

There is another circumstance which is relevant and significant and that has 
“been ignored by the High Court in dealing with this petition. It appears that 
at the examination held at Bindki Centre, unfair means were adopted on a vei'y 
large scale by a large number of students and the examination appears to have 
heen conducted in an atmosphere which was not at all congenial to the enforcement 
•of the discipline which has to be observed in conducting examinations. It appears 
that there are rivalries and party politics in the Municipal Board of Bindki that 
•runs the institution at which this examination was held, and there are rivalries 
and party politics even amongst the members of the staff. The members of the 
Municipal Board and other influehtial people of the locality bring undue pressure 
on the Principal and the Invigilators to help their wards or the wards of their friends 
and relatives in the Board’s Examination. As a result of this unhealthy atmosphere, 
the Centre, at Bindki for High School Examinations had been abolished for' some 
years, but on account of public pressure it was -re-started in i960, and the result 
was very unfortunate. 

It also appears that on the day of English paper, while students were answering 
the paper in room No. 3 an answer paper by some outsider was dropped into 
the room 15 minutes before the time to ans%yer questions was over. This paper 
was thrown in room No. 3 from room No. i8. It was a typed paper giving answers 
to all the questions. The Assistant Teacher, Khajuha, who was one of the Invigi- 
lators, complained that the Parcha was typed in the office of the Superintendent 
of the Centre, but this allegation was denied. Indeed, from the reports made by 
the Invigilators and the findings made by the Enquiry Conunittee, it appears that 
the Invigilators themselves were so much frightened by the prevailing rowdyism 
a.nd by pressure from influential people that they found themselves powerless to 
maintain discipline in the Examination Hall. It is, therefore, not surprising that 
some Invigilators could not prevent copying and in fact, six of them had to be warned 
to be careful in future. 

The report of the Enquiry Committee also shows that the complaints which 
they were to investigate referred to copying on a large scale in several papers besides 
Hindi, and it is after examining all the complaints in the light of the evidence availa- 
ble to them that the Committee made its final report ; and in that report, it held 
that the respondent and candidate bearing Roll No. 94733 were guilty of having 
used unfair means. 

In dealing with the question as to whether the Committee was justified in 
•coming to this conclusion against the respondent, it would not be reasonable to 
■exclude from consideration the circumstances under which the whole enquiry 
•came to be held and the general background of the prevailing disturbed and riotous 
atmosphere in the Examination Hall during the days that the High School Examina- 
tion was held at the Centre in i960. Unfortunately, the High Court has ignored 
this background altogether. 

Before the High Court, a statement was filed showing the seating arrangement 
in room No. 10 where the respondent was sitting for writing his answers. It 
appears that he was No. 3 in the 3rd row, whereas’ the other candidate with Roll 
•No, 94733 was No. 4 in the second row. The High Court was very much impressed 
by the fact that the respondent could not have looked back and copied from the 
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■were riven by the t'wo candidates cither by accident or by coincidence. Some of 
the incorrect answers, and, particularly the manner in 

clearly su^^gest that they were the result of cither one candidate copying Irom the 
otherf or'both candidates copying from a common source. The significance of 
this fact has been completely missed by the High Court The question 
Enquiiw Committee had to be decided by it in the light of the nature of the incorrect 
answers themselves, and that is what the Enquiry Committee has done. It would, 
we think, be inappropriate in such a case to require direct evidence to show that 
the respondent could have looked back and copied from the answer written by the- 
other candidate, -who was sitting behind him. Tlicrc was still the alternative possi- 
bility' that the candidate sitting behind may have copied from the respondent iwth 
his connivance. It is also not unlikely that the two candidates may have talked 
to each other. The atmosphere prevailing in the Examination Hall does not rule- . 
out this possibility. These are all matters which the Enquiry Committee had 
to consider, and the fact that the Enquiry Committee did not write an elaborate 
report, does not mean that it did not consider all the relevant facts before it came 
to the conclusion that the respondent had used unfair means. 

In dealing with petitions of this type, it is necessary to bear in mind that educa- 
tional inriitutions like the Universities or appellant No. 1 set up Enquiry Conimittees' 
to deal with the problem posed by the adoption of unfair means by candidates, 
and normally, it is within the jurisdiction of such domestic tribunals to decide alf 
relevant questions in the light of the evidence adduced before them. In the matter 
of the adoption of unfair means, direct evidence may sometimes be available, but 
cases may arise where direct e-vidence is not available and the question -will have to- 
be considered in the light of probabilities and circumstantial evidence. This- 
problem which educational institutions have to face from time to tiine is a serious , 
problem and unless there is justification to do so, Courts, should be slots' to interfere- 
with the decisions of domestic tribunals appointed by educational bodies like the 
Universities. In dealing tvith the validity of the impugned orders passed by Univer- 
sities under Article 226, the High Court is not sitting in appeal over the decision in 
qimstion ; its jurisdiction is limited though it is true that if the impugned, 
order ROt supported by any evidence at all, the High Court would be justified 
to quash that order. But the conclusion that the impugned order is not supported 
must be reached after considering the question as to whether pro- 
^ circumstantial evidence do not justify the said conclusion. Enquiries; 

e y domestic tribunals in such cases must, no doubt, be fair arid students against, 
whom charges are framed must be given adequate opportunities to defend them- 
sewes and m holding such enquiries, the tribunals must scrupulously follow rules 
enmdrvf ivould, wc think, not be reasonable to import into these- 

^ ? considerations which govern criminal trials in ordinary Courts of law. 
The 'f suggested and no mala f ides -have been pleaded., 

his defence^ Thnt^^h respondent has had an opportunity of making- 

intertrrifwitlTSi think the High Court Ls not justified in, 

intertenng with the order passed , against the respondent. . ; . 

raised 'brthe'’^r"7"i^° we are inclined to accept the argument, 

wrdo ^m Advocate-General against the decision of tL , High Court,. 

because the ^vour of the appellants, 

S' sudi ordrfrttA '^”^ that he does not want. 

loL passed his ^^appears that the respondent has, in June, 

there rro inrintion m ^^ has been fairly conceded that 

learned . TdioSSn^r^^^ circumstances. The- 

apprehended that th^* drasion from us m. this appeal because- he' 

appreliended that the reasoning adopted- by the -High- Court in setting aside the; 
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•order passed against the respondent may be construed to mean that under Article 
526, the High Court can examine the merits of the order, passed by appellant No. i 
in such cases. 

The result is, though we agree with the appellants that the order passed by 
the High Court was not justified, we refrain from setting it aside for the reasons 
just explained. There would be no order as to costs. 

Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — P. Sinha, Chi^ Justice, P. B. Gajendragadkar, K. N. Wan- 
CHOO, K. C. Das Gupta and J. G. Shah, JJ. 

The State of Madhya Pradesh . . Appellant* 

V. 

Teer Mohd. and another , . Respondents. 

Foreigners Act {XXXI o/1946), section 14 and Foreigners Order, 1948, clause 7 — Prosecution under — Con- 
stitution of India (1950), .Articles 7 and 9 — Scope and eject — Persons migrating to India after 26th January, 1950 
— Whether foreigners under Article 7. 

‘ Has migrated ’ occurring in Article 7 of the Constitution of India (1950) in the contc-xt cannot 
possibly include cases of persons who would migrate after the commencement of the Constitution. 
Thus it is only persons who had migrated prior to the commencement of the Constitution of India, that 
<fall within the scope of Article 7. The proviso to Ardcle 7 which deals with cases of persons who hav- 
ing migrated to Pakistan have returned to India under a permit for resettlement also supports the 
;above view. 

Similarly the acquisition of the citizenship of any foreign State to which Article 9 refers is acquisi- 
tion made prior to the commencement of the Constitution. * Has voluntarily acquired ’ occurring in 
Article 9 emphasises that the application of Article 9 is confined to the case of acquisition of citizenship 
■of foreign State before the commencement of the Constitution. 

Article 7 refers to migration which has taken place between the 1st day of March, 1947 and 
January 26, 1950. That being so, it cannot be held that the respondents fall ivithin Article 7 by virtue 
•of the fact that they migrated from India to Pakistan sometime after January 26, 1950 and should 
therefore be deemed not to be citizens of India. 

The question whether the respondents have lost their citizenship of India under section 9 (2) of the 
'Citizenship Act (LVII of 1955) svill have to be decided by the appropriate authority namely the 
•Central Government and tliis cannot be tried in Courts. 

The High Court was right in holding that the respondents were not foreigners within the meaninS 
■of clause 7 of the Foreigners Order, 1948 and cannot therefore be prosecuted under section 14 of 
the Foreigners Act, 1946. 

Appeal from the Judgment and Order, dated the 26th April, i960 ofthe Madhya 
Tradesh High Court, Jabalpur in Criminal Appeal No. 388 of 1958. . 

B. Sen, Senior Advocate (/. JV. Shroff, Advocate, with him), for Appellant'. 

The Judgment of the Court was delivered by 

‘Gajendragadkar, J. — K charge-sheet was presented by the appellant the State 
•of Madhya Pradesh against the respondents Peer Mohammad and his wife Mst. 
Khatoon under section 14 of the Foreigners Act, 1946 (hereinafter called the Act) 
read with clause 7 of the Foreigners Order, 1948 (hereinafter called the Order) 
in the Court of the Magistrate, ist Class, Burhanpur. The case against the res- 
pondents was that they had entered India on 13th May, 1956, on the strength of a 
Pakistani passport and a visa issued in their favour on 8th May, 1956 and reached 
Burhanpur on 15th May, 1956. Even after the period of the visa had expired, 
they continued to stay in India. Consequently, the District Magistrate, Burhanpur, 
served a notice on them on 14th May, 1957 calling upon them to leave India on or 
before 28th May, 1957. The respondents did not comply with the notice and by 
their unauthorised and illegal over-stay in India, they rendered themselves liable 
under section 14 of the Act and clause 7 of the Order. 


•Criminal Appeal No. 12 of 1961. 


28th September, 1962. 
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the commencement of the Constitution. Just as. a person, who has ^g^atpd ^ 
Takistan from India prior to 26th January, 1950 shall not be deemed to be a citizen • 
of India by virtue of such migration, so should a person who has migrated irom 
India to Pakistan even after the commencement of the Constitution be denied the 
Tight of citizenship. That is the appellant’s case and it is based substantially on 
•the ground that the clause “ at the commencement of the Constitution is not 
msed by Article 7. 

This argument, however, cannot be accepted because it is plainly inconsistent 
■with the material words used in the Article. It will be noticed that a person who 
■shall not be deemed to be a citizen of India is one “ who has, after the first day ot 
March, 1947, migrated from the territory' of India to the territory of Pakistan . It 
•is true that migration after 26th January, 1950^ would be migration after the first 
day of March, 1 947, but it is clear that a person who has migrated after 26th January, 
1950, cannot fall rvithin the relevant clause because the requirement of the clause 
us that he must have migrated at the date when the Constitution came into force. 
■“ Has migrated ” in the context cannot possibly include cases of persons who would 
.migrate after the commencement of the Constitution. It is thus clear that it is 
■only persons who had migrated prior to the commencement of the Constitution 
that fall within the scope of Article 7. The use of the present perfect tense is decisive 
• against the appellant’s contention and so, the absence of the words on wliich Mr. Sen 
relies has no significance. Besides, as the Article is worded, the use of the said , 
words would have been inappropriate and having regard to the use of the present 
perfect tense, such words were wholly unnecessary. The Proviso to Article 7 which 
deals with cases of persons who having migrated to Pakistan have returned to India 
under a permit for resettlement, also supports the same conclusion. The migration 
there referred to appears to be migration prior to the commencement of the Consti- 
•tution. 

It is relevant to refer to Article 9 in this connection. This Article deals with 
cases of persons who have voluntai’ily acquired the citizenship of any foreign State 
and it provides that such persons shall not be deemed to be citizens of India by 
virtue of Articles 5, 6 or 8. Now, it is clear that the acquisition of the citizenship 
of any foreign State to which this Article refers is acquisition made prior to the 
-commencement of the Constitution. “ Has voluntarily acquired ” can have no 
other meaning, and so there is no doubt that the application of Article 9 is confined 
to the case of acquisition of citizenship of foreign State prior to the commencement 
■of the Constitution. In other rvords, the scope and effect of Article 9 is, in a sense, 

• comparable to the scope and effect of Article 7. Migration to Pakistan which is 
the basis of Article 7 like the acquisition of citizenship of any foreign State which is 
.the basis of Article 9, must have taken place before the commencement of the Consti- 
tution. It will be noticed that migration from Pakistan to India as well as migration 
.'from India to Pakistan which are the subject-matters of Articles 6 and 7, deal with 
mirations prior^ to the commencement of the Constitution. The Constitution- 
makers thought it necessary to make these special pro'visions, because migrations 
both ways took place on a very wide scale prior to 26th January, 1950 on account 
■ot the partition of the country. Migrations to Pakistan which took place after 
2bth January, 1950 are not specially provided for. They fall to be considered 
and decided tmder the provisions of the Citizenship Act ; and as we will presently- 
point out, citizens migratmg to Pakistan after the said date would lose their Indian 
•citizenship if their cases fall under the relevant provisions of the said Act. 

1 ^ non-obstante clause by reference to 

ai^t ouraosp fn r’. ^ The non-obstante clause may not serve 

foreT^ve on T ^^^e^icy between the two Articles and it ?an, there- 

fied^ at Artirlf r comtruction of ^ticle 7 itself. Therefore, we are satis- 

•SMar?h loai T ” which has taken place between the first day 

TesSeAte cannot be held that the 

respondents fall ivithm Article 7 by virtue of the fact that they migrated from India 
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to Pakistan sometime after 26th January, 1950, and should, therefore, be deemed 
not to be citizens of India. . 

In this connection, it is necessary to add that cases of Indian citizens acquiring 
the citizenship of any foreign State are dealt with by Article 9, and the relevant 
provisions of die Citizenship Act, 1955. . If the foreign citizenship has been acquired 
before 26th Januar>% 1950, Article 9 applies ; if foreign citizenship has been 
acquired subsequent to 26th January, 1950 and before the Citizenship Act, 1955 
came into force, and thereafter, that is covered by the provisions of the Citizenship 
Act, vide Izhar Ahmed Khan & others v. Union of India & others'^. It is well-known that 
the Citizenship Act has been passed by tiie Parliament by virtue of the powers 
conferred and recognised by Articles 10 and ii of the Constitution and its relevant 
provisions deal with the acquisition of citizenship of India as well as tiie termination 
of the said citizenship. Citizenship of India can be terminated either by re- 
nunciation imder section 8, or by naturalisation, registration or voluntary acquisi- 
tion of foreign citizenship in any other manner, under section g, or by deprivation 
under section 10. The question about the citizenship of persons migrating to 
Pakistan from India after 26th January, 1950, will have to be determined under 
these provisions of the Citizenship Act. If a dispute arises as to whether an Indian 
citizen has acquired the citizenship of anotiier country, it has to be determined by 
such authority and in such a manner and having regard to- such rules of evidence 
as may be prescribed in that behalf. That is the effect of section 9 (2). It may 
be added that the rules prescribed in that behalf have made the Central Govern- 
ment or its delegate the appropriate authority to deal with this question, and that 
means this particular question cannot be tried in Courts. 

The result is that the respondents cannot be said to be foreigners by virtue of 
their migration to Pakistan after 26th January, 1 950, and that is the only question 
which can be tried in Courts. If the State contends that the respondents have lost 
their citizenship of India under section 9 (2) of the Citizenship Act, it is open to the 
appellant to move the Centi'al Government to consider and determine the matter, 
and if the decision of the Central Government goes against the respondents, it may 
be competent to the appellant to take .appropriate action against the respondents. 
So far as the appellant’s case against the respondents under Article 7 is concerned, 
the High Court was right in holding that the respondents were not foreigners within 
the meaning of clause 7 of the Order and cannot, therefore, be prosecuted under 
section 14 of the Act. The appeal accordingly fails and is dismissed. . 

K.L.B. ■ , , . , Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — ^B. P. Sinha, Chief Justice,'?. Gajendragadkar, K. N. Wanchoo,. 
K.C. Das Gupta and J.C. Shah, JJ- 

Amir Singh and another ■ . . Appellants* 

V. 

Ram Singh and others . . . Respondents. 

Punjab Pre-emption {Amendment) Act {X of I960), section 31 — Effect of retrospective operation. 

It is clear that when a decree is passed in a pre-emption matter pending before the appellate Court, 
that Court must refuse to recognize the right to pre-empt which was recognised by the Punjab Pre- 
emption Act (I of 1913) but has been dropped by the Punjab Pre-emption (Amendment) Act(X of 
1960) just as much as it must recognise rights which were not recognized by the unamended Act, but 
have been created by the Amending Act. The retrospective operation of section 31 of the Amending 
•Act necessarily involves effect being given to the substantive provisions of section 15 retrospectively 
.and that will apply as much to the extinction of the old rights as to the ereation of new ones. 
'Therefore, the respondents are entitled to claim that they should be given an opportunity to prove their 
case that as tenants of the lands in suit they have a right to claim pre-emption. 

1 ^ ^ ^ 

1. A.I.R. 1962 S.C. 1052. 

♦C.As. Nos. 436 to 438 of 1961: 

S G J — 84 


4th October, 1962. 
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' Appeals by Special Leave from the Judgment and Order dated the gth Decem- 
ber, 1959, of the Punjab High Court in Letters Patent Appeals Nos. 407, 408 and 

409 of 1959* . N ' 

Achhm Ram, Senior Advocate {B.D. Jain, Advocate with liim), for Appellants 

Gian Singh Vohra, Advocate, for Respondents, 

The Judgment of the Court was delivered by,; 

• Gajehdragadkar, J.'— What is the effect .of the retrospective operation of section 
VI . introduced by the Punjab Pre-emption (Amendment) Act, i960 (X of igbo) 
in tire parent Act of Pre-emption (I of 1913). That is the short quesuon 
which arises for our decision in these three appeals which have been ordered to- 
be consolidated for the purpose of hearing by this Court. These appeals arise 
from three pre-emption suits instituted by the respondents agamst the respecuye 
appellants. The respondents’ case was that the properties in suit had been sold 
by Aftab Rai on the 31st May, 1956, for Rs. 10,000 to the appellants and it is these 
sales which they wanted to pre-empt. They alleged that tliey are the owners of 
agncultural land in Patti Aulakh and Patti Roda, in Mau2a Marshar Kalan, and 
as suchj they had the statutory right to claim pre-emption, under section 15 (c) 
(ii) and (iii). The appellants resisted this claim on the ground that the respective 
vendees from Aftab Rai had transferred by exchanges about 2 kanals out of the lands 
purchased by them and as a result of the said exchanges the appellants had them- 
selves become entitled to pre-empt the said sales under the same statutory provision. 
Since the appellants had acquired equal status with the respondents who claimed 
to be the pre-emptors, their claim for pre-emption cannot be sustained. That,, 
in brief, was the nature of the contest between the parties. 

The trial Court held that the exchanges on which the appellants relied had 
not been proved and so, it gave effect to the respondent’s right to pre-empt under 
section 15 (c) (ii) and (iii). The appellants took tlie matter before the Additional 
District Judge in appeal. The lower appellate Court was pleased to admit addi- 
tional evidence imder Order 41, rule 27 and held that the exchanges in questioni 
had in fact been proved and were, in law, valid. It, therefore came to the conclu- 
sion that the appellants acquired equal status with the respondents and so, the res- 
pondents’ claim for pre-emption must fail. That is why the appeals preferred 
by the appellants were allowed and the respondents’ suits were dismissed. 

The dispute was then taken up before the High Comt of Punjab by the res- 
pondents by Second Appeals. Mahajan, J. who heard these appeals held that 
the property acquired by exchange in lieu of the part of the property purchased 
by the vendees did not give the appellants a right to pre-empt. He referred to 
the fact that exchange of lands was sometimes recognised as conferring on the party 
the right to pre-empt, but that was where the land exchanged did not form part 
of the land sold and pre-empted. In the result, tlie High Court held that the plea 
made by the appellants was not welUbunded. in law and so^ the respondents were 
entitled to pre-empt. As a result of this finding, the decrees passed by the lower 
appellate Court were reversed and the respondents, suits were decreed. The ap- 
pellants then moved the Division Bench by Letters Patent Appeals, but these appeals'- 
were disnussed. it is. against the decrees thus passed- by the Division Bench in 
Letters Patent Appeals that the appellants have come to this Court by Special Leave. 

_ ,We have already noticed that both the appellants and the respondents are 
clamung^a right to pre-empt under section 15 (c) '.(ii) and (iii) of the parent Act of 
1913. On the 4th February, i960, , the Amending Act X of i960 was passed. 
Section 4 of the gening Act has substituted a new section 1 5 for the oldsection 15 
after making substantial changes in the provisions of the earlier section’. Clauses 
(u)_and (in) of the ongipal section 15 (c) have been deleted, with the result that the 
c W for.pre-^ption made both by the appellants, and the. respondents have ceased 
to be recognised by the amended provisions. The appellants contend that since the 
respondents, have got a decree for pre-emption in their favour on the- provisions of 
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the unamended section 15, that decree can no longer be sustained because of the- 
provisions of section 31 of the Amending Act. Sections! provides that no Court 
shall pass a decree in a suit for pre-emption whether instituted before or after the- 
commencement of the Punjab Pre-emption (Amendment) Act, 1959 (i960) which 
is inconsistent with the provisions of the said Act. In support of his argument that 
secdon 31 being retrospective in operation the respondents’ title to claim pre-emp- 
tion can no longer be entertained, Mr. Achhru Ram for tlie appellants has invited' 
our attention to a recent decision of this Court in the case of S. Dayal Singh v. Skn 
Suraj Singk^, pronounced on 30th August, 1962. In that case, Ayyangar, J. -who 
spoke for the Constitution Bench considered the question about the retrospective 
operation of section 3 1 and has observed that tlie said provision is retrospective and, 
that the language used in tlie said section is “ plain and comprehensive so as to 
require an appellate Court to give effect to tlie substantive provisions of the Amend- 
ing Act whether the appeal before it is one against a decree granting pre-emption 
or one refusing tliat relief.” It ivas no doubt mged before tlie Court in that case- 
that the ivords used in section 3 1 did not justify the application of the amended 
provisions to proceedings pending before the appellate Court ; the said words 
showed that tlie said provisions could be invoked only in cases ivhich were pending- 
before the trial Court. This contention was rejected and so, it must be taken to be 
settled that the provisions of section 31 are retrospective and can be relied upon by 
the appellants in their present appeals before this Court. 

This position would undoubtedly have helped the appellants but for another- 
complication which has been introduced by the relevant provisions of the amended', 
section 1 5 enacted by the Amending Act. We have already noticed that some persons 
whose right to pre-empt was recognised by the corresponding provision of the parent 
Act, have been omitted by the amended section. The amended section has also 
introduced another class of persons on whom the right to claim pre-emption has 
been conferred. These persons are the tenants -who hold under tenancy of the 
vendors the land or property sold or a part thereof. This class of tenants has 
been introduced in clauses (a), (b) and (c) of amended section 15. Clause (4) of 
section 15 (i) (c) provides that the right of pre-emption in respect of agricultural 
land and village immovable property shall vest in the tenants who hold under tenancy 
of the vendors or any one of them the land or property sold or a part thereof. Similar 
provisions are made in clauses (a) and (b) of the said section. For the respondents 
Mr. Vohra contends that they are the tenants who hold under tenancy of the vendor 
the lands in question and as such, they are now clothed with the right to claim, 
pre-emption. In other words, the respondent’s argument is that though the right 
to pre-empt which they possessed under clauses (ii) and (iii) of the unamended 
section 15 (c) of the parent Act have been taken away retrospectively by the Amend- 
ing Act, they have been clothed with the same right by virtue of the fact that they 
fail under the fourth clause of the amended section 15 (i) (c) and the conferment 
of this right like the destruction of their right under the deleted provisions of the- 
unamended section must operate retrospectively. He, therefore, suggests that the 
respondents ought to be given an opportunity to prove their case under the fourth 
clause of section 15 (c) as amended. In this connection, he has referred us to the 
fact that this plea has been specifically taken by the respondents in their Statement, 
of the Case before this Court. It is on this plea that the question about the effect 
of the retrospective operation of section 31 arises. 

Mr. Achhru Ram contends that though sectioi-i 31 is retrospective and in that 
sense the rights to pre-empt which vested in the respondents at the time when they 
instituted the present suits have been retrospectively taken away from them,, 
it cannot be said that the right to pre-empt to which the respondents lay claim in 
the present appeals has been' retrospectively created. His argument is that by 
the Amending Act, the Legislature has ho doubt provided that certain classes of 
persons who were entitled to pre-empt under the old A,ct should not be given that 
right and the extinction of the said riglp should operate retropectively, but that 
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cannot be said to be the policy of the Legislature in regard to the rights which have 
Leen created for the first tinac by the Amending Act. 

The argument thus presented may prima facie appear to be attractive; but a 
•close examination of the words used in section 31 shows that it is not well-founded. 
Section 31, in substance, requires the appellate Court to pass a decree in a pre- 
■emption matter which is not inconsistent with the provisions of the Amending Act. 
In the present appeals, if we were to uphold the respondents’ right to claim pre- 
emption on the strength of the provisions of section 15 {c) as they stood prior to the 
amendment, that would be inconsistent with the provisions of the Amending Act, 
and so, the change made by the Amending Act has to be given effect to and the 
right which once vested in the respondents must be deemed to have been retros- 
pectively taken away from them. On this point there is no dispute. Would it 
make any difference in the legal position when we are dealing with rights which 
are created for the first time by the Amending Act on the date when this Court 
will pass a decree in the present appeals ? If the rights created in favour of the 
tenants are not recognised and a decree is passed ignoring the said rights, that decree 
would be inconsistent with the relevant provisions of the Amending Act, and section 
31 has clearly enjoined that no Court shall pass a decree which is inconsistent wth 
the provisions of the Amending Act. The position, therefore, appears to be clear 
that when a decree is passed in a pre-emption matter pending before the appellate 
Court, that Court must refuse to recognise the right to pre-empt which was recognised 
by the unamended Act but has been dropped by the Amending Act just as much 
as it must recognise rights which were not recognised by the unamended Act but 
have been created by the Amending Act. The retrospective operation of section 31 
necessarily involves effect being given to the substantive provisions of section 15 
retrospectively and that will apply as much to the extinction of the old rights as to 
the creation of new ones. The retrospective operation of section 15 which is conse- 
quential on the retrospective operation of section 31 is not affected by the fact that 
the right of pre-emption prescribed by section 15 is referred to as a right winch shall 
■vest in the persons specified in sub-sections (a), (b) and (c) of section 15 (1). 


. It is, however, urged that the law of pre-emption requires that the pre-emptor 
must possess the right to pre-empt at the date of the sale, at the date of the suit and 
at the date, of the decree. This position cannot be disputed. But when it is 
suggested that the respondents cannot claim that they had the right when they 
brought the present suit or when the sales were effected, the argument ignores the 
true effect ofthe retrospective operation of section 31 andsection 15. If the inevita- 
ble consequence ofthe retrospective operation of section 31 is to make the substantive 
provisions of section 15 also retrospective, it follows that by fiction introduced by 
the retrospective operation, the rights which the respondents claim under the amend- 
■ed provisions of section 15 must be deemed to have vested in them at the relevant, 
time. If the relevant provisions are made retrospective by the Legislature, the 
retrospective operation must be given full effect to, and that meets the argument 
that the right to pre-empt did not exist in the respondents at the time when the 
sale transactions in question took place. Therefore, we are satisfied that the res- 
pondents are entitled to claim that they should be given an opportunity to prove, 
their case that as tenants of the lands in suit they have a right to claim pre-emption. 
Incidentally, when the respondents filed the present suits, they had a right to pre- 
empt under the relevant provisions of the Act as they stood at that tiine • by the 
amendment, that right has been taken away, but instead they claim another right 
by virtue of their status as tenants ofthe lands, and this right is, by the retrospective 
operation of section 3 1 , available to them. We must accordingly set aside the decrees 
passed by the High Court and send the matters back to the ^rtrComt with a SU 
tion that It should allow the respondents an opportunity to amend their claims by 
putting forth their right to ask for pre-emption as tenants under the amended pro- 
visions of section 15- .After the amendments are thus made, the appellants should 
be given an opportunity to file their written statements and then appropriate issues, 
should befframed and the suits tried and disposed of in the light of the findings on 
those issues in accordance with law. Under the unusual circumstances in which 



II] STATE OF KERALA V. APPUKUTTY (KapUr, J.). 66$; 

this litigation has thus secured a further lease of life, we direct that the costs incurred 
so far should be borne by the parties. 

K-L-B. ^ — Appeal allowed and 

Case remanded to trial Cour L 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J.L. Kapur and J.C. Shah, JJ. 


The State of Kerala 


Appellant* 


M. Appukutty 


Respondent. 


Madras General Sales' Tax Act (7^o/1939),i«/ionj9, 12 (2) and Rales 17 (1), 17 (1-a) and 17 (3-a) 
framed under section 19 of the Act — Vires scope and effect — Whether the notice issued by the Deputy Commissioner 
for escaped turnover was without judisdiction. 

Section 19 (1) of the Madras General Sales Tax Act (IX of 1939) provides that “ the State Govern- 
ment may make rules to carry out the purposes of this Act” and the Long Title of the Act is “an Act to 
provide for tlie levy of general taxon tlic sale of goods in the State ofMairas ”. Thus Rule 17 and the 
various clauses thereof made under section 19 of the Act are not beyond the rule making power of the 
State Government. 

In the instant case after an appeal to the Commercial Tax Officer there was no further proceeding 
and therefore the Deputy Commissioner who is the revising authority acted under Rule 17 (3-A) and 
issued a notice, which according to that sub-rule he had power to issue and then determined the escaped 
turnover. Sub-rule (3-A) of Rule 1 7 on its plain construction confers jurisdiction on the revising auAo- 
rity to issue the notice which it did issue and thus the judgment of the High Court is to that extent, 
erroneous and it cannot be said that the notice was svithout jurisdiction. 

Rule 17 confess on the Deputy Commissioners the power to determine and tax escaped turnover in 
cases where revisions have been taken to them (sub-rule (1-A)) and also where revisions have not 
been taken to them (sub-rule (3-A)) Provisions of section 9 (1) and (2) are therefore no bar to the 
exercise of the power of assessing escaped turnovers. It cannot be said in view of Rule 17 that the 
power of revision by the Deputy Commissioners is limited to powers xmder section 12 (2) of the Act. 

Appeal by Special Leave from the Judgment and Order dated the 25th Septem- 
ber, 1958 of the Kerala High Court in Tax Revision Case No. ii of 1957. 

S. T. Desai, Senior Advocate, (F. A. Syeid Muhammed, Advocate, with him), 
for Appellant. 

T. V.R. Tatachari, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Kapur, J. — In this appeal by Special Leave against the Judgment and Order of 
the High Court of Kerala the appellant is the State of Kerala and the respondent is 
the assessee. The appeal arises out of proceedings under the Madras General Sales 
Tax Act, 1939, (Madras Act IX of 1939) read with the Rules made under section 19 
of that Act. In this judgment the former will be referred to as the Act and the latter 
as the Rules. The area of Kozhikode was originally within the State of Madras, 
but by the States Re-organisation Act was transferred to the State of Kerala. The 
Madras General Sales Tax Act, however, continued to apply. 

The assessment period for the purposes of the turnover in dispute is 1952-53. 
By an order dated 27th March, 1954, the Deputy Commercial Tax Officer, Kozhi- 
kode, imposed sales tax on the respondent on a net turnover of Rs. 12,56,178-14-0 
and the appeal taken against that order to the Commercial Tax Officer was 
dismissed. On 15th March, 1956, a notice was issued by the Deputy Commissioner 
of Coimnercial Taxes against the assessee proposing to determine the escaped 
turnover for the period of assessment. By an order dated 31st March, 1956, the 
Deputy Commissioner determined the revised turnover. An appeal was taken 
against that order to the Sales Tax Appellate Tribunal, Trivandrum, but that 
appeal was dismissed on 23rd March, 1957- Against that order a revision was 
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taken to. the Kerala High Court and by its judgment dated 25th September, 

the High Court set aside the order of the Deputy Commissioner on the 
ground that the notice issued by the Deputy Commissioner of Coinmcrcial Taxes 
^as without jurisdiction and the order of the Appellate Tribunal was therefore 
erroneous. Another question which had been raised before the High Court, that 
the rule under which the Deputy Commissioner purported to act was ullra vires ot the 
Act, was not decided because of the decision on the first question i.c., of jurisdic- 
tion. Against that judgment and order the State of Kerala has come in appeal 
Jby Special Leave to this Court. 

In appeal, before us, two main contentions have been raised : One on behalf 
of the appellant— the State of Kerala— that the notice issued by the Deputy Commis- 
sioner ivas not without jurisdiction and the High Court’s opinion on that point ^ is 
erroneous ; and the second on behalf of the respondent asscssep that if the notice 
was not udthout jurisdiction then the rule under which the notice was issued was 
ultra vires as it was beyond the substantive provisions of the Act. For this purpose 
it is necessary to refer to some of the relevant provisions of the Act and the Rules. 
The procedure to be followed and the power of assessment of the Assessing Authority 
is contained in section 9 of the Act and we need only quote sub-sections (i) and (2) 
of tipt section which' read as under : — 

" 9 (I) Every dealer whose turnover is ten thousand rupees or more in a year shall submit _sU(A 
return or returns relating to his turnover in such manner and within such periods as may be prescribed. 

(2) (a) If the assessing authority is satisfied that any return submitted under sub-section (1) is 
correct and complete, he shall assess the dealer on the basis thereof. 

(6) If no return is submitted by the dealer under sub-section (1) before the date prescribed or 
specified in that behalf or if the return submitted by him appears to the assessing authority to be in- 
■correct or incomplete, the assessing authority shall assess the dealer to the best of his judgment. 

Provided ” 


Section 1 1 deals with appeals and section 1 2 with the power of the Sales Tax Authori- 
ties to pass orders in revision. One of the arguments relating to ultra vires was based 
on sub-section (2) of section i2 of the Act. That sub-section is as folloivs ; — 

“ Section 12 (1) The Commercial Tax Officer may, — 

(i) 

(ii) 

(2) The Deputy Commissioner may — ’ . 

(i) suo motu. or 


_ (ii) in respect of an order passed or proceeding recorded by the Commercial Tax Officer under 
^b-section (1) .or any other provision of ths Act and against which no appeal has been preferred to the 
Appellate Tribunal under section 12-A on application, call for and examine the record of any order 
passed or proceeding recorded under the provisions of this Act by any officer subordinate to him, for 
the purpose of satisfying himself as to the legality or propriety of such order, or as to the regularity of 
such proceeding, and may pass such order with respect thereto as he thinks fit.” 

Section iq-A provides for appeals to the Appellate Tribunal and section 12-B for. 
revision to the High Court. Section 19 gives power to the Government to make 
Rules and the relevant provisions of that section are 19 (i) and iq (2') ( f) They 
are as under : — ^ \ / 


“ 19 (1). The State Government may make Rules to carry out the purposes of this Act. 
provide ivithout prejudice to the generality of foregoing power such .Rules may 

...rtoa to tax under this Act of any turnover which has escaped assessment and the 

period within which such assessment may be made, not exceeding three years .” 

Under the rule-making power conferred by section 19 Rules have been framed and . 

^^under m this appeal with Rules 17 (i), 17 (i-A) and 17 (3-A). They read 


Iffor any reason the whole or any part of the turnover of business of a dealer or licensee 
S fi.^® • to the tax in any year or if the licence fee has escaped levy in any year, the asses- 

authority, as the case may be, (subject to the provisions in su^rulc ( 1-A) may 
* y e witoin three years next succeeding that to which the tax or licence feerdates (determine to 
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the best of his judgment tlie turnover whicli has escaped assessment and assess the tax payable on such 
tiunovcr) or levy the licence fee after issuingn notice to the dealer or licencee and after making such 
enquiry as he considers necessary.” 

“17 (1-A). Where in respect of the turnover referred to in sub-rule (1) an order has already 
been passed under section II or 12 the assessing authority shall make a report to the appropriate 
appellate or revising authority as the case may be, which shall thereupon after giving the dealer con- 
cerned reasonable opportunity of being heard, pass such orders as it deems fit.”. 

“ 17 (3-A). Tlie potvers conferred by sub-rules (1) and (3) on assessing authority or licensing 
authority may ako be exercised by the appellate authority referred to in section 1 1 ; or as the case may 
be, by the revising authority^ referred to in section 12, at any time -^sathin a period of three years nex 
succeeding that to which the tax, or as the case may be, the licence fee relates provided that sue 1 
authority shall give the ^dealer concerned a reasonable opportunity of being heard before passin 
orders under this sub-rule 

We shall first take up the question of jurisdiction raised by the appellant. The 
tribunal held that the porvers conferred on the Deputy Commissioner of Commer- 
cial Taxes under section 12 (q) and rule 17 (3-A) are distinct powers and action 
taken under Rule 1 7 (3-A) rvas not without jurisdiction. This finding was reversed 
by the High Court. Now section 1 2 (2) confers on the Deputy Commissioner the 
power suo motu or on an application to call for and examine the record of thd proceed- 
ings of any officer subordinate to the Deputy Commissioner for the purpose of 
satisfying himself as to the legality or propriety of such order and he can pass such 
order with respect thereto as he tliinks fit. The respondent’s argument was, and 
that argument was accepted by the High Court, that this provision contains the 
totality of the powers of the Deputy Commissioner and the power to assess escaped 
turnover is merely incidental to the power of revision and may be exercised only 
when revisional jurisdiction under section 12 (2) is invoked under that section and 
the record is sent for siio motu or on application and the legality or propriety of the 
order made by the Subordinate Officer is scrutinized. Therefore the Deputy Com- 
missioner was not in the absence of any substantive pi'oceeding for exercise of revisio- 
nal powers competent to assess escaped turnover. But the power to assess escaped 
turnover does not arise out of the revisional jurisdiction. In exercising revisional 
jurisdiction the Deputy Commissioner would be restricted to the examination of 
the record for determining whether the order of assessment was according, to larv. 
Rule 1 7 confers power to assess escaped turnover which may normally be exercised 
on matters de hors the record of assessment proceedings before the Deputy Commer- 
cial Tax Officer. It is true that the substantive provisions of the Act do not expressly 
deal ^vith the power and procedure for assessment' of escaped turnover, the Legis- 
lature has left it to be dealt Avith by statutory Rules to be framed under section 19, 
and rule 17 has been framed thereunder. Rule 17 (i) and (3-A) ex fade properly 
fall under section 19 (2) (/). In any event as was said by the Privy Council in 
King Emperor v. Sibnath Banerji & others^, the rule-making power is conferred by 
sub-section (i) of that section and the function of sub-section (2) is merely illustrative 
and the rules which arc referred to in sub-section (2) are authorised by and made 
under sub-section (i), The provisions of sub-section (2) are not restrictive of sub- 
section (1) as expressly stated in the words “ without prejudice to the generality of 
the foregoing power ” with which sub-section (2) be^ns and which words are similar 
to the words of sub-section (2) of section 2 of the Defence of India Act which the 
Privy Council rvas considering. Now sub-section (r) of section 19 of the Act 
provides that “ the State Government may make Rules to carry out the purposes 
of this Act ” and the Long Title of the Act is “ an Act to provide for the levy of 
general tax on the sale of goods in the State of Madras.” Therefore in our opinion 
Rule 17 and the various clauses thereof made under section 19 are not beyond 
the rule-making power of the State Government as contained in section 19. 

The first sub-rule of Rule 17 provides that the assessing authority may subject 
to sub-rule (i-A) at any time within three years next succeeding that to which the 
tax relates determine the turnover wliich has escaped assessment and assess the tax 
payable on such turnover. That is the power of the assessing authority. 


1. (1945) F.L.J. 222 : (1945) 2 M.L.J. 325 ; L.R. 72 laV. 241. 
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Sub-rule (i-A) deals with those eases where an order has already been passed 
by the appellate authority under section Ti or by a revising authority under section 
12. In those eases the assessing sulhority has to make a report to the appropnatc 
appellate or revising authority and tliat authority can, after giving the dealer cem- 
cerned reasonable opportunity of being heard, pass such orders as it thinks fit. 
There is then a third ease and that is where there has been no appeal or revision 
under sections 1 1 and 1 2 of the Act and therefore no order of the appellate authority 
or of revisional authority as contemplated in section 1 2 (2) of the Act and in those 
cases the appellate authority or the revising authority as the case may be has, under 
sub-rule (3- A), the same power as the assessing authority had under sub-rule (i-A) 
of Rule 17. In the present case after an appeal to the Commercial Tax Officer 
there was no further proceeding and therefore the Deputy Commissioner who is 
the revising authority acted under Rule 17 (s-A) and issued a notice which, according 
to that sub-iule he had power to issue and then determined the escaped turnover. 
We have already held that Rule -i 7 'is ..a valid rule under section 19 of the Act. 
Sub-rule (3- A) of Rule 17 on itsplain construction confers jurisdiction on the revising 
authority to issue the notice which it did issue and in our opinion, and w'e say so 
with respect, the judgment of the High Court is, to that extent, erroneous and it 
cannot be said that the notice was mthout jurisdiction. Therefore the impugned 
order was not incorrect. 

The respondent then argued that Rule 17 is ultra vires of the provisions of 
the Act and he put his argument like this ; that the power to assess is given to the 
assessing authority under section 9(1) and (2) which has been quoted above. The 
assessing authority is defined in section 2 (fl-2) to mean any person authorised by 
the State to make any assessment under this Act. Therefore the assessment of 
escaped turnover can only be done, if at all, by an “ assessing authority ” and not 
by a revising authority as he has not been autliorised by the State Government, 
The answer to this is in section 2-B. That section authorises the State Government 
to appoint as many Deputy Commissioners of Commercial Taxes as it thinks fit for 
the purpose of performing the functions conferred on them under the Act and such 
Officers shall perform their functions within such local limit as the State Government 
in this behalf may apign to them. Rule 17 confers on the Deputy Commissioners 
the power to determine and- tax escaped turnover in cases where revisions have been 
mken to them [sub-rule (i-A) j and also where revisions have not been taken to them 
[sub-rule (3"A)]. Provisions of section 9 (t) and (2) therefore are no bar to the 
exercise of power of assessing escaped turnovers. Moreover section 9 does not deal 
with escaped turnovers but is a provision for the determination of the turnover of a 
dealer m the first msrnnce nor can it be said that Rule 17 is in conflict with section 

of affairs and another jurisdiction i.e., 
where the Deputy Commissioner molu or on an application made calls for the 

ZZ the legality or propriety of an order made by one of the subor- 

the Denntv^'^Go ^ o^'^^ule 17 that the power of revision by 

the Deputy Comimssioners is limited to powers under section 12 (2) Rule 17 

deals with a separate and independent jurisdiction in regard to ?he Leaning 
and tamng escaped turnovers. The provisions of section 12 (2) ar 7 in iS 

conflict with the powers conferred under Rule 17 (i), 17 (i and 17 (J-A). ^ 

(3-A) is confined to cases where the revision 
filed under section 12 (2) is pending is not supported by the languagrof thm rffie 
Our attention was drawn to the judgment of the MaHn^ WtrrE 
Madras v. Louis Dreyfus & Co., Lth. But that case f 

(3-A) which came into force later. ^ does not deal with sub-rule 

In our opinion the order of the High Court j ■ . -j 

The appeal is allowed with costs. ^ erroneous and must be set aside. 


K.L.B. 


— 

1 . (1956) 2 327 : I.L.R. (1956) Mad. 1285: 6 S.T.G. 318, 328 (F.B.). 
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bijoy AHTTRA V . TATA IRON & STEEL CO., LTD. {Dos Gupta , J .), 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — B.P. Sinha, Chief Justice, P.B. Gajendragadkar, K.N. Wanchoo,. 
K.C. Das Gupta and J.C. Shah, JJ- 

Ananga Bij'oy Mittra .. Appellant*- 

V . 

The Tata Iron & Steel Co., Ltd., and others . . Respondents. 

Cholanagpur Tenancy Act (F/q/" 1908), sections 4 and 6 — ‘Raiyat' — Lease — Construction — 'Agricultural' 
or horticultural purposes.’ 

The facts, namely, that the land would be held on monthly tenancy and the tenant would abide by 
the house-building rules, have to be considered along with the earlier statement that the land was 
being applied “ for garden purpose ”. The terms of the application for lease arc sufGcient to show 
that the lease was not for an agricultural or horticultural purpose. The lessee cannot claim to.be a 
“ raiyat ” and therefore the suit for ejectment is maintainable in the civil Court. 

Appeal b-y Special Leave from the Judgment and Decree dated the 26th March,. 
1958 of the Patna High Court in Second Appeal No. 1330 of 1954. 

N.C. Chatterjee, Senior Advocate (R.C. Prasad, Advocate wth him), for Appellant. 

S.Pf. Andley and S.P. Varma, Advocates, for Respondent No. i. 

The Judgment of the Court was delivered by 

Das Gupta, J. — ^The subject-matter of this litigation is a plot of land measuring 
1,267 sq- ft. in the Sakchi New Planning Area in the town of Jamshedpur. On. 
23rd June, 1937, Abdul Gani, through whom the present appellant claims to b& 
interested in the land, applied for settlement of this plot of land to the Land Officer 
of the owner of the land, the Tata Iron and Steel Company Ltd. The application 
was allowed and the land was let out to Adbul Gani as a tenant from month tO' 
month at a rent of Re. i per month. The suit out of which this appeal has arisen 
was brought in 1949 for ejectment of the tenant after determination of the tenancy 
by a notice to quit the premises. There was also a prayer for arrears of rent at 
Re. I per month. 

The defence of Abdul Gani was that he was an agriculturist tenant as contem- 
plated under the Ghotanagpur Tenancy Act and not a monthly tenant and that no- 
monthly rent was paid for the land. It was also pleaded that the lease being for 
agricultural and horticultural purposes at an annual rent, the defendant acquired, 
a valid occupancy right and ^vas not liable to ejectment. The present appellant 
was added as a defendant by an order dated 25th May, 1953. He also filed a written 
statement contending that by operation of the provisions of Ghotanagpur Tenancy 
Act, Abdul Gani had acquired occupancy right, that the purpose for which settle- 
ment was made with Abdul Gani could not create a monthly tenancy and the plain- 
tiff was not entitled to Khas possession. 

The Trial Court (The Additional Munsif, Jamshedpur), accepted the defence- 
plea that the tenancy created in favour of Abdul Gani was agricultural, that Abdul 
Gani had acquired an occupancy raiyat’s right therein and as the tenancy was 
governed by the Ghotanagpur Tenancy Act the suit was not triable by a civil Court. 
Accordingly, he dismissed the suit. 

On appeal, the Subordinate Judge, Singhbhum, agreed -with the findings of 
the Trial Court that the holding was agricultural and therefore governed by the 
Ghotanagpur Tenancy Act and accordingly affirmed the judgment and decree of 
the Trial Court. 

The High Court of Judicature at Patna however came to the conclusion in 
Second Appeal that the lease was not for agricultural and horticultural purposes 
and there was no question of the defendant having acquired the right of occupancy 
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in the land. The High Court allowed the appeal, set aside the judgment and decree 
of the Courts below and decreed the plaintiff’s suit. 

Against this decision of the High Court this appeal has been filed by Special 
Leave granted by this Court, 

In support of the appeal it is urged before us by Mr. N. G. Ghattcrjcc, that the 
High Court erred in holding that the lease was not for agricultural or horticultural 
purposes. He points out that the application for lease of the land mentions " garden 
p\itposc 3.S tKc purpose of the tcn3.ncy ^.nd. 3.rgucs tliD-t thn-t is sufficient to iHtiKC 
Abdul Gani a raiyat within the meaning of section 6 of the Cbotanagpur Tenancy 
-Act. Section 4 of the Act states that for the purpose of this Act there shall be four 
classes of tenants, namely, (i) tenure-holders, (2) raiyats, (3) under-raiyats and (4) 
Mundari Khunt-kattidars. Admittedly and obviously, Abdul Gani was not a 
tenant under clauses (i j, (3) and (4) and the only way he could come within the 
ambit of Ghotanagpur Tenancy Act was by being a “raiyat” as mentioned in clause 
(2). “ Raiyat ” is defined in section 6 of this Act to mean 

*' primarily a person who has acquired a right to hold land for the purpose of cultivating it ly 
'Self or by members of his family or by hired servants, or with the aid of p^artners ; and includes the 
r successors-in-interest of persons who have acquired such a right. ....... 

It has been settled by a number of decisions of the Calcutta and the Patna High 
Courts that the purpose of planting an orchard comes within “the purpose of culti- 
vation ”. If it appears that Abdul Gani took lease of the land in dispute for the 
purpose of growing an orchard he clearly became a raiyat under the Ghotanagpur 
' Tenancy Act. While there is no document creating the lease w’e have, in the 
present case, Abdul GanTs application for lease and the landlord’s order granting 
the lease. The application is in these words : — 

“ I beg to apply for a plot of land measuring 1,267 S 3 , ft. in Sakchi New Planning for Garden 
. Purpose and for permission to retain one step in &e east side. 

I agree to hold the land on monthly tenancy and to abide by the terms and conditions of die Com- 
pany and the house building rules. I also agree to abide by the rules and by-latvs of the Jamshedpur 
Notified Area Committee in force from time to time. 

I agree to pay the security deposit to be fixed by you in respect of my tenancy as soon as the plot 
- is allotted to me and shall submit the plan of my proposed house for approval of tlic Chief Town Engi- 
neer before I start construction. 

I therefore request that you will kindly allot me a plot of land in the above mentioned Basti on 
■ your usual terms. ” 


Mr, Chatterjee fastens on the words “ for garden purpose ” and argues that 
that shows clearly that the purpose was to grow an orchard. It will not be proper 
however to look only at this one phrase “ for garden purpose ” and to ignore the 
rest of the document. It has to be noticed that after stating in the first sentence 
that he wanted the land “ for garden purpose ” Abdul Gani stated in the next 
paragraph that he agreed to hold the land “ on monthly tenancy ” and again that 
abide by the terms and conditions of the Company and the house 
building rules.” It is difficult to conceive of a lease for cultivation being taken on a 
monthly tenancy. It is even more difficult to understand why Abdul Gani would 
agree to abide by the house building rules ” if the purpose was only to grow an 
ordiard. These two facts, namely, that the land would be held on monthly tenancy 
and the tenant would abide by the house-building rules, have to be considered along 
■ with the earlier statement that the land was being applied “ for garden purpose 
The terms of the application for lease are, in our opinion, sufficient to show that the 
, lease was not for an agricultural or horticultural purpose. In view of this, it is 
unnecess'ary to investigate how the land was actually used. It may be mentioned 
however that if one did examine the evidence to find out such user, it becomes 
clear that while a part of the land was used for growing some guava trees and some 
flowers, a pacca room was also erected on a portion of the land. On a consideration 
•of all these things we find ourselves in agreement with the High Court that the 
purpose of the lease was not agricultural or horticultural. ° 
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We have, therefore, come to the conclusion that the High Court -w'as right in 
■decreeing the plaintiff’s suit. The appeal is accordingly dismissed with costs. 

VS. ■ Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P.B. Gajendragadkar, K.N, Wanchoo, K..C. Das Gupta and 
J.G. Shah, JJ. : : . 

Gajendra Narain Singh . . Appellant* 

V. 

Johrimal Prahlad Rai . , . . . . Respondents. 

Civil Procedure Code (V of i90S), OrJer 2\, rule 50 and Order 50, rules 5 and 6 — Suit against firm — 
Person served as a partner— Decree obtained against firm — Execution against person served as partner. 

It is clear by the express words, of the Order 30, ruled, Civil Procedure Code, that in default of 
I the notice prescribed in tlie rule the person served' shall be deemed to be served as a partner. 

The person so served as a partnepdid not enter appearance under protest. He filed an appear- 
ance in his individual name in the. suit, and obtained an adjournment from the Court to enable him 
to file his ■written statement. The appearance so filed must be deemed to be on behalf of the firm. At 
the hearing of the summons for directions he contended that he was not a partner of the defendant firm 
. and applied for leave to withdraiv his appearance which was filed without protest. Unless the Court 
■permitted him to withdraw the appearance initially filed it continued to be an appearance under rule 
•6 of Order 30 on behalf of the firm. Relying upon sub-clauses (4) and (c) of sub-rule (1) of rule 5o of 
•Order 2 1 a plaintiff who has obtained a decree against a firm may e.xecute it against any person 
who has been individually served tvith the summons as a partner and has failed to appear and also 
• against any person who has appeared in -his own name under rule 6 or rule 7 of Order 30. 

The plaintiffs did undoubtedly make an 'apph'catioa for leave to execute the decree against the 
■partner served under Order 30, rule 5 on the footing that he tvas a person other than a person referred 
to in clauses (b) and (e) of sub-rule ( 1 ) of rule 50, Order 2 1 , but that proceeding was plainly the result 
■ of an incorrect appreciation of the. true position in law. On that account his right under Order 21 
rule 50 (I) (6) ^vas not lost. The plaintiffs were entitled to abandon the application for leave under 
•-sub-rule (2) and to execute the decree under sub-rule (1). 

Appeal from the Judgment 'and Decree dated the 5th September, 1958 of 
the Patna High Court, in, Miscellaneous Appeal No. 252 of 1955. 

A.V. Viswanatha Saslri', Senior Advocate {Togeshwar Prasad and Udai Pratap 
Singh, Advocates, with him), , for Appellant. 

G.S. Pathak, Senior Advocate {Rameshwar Math and S.M. Andley, Advocates of 
Mjs. Rajinder Marain & Co.,' with him), for Respondents. 

The Judgment' of .the Court was . delivered By 

Shah, J . — M/s. John Mai Prahlad Rai — hereinafter referred to as the plaintiffs 
— commenced an action against M/s. Tirhut Umbrella Works(afirm carrying on 
business at Laheriasarai in the State of Bihar) in the City Civil Court, Bombay, 
for a decree for Rs. 320 with costs and interest. Summons of the suit tvas served 
upon one Gajendra Narain Singh — hereinafter referred to as ‘ Singh ’ — at Road 8 
R Block at Patna (Bihar) as a partner of the defendant firm. Mr. D.B. Tilak an 
Advocate who was engaged by Singh.filed on 22nd April, 1953, in Court a Vakalat- 
nama signed by Singh authorising him to act, appear and plead in the suit. A 
'Chamber Summons for' directions for trial of the suit as a Commercial Cause was 
thereafter served on Singh. On gth September, 19585 Tilak as Advocate for 
'Singh addressed a letter to the Attorneys of the plaintiffi requesting theni to consent 
to an “ adjournment of the * * * suit ” to enable Singh to file his written state- 
ment. By consent of the Advocates the- Chamber Summons for directions stood 
adjourned by order of the Court for a fortnight. When the Chamber Summons 
for directions was taken up for hearing on 24th September, 19585 Mr. Tilak informed 
the Court that Singh claimed that he was not a partner of the defendant firm, and 
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orally prayed for an order permitting withdrawal of tlic appearance filed in Court, 
The Court declined to accede to the oral request and directed the appropnate pro- 
ceedings to withdraw the appearance may, if so advised, be taken by Singh. The 
Court directed that the suit be transferred to the list of Commercial Causes and gave 
directions for the progress of the suit. When the suit \vas taken up for hearing 
before the City Civil Court on 27th November, 1953, Mr. Tilak again appeared 
and submitted that his client on whom summons was served in the suit, was not a 
partner of the defendant firm and prayed that he be- allowed to withdraw the ap- 
pearance which was filed without protest. The Court rejected the application lor 
leave to withdraw the appearance and also rejected the application of Mr, Tilak 
for an adjournment of the suit. Mr. Tilak then withdrew from the suit with leave 
of the Court, and the suit was heard ex parte. The Court recorded the evidence of a 
witness for the plaintiffs and admitted certain copcspondcnce tendered by the 
plaintiff and decreed the suit as prayed. 

The decree was forwarded by the Registrar of the City Civil Court, Bombay, 
to the Court of the District Judge, Patna, with a certificate of non-satisfaction. TJie 
plaintiffs then applied for leave to execute the decree against Singh under Order 
21, rule 50 (2) of the Code of Civil Procedure.'. Singh contended that he was not a 
partner of the defendant firm and that he was not liable to satify the debts of that 
firm ; that he was not served with the summons in- the suit ; that he had appeared 
in the suit in which the decree was passed not as a partner, but in his individual 
capacity ; and that he had informed the . Court that he was not a partner of the 
defendant firm. The plaintiffs then applied for execution of the decree claiming 
that no order of the Court granting leave to execute the decree was necessary, the 
District Judge, Patna, by his order dated 12th May, 1955, held that execution could 
not be directed against Singh relying upon sub-clauses {b) or (c) of rule 50, Order 21, 
for the question whether he was a partner of the defendant firm was left undecided 
by the City Civil Court. The learned District Judge further lield on the evidence 
that Singh was not a partner of the defendant firm. 

In appeal against the order of the District Judge rejecting the application for 
execution against Singh, the High Court at Patna held that , on the facts proved 
the plaintiffs were entitled as of right to execute the decree under Order 21, rule 
50 (i) (6) against Singh. The High Court accordingly reversed the order passed 
by the District Judge and directed execution to proceed against Singh. With 
certificate under Article 133 (i) (a) granted by the 'High Court, this appeal has 
been preferred by Singh. 

Order 30 of the Code of Civil Procedure deals with the manner in whieh suit® 
may be filed by or^ against firms. Two or more persons carrying on business in 
India may be sued in the name of the firm of which' they were partners at the time 
of the accrual of the cause of action. Where a suit has been filed against the firm 
sunamons may be served in the manner prescribed by rule 3. That rule, in so far 
as it is material, provides — 

either persons arc sued as partners in the name of their firm, the summons shall be served 

(a) upon any one or more of the partners, or 

anvneionhaSn/ft"th?Umi^or.^‘ which the partnership business is carried on within India, upon 
^fte Comt nianagement of the partnership business there. 

Provided * * * * * * * 

The plaintiffs had sued the partners of M/s. Tirhut Umbrella Works in the firm 
name, and the summons was served on Singh at Road 8, R Block, Patna. The 
on^nal su^ons would normally be with Singh but he did not care to produce 
It before the District Judge, Patna. The High Court on a revietv of the circum- 
l d the conclusion Singh was served with summons of the suit as 

a partner of the defendant firm. That conclusionis amply supported by the evidence 
and the presumption which arises under rule 5 of Order 30 which provides : 
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“ Where a summons is issued to a firm and is served in the manner provided by rule 3, every 
person upon whom it is served shall be informed by notice in writing given at the time of such service, 
whether he is served as a partner or as a person having the control or management of the partnership 
business, or in both characters, and, in drfault of such notice, the person served shall be deemed to be 
served as a partner. ” 

It is not possible to say whether the summons was accompanied by the notice 
contemplated by rule 5, but, it is clear by the express words of the rule that in default 
of such notice the person served shall be deemed to be served as a parnter. Singh 
has in his affidavit sworn in the suit, and also in his testimony at the hearing in the 
execution proceeding admitted that he was served with a summons in the suit, and 
Mr. Viswanatha Sastri appearing for Singh has fairly not challenged the finding 
that Singh must be deemed to have been served as a partner of the defendant firm. 

Rule 8 of Order 30 provides ; — 

“ Any person served with summons as a partner imdcr rule 3 may appear imder protest, denying 
that he is a partner, but such appearance shall not preclude the plaintiff from otherwise serving a 
summons on the firm and obtaining decree against the firm in default of appearance where no partner 
has appeared. ” 

The rule enables the person served as a partner to appear under protest and to deny 
that he is a partner of the firm which is sued. Appearance under protest by the 
person sued renders the service of summons as regards the defendant firm ineffective. 
The plaintiff may obtain a fresh summons against the firm and serve it in the manner 
prescribed by Order 30 rule 3 against another person who is alleged to be a partner ^ 
by the plaintiff or against the person who has the control or management of the 
partnership business. A decree against the defendant firm so obtained may with 
leave under Order 21, rule 50 (2) be executed against the firm and also against the 
person who had been initially served as a partner and who had appeared under 
protest denying that he was a partner. The plaintiff, however, is not obliged to 
obtain a fresh summons : he may request the Court to adjudicate upon the plea of 
■denial raised by the person served and appearing under protest. The Court will 
then proceed to determine the issue raised by that plea. If the Court finds on evi- 
dence that the person served was not a partner at the material time, the suit cannot 
proceed, unless summons is served afresh under rule 3 : if the Court holds that he was 
a. partner, service on him will be regarded as good service pn the firm and the suit 
will proceed against the firm. 

In the present case Singh did not enter appearance under protest. He filed 
an appearance in his individual name in the suit, and obtained an adjournment 
from the Court to enable him to file his written statement. The appearance so 
filed must be deemed to be on behalf of the firm. At the hearing of the summons 
for directions he contended that he was not a partner of the defendant firm and app- 
lied for leave to withdraw his appearance which was filed without protest. Unless 
the Court permitted Singh to withdraw the appearance initially filed, it continued 
to be an appearance under rule 6 of Order 30, on behalf of the firm. We are not 
•concerned in this, case to decide whether the application of Singh for leave to with- 
draw his appearance was properly rejected. That question could only be raised in 
a proceeding adopted by Singh in the proper Court challenging the decision of the 
City Civil Court and not in the proceeding for execution of the decree. Order 21, 
rule 50 of the Code of Civil Procedure deals with execution of decrees against firms. 
By clause (i) it is provided ,; 

“ Where a decree has been passed against a firm, execution may be granted — 

(a) against any property of the partnership ; 

(4) against any person who has appeared in his own name under rule 6 or rule 7 of Order 30 
or who has admitted on the pleadings that he is, or who has been adjudged to be, a partner j 

(e) against any person who has' been individually served as a partner with a summons and has 
(failed to appear. 

Provided * * " * , * * ” 

Clause (2) provides : 

" Where the decree-holder claims to be entitled to cause the decree to be executed against any 
person other than such a person as is referred to in sub-rule (1), clauses (4) and (c) as being a partner 
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in the firm he may apply to the Court wliich passed the decree for, leave, and where the liability is not 
disputed such Court may grant such leave, or, where, such liability ^ disputed, may order that thc- 
lia&lity of such person be tried and determined in any manner in which any issue in a smt may be: 
tried and determined. 


By clause (3) it is provided ; 

“ Where the liability of any person has been tried and determined under sub-rule (2), the order 
made thereon shall have the same force and be subject to the same conditions as to appeal or othcrwiser 
as if it were a decree. ” 

Manifestly relying upon sub-clauses {b) and (c) of sub-rule (1) a plaintiff who has 
obtained a decree against a firm may execute it against any person Avho has been 
individually served with the summons as a partner and has failed to appear and also 
against any person who has appeared in his own name under rule 6 or rule 7 of 
Order 30. Singh being a person who had after being served as a partner appear- 
ed under rule 6, the decree of the City Civil Court, Bomba.y, was executable against, 
him. 


The plaintiffs did undoubtedly make an application for leave to execute the- 
decree against Singh on the footing that he was a person other than a person referred 
to in clauses (i) and (c) of the sub-rule (i) of rule 50, Order 21, but that proceeding: 
was plaintly the result of an incorrect appreciation of the true position in law. On 
that account his right under Order qi, rule 50 (i) (b) was not lost. The plaintiffs 
were entitled to abandon the application for leave under sub-rule (2) and to execute- 
the decree under sub-rule (i). 

The record of the City Civil Court, Bombay, tendered before the District Judge: 
clearly establishes that Singh who was served as a partner of the defendant firm filed 
an appearance under rule 6, Order 30 of the Code of Civil Procedure, and thereafter 
his application for withdrawal of appearance tvas rejected and the suit was decreed 
against the firm. This decree against the firm was, by virtue of sub-rule (i) clause- 
(6) of rule 50, Order 21, liable to be executed against Singh. 

The High Court was, therefore, in our judgment, right in directing execution of 
the decree of the City Civil Court, Bombay against Singh. The appeal fails and is 
dismissed with costs. 


V.S. 
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Appeal dismissed'. 


H. SuBBA Rao, N. Rajagopala Ayyangar andJ. R- 

MUDHOiKAR, JJ. . . 

HajiT.J. Abdul Shakoor and others , Appellants^ - 

Bijai ICmnar Kapur and others r. , * . 

. - . . Respondents. 

Dicret— Construction— Decree in terms o/razinama in mortease suit~T,rm if,., « , J j. 

.are hereby sold for the amount of the decree in full satisfaction ihefeof mortgaged property 

sale within ten days from this dale ’’—Failure of deferfdants to execute sltdeed^TfiL 
execution or whether separate suit is essential therefor-Civil Procedure Code (Vof&OrZ 

A suit to enforce a mortgage-was decreed in terms of } ,e. ru o. 

whereof were “ (1) That the defendants Lrcin agree to a deSL rdevant terms- 

That the mortgaged properties are hereby sold for the^Lnount of the as pray^ fpr. * (2) 

The defendants will execute a regular sale deed within ten davs from satisfaction thereof^ 

having executed the regular sail deeds the Innlieffo? ” The defendants not 

defendants opposed. pimmitu applied for e.xecution of the. decree which the 

Held : The terms of the compromise “related” to thr mi - . ' ' 

conveyed consisted entirelyofproperty included in the Property which was to be- 

in execution of the mortgage decree which was the relief therefore liable to be sold 

conveyance under the razinama was the sum for the lecavp^iZ P^^rot. The sale price for the- 
there was nothing which was outside the scope of the suit Wherefore- 

consideration for the compromise. The agreement wns 1 m conveyance 

^Brcement was lawful and an executable dea-ce- could be: 


*-G.A.No. 176 of 1960. 


idtii November, 1962. 
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p^ed in terms thereof. It cannot be said on a proper construction of the razinama that the mere- 
a^eement to convey and not an actual conveyance was intended to operate as a satisfaction of ihe- 
decree to be passed. The decree-holders arc accordingly entitled to execute the term for executing- 
the sale deed. 

Appeal from the Judgment and Decree, dated the 2nd June, 1958 of the Mysore- 
High Court in R.A. No. 268 of 1957. 

S. K. Javali, K.' P. Bhat and B. R. L. Iyengar, Advocates, for Appellants. 

iS”. K. Venkaiaranga Iyengar and R. Gopalakrishnan, Advocates, for Respondents. , 

The Judgment of the Court tvas delivered by 

Rajagopala Ayyangar, J. — On 27th March, 1954 the three Kapurs — ^who are the 
respondents before us — filed original Suit No. 29 of 1954 before the District Judge,. 
Bangalore, against the 3 appellants who are brothers, for the recovery of oyer 
Rs. 50,000 and subsequent interest and costs due on a simple mortgage. Before the 
suit came on for trial the parties filed a memo of compromise, dated 30th September, 
1955 and they prayed that the suit may be decreed in terms thereof. The Court 
accepted the application and passed a decree as prayed for, the order reading : 

“ It is ordered and decreed that the plaintiff’s suit be and the same is hereby decreed as per terms, 
of the compromise, the copy of which is hereunto anne.xed. " 

The terms of the razinama ran as follows : 

“ 1. That the defendants herein agree to a decree being passed as prayed for. 

2. That the mortgaged properties are hereby sold for the amount of the decree in full satisfac- • 
tion thereof. The defendants will execute a regular sale deed tvithin ten days from this date. 

3. That the mortgaged properties are_ hereby put in possession of the plaintiff (decree-holder) 
by the 3rd defendant (judgment-debtor) and judgmenydebtors 1 and 2 agreeing to pay rent at Rs. 75 
each for the Uvo shops bearing Nos. 12 and 14 respectively, Godotvn Street, Bangalore City in their 
actual occupation and by attornment of the other properties in the occupation of the other tenants. 

4. That on the judgment debtors or their nominees tendering the aforesaid decree amount 
through Court or otherwise within the aforesaid one year from the date of the decree, the decree-holders 
bind tliemselves to reconvey the properties which are sold to them under tljis razinama at their cost 
provided it is distinctly agrew that time is essence of the contract and provided also that if the judg- 
ment-debtors defatilt in paying the rents as aforesaid on or before the 15th of any month they will lose 
the concession hereby offered to them of having reconveyance of the properties in one year’s time. 

5. Attachment on the properties belonging to the 2nd and 3rd defendants obtained before 
judgment stands hereby raised. 

6. The defendants hereby assure that the properties hereby sold are not subject to any attach- 
ment. In the event of any attachment subsisting on the properties it is hereby agreed that the mortgage 
security shall not be merged by the sale. *’ 

Broadly stated, the question raised in this appeal relates to the executability of clause 
2 of this compromise decree but before examining this contention it is necessary to , 
state a few facts. It would be noticed that under the second sentence of clause 2 
the appellants had to execute a regular sale-deed within ten days from 30th Septem- 
ber, 1955. They, however, did not do so and thereupon the respondents filed, on-. 
31st October, 1955, Interlocutory Application No. 6 of 1955 (later numbered as- 
Execution Application No. 83 of 1956 ) for directing the appellants to execute the 
sale-deed and they annexed to their application a draft sale-deed in which clauses 3. 
to 6 of the razinama were recited. Apparently there were disputes between the 
parties each accusing the other that it had not conformed to its undertaking under 
the compromise, but with these we are not now concerned. Thereafter the appellants 
filed an application in the suit on i6th March, 1956 praying that a sale-deed might,, 
be executed in favour of a third party to the proceedings ^vho had agreed to purchase 
the property on terms of paying the full decreed-amount as provided for by clause 
4 of the razinama. This application was opposed by the respondents and there were 
further applications of a similar type which it is not necessary to detail except to 
point out that they all proceeded on the basis that the compromise-decree was cap- 
able of execution without any necessity for a further suit. The appellants did not^ 
succeed in these^applicatiops. It is sufficient if hereafter attention were confined 
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to the application by the respondents— EA. 83 of igsGby which they sought to get the 
-appellants to execute a sale-deed in their favour in accordance with the opening 
sentence of clause 2 of the compromise. The appellants opposed this application on 
the technical ground that the relief sought could not be liad on execution but only by 
-a separate suit in as much as the same did not “ relate to the suit ” within Order 
23, rule 3, Civil Procedure Code, to whose terms we shall refer presently TJiis 
•objection was upheld by the learned District Judge of Bangalore and the prayer of thc- 
respondents for directing the appellants to execute a sale-deed in their favour was 
SSS 1 ; J been reversed by the learned Judges of the High Court on 

appeal by the respondents and it is the correctness of this judgment that is canvassed 
m this appeal which comes before us on a certificate of fitness granted bv the Hiffh 
‘Court under Article 133 (i) (a) of the Constitution. ' ^ > he High 

It would be seen from this narration that the point involved in the appeal is 
•very narrow and turns on the question whether the High Court was Sed hi 
directing the appellants to execute a sale-deed conveying the suit proPcSs m tS 
respondents in the proceedings in execution of the decree in Originfl SuS No 20 of 

entire raztnama including all its terms. relevant* sLtutorv'n^'^ embodied the 
“““ « 3 S'* KSe^odl' 

by any lawfal agreemsM “ rfenianTs'aM “ P"* 

^hole or any part of the subject-matter of the suit, the Court shall 0 respect ol the 

..^am&cnon » be tceetded and shall pas. a decree in aceord.„ce”£S‘; SSr“ il' rSSrS 

part of the decree, an objection as , o thfc^StfbT^^ •'"= **' 

be raised in execution proceedings but shall of any particular term could 

There is no dispute that the agSment S Hw J be. 

be passed “ so far as it related to the suit ” ^ Thn ^ table decree could 

the argument turned on the import of the expression “1*5? * "^o^t of 

occurring in rule 3, learned counsel for the iJinrll relates to the suit” 

before us, but rather on the construction onw si ^ ^bat contention 

and their inter-relation to which wc shall advon clauses of the compromise 
point out that the learned Judges Ire nVht fn fhl -"'""I" hLever, 

the comproiruse “ related ” to®JL sS. The nil' 

consisted entirely of property included in tvhich was to be conveyed 

hable to be sold in oKecuLn of tKorttage de^e^f • f"‘‘ 

the plaiut. The sale price for the r„Sce “ 'r; *<*!» it 

for the recovery of ■which the suit was laid TK ^cizznama was the sum 

was outside the scope of the suit. Besides all therefore nothing which 

deration for the compromise. In these circumsiil .conveyance was the consi- 
that learned Counsel for the appellants laid ^ ^natter for surprise 

persuaded the learned District Judge to dismicc th ^^Pb^sis on the point which 

Learned Counsel for the appellants htr application. ' ' 

in the alternative. His first and primary two contentions 

struction of the compromise, the considom that on a proper con- 

execution of the conveyance by the iudPTnp t was Inot the actual 

but merely the agreement to exiute to the decree-holder 

under clause i of the compromise the defpr,rt**'^f^^u ^^e pointed out that, 
being passed as prayed for, which meant th^ff ® bad agreed to. a decree 
usual form had to be passed. That decree it mortgage decree drawn up in the 
promise agreed to be treated as'satisfied and submitted, was under the com- 

tely on the filing of the compromise and hp c ^tisfaction to be recorded immedia- 
clause 2 “ The mortgaged properties* are that the opening words in 

in full satisfaction thereof ”waf a Srence rS the amount of the decree 

cicrence to the agreement to execute the convey- 
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ance. There were other clauses in the compromise-^clauses.3 to 6 — but these, he 
submitted, related to the inter se rights between the parties. The contention was 
that these other clauses of the razinama including the second limb of clause 2 were 
intended .to be' enforced or implemented not by way of execution of the decree in 
this suit but that the decree to be passed under clause i ryas to be treated as fully 
satisfied on the filing into Court of the memo, of compromise and the same being 
recorded by the Court with the result that thereafter no portion of the'decree remain- . 
ed alive. We find ourselves wholly unable to accept this argument. No doubv 
under clause i there was to be a simple mortgage decree as prayed for in the suit, 
but it would, however, not be a proper construction of the first sentence of clause 2 - 
to say .that the mere agreement to convey and not an actual conveyance was intended 
to operate as a satisfaction of the decree passed or to be passed under clause r . 
Learned counsel is, no doubt, right in his submission that the sale of the property to 
the decree-holders under clause 2 was not to be absolute in the sense of conferring a 
right to an unconditional conveyance since the title to be obtained under' the sale 
was subject to the conditions contained in clauses 3 to 6 and particularly clause 4 
under which it was stipulated that the title to the property might, on the happening 
of certain contingencies, be divested from the decree-holders to whom it had been' 
conveyed under clause 2. In that sense clauses 2 to 6 might constitute an integrated 
scheme for adjusting the rights of parties buton that account it ^vouId not be open to 
the construction that the mere agreement to convey contained in clause 2 (subject 
to the conditions stipulated in clauses 3 to 6) by itself amounted to a satisfaction of 
the decree. 

The other submission of learned counsel was that the learned Judges should 
not have directed the execution of a conveyance in favour of the respondents without 
attaching to it the conditions laid down in clauses 3 to 6 and also without an exami- 
nation of the question whether the appellants were entitled to enforce the reconvey- 
ance provided by those clauses. On this matter the learned Judges expressed 
themselves thus : . - 

“ The decree-holder b entitled to execute the decree in respect of clause 2 of the compromise. No 
opinion is expressed as to the executability of the other clatises of the compromise as that question nas 
not been raised ■ before us. ” ' 

The fact, therefore, was that this- point about either the inter-relation bettveen clause 

2 on the one hand and clauses 3 to 6 on the other or the contention of the appellants 
that they were entitled to relief under clauses 3 to, 6 was hot reised before the High 
Court and the matter was therefore left open. The appellants can in the circum- 
stances obviously have mo cause- for complaint that the High Court did not deal 
with it. The question as to whether the appellants are entitled to relief under clauses 

3 to 6 or whether they had lost their right to do so, is one which would have to be 
investigated on facts and cannot therefore be urged before us. We do not, therefore, 
propose to pronounce upon it either. It would, of course, be open to the appellants 
to agitate their rights in appropriate proceedings if they are so advised. No other 
point has been urged before us. 

The appeal fails and is dismissed with costs. 

K.S. 
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Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

,* (Civil Appellate Jurisdiction.) 

Present S. J. Imam, K. Subba Rao and J. R. Mudhoekar, JJ. 

Bhoju Mandal and others *• Appellants* 

V. , ■ 

Debnath Bhagat and others • * Respondents. 

Transfer of Properly Act (/Fo/1882), sedion 58 (c)—Morlgase by conditional sale or sale with a condilioir 
of repurchase— Test— Deed—Construclion— Reference to similar documents— If can be made. 

The document was executed not only for discharging tlic mortgage in favour of the vendee but 
also for paying other debts and for meeting cultivation expenses. The document says in expre^ terms 
that the property was ‘ sold and vended ’ which arc certainly words of conveyance and that alter .the 
prescribed period and after the amount was paid tlic vendors would take the vended property from me 
vendees which are again words of reconveyance, the words used in the document being those usually 
adopted by village document-rvriters. 

The important factor that out of the larger extent of the property that was mortgaged: .a lesser 
extent tvas transferred for a bigger amount than the mortgage amount would be a clinching circum- 
stance in favour of holding the transaction as a sale. The sum also represented the real value of the 
land. . 

The taking over his liability to pay the rent by the executant for a short period subsequent to tlie 
execution of the document may be due to the fact that the rent had become due before the execution, 
of the document. This is at best a neutral circumstance. The provision in the document tliat if due 
to any defect in title the vendees were dispossessed the consideration amount witlt interest was charged 
on the property, is nothing more than an indication of the intention to keep alive the mortgagee’s rights 
under the earlier document, as is the position in law. 

In ascertaining the intention' of parties under one document a decision on a construction of the- 
terms of another document cannot ordinarily afford any guidance unless the terms are axactly similar 
to each other. 

Appeal by Special Leave from the Judgment and Decree, dated the 31st March, 
1958 of the Patna High Court in Appeal from Appellate Decree No. 582 of I954> 

Jagadish Chandra Sinha and R. R. Bisioas, Advocates, for Appellants. 

Bhawani Lai and P. C. Aganvala, Advocates, for Respondents Nos. i to 16. 

The Judgment of the Court was delivered by 

Subba Rao, J. — ^The only question in this appeal is whether the suit document 
is a mortgage by conditional sale or a sale with a condition of re-purchase. 

The facts that gave nse to this appeal may be briefly stated ; On 2nd February, 
^9245 appellants i and 2,’ their father late Matooki Mandal and their uncle 
late Lila Mandal executed a deed purporting to convey a property of the extent of 
12.6 acres in favour of respondents i and 2 for a consideration of Rs. 2,800 and put 
them in possession of the same. In 1950 the appellants instituted Title Suit No. 73. 
of 1950 Id the Court of the Munsif, ist Court, Bhagalpur, Bihar, for redemption on 
the ground that the said document was a mortgage by conditional sale. The 
contesting defendants, i.e., respondents i and 2 pleaded that the said document was 
not a rnortgage but an out and out sale and therefore the suit for redemption was. 
not maintainable. The Munsif and on Appeal the Subordinate Judge, Bliagalpur, 
accepted the contention of the appellant and decreed the suit but on Second Appeal 
the High Comt held that the document was a sale and on that finding the appeal 
was allowed and the suit was dismissed with costs throughout. The appellants by 
Special Leave preferred the present appeal against the decree and iudgment of the 
High Court. 

The only question in this appeal is whether the said document is a mortgage 
or sale. As the question turns upon the construction of the provisions of the sale- 
deed, It would be convenient to read the document as the High Court did omitting: 
the unnecessary words : — ^ 


G.A. No. 204 of 1960. 
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1. “We, the executants, executed a registered Sudbhama bond, dated' 1st March, 1923,. 
in favour'of Deonath Bhagat and Raghunath Bhagat and received the entire consideration money. 

2. We, the. executants, are badly in need of some money in cash for repayment of debt of 
Sumeri Kapri and are in great need of some more money in cash for meeting the expenses of cultivation, 
purchasing bullocks and also for meeting the household expenses and repayment of petty debts to 
creditors. 

3. We, the executants, cannot arrange the aforesaid money in cash without selling some pro- 
perty. 

4. Deonath Bhagat and Raghimath Bhagat aforesaid have not up till now entered into posses- 
sion of the Sudbhama property and they are making a demand for the money and it is absolutely 
necessary to repay the money to the said creditors. 

5. Hence on negotiation for sale of the same property with the said Bhagats by way of condi- 
tional sale the said Bhagats agreed to purchase our property and to pay money in cash for repayment 
of the debts of Sumeri Kapri and for meeting other axpenses. 

6. Hence we, the executants, have sold and vended 12.6 acres of Nakdi jot land for. Rs. 2,800 
to Deonath Bhagat and Raghimath Bhagat. 

7. We declare that in the month of Baisakh 1334 FasH we shall on repayment of the said 
amount in full and in one lump sum to the said Bhagats, take back the vended property from the said 
Bhagats and that in case of failure of repayment of the consideration money of this deed of sale in full 
within the stipulated time, this deed of sale will remain in force and we the executants, or our heirs, 
shall not be competent to demand the rettim of the vended property. 

8. Out of the consideration money of this sale deed Rs. 1,600 due to the said Bhagats under the 
bond, dated 1st March, 1923 was paid up in full and on receipt of the remaining consideration money 
the dues of Sumeri Kapri amounting to Rs. 500 was paid up and with the balance ofRs. 700 we met 
the above expenses. 

9. We, the executants, put the said vendees in possession of the vended property and authorise 
them to remain' in possession hereof and appropriate the produce thereof in such manner as they like- 
and the payment of the rent of the vended land from 1332 Fasli remained the concern of the said 
vendees. 

10. If due to a defect in the dtle the said vendees are dispossessed of the vended property or 
any portion thereof, we shall be liable to refund the consideration money of the sale deed with interest 
at the rate of Rs. 3/2 per hundred rupees per month. 

11. Whatever rights and interests the said vendees had under the bond, dated 1st March, 
1923 remained intact under the sale deed. 

12. Hence we have put into writing these few words by way of a deed of absolute sale condi- 
tional sale, so that it may be of use when required.” 

There is a clear legal distinction between the two concepts, a mortgage by 
conditional sale and a sale with a condition pf re-purchase. The former is a mort- 
gage, the relationship of debtor and creditor subsists and the right to redeem 
remains •with the debtor. The latter is an out and out sale whereby the owner 
transfers all his rights in the property to the purchaser reserving a personal right of 
re-purchase. The question to which category a document belongs presents a real 
difficulty which can only be solved by ascertaining the intention of the parties on a 
consideration of the contents of a document and other relevant circumstances. 
Decided case have laid down many tests to ascertain the intentions of the parties 
but they are only illustrative and not exhaustive. Let us therefore look at the 
terms of the document extracted above. 

The learned counsel for the appellants relied upon the following circumstances; — 

1. The consideration of the document went mainly in the discharge of a 
registered Sudbhama bond, dated ist March, 1923 given in favour of the 
respondents i and 2. It indicates that relationship of creditor and debtor was. 
continued isnder the document. 

2. There are no words of conveyance in the document.- 

3. There are no words of re-conveyance after the stipulated date. 

4. There is a term that if there was a defect in the title and the vendees were 
dispossessed the executants would be liable to the refund of the consideration with 
interest with a charge on the property covered by the document. The term creating 
a charge on the property transferred, it is said indicates that the executants 
continued to be the owners of the land despite the document. 
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5. The executants took upon themselves the liability of the entire Knt for 
1331 fasli though the document was executed in the Magh of 1331 fasli. The 
fact that the executants continued to be liable to pay for a period after the execution 
•of the sale deed, it is suggested indicates that the document was not an out and out 
sale but one in which the appellants continued to have an interest in the land. 

6. In the execution portion of the document it is described as “ tamashitk 
jarli kebala ” and the appellants’ counsel says that the said expression means mort- 
gage by conditional sale. If there was any ambiguity in the rest of tlic document 
the argument proceeds that the parties clearly expressed their intention by so des- 
cribing the nature of the document. 

It is not accurate to say that the suit document was executed only to disc harge 
the mortgage bond, dated ist March,. 1923. The document itself narrates that 
the executants were badly in need of money not only for repaying the debt under 
the said bond but also for repaying the debts of one Sumcri Kapri and for meeting 
the expenses in connection with cultivation, purchase of bullocks and household. 

It is, therefore, not a document executed in renewal of an earlier mortgage bond 
but was brought into existence to meet the pressing demands on the appellants. ^ 
It is also not correct that the document does not contain words of conveyance or ' 
re-conveyance. The document says in express terms that the property ‘ was sold 
and vended which are certainly words of conveyance, and that after the prescribed 
period and after the amount was paid the appellants would ‘take back the vended 
property ’ from the respondents, which are agmn words of re-conveyance. Though 
the words of ‘ conveyance ’ and ‘ re-conveyance ’ are not expressed in phraseology 
found in documents prepared by trained draftsmen, they arc expressed in words 
usually adopted by village document-writers. The taking over his liability to 
pay the rent by the executant for a short period subsequent to the execution of the 
document may be due to the fact that the rent had become due before the execution 
of the document or for some other circumstance which is not clear from the docu- 
ment. This is at best a neutral circum'stancc. The fact that in case of any defect 
in title the vendees were dispossessed, the consideration amount with interest was 
•charged on the property is nothing more than an indication of the intention to keep 
alive the mortgagee’s rights under the earlier document. The said clause only 
makes explicit what the respondents would be entitled to in law. The translation of 
the words ‘ tamashuk sdrli kebala ’ as mortgage by conditional sale does not appear 
to be correct. The learned Subordinate Judge observes that if those words were 
literally translated, they would mean ‘ a bond by way of conditional sale ’. If that 
was the meaning the said expression would be consistent both with a mortgage by 
•conditional sale as well as a sale with a right of re-purchase. In Law Lexicon, 

P. Ramanatha Iyer gives the following meanings to the word ‘ kebala ’ : 

“ Any deed of conveyance or transfer of right or property, any contract of bargain or sale, a bond, 
a bill sale, title-deeds, and the like.” 

Even accepting the widest meaning given to that word, the expression can only 
mean a bond or a contract by way of conditional sale. So translated the expression 
is consistent with a mortgage, as well as with a sale and therefore that is a neutral 
circumstance. On the other hand the executant describes the transaction as a 
sale and respondents as vendees. The amount paid is described as consideration 
for the sale. Usual covenant of title is given and there is a provision of re-conveyance 
in case of payment of the prescribed amount within the time agreed upon. No 
•doubt these recitals would be found in a document which purports to be an ostensible 
sale and they in themselves are not decisive of the question raised. But there is 
.one.factor which dispels any doubt in regard to the construction of the douement. 
The total area of the land mortgaged in the year 1 923 was 13.17 acres and the amount 
advanced thereunder was Rs. 1,600. Only one year thereafter out of the said 
extent 12.6 acres was transferred by the document in question for a sum of Rs. 2,800, 
that is if the contention of the appellant was correct, a smaller extent of land was 
mortgaged for a higher amount. It is improbable that a mortgagee would advance 
an additional amount and take a mortgage of a . smaller, extent in discharge of an 
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earlier mortgage whereunder a larger extent of land was given as security. Unless 
there are extraordinary reasons for this conduct, this would be a clinching' circum- 
stance in favour of holding that a document w'as a sale. The learned counsel for the 
appellants realising the importance of this circumstance attempted fo explain it 
away by a suggestion that under the earlier document the' respondents w'cre not 
put in possession of the land arid that the reduction of the extent of the mortgaged 
property under the subsequent document was due to the fact that they secured 
possession of the lands mortgaged thereunder. This \vas not put either to the wit- 
nesses or suggested in any of the three Courts below. We cannot therefore accept 
this argument advanced for the first time before us, for there may have been many 
explanations for the respondents in respect of this suggestion. What is more, it is 
not disputed that the sum of Rs. 2,800 represents the real value of the land sold, 
to the respondents and it is highly improbable to say the least that a person would 
advance the amount equivalent to the value of the land mortgaged without keep- 
ing a reasonable margin for realising his amount. This is sought to be explained 
by throwing a suggestion that as the respondents were put in possession, they would 
be getting the interest and therefore there was no chance of the debt exceeding the 
value of the property. Even so a mortgagee in lending monies would insist upon a 
reasonable margin in the value of the property to provide against the possible con- 
tingency of the properties going down in value and the amount due to him sw'elling 
by the addition of cost, damages, etc., in the event of his filing a suit to recover the 
same. In our view whatever ambignity there may be in the document the fact 
that only a portion of the land already mortgaged was sold for a proper and ade- 
quate consideration is a circumstance which stamps the document as an out and 
out sale. 

Reliance is placed by the learned. counsel for the appellant on a judgment of 
this Court in ‘ Pandit Chunchm Jha v. Sheikh Ebadat AH and another^. It may be stated 
at the outset that for ascertaining the intension of the parties under one document 
a decision on a construction of the terms of another document cannot ordinarily 
afford any guidance unless the terms are exactly similar to each other. It is true 
that some of the terms of the document in that case may be approximated to some 
of the terms in the present document but the said judgment of this Court really 
turned upon a crucial circumstance. There is one important recital found in the 
document in that case which does not appear in the document in question and 
there is another important recital found here which is not present there. There 
the document under scrutiny was executed on 15th April, 1930. Before the execution 
of the document the executants ipitiated commutation proceedings under section 40 
of the Bihar Tenancy Act. Those proceedings continued till i8th February, 1931 
i.e,, for some ten months after the deed. The executants borrowed Rs. 65-6-0 to 
enable them to carry on the commutation proceedings even after they executed, 
the document. Bose, J., speaking for the Court adverting to the said circumstance 
observed at page 183 : 

“ This, we think, is cnicial. Persons who are selling their property would hardly take the trouble- 
to borrow money in order to continue revenue proceedings which could no longer benefit them and 
could only enure for the good of their transferees.” 

It is, .therefore, obtdous that this circumstance clinched the case in favour of the 
executants. The crucial circumstance in the present case, namely that a smaller 
extent was sold for a higher amount in discharge of an earlier mortgage of a. larger 
extent for a smaller amount was not present in that case. The said^ crucial cir- 
cumstances make the two cases entirely dissimilar and therefore the said judgment 
of this Court is not of any help in construing the document in question. On a 
consideration of the cumulative effect of the terms of the document in_the_ context 
of the surrounding circumstances we hold that the document in question is not a 
mortgage but a sale with the condition of re -purchase. The conclusion arrived 
at by the High Court is correct. 


1. (1954) S.C.J. 469 : (1954) 1 M.L.J. 708 : (1955) 1 S.G.R. 174 (183). 
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The appeal fails and as the Advocate for the respondent is not present in 
'Court, it is dismissed without costs. 

V.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

T T. • S. J. Imam, K. Subba Rao, N. Rajagopala Ayyanoar and 

J. R. Mudholkar, JJ. 

The State of West Bengal _ _ Appellant* 

V. 

Hemant Kumar Bhattacharjee and others . . Respondents, 

emd effel Criminal Law Amendment Act (19-19), section 4 and Act XII of 1952, section \2—Scope 

one behveen the parties as a right 

C pmrid« ‘5 ‘“S’*';" o*cr procedure like Review xvhU 

iaw prowdes. Where the High Court had quashed on 4 th April. 1952 the allotment of a case to 

S ?<■ West BeS Ci^Lal 

later judgment of the Sunreme Cmirt rr "’^°e ’merits erroneous as seen from a 

the CW JSSfn?y' 

Sion of the High Court, dated 19th Deci^te, 1956 Ac SpS Court 

over Ae case, section 12 havmg held not to be in Ac way!] ^ ‘ ^ havejunsdicUon 

before a Magistrate is pcndA^on'gA A^rif^gM wuld bf a'^'^1 which a complaint 

secbon 12 of Ae West BengarCriminal l!aw SnCitt Ac? evasion of the bar contained in 

The Special Judge m Ae circumsAnces of Ac case has inrterp .• 

Anneal In, Cn .• 1 T e has jurisdiction to proceed sviA Ae matter. 

.958, of .he Calcute HiS''coZi" CrimS'SeS® Mofo'^os? 

» appcium. 

H. K. Bhattacharjee, Respondent No. i in person 

The Judgment of the Court was deUvered bv * 

Rajagopala Ayyangar, 7, — ^This is an .nnn„.,i i o . , 

State of West Bengal against the JudcunJmof tho preferred by the 

9th May, 1958, in Criminal Revision^ No. of Calcutta dated 

they are charged in September, iocq and the offences tvith which 

then no. step has been taken beyond the issue nP^ ^ years have passed by since 
been caused by conflicting views which have Le to them. This delay has 

about the Court having jurisdiction to trv the re ^otertained from time to time 
of the Chief Presidency Magistrate Calciittn ^P^^^^ts- whether it is the Court 
constituted under the West Bengal CrimS of Special Court 

Act, 1949. The judgment of the High Court Amendment (Special Courts) 
the Judge of the Special Court had no iur^dim"”"' held that 

tl^t the Chief Presidency Magistrate before to proceed ivith the trial but 

•offences alleged against the respondents had in respect of the 

jurisdiction to try the case. The State which ta January, 1951 had alone 

■order contends tliat on a construction of the re?^ ^P ^PPeal against this 
to which w'e shall refer, it was the Special T, statutes and other matters 

P who had the jurisdiction to try 


27 A November, 1962 ^ 
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To appreciate the contentions raised in the appeal it would be necessary to 
state at least in broad outline the several stages of this-proceeding. 

The first respondent was at the relevant date, which was some time towards 
the latter part of 1550, the Sub-Postmaster in a Post Officer in the town of Calcutta. 
The Special Police Establishment, Calcutta, received information that in certain 
Post Offices in Calcutta, including that in which the first respondent was the Sub- 
Postmaster, systematic misappropriation of Government monies was taking place 
by, inter alia, the affixing of used postage stamps. The police devised a plan by 
which they had a Foot-Constable appointed as a Packer in the Sub-Post Office in 
order to watch the happenings there, and thereafter on information furnished by 
him a raid was conducted in September, 1950 and the first respondent as tvell as 
respondents 2 and 3 who were respectively the Money Order Clerk and the Regis- 
tration Clerk in the said Post Office were arrested. 

It is not necessary to set out the details of the charges against the accused except 
to state that they included offences under section 409 and section 120-B/409 of 
the Indian Penal Code but we shall proceed to narrate briefly the matters that 
transpired which have contributed to keep these proceedings pending these 12 years. 
After the police completed the investigation, a charge-sheet ■was submitted on i6th 
January, 1951 to the Chief Presidency Magistrate, Calcutta, charging the three 
accused wth offences under section 1 20-B read with section 409 of the Indian Penal 
Code, etc. and section 5 (2) of the Prevention of Corruption Act, The case was 
registered in his Court as Crime Case No. 136 of 1951 and the Magistrate took 
cognizance of the offence but before he proceeded any further a notification was 
issued by the Government of West Bengal on ist February, 1951 under section 4(1) 
of the West Bengal Criminal Law Amendment (Special Courts) Act, 1949 (which 
for convenience we shall refer to as the Act) allotting the case for trial to the Special 
Judge presiding over the Special Court at Alipore. When the Magistrate was 
informed ofthis allotment, he passed'an order on i6thFebruary, 1951 in these terms : 

“ Under Government Notification, dated 1st February, 1951 this case has been allotted to the 
Special Judge, Alipore. The accused are to appear before him on 5th March, 1951 at 10-30 a.m. 
Send this record to the Special Judge in the meantime. ” 

Before the Special Judge took any step in proceeding with the case, the first 
respondent made an application before the High Court under Article 226 of the 
Constitution impugning the Constitutional validity of section 4 (i) of the Act on 
the ground that it tvas violative of Article .14 of the Constitution and that for this 
reason the Special Judge had no jurisdiction to hear the case, but that the case had 
to be disposed of by the regular Criminal Courts. This petition as well as certain 
others which raised the same point were heard by a Full Bench of the Court and 
by judgment, dated 4th April, 1952 the Writ Petition filed by the first respondent 
was allowed and section 4 (i) of the Act was struck down as unconstitutional. The 
learned Judges held that the Special Judge had no jurisdiction to try the case and 
they directed : 

“ That the accused be held as under-trial prisoners pending a retrial according to la-\v. ” 

The West Bengal Government thereupon amended the enactment seeking to 
bring it in accordance with the Constitution and for that purpose Ordinance VIII 
of 1 952 was promulgated on gth April, 1 952 that being also the date on which it 
was to commence to operate. Immediately thereafter tlie charge-sheets against 
the respondents ^vere re-filed in the Court of Special Judge at Alipore, who issued 
summons on 2nd June, 1952 to the respondents to appear before him. The first 
respondent thereupon preferred a Revision Petition to the High Court praying that 
the proceedings before the Special Judge and the sununons issued by him be quashed. 
It is unnecessary to state the grounds of this petition, but what is of relevance for 
the present purposes is that before the petition came on for hearing the Ordinance 
lapsed, and was moreover replaced by West Bengal Act XII of 1952 which 
re-enacted the provisions of the Ordinance and was to come into force on the expiry 
of the Ordinance. Neither the Ordinance nor the permanent legislation tvhich 
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replaced it contained any provision providing that on the 

anything done or any action taken or commenced in the exercise of poxver^s conierre 
by the Ordinance shall continue in force, after its expiry. Besides the ncgaliye 
feature just now pointed out, Act XII of 1952 further contained a provision m 
section 12 reading ; , 


“ Sedion 12. Pendins pmeedings in other Courts not to be affected NoUiing in this shall apply 
to any proceedings pending on the date of the commencement of the West Bengal Gnmmal Lay 
AmS^r (Special Comts) Amending Ordinance, 1952, in any Ckmrt other than a Special 


Amendment 
Court. 


The Criminal Revision case filed by the. first respondent to quash the proceed- 
ings before the Special Judge was’disposed of by a Bench of the Court on 24th March, 
igsg. The learned Judges held that in the absence of a provision in the Ordinance 
(Vlli of 1952) or in the Act replacing it (Act XII of 1952) to keep alive things done 
or action taken or proceedings had in exercise of powers eonferred by or under the 
Ordinance, there was a termination of proceedings commenced under the Ordinance, 
and so the summons issued by the Special Judge on 2nd June, 1 952 during the pen- 
dency of the Ordinance as also the proceedings before him were held to have become 
dead on the expiry of the Ordinance and so were liable to be quashed. Either 
because of the view which they entertained on the point just now mentioned and 
that was considered sufficient to dispose of the case, or because their attention rvas 
not drawn to the terms of section 12 of Act XII of 1952, the learned Judges did not 
pronounce upon the effect of that provision on the jurisdiction of the Special Judge. 


Following this order by the High Court the Government again allotted the 
case to the Special Court and a fresh charge-sheet was submitted to the Court on 
i8th June, 1953 against the accused. The first respondent again questioned the 
jurisdiction of the Special Judge and invoked the revisional powers of the High 
Court. The precise points that he urged on this occasion in support of this petition 
are not very clear but nothing turns on them because the Revision tvas witlidratva 
and was dismissed by an order, dated 24th May, 1954. 


When, however, after the termination of the Revision before the High Court 
the Special Judge issued notice to the accused and commenced proceedings, the 
first respondent filed a petition before him questioning his jurisdiction to try the 
case on the ground that by reason of the provision contained in section 1 2 of Act XII 
of 1952, it was the Chief Presidency Magistrate alone that had jurisdiction over 
the case and that it could not legally be allotted by the State Government to the 
Special Judge for trial. The Special Judge over-ruled this objection and dismissed 
the petition. The respondent challenged this order by a Criminal Revision Petition 
filed in the High Court. This petition was dismissed on 1 2th January, 1 956. Several 
points were urged before the learned Judges which have been dealt with in the 
judgment, but what is relevant to the present context is the one relating to the 
applicability of section 12 to the facts of the present case. The learned Judges 
held that section 12 did not bar the jurisdiction of the Special Court because those 
proceedings had been- initiated long after 9th April, 1952 by the allotment by the 
State Government notified in the Gazette in December, 1952 and the fresh charge- 
sheet filed in pursuance thereof on i8th June, 1953, In this connection, the learned 
Judges pointed out that the original allotment to the Special Judge in February, 
1951 had been quashed by the High Court by its order, dated 4th April, 1952 with 
the result that on the. day the Ordinance came into force (9th April, 1952) there 
was no proceeding pending before the Special Judge, and that the proceedings 
subsequently initiated by allotment and charge-sheet were fresh proceedings which 
were not hit by the terms of section 12. 


Apinst this order of the High Court the first respondent filed a petition foi 
giecial Leave to appeal this Court urging, inter alia, that the construction by th( 
High Court of section 12 of the Act of 1952 was erroneous but this Court dismissec 
the petition stating that it did not feel called upon to interfere at that stage anc 
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" The petition is dismissed without prejudice to the petitioners raising this point in a proper Court 
at a proper time. ” . . , 

Purporting apparently to act on the observations of this Court in dismissing 
the petition the respondents objected to the jurisdiction of the Special Judge as 
being barred by section 12 when the matter \vent back again to him and filed a 
formal petition raising the objection. The learned Special Judge upheld the objec- 
tion by his order dated 22nd Februai'y, 1956 and discharged the respondents.. 

The Government -were apparently not inclined to question the correctness oT 
this order and they did not move the High Court in that behalf. Thereafter, a 
charge-sheet was presented to the Chief Presidency Magistrate \vhich could only 
be on the basis that the Government accepted the position that when the allotment 
to the Special Judge and his assumption of jurisdiction was quashed by the High 
Court on 4th April, 1952, the proceedings initiated before the Chief Presidency 
Magistrate by a complaint filed on i6th January, 1951 continued to be pending 
before him. When the Chief Presidency Magistrate directed the issue of process 
against the respondents to take tlieir tiial before his Court, the first respondent 
filed a Revision' to the High Court objecting to his jurisdiction. The Revision 
Petition \vas disposed of by the High Court on 19th December, 1956 by the petition 
being allowed. The reason for the decision can be gathered from the following 
passage in the judgment of Das Gupta, J. (as he then was) : 

“ But for tlic decision of this Court on 24th March, 1953, 1 \vould have no hesitation in holding, 
that the consequence of section 12 of the Act was that the different allotments whether to Mr. J. C. 
Lodh’s Court or to Mr. B. C. Ghose’s Court were wrong and neither of these Courts had any jvuisdic- 
tion in the matter, so that the correct position in law would be that the case was still pending in the- 
Chief Presidency Magistrate’s Court, the position that was reached after this Court’s order passed on 
the 4tli April, 1952. I cannot see any way however of escaping from the conclusion that by its decisiou 
of the 24th March, 1953, this Court must be taken to have held that Sri J., C. Lodh (Special Judge) 
had jurisdiction in the matter. It seems clear that the effect of section 12 of the Act tvas not raised 
before the Court and tlie argument proceeded on tlie facts that Mr. Lodh’s Court had jurisdiction, 
the only point being whether having had jurisdiction under the Ordinance, the jurisdiction continued, 
after the Ordinance came to an end and the Act took-its place. ” 

The Rule was accordingly made absolute and the order of the Chief Presidency 
Magistrate directing the issue of process against the respondents ^vas set aside. 

Thereafter, the Government again took action under section 4 of the Act by 
allotting the case to a Special Judge and a fresh charge-sheet was filed in that Court. 
The respondents again objected to the jurisdiction of the Special Court. That 
objection being over-ruled the matter was for the sixth time brought up to the 
High Court by a Criminal Revision Petition. The learned Judges of the High 
Court accepted the petition and quashed the orders of the Special Judge and held 
that by reason of the order of the High Court dated 4th April, 1952 quashing the- 
allotment as well as the charge-sheet filed before the Special Judge, the proceedings 
were pending before the Chief Presidency Magistrate on gth April, 1952. The- 
reasoning of the learned Judges was identical iHth that which Das Gupta J., was 
inclined to take of the effect of section 1 2 to the facts of the case, but which he consi- 
dered he was precluded from giving effect to, by reason of an earlier judgment oP 
the Court. It is the correctness of this order of the High Court that is challenged 
by the State in this appeal. Learned counsel for the appellant principally urged 
before us four grounds : 

(1) Properly understood, the legal effect of the order of the High Court 
dated 4th April, 1952 was not to revive the proceedings in the Court of the Chief 
Presidency Magistrate, so . as to be pending there on gth April, 1952. ' 

(2) The order of the High Court, dated 4th April, 1 952 quashing the proceed- 
ings before the Special Judge on the ground that section 4 was unconstitutional as- 
violative of section 14 of the Constitution was wrong since the la^v as there laid, 
down has been disapproved by this Court in its decision in Kedar Math Bajoria v. 
The State of West Bengal'^. 

1. (1953) S.G.J. 580 : (1954) S.G.R. k. 

sej— 87 
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identity between inWalcd be^ 


ana me proeceuuigo ^ e 

Tay the learned Judges of the High Cour 
been wrongly applied by the learned Judges. 

(A^ That the earlier decisions of tlie High . Court, dated 12th January, 1956 
and .glS’cTcStter, .956 were correct and besides bound tbe Court and so should 

have been followed. _ 

Before proceeding with these arguments in detail, we can drspose of the second 

• contention very shortly. This argument proceeds on a fundamental ^conccptio 
as it seeks to equate an incorrect decision with a decision rendered ivithout jur s 
tion. A wrong decision by a Court having junsdiction is as much binding between 
the parties as a right one and may be superseded only by appeals to higher tribunes 

• or other procedure like review ivhich the law provides. The learned Judges o c 
High Court who rendered the decision on 4th April, 1952 had ample jurisdicUon to 
aecide the case and the fact that their decision was on the merits erroneous as seen 
from the later judgment of this Court, does not render it any the less final and binding 
betvs^een tlie parties before the Court. There is, thus, no substance in this conten- 
tion. The decision of the High Court, dated 4th April, 1952 bound the parties and 

■ its legal effect remained the same whether the reasons for the decision be sound or 
not. 


The other points urged by the learned counsel may be considered under two 
heads : — 


1 . What is the effect of the order of the High Court dated 4th April, 1 952 ? By 
quashing the proceedings before the Special Judge, did it or did it not automatically 
re-invest the Chief Presidency Magisti'ate with jurisdiction over the case and the 
• offence of which he had taken cognizance? , 'If it has this result, then on the terms 

of section 1 2, the Special Judge would have no jurisdiction, unless by reason of later 
'decisions binding on the parties, effect cannot be given to this position. 

2. Are the present proceedings which have been initiated by an order of allot- 
ment passed by Government in respect of which a charge-sheet was filed on i8th 
June, 1953 hit by the terms of section 12? 


So far as the first point is concerned, we are in entire agreement with the view 
that Das Gupta, J,, was inclined to take and to which he -would have given effect 
but for the earlier decision of that Court in April;' ^953. • With reference to this 
matter, it would be convenient if the effect of the order, dated 4th April, 1952, was 
• considered first arid then the further question as to whether the later decisions of die 
High Court preclude effect being giveri to that construction of the order which we 
. are disposed to take. The position stands thus : / 


A charge-sheet was filed by the police, before the Chief Presidency Magistrate 
who had jurisdiction, to entertain the complaint and proceed with the enquiry anc 
trial. He took cognizance of the offence and thus became seized of the proceedings 
It was at that stage that the Government issued the notification under section 4 of thi 
Act allotting the case to the Special Judge at Alipore and directed a trial by him 
That order of allotment and transfer of the proceedings was held to be unconstitu 
tional by the High Court and that decision has become firial with the parties Th 
result would therefore be as if there had never been any allotriient of the case to th. 
Special Judge and therefore there had been no assumption of jurisdiction by him 
tlie allotment being 7 ion est. It is true Aat when the Chief Presidency Magistral 
was appraised of the notification of the Government, allotting the case to the Spech 
.Judge he directed by his order, dated i6th February, 1951 a despatch of the record 
from his Court to that of the Sp^ial Judge. That was obviously merely a ministerii 
or a mechanical order giving effect to an order of Government which did not exi: 
-in the eye of the law and that, order cannot have any significance or. effect on h 
- previously existing jurisdicbon over the case. ■. When the order under section 4 c 
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the Act was quashed by the High Court on 4th April, 1952 its effect in law was, we 
are satisfied to restore the position as it was before the allotment, namely, the revival 
■of the jurisdiction of the Chief Presidency Magistrate over the case of which he had 
in compliance with law taken cognizance. It appears to us to be clear therefore 
that on the terms of section 12, the proceeding against the respondent was penning 
in the Court of the Chief Presidency Magistrate on 9th AprO, 1952 the date of the 
■commencement of the Ordinance. 

The question next to be considerea is whether any of the proceedings which 
took place subsequent to the order of the High Court, dated 4th April, 1952 affect 
this situation. The allotment to the Special Judge in May, 1952, during the conti- 
nuance of the Ordinance having been set aside by the High Court by its order, dated 
■24th March, 1953 on the ground that on its strength the proceedings could not be 
continued after the lapse of the Ordinance, left the position as it was before that 
■allotment. Next we have the allotment in December, 1952, and a fresh charge-sheet 
■on its basis before the Special Judge on 1 8th June, 1953* No doubt the legality of 
this allotment was upheld by the High Court by its order, dated 12th January, 1956 
when the learned Judges declined to quash the proceedings before the Special Judge 
and that judgment has become final. As against this however it must be pointed 
■out that this judgment of the High Court was brought up by Special Leave^ and we 
have already extracted the observations of this Court in dismissing the petition for 
Special Leave wich appear to favour the -view that the respondents were at liberty 
to raise again objections to the jurisdiction of the Special Judge. No doubt if the 
respondents had to rely on these observations alone, the plea that the judgment of 
the High Court continued to bind the parties to the proceedings by reason of the 
dismissal of the petition for leave under Article 136, would be available to the State. 
But the matter does not rest there. The ist respondent notwithstanding the judg- 
ment of the High Court, but apparently encouraged by the observations of this Court 
while dismissing his Special Leave petition, raised an objection before the Specim 
Judge to his jurisdiction based on section 12 of the Act and that Judge upheld it and 
directed the discharge of the accused indicating as well that the inquiry into and 
•trial for the offences should be by the Chief Presidency Magistrate. This order of 
the Special Judge, dated 22nd February, 1956 was accepted by the State 
challenging it in Revision before the High Court and consequently it must be held 
that this later order supersedes the High Court’s order, dated 12th January, 1950. 

We have next to consider the situation arising from the quashing by the High 
Court by its order dated 19th December, 1956 of the proceedings before the Presiden- 
cy Magistrate when he attempted to exercise jurisdiction over the case acceding to 
the prayer of the State that the proceedings before him be revised, and it is this 
which in our opinion is crucial for the disposal of this appeal. Das Gupta, J. ijho 
■spoke for the Court recorded tv\^o findings; :(i) That unhampered by pr^ous 
■decisions he would have held that the case was pending before the Chief Presidency 
Magistrate on gth April, 1952 so as to exclude because of section 12 of the Act, 
jurisdiction to try being vested in , the Special Court ; (2) That the previous 
decision of the Court dated 24th March, 1 953 precluded him from giving effect to this 
■opinion since that decision had impliedly if not expressly decided that the Special 
Court, had jurisdiction over the case. Giring effect to the previous decision the 
'Court quashed the proceedings before the Magistrate. 

From what we have stated earlier, as regards the effect of the decision dated 24th 
March, 1953, it would be seen that the learned Judges had not in their order dated 
19th December, 1956 taken into account the events which transpired after the order 
■of the High Court dated 24th March, 1953, ^'^d in particular the effect as between 
the parties, of the order of the Special Judge dated 22nd February, 1956 upholding an 
■objection to his jurisdiction, becoming final by no^ challenge lieing made to it by 
the State. Properly viewed that nullified the effect of the earlier decisions of the 
High Court taking expressly or impliedly the -view that the Special Judge had juris- 
■diction over tlie case. But what is relevant to the present purpose is not whether 
the opinion expressed in the decision of the High Court dated 19th December, 1950 
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is correct or otherwise, but whether it does not constitute a binding adjudication 
betiveen tlie parties as to the forum in which the trial could competently take place. 
No doubt'the learned Judges added in their judgment that they expressed, 

“ no opimon on the question whether it was still possible for the State to institute legal proceedings 
against tlic petitioner on the facts alleged , 

but this in our opimon does not detract from the express statement that effect of 
the previous decision of 1953 was that the proceedings were pending before the 
Special Judge— subsequent to 9th April, 1 952. The position that emerges therefore 
is that though the effect of the order of the High Court dated 4th April, 195a, was to 
leave the proceedings against the accused pending before the Chief Presidency 
Magisti-ate, so as to attract the ban enacted by section 12 of the Act, still by the 
decision of the High Court dated 19th December, 1956 which is binding as between 
the parties, the Special Court had been held to have jurisdiction over the case, section 
12 being held not to be in the way. There is thus no escape from the position that 
effect has to be given to this state of affairs and that the respondent can derive no 
advantage by canvassing before us the correct result of the order of the High Court 
dated 4th April, 1952 unhampered by the subsequent decisions which arc binding 
on him. We, therefore, reach the conclusion that the Special Court must be deemed 
to have jurisdiction over the case, and that the learned Judges ivhosc judgment is 
now under appeal were in error in reversing the order of the Special Judge. 


In this view it would not be necessary to consider the other submission of the 
learned Counsel for the State but as the same was pressed before us with earnestness 
■we shall express our opinion on it. We need hardly add that this discussion is on 
the basis that the effect of the order of the High Court dated 19th December, 1956 
may be put aside. 

The second point urged by learned counsel for the State may be formulated 
thus : 


Assume, that a proceeding was pending in the Court of the Chief Presidency 
Magistrate on gth April, 1952. That however does not preclude the State Govern- 
ment from initiating fresh proceedings in respect of the same offences against the 
accused and allotting that case for trial to the Special Judge under section 4 (2} 
and from filing a fresh charge-sheet based thereon. It was this that was done 
when the present proceedings were initiated on 23rd July, 1957 after the failure of 
the proceedings before the Chief Presidency Magistrate by reason of the order of 
the High Court dated 19th December, 1956. 


A point in this form was not urged before the High Court but we do not consider 
that the appellant is precluded from raising it before us. We however consider 
that it cannot prevail. There is no dispute, that the .charge against the accused is 
in respect of the same offences regarding which proceedings were initiated before 
the Chief Presidency Magistrate in January, 1951. West Bengal Act XI of 1952 
enacted a new section 4 in the parent Act of 1949 and by the second sub-section 
enabled the State Government to effect a distribution amongst the Special Courts of 
cases falling within the Schedule, such cases to be tried by the Special Courts. This 
is the provision under which the allotment to the Special Judge has been made in 
July, 1957- but section 12 however enacts that nothing in the Act shall apply to 
any proceedings pending on the date of the commencement of the Ordinance, i.e., 
on 9th April, 1952. If effect has to be given to the prohibition contained in section 
12,- it must necessarily be held that where a proceeding is pending on gth April, 
^95^5 there cannot be an allotment of that case to a Special Judge under section 4. 

consider that to hold that there could be an allotment of a case in respect of an 
offence for- which a complaint before a Magistrate is pending on gth April, 1952 
would be a plain evasion of the bar contained in section t2. The manifest object of 
section 12 appears to be that where a proceeding is pending in the ordinaiw Courts 
the power of the Government to allot the trial for that offence to a Specihl Court 

'I o Amending Act and the allotment to the fudge 

01 that Court under section 4 shall not be effected, but that those proceedings shall 
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■continue and be concluded before the ordinary Courts. We consider that to accede 
to the arguments that notwithstanding the prohibition enacted' in section 12 , the 
State Government could still allot a case which deals with the same offence, arising 
•out of identical facts against the same accused to a Special Judge would be a patent 
infringement of the terms of section 12 and in derogation of the protection which 
that provision was meant to confer. The mere fact thaf a different number is 
given to the allotment or it is effected on a later date is wholly irrelevant for con- 
sidering whether there is or is not a substantial identity between the proceedings 
which were pending before the Chief Presidency Magistrate on gth April, 1952 and 
the case which was the subject of future allotment. It was not in dispute that the 
■case allotted to the Special Court related to the same occurrence and charged the same 
accused with substantially the same offences as were involved in the proceedings in 
the case before the Magistrate. The appellant therefore gains no advantage by a 
fresh allotment in July, 1957 or the earlier allotments on which reliance was' placed. 
It is precisely such an allotment that is within the prohibition in section 12 and 
protection which that section affords is not to be nullified by considering the fresh 
allotment as the initiation of a fresh proceeding. This point has therefore no sub- 
stance and is rejected. 

The result is that the appeal is allowed and the order of the High Court set aside. 

We hope that with the decision of this Court, there will be an end to the objec- 
tions as to forum and the case will be proceeded with expeditiously by the Judge 
of the Special Court who we have held has jurisdiction to proceed with the matter. 

K.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present ; — S. J. Imam, K. Subba Rao, N. Rajagopala Ayyangar and 
J. R. Mudholkar, JJ.j 

Fateh Mohammad . . Appellant*^ 

V. 

The Delhi Administration ' . . Respondent. 

Foreigners Act {XXXI of 1946), sections 3, 9 and 14 — Person entering India on 9th May, 1956, under 
Pakistani Passport — Visa permitting him to stay for 3 months — Failure to leave on expiry — Jlotice imposing restric- 
tions under section 3 (2) served on I9th November, 1959 — Non-compliance — Prosecution under .section 14 — Onus 
under section 9 — Not discharged — Finding of fact — No interference in appeal under Article 136 of the Constitution 
of India, 1950. 

The appellant who entered India on 19th May, 1956 under a Pakistani passport with ah endorsed 
visa permitting him to stay for 3 months failed to leave even after expiry of die period. Notice under 
section, 3 (2) of the Foreigners Act, 1946, imposing restrictions — conditions — on his stay was served 
•on him by the Delhi Administration on 19th November, 1959 after the definition of ‘ foreigner ’ was 
amended by Act XI of 1957. As he did not comply with it he was prosecuted under section 14 of the 
said Act. 

The Magistrate found him to be a ‘foreigner’ under the amended definition and convicted 
and sentenced him. The Sessions Judge in appeal held that the onus lay upon him to prove that 
lie was not foreigner, that it was not discharged on the evidence and documents on record and 
•confirmed the conviction and sentence. The High Court in Revision refused to interfere. 

On appeal, by Special Leave, 

Held : The appellant was certainly not a ‘ foreigner ’ when he entered India in 1956. In idew of 
the definition as amended in 1957, he had become a foreigner — not being a ‘ citizen of India ’ under 
Article 5 of the Constitution. Inasmuch as he failed to comply -with notice imposing certain restric- 
tions and conditions on his stay he had committed an offence and it will be futile for him to contend 
■that he was not a foreigner under the original definition. The legality of an act done by him must be 
judged by the then existing law. ' ' . . ■ 

Whenever a question arises whether a person is or is not a foreigner, the onus of proving he is not a 
foreigner is on that person by reason of section 9 of the Foreigners Act. The finding of the Magistrate 
that he had failed to prove he was a citizen of India and was therefore a foreigner was confirmed by the 
Sessions Judge in appeal on the evidence on record and probabilities of the case and therefore is a 
finding of fact, the High Court too refused to interfere with that finding in Revision. _ Thus there is 
310 permissible ground for interference in an appeal under Article 136 of the Constitution. 

27th November, 1962. 


• CrhA. No. 121 of 1961. 
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Appeal by Special Leave from the Judgment and Order dated the 26th May^ 
1961 of the Punjab High Court Circuit Bench at Delhi in Criminal Revision No.. 
i 59 -Dofi 96 i. 

J^uT-ud-din, Ahmed and Naunxl Lai, Advocates, for Appellant. 

V.D. Mahajan, Advocate and P.D. Menon, Advocate for jR.jV. Sachfhey, Advocate- 
for Respondent. 

The Judgment of the Court was delivered by 

Subha Rao, J . — ^This appeal by Special Leave is directed against the order of 
the Punjab High Court dismissing the Revision Petition filed against the order of 
the Additional Sessions Judge, Delhi. 

The appellant entered India on 9th May, 1956, on a Pakistan-passport dated, 
nth February, 1956. He had a visa endorsed on the said passport permitting him 
to stay in India for three months. Under that visa he had to leave India on or 
before 8th August, 1956. As he failed to do so, a notice under section 3 (2) of the 
Foreigners Act, 1946, as amended in 1957, hereinafter called the Act, was served 
on him on 19th November, 1959, by the Delhi Administration. By that notice he 
%vas asked to report his presence personally to the Foreigners Regional Registration 
Officer, Taj Barracks, Janpath, New Delhi, between n a.m. to 12 noon daily 
and enter into a personal bond in the amount, of Rs. 5,000 with two sureties in the 
amount of Rs. 10,000 each for the due observance of the restrictions imposed on his 
movernents. The appellant did not comply with the requirements of the no ice 
Therefore he was prosecuted under section 14 of the Act for violat;n,T ■ • 

of section 3 in the Court of the Sub-Divisional Magistrate, Delhi. The appdlan? 
pleaded m defence that the said notice was not served on him anrl 
citizen of India. The learned Magistrate held on the evffiencTthaft o 
was served on him and that he was\ot a citizen of IndS bS a 
meaning of that Act and that he had committed an offence inasmuch as ^ M r 

comply with the provisions of the said notice. On those 

under section 14 of the Act and sentenced him to six months’ r' ^ ponvictcd him 
0 „ appeal .he Sesdone Judge, Delhi, conCS .LTdt 

disnussed the appeal filed by him. He held that the burden was nnn!!*r£ ‘ "’i?”'* 
to prove that he was not a foreigner and that he had failert appellant 

He also' rejected the plea of the appellant, that as on thr. same, 

he was not a foreigner within the meaning of the definition of entered India, 
stood he could not be convicted, on the ground that he was nr ss it then 

committed after the definition was aL'nJed." The 
conviction of the appellant and the sentence passed against hin^ Hence thTa^^^^ 

The learned counsel Mr. Nur-ud-din aoDearino- frir n . 

us the followung two points : (i) the appellant was not a before 

ing of the defilitiou'l.f a for^uer J!t cateratTho 

on. 9th May, 1956, and therefore the High Court wentWrone entered India t.e., 
and (2),the appeUant is not a foreigner even under theUmend^ed definition”^ 

To appreciate the first contention it will be convenient to ti " i 
provisions .of the Foreigners Act, . ^"'^^nient to read the relevant 


1946: 


' Section 3 ; 


- . . u r“ G°veminent may by order make provisions," either generally or with 

respect to all foreigners or with respect to any particular foreigner or any prescribed ” 


class or 


desmption of foreigners for prohibiting, regulating, or restricting the entry of foreigners into J 
or their departure therefrom or their presenbe or continued presence therein. ^ ^ ^ 

' ' { 2 ) In particular and without prejudice to the peneralUv f .. 

mdae under this section may provide that the foreigner. ^ V f the foregoing 


power, orders. 


T«) , ■ 

(b) . 

(c) - ■ • * 

" ; *• 

Je) shall comply with such conditions 


as may be prescribed or specified— 
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(i) requiring him to reside in a particular place : 

(ii) imposing any restrictions on his movements : ' 

(iii) to (Lx) [♦ ♦ . * • 4, „ 

(/) shall enter into a bond with or without sureties for the due observanee of, or as an alternative- 
to the enforeement of, any or all prescribed or specified restrictions or conditions ; 

The definition of a foreigner as it stood in 1953 was : 

‘ Foreigner’^ means a person who is not a natural bom British subject as defined in sub-sections' 
(1) and (2) of section 1 of the British Nationa-lity and Status of Aliens Act, 1914. 

, Section I (i) of the British Nationality and Status of Aliens Act, 1914, is in. 

these terms : • • 

“ The following persons shall be deemed to-be natural-bom British subjects, namely ; 

(a) any person bom within His Majesty’s Dominion and allegiance.” 

The definition of a foreigner was substituted by the Foreigners Laws (Amendment) ■ 
Act, 1957 (XI of 1957), section 2 (a)., This amendment came into foree with effect 
from 19th January, 1957. Under the said definition, ‘foreigner’ means a person’ 
who is not a citizen of India. Section 14 is : 

“ If any person contravenes the provisions of this Act or of any order made tliereunder, or any 
direction given in pursuance of this Act or such order, he shall be punished with imprisonment for a 
term which may extend to five years and shall also be liable to fine ; and if such person has entered into 
a bond in pursuance of clause (/) of sub-section (2) of section 3, his bond shall be forfeited ; and any 
person bound thereby shall pay the penalty hereof or show cause to the satisfaction of the contdeting- 
Court why such penalty should not be paidi 

The gist of the foregoing provisions relevant to the present inquiry may be 
stated thus : Under the definition of a foreigner as it stood in the Act in 1953 before 
the amendment of 1957, any person born within His Majesty’s Dominion and allegi- 
ance was a citizen of India but after the arhending Act XI of 1957 which came into 
effect from 19th January, 1957, a person who is not a citizen oflndia is a foreigners. 
After that date if an order is issued by the Central-Government in exercise of powers- 
conferred on it under section 3 of the Act directing a foreigner so defined and pres- 
cribing certain conditions for his stay, it is the duty of such a foreigner to obey the 
said order. If he did not, he would be committing an offence within the meaning 
of section 14 of the Act. t 

In the light of the said provisions let us look at the facts of the present case. 
As aforesaid the appellant entered India in 1956 on a Pakistan passport, the visa 
endorsed on it enabled him to stay in India till 8th August, 1956. The Delhi 
Administration made an order and served on him on 19th November, 1959, imposing 
the restrictions on his stay. Admittedly the appellant did not comply ivith the 
said restrictions and therefore he committed an offence within the meaning of section 
14 of the Act. 

It is contended that as the appellant was not a foreigner at the time he made 
his entry into India, he could not be convicted on the basis he was. a foreigner 
within the meaning of the definition of a foreigner as subsequently amended. There 
is a fallacy underlying in this argument. The appellant was certainly not a foreigner 
when he entered India under the definition of a foreigner as it then stood^ In view 
of the amendment of the definition he became a foreigner after igth January, 1957. 
He could not be convicted for an offence for an act done by him before the amend- 
ment on the basis he was a foreigner ; for instance an act done by him such as his; 
entry into India or his non-compliance with the conditions of an order issued on him 
before the amendment on the foot that he was a foreigner. But the offence for which 
he is now charged is an act done by him in derogation of an order issued to him after 
the amendment. On the date when the Delhi Administration served on' him the 
notice imposing certain restrictions and directing him to comply with certain condi- 
tions for his stay he was a foreigner within the meaning of amended definition. _ On 
the basis of the existing law he committed ah offence and 'it will be futile for him to 
contend that he was not a foreigner under the original- definitions - The legality^ 
of the act done by him must.be judged on the basis ofthe existiriglaw asrthe act was; 
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<ione subsequent to the amendment. Reliance is placed upon the decision £this 


.Court in support of the contention that as 

the appellant was not a foreigner when he made the entry, he could not be convicted 

on the^round he was a foreigner. . But the facts of that case are different from those 
ontnegrounai ■■ There a person 


xn the preseTt ^ peal decision is clearly distin^islmblc. There a person 

was born at Allahabad at the time when it was His Majesty s Dominion. He had 
left India to Pakistan but returned on a passport granted by the Government of 
Takistan on 16th May, 1953. He had a visa endorsed on his passport by the Indian 
ISSSes permittin^him i stay in India for three months and this permission was 
later extended up to November, 1953. Under paragraph 7 of the Foreigners Order, 
1048 issued under section 3 of the Foreigners Act, every foreigner entenng 
India on the authority of a visa shall obtain from the appropriate authority a permit 
Indicating the period during which he is authorised to remain in India and shall, 
unless that period is extended, depart from India before its expiry. As the appellant 
•stayed after 15th November, 1953, without permission given under that order, he tvas 
prosecuted for breach of the said order. It would be seen from the said facts that 
-the appellant therein was prosecuted for an offence committed by him before tlic 
Amending Act of 1957 came into force on 19th January, 1957. This Court on the 
tsaid facts held that the appellant therein could- not be convicted for the breach of 
paragraph 7 of the Foreigners Order as he not being a foreigner at tliat time could 
not have committed a breach thereof, but clearly this decision cannot apply to an 
■offence committed by a person who falls within the amended definition of ‘ foreigner ’. 
after the Amending Act came into force. Indeed this Court in express terms left 
■open that question at page 1523. 

“ No question as to the effect of the amended definition on the appellant’s status fell for our decision . 
in this case, for we were only concerned ■with his status in 1953. We would also point out that no order 
•appears to have been made concerning the appellant under section 3 (2) (c) and we are not to be un- 
.derstood as deciding any question as to whether such an order could or could not have been made 
.against the appellant.” 

What has been left open in that decision is to be considered in the present case* 
'The appellant who is a foreigner under the amended definition has committed a 
breach of an order served on him after the amended definition of a foreigner came 
to hold the field. The appellant therefore in disobeying the directions given to him 
by the Delhi Administration has committed an offence within the meaning of section 
14 of the Act. 

Even so it is contended that the appellant is an Indian citizen and therefore is 
not a foreigner within the meaning of the amended definition of a foreigner under the 
•Act. Some of the relevant provisions of the Constitution and the Foreigners Act 
•(XXXI of 1946) may conveniently be extracted.- Article 5 of the Constitution 
says : — ’ - ' ■' 

“ At the commencement of the Constitution, every person who lias his domicile In the territory o 
Jndia and— . • • ^ 

(а) who was bom in the temtory of India ; 
or 

(б) either of whose parents was born in the territory of India, or 

(c) who has been ordinarily resident fo the territory of India for not less than five years imme 
'diately precedmg such commencement, munc- 

shall be a citizen of India.”, 

Section 9 of the Foreigners Act, 1946, is in these terms : — 

“ If in any case not falling under section 8 any question arises with reference to tiVe a * 

■order made or direction given thereunder, whether any person is or is not a fnreWc ^ ^ 

proving that such person is not a foreigner shall, noUvithstandW nnv?w'f V 

Indian Evidence Act, 1872 I of 1872) lie upon such person ” ® anything contained m the 


Under Article 5 (a) of the Constitution the aonellant n 

Indid unless he was bom in the territory of ludia andTad his domicile^n the leSto^ 


1 . 
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of India at the commencement of the Constitution. In this case the appellant 
claimed to be a citizen under Article 5 (a) of the Constitution. By reason of section 
9 of the Foreigners’ Act whenever a question arises whether a person is or is not a 
foreigner, the onus of proving that he is not a foreigner lies upon him. The burden 
is therefore upon the appellant to establish that he is a citizen of India in the manner 
claimed by him and therefore he is not a foreigner. This Court in Union of India v. 
Ghans Mohammad'^ accepted this legal position and laid down at page 748 thus : 

“ It does not seem to have realised that the burden of proving that he was not a foreigner, was on 
the respondent and appears to have placed that burden on the Union. This was a wholly 'wrong 
approach to the question.” 

Rightly throwing the onus on the appellant the Magistrate considered the evidence 
and came to the conclusion that the appellant had failed to prove that he was a citi- 
zen of India and therefore not a foreigner. The learned Additional Sessions Judge 
after noticing that the onus was on the appellant considered the evidence, both oral 
and documentary and came to the conclusion that the appellant had failed to dis- 
charge the onus. It cannot be and indeed is not suggested that the said finding is 
vitiated by any error of law, but it is contended that the Additional Sessions Judge 
was not justified in ignoring the evidence of respectable witnesses who spoke to the 
fact that the appellant was born in India and continued to reside in India at the date 
of the commencement of the Constitution and thereafter. The learned Additional 
Sessions Judge as a Judge of fact considered the evidence in the light of probabilities 
and the documentary evidence and rejected the same as unworthy of credence. The 
High Court in Revision refused to interfere with that finding. We do not see any 
permissible ground for interference with that finding in an appeal xmder Article 136 
of the Constitution. ’ 

No other point is raised before us. The appeal faik and is dismissed. 

K.G.S. ' — Appeal dismissed. 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — S. J. Imam, J. L. Kapur, K. Subba Rao and J. R. Mudholkar, JJ. 
Rai Sahib Ramdayal Ghasiram Oil Milk and Partnership firm . . Appellant * 

V. ■ ’ 

The Labour Appellate Tribunal and another , . Respondents. 

Tmtuslrial Disputes Act {XIV of 1947), section 7— State Gooemment referring an industrial dispute to a singV 
,„u„Tribunal--Retirement of the member— Reconstitution of afresh Tribunal by notification under section 7 (J) 
r . 1 . Arf— Whether the reconstituted Tribunal had Jurisdiction to adjudicaU upon the dispute— Section 25-H 
irS^eiiyAct KLIIIofm-ApplicabUity. , , ' ■ 

' . — Ar.* /VTTr inyt'7\ . 


. (-onstituting a I nDunai lor suen a purpose is not enough, it has also to act under 
in/n Mofthc Act and make a specific reference to It of each dispute for adjudication. With- 
section lu (35 in the instant case) when the fresh Tribunal was constituted, the Tribunal does 

nftgefany jtSsdiction to adjudicate upon any, dispute. 

wde thoueh the powers of an Industrial Tribunal are while adjudicating upon industrial dis- 
•. o-nnt arrosate to itself powers which the Legislature alone can confer or do something which 
putK, has not permitted to be done. Since section 25-H inserted by Act XLIII of 1953 

the , rjnni 24th October, 1953, the provisions of this section cannot apply to workmen 

wto^hT^been retrenched before this provision came into force. 

° Ai^ncal from the Order, dated the 15th October, 1956 of the Bombay High 
Court fo Special Civil Application No. 2832 of 1956. ' - 

Biskan Nara^n, Senior Advocate {K. L. Metha, Advocate ivith him), for Appellant. 

"jXTrTc T 119 : (1962) T M.L.J. \ M.LJ. (dl.) 84: (1962) 1 S.G.R. 744. 

1962^^•W.RTS.G.)73:(1^^^^ 

^■^‘♦&A. n1 593 of 1960. 10* December, 1962. ’ 

8 o J' — S8 


Act-, umi ,^j.^g^gj 3 j,dniake a specific reference to it of each dispute for adjudication. With- 

section IV ' • .v,- instant easel when the fresh Tribunal was constituted, the TrihuWai dnes 


iOth December, 1962. 
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No appearance for Respondents. 

The Judgment of the Court was delivered by 

Mudholkar, This is an appeal by a certificate from the summaiy dismissa 
by the Bombay High Court of a writ petition under Articles 226 and 227 of the Const!' 
tution. The relevant facts are these : ; 


Rai Sahib Ramdayal Ghasiram Oil Mills (hereinafter referred. to as the Mills) 
were closed on ist September, 1952, on the ground that they had sustained heavy 
losses. The closure was found to be bona fide SLnd tire workmen were awarded re- 
trenchment benefit. The Mills, however, reopened on 14th November, 1 954, though 
their operations were carried on on a reduced scale for avoiding further losses. Some 
of the retrenched workmen were tc-employed by. the Mills but evidently at lower 
wages than before. It was said on behalf of the Mills that all the former workmen 
could not be absorbed but it would appear that they had in fact employed some nc^v 
hands as well. An industrial dispute. hawng been raised by the respondent-union 
because of the non-absorption of ii workmen, the State Government constituted an 
Industrial Tribunal consisting of Mr. Kurian, under section 7 of the Industrial 
Disputes Act, as it stood on that date, on 13th May, 1955 and referred the followng 
dispute to him : . . • 

“ Whether the retrenched \yorkmcn referred to in the Anncxurcs A, B and C of the Award of the 
Industrial Tribunal, in the industrial dispute between the workmen and employers of Rai Sahib Ram- 
dayal Ghasiram Rice, Ginning and Oil Mills, Pcddapally dated 1 st January, 1953 are entitled for 
reinstatement and compensation for imcmployment after reopening of the said Mills. ” 

It may be mentioned that shortly after the Tribunal was constituted and refer- 
ence made to it) Mr. Kurian retired in consequence of which the Government of 
Hyderabad made -the following Notification on 2nd June, 1955 ; 

“ In exercise of tlie powers conferred by sub-section ( 1 ) of section 7 of the Industrial Disputes Act, 
1947 (XIV of 1947 ) and in supersession of the Labour Department Notification No. B 189 54/134 
dated 15 th October, 1954 , the Rajapramukh hereby constitutes an Industrial Tribunal consisting of 
Shri Bhikaji Patil as its sole member for .the adjudication of industrial disputes in accordance svith the 
provisions of the said Act, with immediate effect.” 


The respondents’ case before the Tribunal tvas that after the reopening of the 
Mills all the former employees were entitled to be given preference over others and 
were also entitled to re-employment on the same wages as obtained at the date of 
closure. This claim was based upoii the award made by the Industrial Tribunal on 
ist January, 1953 in the dispute which arose between the Mills and the respondents 
in consequence of the closure of the Mills, in September, 1952. Para. 24 clause 6 of 
the Award on the basis of which this claim was made by the Union runs thus : 

c reopened within one year from the date of awardlbecomes en- 

forceable the employers wll give first preference to those workmen in Anne,xurcs A B and P 
no workmen tyill be emp oyed m tiie factory other than those employed at present without gSnSem 
'Sn ^ aUowances that w?re S 

The grievdnj:e of the respondents was th'af only a few of the former workers 
were re-employed and.that too at lower wages and some new hands had been recrui- 
tedAsregardmg the claim of some former employees. They.also claimea the ben^t 
of the provisions of section 25-H of the Industrial Disniit^c- a - f u ' iv J 

to the Act by the Industrial Dbputcs. (Am 4 S“t)S"^^ * 

Several contendons .wCTe raised by the appeUant before the Tribunal but we 

need only refer to those which are now -urged before us out we 

the Tribunal as it stood constituted '6n and TunriocTh; A n . f. 

cate upon the dispute and the other was that the provisions nf ac^ui- 

Industeial Disputes Act as amended by AcrXLllfSr^ 

former workmen who had.been-retrenched.- The first contpntir,^°^ available to the 
tibhs to which we have not made'any mehtioh were rejected bv tL^TVih^^l " 
contention that the provisions, of section 25-H, were not avalllbl^ 
workmen was upheld by it. The Tribunal, h^~? m ^ retrenched 
those workmen in, the following terms ; ' ' ’ order. in favour of 
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, Though the workers cannot claim statutory benefits they cannot be denied social justice which is 
principle of section 25-H and the rights that; they had obtained under 'the previous 
mvard of 1952. I, therefore, order that the workers from Annexures A, B and C who are not taken back 
® employers be re-employed and they should be paid their salaries and allowances from 

the date of the reopening of the mills, i.e., 14th November, 1954. Their salaries would be the same as 
they tvcre in force at the time of the closure of the mills 

An appeal was preferred by the appellants from the decision of the Tribunal 
before the. Labour Appellate Tribunal, Bombay. That appeal having been dis- 
missed, the appellants preferred a writ petitibn before the High Court of Bombay 
which, as already stated, rejected it in limine. 

It 'seems to us that the contention of the appellant tliat the Industrial Tribunal 
consisting of Mr. Patil had no jurisdiction to adjudicate upon the dispute is correct 
and must be upheld. Sub-section (i) of section 7 as it then stood, empowered the 
appropriate Government to constitute one of more Industrial Tribunals for the 
adjudication of industrial disputes in accordance with the provisions of the Act. 
Such a Tribunal was to consist of such number of members as the appropriate Govern- 
ment thought fit. Sub-section (2) of section 8 of the Act, as.it, then stood, provided 
that where a Tribunal consists of one person only and his services ceased to be avail- 
able the appropriate Government may appoint another independent person in his 
place, and the proceedings shall be continued before the person so appointed. That 
being the legal position, the appropriate thing for the Government to do. was to take 
action under sub-section (2) of section 8 after. Mr. Kurian’s services ceased to be 
available. Instead of doing that the Government took action under section 7, sub- 
section (i) of the Act “ in supersession ” of its previous notification and constituted a 
fresh Industrial Tribunal consisting of Mr. Patil as its sole mernber. "We need not 
consider here whether the old Tribunal still continued to exist and there was merely 
a vacancy therein and therefore there was no occasion to constitute a fresh Tribunal 
under sub-section (i) of section 7 because, having constituted a fresh Tribunal, the 
Government failed to refer the dispute in question to it under sub-section (i) (c) of 
section 10 of the Act. Apparently, the law advisers and the Government thought 
that a mere notification under sub-section (i) of section 7 would meet the require- 
ments of law and there was no necessity to make a fresh- notification under section 
10 fi) (c) referring the particular dispute for adjudication to the Tribunal. No 
doubt sub-section (i) of section 7 empowers the Government to constitute a Tribunal 
for ad'iudicating upon industrial disputes in accordance -with the provisions of the 
Act But merely constituting a Tribimal for such a purpose is not enough. It has 
also' to act under section 10 and make a specific reference to it of each dispute for 
diudication. Without such a reference the .Tribunal does not get any jurisdiction 
to adjudicate upon any dispute. On this short ground, the appeal must be 

allowed. 


We -will, however, say a word about the ground upon which the Tribunal 
tl uffht it fit to give the retrenched workers the benefit of the provisions of section 
^Hon the ground of social justice. Wide though the powers of an Industrial 
T^'bunal are while adjudicating upon industrial disputes, it cannot arrogate to 
•t^lfoowers which the Legislature alone can confer or do something which the 
Tp^islature has not permitted to be done. Section 25-H provides for re-employ- 
t f retrenched workmen in certain circumstances in preference to newcomers, 
n XLIII of 1953 which enacted this pro-vision clearly pro-vides in sub- 

But Ac Qf section i thereof that “ it shall be deemed to have come into force 
section ^ ; of October, 1953-” Clearly, therefore, the provisions of this section 
on the 24 workmen who had been retrenched before this provision came 

cannot app y Legislature did not intend the pro-visions, to come into force 
b?frre°Sh October, 1953 - ^en that is the mandate^ of the Legislature no 
beiore ^4 • , -sJCction on the basis of its own conception of social justice to 

Tribunal h J underlying ” principle ” ' to ’ a dispute 
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For both these reasons, we allow the appeal and quash the award of the In- 
dustrial Tribunal; There will be no order as to costs as the respondents have not 

put in an appearance. . » 

Appeal nllowfd. 


THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present P. B. Gajendragadkar, K. N. Wanchoo, K. C. Das Gupta 
AND J. C. Shah, JJ. 

The Jay Engineering Worlcs, Ltd. and others . . Pelitioncrs* 

\v. 

The Union of India and others • .. Rcspondenls, 

Employees PromdeiH Funds Act {XIX of 1952), section 2 (i) — ‘‘ Bask wages " — Pkce-rale ^-Stem fixing 
quota and norm — Payments when production bonus taken out of definition of bask wages." 

The bonus scheme established by agreement in the instant ease was this. A certain proportion oT 
the production was taken to correspond to the minimum basic wages and dcanicss allowance fixed by 
the awards, and tins was termed as “ quota ”. The production above the quota was paid For .it piece- 
rates. But there was a “ norm ” as the minimum production. If the workmen did not produce the 
‘ norm ”, he would be guilty of misconduct and would be liable to dismissal, as the agreement provid- 
ed that any deliberate deviation from production norms would amount to go-slotv tactics. The Stand- 
ing Orders of course provide that go-slow tactics would amount to misconduct and may lead to dismis- 
sal of workmen concerned. 

Jle/d, the real base of the produetion bonus scheme in force in the petitioner company is the “norm * ’ 
and not the “quota” and therefore payment upto norm whether made in one form or the other, is the 
basic wage for the purpose of the Employees’ Provident Fimds Act. It is only when payment is made 
for production above the norm that it can be said that the workman is e-iming production bonus ns 
generally understood in the industry. Payments for production between “quota” and “norm” cannot 
be called production bonus in the instant case and taken out of the definition of " basic wage” in 
section (2) (i) of the Act. 

The payment for work done between quota and the norm cannot be treated as any " other similar 
allowance ” appearing in section 2 (6) (ii). The allowances mentioned in that clause arc dearness 
allowance, house-rent allowance, overtime allowance, bonus and commission. Any “ other allowance ” 
must be of the same kind.” 


Petition under Article 32 of the Constitution of India for the enforcement of 
Fundamental Rights. 


G.P. Pai, Advocate, and J.B. Dadachanji, O.C.Mafhur, and Ravinder ffdraih 
Advocates of Mjs. J.B. Dadachanji & Co.^ for Petitioners. ’ 

M.S K. Sasiri, R.H, Dhebar and P.D. Menon, Advocates, for Respondents Nos- 
I and 2. 

A.S.R. Chari, Senior Advocate, (R. K. Garg, S.C. Agarwala, M.K. Ramamurthi 
and D.P. Singh, Advocates of Mjs. Ramamurthi & Co., with him), for Respondent 
No. 3. 

The Judgment of the Court was delivered by 

Wanchoo,- J. — ^This writ petition was heard along with writ petition No. 62 of 
1962 {Bridge & Roof Company {India), Liitiited v. Union of India) \ as the short question 
in both of them was whether production bonus was excluded from the term “ basic 
wages ” as defined in section 2 (h) of the Employees’ Provident Funds Act, No. XIX 
of 1952, (hereinafter referred to as the Act). A further question also arose in this 
writ petition as to the nature of the production bonus scheme in force in the peti- 
tioner-company, and the parties were given time to file additional affidavits in that 
connection. The main point raised in the two writ petitions was decided in Bridge 
& Roof Company {India), Limited v. Union of India^. The only question that no\v 
remain is whether the. production bonus scheme in force in the petitioner-company 
is of the same type as in Bridge & Roof Company^. If it is of the same nature the 
present petition would be governed by that decision and production bonus would be 


•Petition No. 64 of 1962. 


). (1963) 1 S,C.J.388 : (1953) 1 Gomp,L.J. 139 : (1962) 2 49Q, 
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fiW-i ^ defined in the Act.' The parties have 

hied additional affidavits and it now remains to determine the nature of production 

o petitioner-company and to decide whether the decision in 

tlie J^nd^e & Roof Company^, would apply in the present case, and if so, to what 
extent. . 


_ It appears that some kind of production bonus scheme was started in the ped- 
tioncr-cornpany in i 947 ^tid that scheme is said to have been more or less on a 
straight piece-1 ate system.^ Then came the major engineering awards in the years 
^48, 1950 and 1958, fixing basic minimum wages and its dearness allowance, 
riiis ivas followed by an agreement between the petitioner-company and its work- 
men in August, 1958 in wliich the present scheme in force was established even 
though some kind of production bonus on a more or less straight piece-rate system 
u'as in force from as far back as 1947, The scheme which iras established by the 
agreement of 1958 -ivas this. A certain proportion of the production was taken to 
correspond to the minimum basic wages and dearness allowance fixed by the awards, 
and this was termed as “ quota ”. The production above the quota was paid for 
at piece-rates. But there was a “ norm ” also fixed which was much higher than 
the “ quota ” and every workman was normally expected to produce the “ norm ” 
as the minimum production. If the workman did not produce the “norm ”,'he 
would be guilty of misconduct and would be liable to dismissal, as the agreement 
provided that any deliberate deviation from production norms would amount to 
go-sloiv tactics. The Standing Orders of course provide that go-slow tactics -Vv'ould 
amount to misconduct and may lead to dismissal of workman concerned. 

It will be seen therefore that the peculiar feature of the production bonus 
scheme in force in the petitioncr-company is that it has got two bases, namely, (i) 
the quota, and (ii) the norm, the quota being much lotver than the norm. In view 
of the agreement between the parties and the precise definition of “ go-slow ” con- 
tained in that agreement, it is clear that workmen are expected to give the “ norm ” 
as the minimum production and if there is any deliberate deviation therefrom they 
arc liable to be charged with misconduct in the shape of go-slow and may be dis- 
missed for such misconduct. The minimum wages and the dearness allowance 
fixed by the major engineering awards are payable for production upto the quota 
and thereafter extra payments are made on piece-rate basis upto the norm and even 
beyond it where the workmen produce beyond the norm. The question that falls 
for consideration is whether such a system is a typical production bonus system 
described in the case of Bridge & Roof Company^. 


The main dispute centres around production between the quota and the norm. 
The petitioner’s case is that the entire pa^unent for production above the quota is 
pa-yment of production bonus and therefore cannot be taken into account for the 
purpose of provident fund, in view of the decision in Bridge & Roof Company'^. The 
workmen however, contend that the scheme in force in the petitioner-company is a 
peculiar one which does not correspond to any standard scheme of production 
bonus as known in standard books on such schemes. It is contended that no scheme 
dealing with production bonus or incentive wage has two bases of the kind m force 
in the petitioner-company. The workmen, therefore, contend that in a scheme of 
the kind prevalent in the petitioner-company production bonus as well understood 
in industrv only starts after the norm and that payment for production between 
the Quota and the norm is nothing more than basic wage as defined m the Act and 
hLTe exertion of bonus from basic wage will only apply to that part of the pay- 
SSt which S made for production above the noim. The workmen further point 
that the straight piece-rate system was m force m the petitioner-company before 
out that “ . fjxng minimum basic wages and dearness allowance, 

the major er^ uJ dearness allotvance were fixed by the award 

When such ^ petitioner-company also. It was then that the system 

they fte”' “;S'hich would iopAsent production for the minimum 

l^dSL^ nllowance and the rett of the production war to be p..d 


1 (1963) 1 S.G.J. 388 : (I 963 ) I Comp.L.J. 139 : (1962) 2 490. 
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on a piece-rate basis. The change that resulted was tliat instead of a straight piece- 
rate system, the petitioner-company introduced the piece-rate system .along with a 
guaranteed time wage. The workmen contend that the quota \vhich was to re- 
present payment for production upto the basic wages and dearness allowance was 
fixed arbitrarily and had no relation to the productive capacity of the woikmcn, 
which is the basis for fixing the base or standard in a typical scheme of production 
bonus. Therefore, what happened was that the petitioner-company though it 
•fixed the quota, expected much higher production even before the agreement of 
1958 for a fair day’s work and used to pay extra for, this production. This matter 
was finally established by, the agreement of 1958 by which norms were fixed and 
the rvorkmen ^vcrc expected to give production upto the norms as a rule and any 
deliberate deviation from such production amounted to go-slow tactics, resulting 
in misconduct, which might lead to the dismissal of the workman. The union, 
therefore, contends that the real base or standard of a typical production bonus 
scheme in the case of the petitioner-company is not the quota but the norm, and 
the payment between the quota and the norm can only be basic wages within the 
meaning of the Act and it is only payment above the “ noim ” which would be 
production bonus as understood in industry. It was conceded on behalf of the 
workmen in arguments that any payment for production above the “ norm ” 
would be payment of production bonus and would be covered by the judgment 
of this Court in Bridge & Roof Company^. 

What is typical production bonus scheme was considered by this Court in 
M/s. Tiiaghur Paper Mills Co., Ltd. v. Its Workmen^, and that has been confirmed in 
Bridge & Roof Company^. It was pointed out that the straight piece-rate plan was 
the simplest of the incentive wage plans. In such a case all payment would be 
basic wage as defined in section a {b) of the Act, even though the worker is working 
under an incentive wage plan. But the difficulty arises where the stright piece-rate 
system cannot work. In such cases the system of production bonus by tonnage 
or by any other standard is introduced. The core of such a plan is that there is a 
base or a standard above which extra payment is earned for extra production in 
addition to the basic wages which is the payment for work upto the base or standard. 
Such a plan typically guarantees time wage up to the time represented by standard 
performance and gives rvorkers a share in the savings represented by superior per- 
formance. The typical scheme thus has only one base or standard and time wages 
are guaranteed upto that base or standard and any production above that base or 
standard is production bonus. But it is clear that in such a scheme of production 
bonus the workers are not bound to produce beyond the base or standard and no 
disciplinary action can be taken against them for not producing above the base or 
standard. Learned counsel for the petitioner has been unable to point out any 
scheme of production bonus which has two bases or standards as is the case in the 
petitioner-company in the shape of a quota and a norm, the quota being mueh 
lower than the norm. What we have to decide is whether in the case of the peculiar 
system which is in force in the petitioner-company, production bonus as generallv 
understood, can be said to start immediately after the first base (namely the ouotal 
or it can only start after the second base (namely, the norm). It was ur^ed on 
behalf of the petitioner that production bonus schemes have safeguards for both 
the. employer and the employee, and that production upto the norm in addition 
to the quota m the scheme m force in the petitioner-company is a mere safee-uard 
Reliance in this connection was placed on a passage in the book “ Pavm^ r i * 
Results ” issued by International Labour Office, Geneva, at pam h^h • 

as follows : ’ <= 4 ) wmen is 

“ No employee will be compelled to produce more than the union has stated w r • k 
nued failure of an employee to co-operate in establishing a fair standard or to mer-t j ^ ^onti- 

production of an established standard or the rate of production as stated by the un' rate of 

a reason mutually satisfactory to both union and company, will result in dismissal or °r ivithout 

ces warrant unusual treatment, transfer to another department.” ’ circumstan- 


1. (1963) 1 S.G.J. 388 : (1963) 1 Comp.L.J. 
139 : (1962) 2 L.L.J. 490, 


2. (1959) Supp. p. 2 S.G.R. J012. 
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That passage appears under the heading “Management Safeguai'ds ”, and appa- 
rently primarily with time studies for the purposes of setting up production standards. 
Therefore, that passage cannot be taken as an indication that a typical production 
bonus scheme can fix two bases or standards, at the best the passage only indicates 
that disciplinary action may be taken in certain cases where the established standard 
is not reached by a workman without a reason mutually satisfactory to both union 
and company. We may add that learned counsel relied on this book which deals 
with a large number of various types of incentive wage plans or production bonus 
plans ; but he w'as unable to draw our attention to any plan in this book which 
fixes tw'o bases or standards. It is true that when fixing a base or standard the 
employers sometimes fix a standard wliich is below the normal production W'orked 
out on the basis of time studies. Not infrequently such base is fixed at 80 per 
centum of the normal production found on time studies and in some cases it has 
been known to go as low as 67 per centum. That is however a matter of agree- 
ment between the employer and the employee and depends upon various factors. 
But the reason behind fixing the base or standard somewhat below the normal 
which might have been found by time studies is to make an allowance for workers 
w'ho may be little slower than the average and also to allow for some incentive 
even bcfoi'e the normal is reached so that there may be an effort on the part of the 
w'orkman to produce not merely the nbrmal but something more than the normal-. 
This is helped by fixing the base or standard somewhat below the normal product 
tion as found by time studies and gives the workmen a greater incentive to produce 
without fail not only upto the normal but also beyond the normal. The fact how- 
ever that the standard or the base may be fixed somewhat below the normal pro- 
duction found by time studies is of no help to the petitioner, for the scheme in the 
present case is not a tjqiical production bonus scheme, if the quota is taken to be 
the base. As we have already indicated, in a typical production bonus scheme 
the worker is not bound to produce more than the base or standard, though he 
may do so in order that lus earnings may go up. In the scheme in force in the 
petitioner-company however the worker cannot stop at the quota ; he must pro- 
duce up to the norm on pain of being charged with misconduct in the shape of go- 
slow and being liable to be dismissed. It seems to us therefore that the real base 
or standard which is the core of a typical production bonus scheme is, in the case 
of the petitioner-company, the norm. Any payment for production above the 
norm would be real production bonus under the scheme in force in the petitioner- 
company The production upto the norm is the standard which is expected of a 
workman in the company and payment upto that production must be basic wages 
as defined in the Act. It is true that this payment is split up into two parts. The 
first part consists of basic wages and dearness allowance fixed in the awards for 
production upto the quota and the latter part is payment at piece-rate for produc- 
finn upto the norm ; but the two together in our opinion represent the base or 
Xndard of a typical production bonus scheme and so only payment above the 
in the case of the petitioner-company can be properly called production 
ti m The mere fact that part of the basic wage as defined m the Act is paid 
in one form as a time wage and part in another form as a piece-rate wage would 
^.vrno difference to the whole being basic wage within the meanmg of the Act. 

real base of the production bonus scheme in force in the petition^er-company 
J tL norm and not the quota and therefore payment upto the norm whether made 
in one fSSi or the other, is basic wage for the purpose of the Act. 

Tt is however urged on behalf of the petitioner that it is open to the employer 
m nunish a workman for go-slow, even where wages are paid on a p^ce-rate basis 
fTSis connection reliance was placed on Mr Firestone Tyre & Rubber 

and in s iield that there could be go-slow even where wages are 

Co., Limitfd , wh Assuming that to be so, we are of opinion that that 

being paid on piec - conclusion as to base or standard in the present 

does not affect the , ^ ^ It may be possible to punish for go-slow even 

scheme at which we have arii _^ ^ 


1, (1954) 1 L.L.J. 281. 
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on 1 uicce-ralc sVstcm because the employee deliberately 
where wages are paid on a Picc ^ pj-o^iucing. But in the present case, 

does not P>^«ducc what he had U ^pent and ^v•hat is go-slow has been ■ 

the position h is rather a difficult matter for the employer to prove 

precisely defined > ^,hcn the piece-rate system of payment is in 
a case of go-slow, more pariicu x deliberate dev ation from produc- 

vogue. Under agreement ^ ^d^he iroiman is liable to disciplinary 
tion norms immediately in^dismissal In these circumstance when go-slow- 

action -which may that^f the two bases to be found in the scheme m 

is precisely ° Uch is the real base to be found in all typical 

the petitioner-co P J , jg ^pjy ^y^en pa'iment is made for produc- 

production ® ^ ^an be said that the workman is earning produc- 

5on ho7us I genera^ understood in industry. It would in our opinion be utterly 
tion bon ^ ^Yic present ease to call payment for production between 

'tlmquota and thl noim as production bonus when the employee is bound to pro- 
duce up to the norm practically on pain of dismissal. 

It was further urged that norms have been fixed for a small proportion of work- 
men employed in the petitioner-company and therefore all payments above the 
^u?ta which is apparently fixed for all workmen should be treated as production 
bonus in the case of workmen other than this small proportion. This in our opi- 
nSii is a disingenuous argument and the union’s reply shows that though norms 
have been fixed by agreement only with respect to a small proportion of workinen, 
in actual practice there are norms for all workmen governed by the scheme, these 
norms being based on normal performance before the agreement of 1958. It is 
not disputed that these actual norms arc much higher than the quota. 

Finally it w'as urged that even if the payment for production between the 
Quota and the norm is not production bonus which can be taken out of the defini- 
tion of basic wages in the Act, it should be treated as pa)TOent in the nature of 
“other similar alloivance ” appearing in section 2 [b) (u). We arc of opmiori 
that this payment for work done between the quota and the norm cannot be treated 
as any “ other similar allowance.” The alloivances mentioned in the relevant 
clause are dearness allowance, house-rent allowance, overtime allowance, bonus 
and commission. Any other similar allowance must be of the same kind. 
The payment in this case for production betiveen the quota and the norm has noth- 
ing of the nature of an allowance; it is a straight payment for the daily work and 
must be included in the words defining basic wage, i.e., “ all emoluments which 
are earned by an employee while on duty or on leave with wages in accordance 
with terms of the contract of employment.” 

In the view we have taken of the scheme in this case, the petition succeeds 
partly. We direct that the portion of the payment which is made by the petitioner 
for production above the “ norm ” would be production bonus and would be covered 
by the judgment of this Court in Bridge & Roof Company''-, but that portion of the 
payment which is made by the petitioner for production up to the quota as well 
as production betiveen the “ quota” and the “ norm” is basic wage within the 
meaning of that term in the Act. The petition is therefore partially allowed as 
indicated above. In the circumstances we pass no order as to costs. 

Petition allowed in part. 


K.S. 


1. (1963) 1 S.C.J. 388 : (1963) Comp.L.J. 139 : (1962) 2 L.L.J. 490. 
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THE SUPREME COURT OF INDIA. ■ . . 

(Civil Appellate Jurisdiction.) 

Present : — P. Sinha, Chief Justice, P. B. Gajendragaekar, K. N. 
Wanchoo, M. Hidayatdllah and J. G. Shah, JJ. 

Krishanlal Tshwai'lal Desai . . Appellant* 

V . 

Bai Vijkor and others . . Respondents. 

Bombay Rents, Hotels and Lodging House Rates Control Aet (LVII of 1947), section 17 — Construction — 
Applicability to cases where landlord has obtained ejectment decree under section 13 (1) {g). 

The period of one month specified in section 1 7 (1) of the Bombay^Rents, Hotels and Lodging House 
Rates Control Act (1947) applies as much to the case of occupation as to the case of erection of the 
■work contemplated by clauses {g) and (i) respectively of section 13 (1) of that Act. 

Where the landlord who gets ejectment of his tenant on the ground that he requires 'the premises 
for his own occupation fails to occupy it within one month of delivery of possession, the tenant is entitled 
to be restored to possession. 

Appeal by Special Leave from the Order dated the nth April, 1962 of the 
Gujarat High Court in Civil Revision Application No. 335 of 1962. 

M. C. Setalvad, Senior Advocate (/. AT. Shroff, Advocate, with him), 'for 
Appellant. 


S. T. Desai, Senior Advocate {J. B. Dadachanji, 0 . C. Mathur and Ravinder 
Jfarain. Advocates of Mjs. J.B. Dadachanji & Co., with him), for Respondents. 
The Judgment of the Court was delivered by 

Gajendragadkar, J. — This appeal by Special Leave raises a short question 
about the construction of section 1 7 of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 (LVII of 1947) (hereinafter called the Act). The said 
question arises in this way. The appellant Krishanlal Ishtvarlal Desai is the land- 
lord who owns an open plot of land named Hathi Khada in Kalasawadi Town in 
the District of Surat. The said plot measures 32,406 sq. ft. This plot was in the 
possession of the respondents Bai Vijkor and others as tenants. In 1951, the appellant 
sued the respondents in ejectment. He claimed that under section 13 (1) (.?) and if) 
of the Act he svas entitled to recover possession of the premises consisting of the open 
plot in question. This claim was resisted by the respondents. The trial Court 
held that the appellant had not established his case under section 13 (i) if) but had 
proved his claim under section 13 (i) {g). Having recorded this finding, the trial 
Court proceeded to examine the extent of the requirement proved by the appellant. 
Section 13 (0 ki) provides inter alia that notwithstanding anything contained in 
tl Act a landlord shall be entitled to recover possession of any premises if the 
C rt is satisfied that the premises are reasonably and bona fide required by the 
\ '^dlord for occupation by himself. Section 13 (i) (i) provides that the landlord 
, J similarly entitled to recover possession if the premises being land, they are 
ably and bona fide required by. the landlord for the erection of a new building. 
T^°trial Court found that the requirement of the appellant \vould be adequately 
The is given a decree for the possession of a/grds of the plot in suit. Accord- 
ingly a decree was passed in his favour to that extent on i6th March, 1955. 

This decree was challenged both by the appellant and the respondents by cross- 
’n the District Court, The District Court held that the view taken by 
appeals 1 substantially right and there was no reason to interfere with 

decree passed by it- In the result, both the appeals rvere dismissed on 28th 

Ikpril 195^* 

^ Th ooellant then filed an execution application and obtained possession 
; the premises in question on 29th June, 1957. It appears that at the 

of 2/3ras o ij^nt’s case was that he wanted the said premises for the purpose 

trial, the Eventually, however, the appellant occupied the said pre_ 


, No. 804 of 1962. 
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mises on 24th October, 1957 not for carrying on Ins timber business but for storing 
or stocking materials of sanitary works and building contracts which business he 
had started in partnership on tiiat day. The appellant had constructed a shed 
for the watchmen to look after the articles whieh were stored on the open plot. 

On 29th July, 1958, the respondents applied under section 17 (i) of the Act to 
the trial Court to obtain possession of the said premises on the ground that the 
appellant had failed to occupy the said premises within a period of one month 
from the date when he recovered possession as required by section 17 (i). Tlic 
trial Court held that the respondents had failed to make out a ease under section 
1 7 (i) and so, their- application was dismissed. 

The respondents then preferred a rcvisional application in the District Court. 
This rcvisional application was treated as an appeal because the order passed by 
the trial Court was appealable. The District Court held that the appellant had 
failed to occupy the premises within the period prescribed by section 17 (i) and 
so, the respondents were entitled to an order against the appellant for the posses- 
sion of the said premises. This order was challenged by the appellant by prefer- 
ring a rcvisional application before the High Court of Gujarat. The rcvisional 
application was however, summarily dismissed. It is this rcvisional decision of 
the High Court of Gujarat that has given rise to the present appeal, and the only 
question which is raised for our decision is about the construction of section 1*7 Ct) 
of the Act. ' ^ ^ 


We have already seen that section 13 provides for eases where the landlord is 
entitled to recover possession of the premises from the tenant and that the appellant 
in fact obtained a decree for possession under section 13 (i) (g) on the ground that 
2/3rds of the premises were reasonably and bona fide required by him for occupation 
by himself. The respondent’s case is that under section 17 (1) it was obligatory 
on the appellant to occupy the premises within one month after 29th June, 1957 
when possession was delivered to him in execution proceedings ; since he had failed 
to comply with this requirement, they became entitled to obtain back possession 
of the said premises ; and as the present application had been made by them within 
13 months from 29th June, 1957 as required by section 1 7 (1), an order for possession 
ought to be passed in their favour. The appellant, on the other hand, contends 
that the stipulation as to the period of one month on -which the respondents relied 
does not apply to the case of occupation which will arise in the case of a decree 
passed under section 13 (1) {g). The said period applies to the ease of a decree 
passed under section 13 (i) (i)- That is hotv the controversy between the parties 
raises the question of construction of section 17 (i). 

Let us now read section 17 (i). Section 17 (i) reads as under 


Where a decree for evicUon has been passed by the Court on the ground specified in clause (r) or 
(0 of sub-section (1) of section 13 and the premises are not occupied or the work of crccUon L not 
commenced within a period of one month from the date the landlord recovers possession or tlic pre- 
mises are re-let -lyithin one-year of the said date to any person other thaii the original tenant, the Court 
may on the application of the original tenant made wiUiin thirteen months of such, date ordw the la^- 
lord to place m oc^pation of the premises on the original terms and conditions, and on such order beW 

sTon fo Se Sateam"^ of diepremises shall give vacant pS 

It is clear that when section 17 (1) refers to the requirement that the premises must 
be occupied by the landlord, the occupation intended by the provision is different 
from possession, because the first dause of 17 (i) makes a clear distinction between 
occupation and delivery of possession. The effect of tliis clause is that when a laS 
lord who has obtained a decree for possession executes the decree and obSns 
possession of the premises in question he must occupy them in terms of thf Sse 
made out by him under section 13 (1) (g) and held proved at the trial WheSS 
or not the occupation by the landlord shmild T„'!- -n ^ 

set out at the trial or can be for a Sent 

it is unnecessary- to decide in the present appeal is ^ question which 

anydoubtisthaiwhenthepossesLn^ 

by an. act of occupation wliich must inevitablv rnncici- r ” must be folloived 
behalf and this oV^ act was, on 
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appellant on 24th October, 1957. That means that the appellant occupied the 
premises beyond the period of one month prescribed by section 17 (i). 

Does the stipulation about the period of one month apply to the case of a 
decree passed under section 13 (1) {g) ? That is the next question to consider. It 
would be noticed that the first clause of section 17 (i) deals with decrees passed 
under section 13 (i) (|;) and (i) and reading the clause, there appears to be no diffi- 
culty in holding that the requirement as to one month applies to both categories of 
decrees. On a fair and reasonable construction of that clause, there appears to 
be no escape from the conclusion that the period of one month applies as much 
to the case of occupation as to the case of erection of the work contemplated by 
clauses {g) and (f) respectively of section 13 (i). 


Besides, the scheme of section 17 (i) clearly supports this construction. Sec- 
tion 13 (i) has allowed the landlord to eject the tenants from the premises in their 
possession for specified reasons and section 17 (i) affords a protection to the tenants 
where a decree for ejectment has been passed against them under clauses (^) or 
(f) of section 13 ( 0 - If Legislature thought it necessary to require the land- 
lord to commence the work of erection if he has obtained a decree for possession 
under section 13 (i) (0 within one month, there is no reason why the Legislature 
should not have provided for the same or similar period in respect of occupation which 
is referable to the decree passed under section 13 (i) {g). Mr. Setalvad contends 
that the occupation could be effected within a reasonable time, for he suggests 
that no limitation having been prescribed in that behalf, the general rule would 
be that it should be done within a reasonable time. We think this construction 
cannot be accepted because it is extremely unlikely that the Legislature should 
have provided the period'of one month for one categoi7 of decrees and should have 
made no specific provision in that behalf in respect of decrees of the other category. 
Besides, the construction of the clause according to the rules of ordinary' grammar 
is decisively against the appellant’s contention. 


The second clause of section 17(1) refers to a case rvhere the landlord re-lets the 
premises within one year of the date on which he obtains possession in execution 
proceedings to any person other than the original tenant. In other rvords, this 
clause covers cases where the landlord obtains a decree for possession and instead 
of using the premises for purposes pleaded by him and on proof of -which a decree 
was passed in his favour he proceeds to re-let them to a stranger; and it provides 
that if this re-letting takes place rvithin one year of the date specified by it, the ori- 
oinal tenant is entitled to claim possession of the said premises. This clause also 
shows that section 17 ( i ) is intended to afford protection to the rights of tenants 
who have been ejected under section 13 (1) {g) and (f). 

Similarly, a period of limitation is prescribed for the exercise of the rights 
ferred on the tenants by the last clause of section 17(1). This clause provides 
th”t the tenants who want to claim the protection of section 17 (i) must apply 
I months of the date on which possession was delivered to the landlord- 
ee-h6lder. The scheme of section 17 (i) thus clearly proves that all the 
°T^ant clauses have prescribed respective periods of limitation, and so, it would 
tf 'die to suggest that the liability imposed on the landlord to occupy the 

I*® . „ of which had been decreed in his favour under section 13 (i) 

without any relevant limitation. , ^ 

There is another consideration which, supports this conclusion. Section 17 
^ "des for a pen^ty against a landlord who, contravenes the provisions of 
(2) provi provision lays do'ivn, inter alia, that any landlord who recovers 

section 1 7 1 grounds specified under clause {g) or (i) of section 13(1) and keeps 
possession yj^occupied or does not commence the -work of erection without rea- 
the premis the period of one month from the date on ivhich he recovers 

sonable exc conviction be punishable in the manner specified in the said 

possession, penalty is imposed on a landlord or other person in occupation 

provision. , ^ comply with the order of the Court under section 17 

of the premises wno vo. r , 
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(i). It is obvious that when the first clause of section 17 (2) refers to the failure 
■of the landlord either to occupy or to commence erection of the work without rea- 
sonable excuse within the period of one month, absence of reasonable excuse and 
the period of one month apply as much to eases falling under clause (^) as to cases 
falling under clause (t) of section 13 (i). The plea open to the landlord tiiat he 
failed to occupy the premises or lie failed to commence the svork of construction 
within the specified period because of a reasonable excuse is available to him in 
both categories of cases and so, absence of reasonable excuse applies equally to 
both the said categories. If that is so, the period of one month which is the crucial 
point must govern both the categories of cases. Therefore, in our opinion, the 
High Court was right in agreeing with the decision of the District Court that the 
appellant in the present ease had failed to comply with the first part of section 
17 (i) and so, the respondents were entitled to an order for possession of the pre- 
mises in question. The appeal accordingly fails and is dismissed with costs. 

K.S. Appeal dimissed. 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present B. P. Sinha, Chief Justice, P. B. Gajendraoadkar, K. N. WaN- 
•CHOO, M. Hidayatullah .\nd J.C. Shah, JJ. 

M. Ramappa . . Appellant* 

V. 


The Government of Andhra Pradesh and another . . Respondents. 

States Re-organisation Act {XXXVII of 1956), sections 122 and l21~Seope and effect — Tribunal not auali- 
Jied under Hyderabad Public Servants {Tribunal of Enquiry) Act {XXIII of 1950)— aRer hates 
^-organisation Act by the successor State of Abnhra Pradesh — Validity. 

By reason of section 127 and the power granted by section 122 of the States Re-organisation Act 
1956, it was competent to the Government of Andhra Pradesh to name an authority under the Hydera- 
bad Public Servants (Tribunal of Enquiry) Act, 1950, even though that authority might not have 
been qualified under the latter Act. On the notification under section 122 the existing law itself is to 
have effect in a different manner. Adaptation of the Hyderabad Act under section 120 of the 
States Re-organisation Act was not a condition precedent to the issuance of the Notification and the 
Notification having issued, the Hyderabad Act applied accordingly and the appointment of a person 
qualified under the corresponding Andhra Act as a Tribunal of Enquiry though not undw the 
Hyderabad Act was valid. 


Appeal by Special Leave from the Judgment and Order, dated the 1 3th Decem- 
ber, i960 of the Andhra Pradesh High Court in Writ Petition No. 46 of igSo.J 
A. V. Viswanatha^ Saslri, Senior Advocate {B. Parthasarthi and R. Vasudev 
Pillai, Advocates, with him), for Appellant. 

D. ffarasareyu, Advocate-General for the State of Andhra Pradesh {K. R. 
Chaudhuri and P. D. Menon, Advocates, with him), for Respondents. 

The Judgment of the Court was delivered by 


Hidayatullah, J.— This is an appeal by Special Leave against the judgmen 
and order of the High Court of Andhra Pradesh, dated 13th December, 1060 dis 
missing Writ Petition No. 46 of 1960. The petitioner is the appellant before us’ 
The respondents to this appeal are the Government of Andhra Pradesh and the 
Chairman of the Tribunal for Disciplinary Proceedings, Andhra Pradesh The 
appellant wasa servantm the Hyderabad Revenue Service andin 10^6 was holdinir 
the post of Deputy Secretary to the Government in the Public Works Denartment 
■On a report submitted by the C.I.D. the Government of Andhr^PrS orS 
an inquiry under secHon 4 of the Hyderabad Public Sert^ants (Tribunal of 
Enquiry) Act, 1950 (Hyderabad Act XXIII of 1950) by the Tribunal for D!.^ 
plinary Proceedings. The '^ibunal enquired into 19 cha^rges and submitted its" 
^ ^ ^ Tribunal found 4 charges proved and in view of 

the first charge which involved acceptance of a bribe and charge No. i4whidiScd 


*G.A. No. 356 of 1962. 


t (1961) 2 An.W.R. 4 . 
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to tampering with official records, the Tribunal recommended that the appellant 
be dismissed from service. After due notice to the appeUant the Government of 
Andhra Pradesh ordered the dismissal of the appellant. The appellant thereupon 
moved a petition under Article 226 of the Constitution requesting that the. order 
passed by Government be quashed. The appellant, inter alia, contended that, 
under the Hyderabad Public Servants (Tribunal of Enquiry) Act, 1950, the Tribunal 
could only consist of persons who were judicial officers employed as Sessions Judges 
in the territory of India for a period of not less than 3 years: He contended that 
though the enquiry^ had properly commenced before Mr. R. Bhaskara Rad, who 
functioned as the Disciplinary Proceedings Tribunal upto 19th April, 1959, he was 
succeeded by Mr. M. Sriramamurthy who was not qualified but who heard the 
arguments and submitted the report. He contended that Mr. Sriramamurthy 
had not held the office of a Session Judge for three years. The only question, 
which was considered by the Andhra Pradesh High Court, was whether in the 
circumstances Mr. Sriramamurthy was disqualified to act as the Tribunal. The 
High Court held that in view of the.provisions of the'States Re-organisation Act and 
the Notification issued by the Government of Andhra Pradesh on ist November, 
1956, by which the Tribunal for Disciplinary Proceedings in Andhra Pradesh was 
named as the authority to function under the Hyderabad Public Servants (Tribunal 
of Enquiry) Act, 1950, Mr. Sriramamurthy was competent to exercise functions 
exercisable under the Hyderabad Act. The High Court accordingly , dismissed 
the petition. 

It is contended by Mr. Viswanatha Sastri that the appointment of Mr. Srirama- 
murthy was incompetent because he was not qualified to act as the Tribunal o f 
Enquiry under the Hyderabad Act. We are concerned with the Hyderabad Act 
and the States Re-organisation Act, 1956 (XXXVII of 1956). The rele- 
vant provisions of the first Act are sections 3 and 4 and they may now be seen- 
Section 3 of the Hyderabad Public Servants (Tribunal of Enquiry) Act, 1950, in 
so far as it is material, reads- as follows : — 


P3 “3. ( 1 ) A Tribunal consisting of one or more members shall be constituted for the purpose of 

this Act. 

(2) Every member of the Tribunal shall be a judicial officer who has been employed as a Ses- 
sions Judge in the territory of India for a period of not less than three years ” |j 

Section 4 reads as follows : — 

“ 4. Government may, and in such cases, if any, as may be prescribed, shall refer to the Tribu- 
nal for enquiry and report any case involving an allegation of misconduct or inefficiency or disloyalty 
on the part of a public srvant, ” _ _ 

The corresponding provisions in the State of Andhra before the formation 
of the State of Andhra Pradesh were the Andhra Civil Services (Disciplinary Tri- 
bunal) Rules, 19535 which were made under the Proviso to Article 309 of the Con- 
stitution. Under those Rules which came into force on ist October, 1953, it was 
provided i - . 

^ <>3 (a) The Tribunal shall consist of one Judicial Officer of the status of District and Session® 

Judge. (Proviso omitted.) 

It is admitted that Mr. M. Sriramamurthi held the qualification under 

0 ist November, 1956, the State of Andhra Pradesh was formed by the 

1 Nation among others, of portions of Hyderabad State with the State of 

amalga ^^^5 Re-organisation Act contemplating the existence of diverse 

Andhra. subject in the integrated units provided for the conflict of laws, 

laws jjc which related to the services it was provided that every person 

Under s before the appointed day was serving in connection with the 

who iiiim ^ State, parts of whose territories were transferred to another 

affairs o a provisionally continue to serve in connection with the 

State, spccessor State to that existing State unless he was required to serve 

affairs ot connection with the affairs of any other successor State. Under 

provisiona y automatically began to serve the successor State, namely, 

his section me 
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the State of Andhra Pradesh. Section 120 gave the power to the Stale Govern- 
ment to adapt laws. It provided that the Government of the succeeding State 
could make adaptations and modifications of the law of an existing State wjjcther 
by way of repeal or amendment, as may be necessary or expedient, and alter suen 
adaptations, every such law was to have effect until altered, repealed or amended 
by a competent Legislature or other competent authority." Section J2i gave a .spe- 
cial power to Courts, Tribunals and authorities to construe the laws %vhcrc no pro- 
vision or insufficient provision had been made for the adaptation of a law to m*-'" 
litate the application of tlic law in relation to any State newly formed though with- 
out affecting the substance of the matter. Section 122 then provided as follows . 


“ 122. The Central Government, ns respects any Part C.Slatc, and the Stale Government as r«- 
pects any new State or any transferred territory, may by notification in the Official Gazette, spccily 
the auUiority, officer or person who, as from the appointed day, shall be competent to (xcrcisc such 
functions exercisable under any law in force on that day as may be mentioned in that notification ana 
such Jaw shall have cUcct accordingly.” 


Finally, section 127 read as follows ; — 

” 127. The provisions of tills Act shall have effect notwithstanding anything inconsistent there- 
with contained in any other law.” 

It will, therefore, be seen that the States Re-organisation Act applies even if it 
is inconsistent with anything in the Hyderabad Public Servants (Tribunal of 
Enquiry) Act, 1950. By reason of section 127 and the power granted by section 
122 it was competent to the Government of Andhra Pradesh to name an authority 
under the Hyderabad Act even though that authority miglit not have been qualified 
under the latter Act. The concluding words of section 122: 

“ shall be competent to exercise such functions exercisable under .any laiv in force on that day as 
may be mentioned in that notification, and such law shall have effect accordingly,” 

show that on the notification issuing under section 122 the c.xisting law itself is 
to have effect in a different manner. 

The argument of Mr. Vishwanatha Sastri that before the Hyderabad Act could 
be departed'from, it had to be adapted under section 120 by substituting an autho- 
rity different from that named in section 3 thereof might have been effective if 
section 122 had not concluded in the manner indicated above. Section 122 by 
its very terms makes the Hyderabad Act speak in accordance with a Notification 
issued under section 122. That Act after the Notification applies in accordance 
with the notification and pro lanlo is adapted by the Notification. In our opinion 
adaptation of the Hyderabad Act under section 1 20 was not a condition precedent, 
to the issuance of the Notification and the Notification having issued tlie Hyderabad 
Act applied accordingly and the appointment of Mr. Sriramamurthy was therefore 
valid. We agree with the High Court in its conclusion. The appeal fails and is 
dismissed with costs. 

K. S. Appeal dismissed 
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Ram Probesh Singh and others 

IndmtTial Disputes Act {XIV of 19¥J)— Misconduct 
Mic inquiry — When liable to interference with by Industrie 


. . Respondents. 

of workmen — Dismissal of suck workmen after dome- 
inbunal. 


A ' inquiry is be d properly, the tribunal does not sit in appeal on the findinirs of the 

•dom«tic tribunal and it can only interfere with the punishment inflicted :£ a rLult of the d^miuc 
anqmry where Acre is want of good faith or basic error or violation of the princip Wnatuml S? or 
wihete the findings are perverse or baseless or the case is one of victimisation oVSifak laboi^ pmcdte 
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There is no doubt that ■&ough in a case of proved misconduct, normally, the imposition of a penal- 
ty may he within the discretion of the management there may be cases where the punishment of dismis- 
misconduct proved may be so unconscionable or so grossly out of proportion to the natme of 
offence that tlic tribunal may be able to draw an inference of victimisation merely from the punishment 
mflicted. Where when a strike (unjustified and illegal) was going on thirteen workmen physically 
obstructed other workmen who wctc ^villmg to work from doing their work by sitting dmvn behveen 
the tramlines, that was serious misconduct and dismissal would be perfectly justified. In the instant 
case the tribunal was not justified in coming to the conclusion that this was a case of. victimisation 
because the management decided to dismiss those workmen and was not prepared to let them off 
with fine or suspension. 

The fact that the relations between an employer and the workmen’s union were not happy and 
the workmen concerned were office-bearers or active workers of ffie union would by itself be no evi- 
dence to prove victimisation, for if that were so, it would mean tha!t the office-bearers and active wor- 
kers of a union tvith which the employer is not on good terms would have a carle blanche to commit 
any misconduct and get away with it on the ground that relations between the . employer and the 
union were not happy. 

Appeal by the Spccipl Leave from the Award, dated the 23rd November, 
1960 of the Central Governments Industrial Tribunal, Dhanbad in Reference 
No. 31 of rgSo. 

M, C. Setalvad, Senior Advocate {Konicoomar Chakmvarly and B. P. Maheskwari, 
Advocates, with him), for Appellant. 

M. K. Ramamurtki, Advocate of Mjs. Ramamurtki & Co., for Dipak Dutta Chou- 
Muri, Advocate, for Respondents Nos. 1 to 13. 

The Judgment of the Court was delivered by 

Wanchoo, J. — ^This is an appeal by Special Leave against the orderjof the Central 
Government Industrial Tribunal, Dhanbad. The brief facts necessary for pre- 
sent purposes are these. A dispute was referred by the Central Govemiment under 
section 10 of the Industrial Disputes Act (XIV of 1947) (hereinafter referred 
to as the Act) with reference to the thirteen workmen involved in this appeal in 
the following terms : — 

“ Whether the dismissal of the follo\vmg thirteen workmen of Bhatdee Colliery was justified ? 
If not, to what relief are they entitled and from which date ? ” 

It appears that the thirteen workmen had physically obstructed the surface trammers 
^vo^klng in the colliery on different dates, namely, 20th October, 27th October, 
and 3rd November, 1959. Some of them had also incited the other workmen to 
join in this act of obstructing the loyal and willing trammers so that they may be 
prevented from working. This happened during a strike^ which was begun on 
20th October, 1959, by the Colliery Mazdoor Sangh to which the thirteen work- 
men in question bdonged. In consequence the appellant served charge-sheets 
on thirteen workmen on 9th November, 1959, charging that 

“ they physically obstructed the surface trammers on duty at No. I and 2 inclines from perform" 

• their dofi« and controlling the movement of the tubs by sitting in-between tramline track and 

"''"'^rious dates, thus violating regulation 38 (i) (6) of the Coal Mines Regulations. 

asked to explain within 48 hours why disciplinary action should not be 
r'ainst them under rule 27 (19) and rule 27 (20) of the Coal Mines Standing 
mKcii ^^orkmen submitted their explanations and an inquiry was held by 

Ifare Officer of the appellant. The Welfare Officer found all the thirteen 
the Weu ^ charges framed against them and recommended their dis- 

workmen g jj^eference yvas pending before this very Tribunal in November, 

tbraDDellant made thirteen applications to the Tribunal under section 33. 

1 959’. the Act for approval of the action taken. Though the workmen submitted 
( 2 ) (6) ol in proceedings they did not contest them thereafter, and the 


xncu of the action taken. Thereafter the present Reference xvas 

Tribunal approve^^ of the Act. 

-mad^unuci^ pot forward by the ivorkmen in the present Reference was^that there 


their replies 

mrnvea o 

10 of the Act. 

L .yard by the ivoi 

” ^^nc^inquiry as the workmen were not ^ven a chance to defend them- 
was further submitted that the dismissals xvere nothing but victimisa- 
and simple for trade union activities. 

n-bimal apparently held that the inquiry ivas proper, though it has not 
many words in its .award. It may be added that it could hardly do 


was no 
selves. 


aid so in so 
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. Otherwise, for it had already approved of tlic action taken on applications made 
under section 33 (2) {b) of the Act. If the inquiry liad not been proper, the Tri- 
bunal would not have approved of the dismissals. But the Tribunal held tliat tills 
was a ease of victimisation. It therefore .set aside the order of dismissal and ordered 
the reinstatement of the thirteen Avorkmcn within one month of its order becoming 
operative and ordered that they should be treated as on leave without pay during 
the period of forced unemployment. It did not grant back wages as the workmen 
had also contributed to their forced unemployment to some extent. 

. present appeal, the appellant contends that tlierc was no evidence to 

justify the conclusion of the Tribunal that tlic dismissals were an act of unfair labour 
practice or victmisaUon. \Vc arc of opinion that this contention of the appellant 
must prevail. The Tribunal was not unaware of the fact that where a domestic 
properly, the Tribunal docs not sit in appeal on the findings of the 
^ interfere with the punishment inflicted as a result 

"^Sood faitii or basic error or violation 
of the pnnciples of natural justice, or where the findings arc perverse or baseless or 

thSeTrXnlST/'fi ^ unfair labour practice. We have already indicated 

pies of natural iustire?n tho ^oyjiasic error or violation of the princi- 

pi^ oi natural justice in the holding of the inquiry ; nor did it find that the findiiiKs 

Bs ownXrafoldrrctL'Tf so in thi ?acrof 

(b) of the Act, for if it had found tharthSqS^l? 3 ? 

approved of the action taken against the worW 1^^^" ^ ° not h^vc 

approached under section 33 (q) (i) We must thor/'Cn' ' appellant when it was 
that the inquin^ was held properlV and tSnou^i^^ the assumption 

justified on the evidence befL him in comine7o B e was 

namely, that the charges had been proved ^ conclusion which he did, 

consid^ “SsSn » complained of, let me pause and 

It then proceeded to point out that the workmen u j , • > 

semceormoreand their previous record of scrSSwS pond ^ 

office-bearers of the union and some of them were also nrntli ™Por\‘ant 

referred to previous disputes between the annnlln,,t Protected workmen. It then 
workmen were members and was of the v Jthat “thl^'^n union of which these 
eye-sore to the appellant The Tribunal wit; 1 « and its It^aders were 

because certain workmen were protected workmM tbev'^’ merely 

complete immunity for anything that they miota do ? ' 11 ?° thereby given 

conduct meriting ^missal. But it poiSenm amfS ““a 

ctse^SSatrS wis'XtS'etX' 
s.^Se°? wL‘ h^d'S i~tSl 

seems to have held that the punLhme„t T It 

or at any rate grossly out of proportion to th^nat unconscionable 

came to’the coLlusi’on that tK^re^e rfXumrsalm' 

Now there is no doubt that thoueh in a ca<;p nf r,wev,r„,i • i 
the imposition of a penalty may be wfthin the discretfoTof^l?'^'^®'^^"'^^’ normaUy 
may be cases where the punishment of dismissal for tfiP . ^ "^^uagement there 
so unconscionable or so grossly out of proportion to Proved may be 

Tribunal may be able to draw an infoSceS SirsaS^^^^^^ f 
ment inflicted. But we are of opinion that the present £ not suH^” 
inference of victimisation can be made merely from r ^ 

dismissal was imposed in this case and uot either a„e or smpoXm^if S 


1. (I960) 2 L.L.J. 175. 
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dispute that a stnhe was going on during, those days when the misconduct 
committed._ It ivas the case of the appelJant that the strike was unjustified and 
Illegal and It appears that the Regional Labour Commissioner, Central, Dhanbad„ 
agreed with this vieiv of the appellant. It was during such a strike that the mis- 
conduct in question took place and the misconduct was that these thirteen 
workmen physically obstructed other workmen who were willing to work from, 
doing their rvork by sitting down between the tramlines. This was in our 
opinion serious misconduct on the part of the thirteen workmen and if it is found— 
as it has been found proved— punishment of dismissal would be perfectly justified. 
It cannot therefore be said looking at the nature of the offence that the' 
punishment inflicted in this case ivas grossly out of proportion or was unconscion- 
able, and the Tribunal ivas not justified in coming to the conclusion that this was; 
a case of victimisation because the appellant decided to dismiss these tvorkmen 
and was not prepared to let them off with fine or suspension. 

There is practically no other evidence in support of the finding of the Tribunal. 
It is true that the relations betw^een the appellant and the union to which these- 
workmen belonged were not happy. It is also proved that there tvas another 
union in e.ristencc in this concern. Perhaps the fact that there were two unions, 
would in itself explain W'hy the relations of the appellant with one of the unions to 
tvhich these workmen belonged tvere not happy. But the fact that the relations. 
beUveen an employer and the union were not happy and the workmen concerned 
w'cre office-bearers or active workers of the union would by itself be no evidence to 
prove victimisation, for if that were so, it would. mean that the office-bearers and 
active workers of a union 'vith which the employer is not on good terms would 
have a carte blanehc to commit any misconduct and get away tvith it on the ground 
that relations between the employer and the union were not happy. We are there- 
fore of opinion that the finding of victimisation in this case is based merely on con- 
jectures and surmises. We have already considered the main reason given by the 
Tribunal, namely the nature of the punishtpent, and have held that that cannot be 
said to be unconscionable or grossly out of proportion to the nature of the offence.. 

Another reason given by the Tribunal in support of the finding of victimisation 
is also patently wrong. The Tribunal says that in reports made to the Police certain 
persons were mentioned as having taken part in the misconduct of 27th October,. 

1 959 ; but in the written statement filed by the appellant two other persons, namely, 
Ratan Gope and Sohan Gope who were not mentioned in the Police report, were 
also mentioned as having taken part in the incident of 27th October, The Tribunal 
thereby concluded that Sohan Gope and Ratan Gope were falsely implicated in 
the incident of 27th October. Curiously, however, it went on to say that this 
might be a mistake but added that it meant dismissal of these people and the find- 
ing in this respect was not only wrong but perverse. It does appear that by 
mistake in para. 5 of the appellant’s written statement before the Tribunal names of 
Ratan Gope and Sohan Gope are mentioned as having taken part in the incident of 
vvth October But the charge-sheets which were given to them were only about 
the incident of 20th October, The finding of the domestic inquiry also is with 
rosnect to the incident of 20th October. So it seems that there was no justification 
W the Tribunal to hold that the finding was perverse, because there was no finding 
that these two persons had taken part in the incident of 27th October There can 
^r,r,bt that there was a mistake in the written statement of the appeUant 
be little doubt that were incident of 27th October 

for there by the Welfare Officer. The Tribunal therefore was patently 

and no finding abouti^>^Be of victimisation. We are therefore of 

wrong j evidence worth the name in the present case to support the 

opinion at here is no consequent ivant of good faith. In the 

Tribunals finding as to 

circumstances appeal, set aside the award of the Tribunal and uphold 

We therefore concerned. In the circumstances there 

the dismissal ol tlie tniriccu 

will be no order as to cos . ^ Appeal allowed.. 

K.S. 

s c j— 90 
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(Disciplinary Jurisdiction.) 

Present:-B. P. Siniia, Chief Justice, V. B. Ga^endrag.\ukar, K.N. Wanchoo, 


M. 


Hidayatullah and J. C. Shah, JJ. 

In tlic matter of Mr. ‘ P ’ an Advocate.* 

C- , r- ...f Order TV-A— Moral iurhiitude— If essential— “Professional or otliernuscondiwl"-— 

SindStS'TMf^^^^^^^ IV-A~Valuecf-XerMence-Ho:ufar 

misconduct. 


Tt true that mere negligence or error of judgment on the part of tlie Advocate would not amount 
it IS true ul fa b orJe^* tho of the AdvOCXltC IS 


to MofSsi^al misconduct But different considerations arise ^vhcrc the negligence of the Advocate is 

he instant case Ute Advocate on record did not file the bill of costs m time. It may be 


-gross, in Advocate for misconduct. Courts arc inrlined to examine the question as 


lo sueSrTs nSence i^^^^ mornrtui^dmdc or delinquency-. Wherever conduct provt^ 


aMinst an Advorate is contrary to honesty, or opposed to good morals, pr is unethical, it may be safely 
hdddiat it involves moral turpitude. A for th ^ 


fn‘a nrooVrase,' be clmactSied as conduct unbcfitling- an Advocate. The expression “ moral 
“ .t„i:r,^,...nrv ” is not to be construed in .an unduly narrow and restneted sense in dealing 


turpitude or jjjj Advocate has rendered himself unfit to belong to the honourable 


nrofession^f law. Besides the rules in Order IV-Aof the Supreme Court Rules refer not only to profes- 
sional misconduct but to other misconduet. An Advocate is liable for “ otJicr nuscondiict ” also to 
disciplinary action. The Tribunal constituted under rule 18 of Order IV- A composed of Advocates 
arc werv good judges of what is misconduct in any c.asc. Receipt of fees by Senior Counsel briefed 
in the ease direct from tlie client is not consistent vdth professional ctiquctlc .and convention about 
the conduct of Senior Counsel. If Senior Advocates were to dc.al witli the clients direct, it would 
.destroy the very basis of the system of Advocatcs-on-Record and would make it so difficult for the 
Supreme Court to assist the growth of a strong, healthy and efficient Junior Bar consisting of 
Advocates-on-Rccord and Junior Advocates who prefer only to plead and not to act and plead. 


Sarjoo Prasad, Senior Advocate, {A.D. Matlmr, Advocate with Iiim), for the 
Advocate. 

C.K. Daphtary, Solicitor-General of India (/?.A''. Sachthey, Advocate, with him), 
for the Attorney-General for India. 

The Judgment of tlie Court was delivered by 

Gajendragadkar, J.— Mr. P., who is an Advocate-on-rccord of this Court and who 
will hereafter be called the ‘ Advocate acted for the Board of Trustees of the 
Dakhina Parswa Math of Puri through its Executive Officer, respondent No. 2 
(6) in Civil Appeal No. 232 of 1954- As such Advocate he entered appearance 
•on gth November, 1957. The said appeal was licard on the 2nd and 6th of May, 
1958, arid by the judgment pronounced by this Court on 20th May, 1958, it was 
■ dismissed with costs in favour of respondent No. 2 {b). Tlie Advocate had briefed 
Mr. J. as a Senior Advocate to lead him at the hearing of the appeal. It appears 
that the client had paid the Advocate Rs. 500 on the eve of the hearing of thc'appcal 
and the Senior Advocate was paid Rs. 1,000 direct by the client. The bill of costs 
and vouchers had to be filed by the Advocate on behalf of his client xvithin six weeks 
from the date of judgment under Order 40, Rule 12 of the Supreme Court Rules 
(hereinafter called the Rules ). The said period expii-ed during the summer 
vacation of the Court. After the summer vacation, the Court re-opened on 4th 
August, 1958. Meamvhile, on 20th May, _ 1958 after the judgment was deli- 
vered by this Court, the Advocate wrote to his client informing him about the result 
of the appeal and intimating to him that the bill of costs had to be filed. > On 28th 
_June, 1958, he again wrote to his client and_ called for Rs. 60 to meet the necessary 
expenses in the matter of presenting the bill of costs. This amount was paid to 
him at Puri on 26th July, 195® Advocate passed a receipt in that behalf. 

He however, took no further action in the matter until about gth January, 1959, 
when it appears that he inspected the Court records in order to be able to prepare 
a draft bill. A bill was accordingly prepared by him and it was presented in Court 
on 19th May, 1959 - Since the bill was obviously filed beyond the period prescribed 
by Order 40, Rule 12, the Office returned the bill to the Advocate. In ordinary 
course, the Advocate should have filed an application requesting that the delay 
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3 ls. 200 was paid to the A^ocate by Mr. iMisra ; a receipt for this pa 4 enrhad 

^moun?" DurTnt tV n to understand tvhy the Advocate asked for this 

fiTn P?”®/ the client wrote to the Advocate enquiring about 

the bill of costs but received no reply. When Mr. Misra realised that the Advo- 
cate tvas, taking no action in the matter of presenting the bill of costs and obtaining 
orders thereon, he gave notice to the Advocate on gth January, 1961, discharging 
him from his engagement. On the 12th January, 1961, he also applied to this 
Advoc^c s Vakalat and to condone the delay made in the 
filing of the bill of costs. On 12th March, 1961 the Advocate agreed that his 
client can engage Mr. Verma. The applications made by the client for cancelling 
the Advocates Vakalat and for condoning the delay made in the filing of the 
Trill of costs came up before the learned Judge in Chambers. They had, however, 
to be adjoin ned from time to time in order to enable the Advocate to appear before 
the learned Chamber Judge. Ultimately, on 9th January, 1962, the learned 
Judge condoned the delay made in the presentation of the bill of costs without 
prejudice to the right of the judgment-debtor to plead that the execution in res- 
pect of the bill of costs is barred by limitation. He also ordered that the 
papers should be submitted to the Hon’blc the Chief Justice for taking action against 
the Advocate for the gross negligence shown by him in the conduct of the proceed- 
ings in this case. The Advocate was also directed to hand over all the papers of 
the case to Mr. Verma. 

After the papers tvere thus placed before the learned Chief Justice, he cons- 
tituted a Tribunal consisting of three members of the Bar under Order IV-A Rule 
18 to enquire into the conduct of the Advocate. The Tribunal then proceeded to 
liold an enquiry and submitted its report. The issue ivhich the Tribunal tried in 
these proceedings was whether the Advocate acted with gross negligence in the 
.matter of the taxation of the costs of his client in the appeal in question, and if so, 
■whether such conduct amounts to professional or other misconduct withih the mean- 
ing of that expression in Order IV-A of the Rules. The report of the Tribunal 
shows that it has found against the Advocate on both parts of the issue. In its 
•opinion, the conduct of the Advocate amounts to professional misconduct as well 


as 


other misconduct within the meaning of the said Order. 


On receipt of this Report, the proceedings have been placed before us for fina, 
•disposal under Order IV-A, rule 21 of the Rules ; and the questions which fall 
for our decision are whether the Tribunal was right in holding that the conduct 
of the Advocate amounts to professional misconduct and other misconduct and 
if yes, what is the penalty which should be imposed on the Advocate ? 

The relevant facts which the Tribunal had to weigh in dealing with the issue 
referred to it He within a very narrow compass. It is obvious that in filing the 
nf costs on iQth May, 1959, the Advocate w'as guilty of gross delay. He knew 
Sit°oSe?40 ;Se if required that the bill of costs and vouchers had to be filed 
SdiiSsLx rveeics from the date of judgment and there is no doubt that for fihng the 
of costs and vouchers it was unnecesary to obtain any instructions from the 
Hient or secure any material from him. The bill of costs incurred by the respon- 
? ? irtfiforoceedings before this Court which had to be taxed were in this case 
dent in the pro g ^ Advocate had kept proper accounts, he 

all costs “tourred m this Cot rt and it 

would have case was paid his fees of Rs. 1,000 .by the 

:Senior Counsel briefed } consistent wdth professional etiquette and 

client direct which It is to be hoped thlt this de- 

convenlion about the condu conventionally prescribed for tlie Senior Advocates 
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■ivould destroy the very basis of the system of Advocatcs-on-Rccord and ^vouId 
make it so difficult for this Court to assist the growth of a strong, healthy and effi- 
cient Junior Bar consisting of Advocatcs-on-Rccord and Junior Advocates who prefer 
only to plead and not to act and plead. It is, however, clear that the Advocate 
could have obtained a receipt from the Senior Counsel without any delay and it is 
not suggested that the delay made by him in filing the bill of costs had anything to 
do with his inability to obtain such a receipt. In fact, the Senior Counsel had al- 
ready sent a receipt to his client and there is no doubt whatever that if only the 
Advocate had approached him for another receipt in that behalf, the Senior Counsel 
would have iinmediately given him such a receipt. Therefore, in dealing with the 
question of delay, we cannot ignore the fact that the delay has been made in filing 
the bill ot costs and vouchers which was entirely a matter u'ithin tlic Advocate’s 
knowledp.^ It is of utmost importance that Advocatcs-on-rccord ought to dis- 
charge their duties by their clients with diligence and tlicrc should be no occa- 
rlde j 2 of the bills of costs and vouchers under Order 40, 

r i-cpcatedly wrote to the Advocate and enquired 

have been nrodnrprl ' , such letters written by the client to the Advocate 

have been produced in the proceedings before the Tribunal. The Advocate ex- 

SSed to these ICUCK by posueords or somelin.es ortlly S- 

give in resnect of the m.rsrtoc t. • ' at lault and he had really no answer to 

the Advocate was paid by\is client Rs* obvT ^ decided, 

file the bill of costs The Trihnmi 1 " r with a view to enable him to 

under the rutrand so --as quite ample 

in filing the bill of costs on the ground that ^ Advocate 

funds by his client 

not file the bill of costs in 5 mc SiuS^he did nm 

Court lawyer as to the printing charges etc IndeeT'^r^ ^ assistance of the High 
cate wrote a letter on 20th May locSnll’;,.^ r appear that the Advo- 

the printing charges incurred in the urenaraL^”' information in respect of 
As the Tribunal has observed, this plea is ont’ ^ ° fie paper book in this appeal, 
tion of costs of the appeal in this Court has because the t^a- 

by the parties for preparing the record in Hieh^P^ 

only voucher which the Advocate had m fi f „ vouchers, the 

Counsel in respect of the fees of Rs. 7 000 paid Bucher from the Senior 

doubt that the Advocate was guilty of causintr err there is little 

costs and vouchers as required by the rclevaift ^ oP 

Chamber Judge was pleased to condone the del ^ learned 

costs when he was moved by Mr. Verma bv a Jen Presenting the bill of 

mitigate the default on the partTfTf that 

said bill of costs in time. Besides, as we Advocate in not filing the 

condoned without prejudice to the judgmcnt-debfS^^'^^i^^'^'^’ ^i=mi 

tion IS barred by the law of limitation? In ° 1 to plead that the execu- 
the respondent is likely to lose a large amount of ^ ^ ^ allowcd; 

the plea is not raised, or if raised, is not alWed ^’°°o. Even if 

costs from the appellant, that would be because^thol respondent secures his 

a sympathetic yieiy and did not wish to penafi e It Chamber Judge took 

waf- findings that vve have t default of his Advo- 

was justified m holding that the Advocate is 'whether the Tribunal 

^vell as other misconduct. ^dty of professional misconduct as 

It is true thcit mere nesrliErerirf* nv 

cate would not amount to Professional 'SsSdu??''"^ Part of the Ado- 

'"t. Error of judgment cannot 
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be completely eliminated in all human affairs and mere negligence may not neces- 
sarily show that tlie Advocate ivho was guilty of it can be charged with misconduct 
vide In re A Vakil^ and in the matter of an Advocate of Agra^. But different considera- 
tions arise where the negligence of the Advocate is gross. It may be that before 
condemning an Advocate for misconduct. Courts are inclined to examine the 
question as to whether such gross negligence involves moral turpitude or delinquency. 
In dealing with this aspect of the matter, however, it is of utmost importance to 
remember that the expression “ moral turpitude or delinquency ” is not to 
receive a narrow construction. Wherever conduct proved against an Advocate 
is contrary to honesty, or opposed to good morals, or is unethical, it may be 
safely held that it involves moral turpitude. A wilful and callous disregard for the 
interests of the client may, in a proper case, be characterised as conduct unbefitting 
an Advocate. In dealing with matters of professional propriety, we cannot ignore 
the fact that the profession of law is an honourable profession and it occupies a place 
of pride in the liberal professions of the country. Any conduct -which makes a 
person umvorthy to belong to the noble fraternity of la-w^yers or makes an Advo- 
cate unfit to be entrusted with the responsible task of looking after the interests 
of the litigant, must be regarded as conduct involving moral turpitude. The 
Advocates-on-record like the other members of the Bar are Officers of the Court 
and the purity of the administration of justice depends as much on the integrity of 
the Judges as on the honesty of the Bar. That is why in dealing with the question 
as to whether an Advocate has rendered himself unfit to belong to the brotherhood 
at the Bar, the expression “ moral turpitude or delinquency ” is not to be construed 
in an unduly narrow and restricted sense. 


Besides, it would be noticed that the relevant rules of Order IV-A refer not 
only to professional misconduct but to other misconduct as well. An Advocate 
invites disciplinary orders not only if he is guilty of professional misconduct, but 
also if he is guilty of other misconduct ; and this other misconduct which may not 
be directly concerned with his professional activity as such, may nevertheless be 
of such a dishonourable or infamous character as to in-vite the punishment due to 
professional misconduct itself. An illustration in point would be the conviction of 
an Advocate for a criminal offence involving moral turpitude, though it may not be 
connected with his professional svork as such. Therefore, in dealing with the case 
of the Advocate before us, it would not be right to take an unduly narrosv view of 
the concept of moral delinquency or turpitude but to concentrate on the broad 
issue as to whether by his conduct proved in the present case he has not rendered 
himself unworthy to be a member of the legal profession. 


As early as 1894, Lopes, L.J. attempted to give the definition of misconduct 
of a medical man in Allinson v. General Council of Medical Education and Registration^. 
In that case Lopes, L.J., said : 

H -rt, vr^ter of the Rolls has adopted a definition -which, with his assistance and that of my brother 

Davey, I prepared. I will read 


or 


Davey, I ‘ something with regard to it which would be reasonably regarded as disgraceful 

profession, has o - * professional brethren of good repute and competency, ’ then it is open to the 

or j Qouncil to say that he has been guilty of* infamous conduct in a professional respect’.’’ 


. . , c wac held applicable while dealing svith the case of a Solicitor 

^”e ^Sollitor Ex parte the Law Society*. Mr. Justice DarUng quoted this defini- 
tion and added . 

r Society are very good judges of what is professional misconduct as a Solicitor, 
“ th^ the j Council are very good judges of what is misconduct as a medical man.” 

think the same observation can be made with equal force about 
which has dealt with this matter and made its report in the present 


just 


as 1 


po T T 399 : I.L-R- 4^9 ^23. 

19951 50 M.b.J. jX” • 

I.L.R. 19^ 


3. L.R. (1894) 1 Q..B. 750. 

4. L.R. (1912) 1 K.B. 302. 
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. 1 -vT 1 1 A n T rprcncd to the obsci*vations 

I„ the matter of f » 'i*”- tv shotved tl,»t the ' 
made by rage, vj-j- _ 

learned Chief Justice thoug i • of Advocates, the test should 

“ in considering whether an is s^ch that he must bo regarded as imworthy to 

be ^ to which he has been admitted and unfit to be entrusted. 

w“ ”e.'?nsMe Suties that anWeate is called upon to perform , 

and Mukherji, A.C J., disjunctiydy 

and ap^ly theSn t^t\ra?!o fh^L the fulfilment of any one of the conditions the test would be 

regarded as satisfied. „ tr, Miikhcrii A C T misconduct which would render the 

t“?e'^rSov^ from tht rolls can be either professional miscon- 
Advocate liable to remo Advocate ceases to 

toSf to The learned Judge also 

e en 1 disiunctivc test would prove a sound working rule in the majority 

:?ca"es ai^ all'branchcs of the profession. It would bo- 

noticed that the words used in the relevant rules of Order IV -A arc professional o 
other misconduct” and that is on the same hues as the relevant 
10 (i) of the Indian Bar Council Act, 1926 (XXX\ III of 1926). 

Revertino- then to the facts found by the Tribunal in this ease, ii is clear that 
the Advocatc\'as paid Rs. 60 expressly for the purpose of filing the bill of costs in 
time : that the delay made by him in presenting the bill of costs is so unreason^le 
that the nef^ligcnce of which he is guilty must be characterised as gross. The 
explanation °given by the Advocate in justification of this delay is clearly fantastic 
and untrue. The loss which would have resulted to the client is of the order of 
Rs.' 2,000 and it consists of an item of costs awarded to him by this Court in dismissing 
the appeal filed against him. During the relevant period, his client was repeatedly 
enquiring as to what had happened about the bill of costs, and the explanation 
given by the Advocate in that behalf has been rejected by the Tribunal and it must, 
therefore, be taken to be proved that despite the reminders, the Advocate took no- 
steps to file the bill of costs in time. Even so, the Advocate asked for and received 
Rs. 200 from Mr. Misra, the successor of Mr. Banamdar, on i8th May, i960, and 
as the Tribunal has observed, this demand by the Advocate was wholly unjustified. 
Having regard to all these circumstances, we do not think it tvould be possible to- 
accept Mr Sarjoo Prasad’s contention that the Tribunal was not justified in making 
a finding against the Advocate that he was guilty of professional misconduct. 


The next question which we have to consider is : what would be the appro- 
priate order to make in this case ? Fortunately, eases of professional misconduct 
are rare in this Court ; but when they are brought to the notice of this Court and 
it is proved that the allegations made against an Advocate are true, it would be 
unwise and inexpedient for this Court to take a lenient view of the lapse of the 
Advocate. The members of the Bar owe it to themselves and to the Court to live 
up to the best traditions of the Bar, and any serious lapse on the part of any member 
of the Bar must be 'severely dealt with.- Healthy traditions at the. Bar help not 
only to make the Bar strong and respected, but render valuable and effective assis- 
tance to the Courts to deserve and sustain the absolute confidence and faith of the 
litigating public in the fairness of the administration of justice, for \vc must 
always remember that on the ultimate analysis, the real strength of the administration 
of justice lies in the confidence of the public at large. We are, therefore, reluctant to 
accede to the plea made before us by Mr. Sarjoo Prasad that we should reprimand 
the Advocate for his misconduct and pass no further orders against him. Having 
carefully considered all the relevant circumstances in this case, we arc satisfied 
that in the interests of the profession itself, it is necessary to direct that the na me 
of the Advocate should be removed from the rolls for five years. We also direct 
that the Advocate, should pay the respondent’s costs of the enquiry before the Tri- 

f ~ ' ' ' 

1. I.L.R. (1935) 63 Cal. 867. 2. I.L.R. (1933) 12 Ran. 110 at 113. ' 



CHANDRA BIIAN GOSAIN V. STATE OF ORISSA (Sarkar, /.). jig. 

buritil and of the hearing before ns: ^ ^ i • 

add that it has been conceded before* i.c l tu ^ matter, we ought to 

icanied Solicitor-General that Part V of Prasad and by the 

Advocate directed to be removed' 
from the rolls for five years. 
THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

j and M. Hidayatullah, TJ 

Chandra Bhan Gosain „ 

- • Fetitwner* 

The State of Orissa and others . . Respondents. 

Practice— Appeal io Supremt Court from order of High Court in a sinsle b’tili/m under /tn;.-/, r,L 
ConsMulion challenging the validity of various assessment orders-Courtfee! anf other chargespoyabU-in^^^^^ 
as on a single appeal or several appeals in respect of each assessment order. s y y tj to be 

Where a person fiW a petition under Article 226 of the Constitution challenging the validitv- 
ofvanous asscKmcnt orders there is only one proceeding. It could not be said Aat there T^re Si 
many proceedings as there were assessment orders, for, the petitioner had bv a mnoU 
challenged them all together. When an appeal is taken to the Supreme Court Lm the judlmtS 
of the High Court m such a petition, it is impossible to contend that there are more appealf aTn. 
one. Therefore such an appeUant is liable to pay one set of Court-fee and other charees ? 
single appeal. ® m a 

Civil"ffiLS 462^ ^-^^-^-^Chellaram’sease. 

Appeal against the Order of the Deputy Registrar dated 28th March 1962 in 
Civil Appeals Nos. 41 to 49 of 1962. ’ 

A. Ranganadham C/ietty, Senior Advocate, (B. D. Dhawan, S. K. Mehta and 
K. L. Mehta, Advocates, with Iiim) for Petitioner. 

C.K. Daphtary. Attorney-General for India, (R. Ganapathy Iyer and R N. 
Sachthey Advocates, with him) for Respondents. 

The Order of the Court was delivered by 

Sarkar, J.— This is an appeal against the order of the Deputy Registrar directino- 
the present case to be registered as nine appeals and requiring the appellant to pay 
nine sets of Court-fees. The Deputy Registrar had relied on two cases of this Court 
namely, Lajwanti Sial’s Case^ and Kishinchand CheUaram^s Case^. We do not think 
that these precedents cover the present case. 

In Lajmnt’s Case\ there were a number of applications under section 66 (2). 
of the Income-tax Act for reference of the same question. There were in - 
number of separate References but they were dealt with by one judgment from 


fact a 
which 


the appeal to this Court arose. That was redly a rase of five appeals for the com- 
mon judement must be taken to have been delivered in each of the different Reference' 

Cases. 

Kishinchand ChelJaratn s Case-, is also not helpful because, there, four applica- 
tions bv four different assessees had been made for Reference of three identical ques- 
t ons arising in each assessment case under section 66 (1) of the Income-tax Act. 
Thoueh it appears' that there was one order of Reference to the High Court and the: 
Tj; oh Court treated the case as a single case of Reference, it could be said that there 
were in fact a number of References. 

The present case however originated out of one petition under Article 226 of 
tbo Constitution challenging the validity of various assessment orders. Obviously 
I there was only one proceeding. It could not be said that there 


I. 

1959 


* Tvif P No. 1398 of 1962. 

So. to SPOoWto." <■'' 


2. (1963), 1 S.C.J. 153 
268 : (1963) 1 I.T.J. 5. 


were as many 


.Sth April, 1963, 

: (1963) 2 S.C.RV 
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proceedings as there were assessment orders for the petitioner had by a peti- 

tion challenged them all together. When an appeal is taken to 
iudsment of the High Court in such a petition, it is impossible to contend that there 
ire more appeals than one. Therefore, the appellant before us is liable only to pay 
one set of Court-fee and other charges as in a single appeal. Action may be taken 
accordingly by the office, if necessary by refunding the excess charges made. 

^ g Appeal allowed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present S. J. Imam, K. Subba IUxo, Raghubar Dayai. and J. R. Mudhol- 
KAR, JJ. 

Moti Singh and another . . Appellants^ 

V. 

The State of Uttar Pradesh . . Repondent. 

Criminal trial — Evidence — Dying declaration — Admissibility — Conditions for — Previous statements of 
witnesses — If eon be used as independent evidence in support of other prosecution evidence — Evidence Act (/ of 1872) 
section 32 — Scope, 

Practice — Concurrent finding of murder based on inadminissible evidence — Interference by Supreme Court. 

Penal Code {XLV of 1860), section 302 — Charge of murder — Necessity to prove death on account of the 
injuries caused by the accused. 

Statements recorded by a Magistrate at the Hospital of persons subsequently examined as pro- 
secution witnesses could be used only in either corroborating or contradicting the statements of those 
persons as witnesses in the Court. If those witnesses were not to be believed, their previous state- 
ments could not be used as independent evidence in support of the other prosecution widencc. 

It is necessary for proving the charge of murder that the victim had died on account of the in- 
juries received and any finding to that effect, in the absence of evidence can bo looked into by Ac 
Supreme Court and reversed, even through the Courts below have confirmed that finding. 

When the victim is not proved to have died as a result of the injuries received in the incident, 
his dying declaration cannot be said to be the statement as to the cause of his death or as to any of 
the circumstances of Ae transaction which resulted in his death. 

Appeals by Special Leave from the Judgment and Order, dated the 2nd 
February, 1962 of the Allahabad High Court in Criminal Appeals Nos. 157, and 
158 of I g6 1 and Criminal Revision No. 384. of 1961. 

A. S. R. Chari, Senior Advocate, {Ravinder ffarain, J. B. Dadachanji and O. C. 
Mathur, Advocates of M/r. Dadachanji & Co., with him), for Appellants. . 

G. C. Mathur and C. P. Lai, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Raghubar Dayai, J.— Moti Singh and Jagdamba Prasad, appellants, together 
with five other persons, were convicted by the Sessions Judge of Unnao of offences 
under sections 148, 302 read with_i49 and 307 read with 149 Indian Penal Code 
Each of them was sentenced to life imprisonment under section 302 read with section 
149, Indian Penal Code. 


On appeal, the High Court acquitted the other five persons of the various 
•offences. The conviction of the appellants under section 148, Indian Penal Code 
was also set aside, but their conviction for the offences under sections 302 and 207 
read with section 149 were altered to conviction for offences under sections 302 and 
307 read with section 34, Indian Penal Code. On the application of Krishna Kumar 
brother of one of the persons who had been murdered, the High Court enhanced the 
sentence of the appellants for the offence of murder, to death. Moti Simrh and 
Jagdamba Prasad have preferred these appeals respectively, after obtainine Snecial 
Leave from this Court. ^ ^ 


^ ^ ^ I ^ 

♦ Cr. A. Nos. 146 and 147 of 1962. , 


23rd January, 1963. , , 
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> It is not necessar/ to detail the facts of the incident in %vhich several persons 
lost their lives and for participation in which incident the appellants were convic- 
ted, as we are of opinion that the conviction cannot be maintained on the basis 
•of the evidence on record as appreciated by the High Court. 

All the eye-witnesses of the incident deposed in practically identical terms about 
the progress of the incident in which it was alleged that the members of the accused 
party fired with guns and pistols both from inside and outside the room of one 
side of the passage and also from the seori (cattle shed) on the other side of the 
passage when the victim party passed along the passage. The High Court felt 
•doubtful about the firing of the shots, from the cattle shed, and consequently 
acquitted Sheo Shankar Jagjiwan and Shankar Dayal who were said to be mainly 
the persons who had fired from that place. 


The High Court, however, believed the prosecution version of the firing from 
the room and later from the platform. It appears that the High Court believed 
tills version because the prosecution witnesses stated so and because the statements 
Exhibits Kha 5, Kha 8 and Kha 75 mentioned about the shots being fired from those 
places. Statement Exhibit Kha 75 does not say so. It says that firing took place 
from the front and that these people fired shots with guns. Statements Exhibits 
Kha 5 and Kha 8 were made by Ram Shankar and Jageshwar, who were examined 
as Court-witnesses i and 2 respectively. Ram Shankar and Jageshwar have been 
disbelieved by the Sessions Judge and it appears that the High Court did not take 
any more favourable view of their deposition in Court. It however seems to have 
relied on their statements. Exhibits Kha 5 and Kha 8 respectively, recorded by a 
Magistrate at the Hospital. In this it was in error. Those statements could have 
been used only in either corroborating or contradicting the statements of these 
witnesses in Court. If those witnesses were not to be believed, their previous state- 
ments could not be used as independent evidence in support of other prosecution 

evidence. 


In considering the complicity of individual accused in the firing from the room 
and later from the chabulra, the High Court said that Raj Kumar, P.W. ii and 
andra Kumar, P.W. 15, were partisan witnesses whose evidence had to be exa- 
mined with caution, that Shyam Lai, P.W. 12 and Gopi Singh, P.W. 14, were not 
^ 'te independent witnesses, and that there was nothing particular against Lai 
■Singb ^7’ Sardar (P.W. 16) who had received gun shot injuries. It 

further said : 

» WhMp considering the evidence of the prosecution witnesses we have to bear in mind the rule 
ihat thTeddence has to be examined with caution.” 


1 considered it necessary to refer to the statements. Exhibits Kha 5 and Kha 8 
-ilreadv stated, could not be used as substantive evidence, and the state- 
i't EHiibit Kha 75 cf Gaya Gharan, deceased. 

Th High Court fully relied on the alleged dying declaration. Exhibit Kha 75 
n "^^^Gharan and considered it to be a complete account of the occurrence and 
•of Gaya t' jjy him. The view of the High Courfabout this statement 


,01 ^** 1 "*., . seen by him. i 

Gharan may be quoted 


^ j ■ rr declaration Exhibit Ka 75 {Kha 75) of Gaya Gharan appears to be a complete 
“ The dying the assailants as seen by him, for he statedj: ‘ Lallan,|Ghandu, Raj Narain ’ 

account of the occu ^ bazar. Shots were fired from front. Jagdamba, Phunnar, 

Sardar, Sri Praxas j hnow by face fired guiishots on us.’ The statement does not show that 

Moti and one ^an assailants who fired gunshots. It is therefore not possible to hold 

Gaya Gharan •o» “ in the dying declaration of Gaya Gharan had also fired shots. At 

that any accused no to hold that the dying declaration of Gaya Gharan is not true. Jagesh- 

same time 've see jagdamba among the assailants. The evidence of the eye-witnesses has 
identified ® , • the light of the statements Exhibits Kha 5 and Kha 8 of Ram Shankar and 
^^^^ore to bn J“^S^ySg decimation Exhibit Kha 75 of Gaya Gharan.” 

Jageshwar an relied on by the High Court for the conviction of Jagdamba 

^ statements, of the prosecution witnesses, the statement of 
Prasad consists ^ g the. alleged dying declaration of Gaya Gharan 
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77 T -RiV rhr, -re: It tIso took into consideration the fact that he remained 
Scondin^m Ins an-cston^ i960, the incident havmg taken place 

on gth February, i960. . , . r.i j • 

The evidence relied on for the conviction of Moti Singh consists of the dying 
declaration Exhibit Kha 75 of Gaya Charan and, presumably, also of the state- 
ments of the prosecution witnesses, as the High Court has not specifically stated so. 

It has said : 

“ We have also no doubt about the partlcipaUon ® 

the east of the galiara. He is named in tlic dying declaration Exhibit hhr. 7j, of Ga> a Cliaran. ^ 

With I'c'^ard to the criticism for the accused about the indcfinitcncss of the dcscrip* 
tion of Aloti in the dying declaration of Gaya Charan wlicn there were three persons 
by the name of Moti in the village, the High Court said : 

“ We have no doubt that he is mentioned in the dying declaration.” 

How they arrived at that conclusion is not clear from the jud^enl. The three 
persons with the name of Moti belonged to diflcrcnt castes. Flic caste ol Aloti 
is not mentioned in the dying declaration of Gay.a Charan. It is therefore, not 
possible to state with any confidence that Gaya Charan must iiavc referred to Moll 
Singh, the appellant, by the name Moti. 

In acquitting Shco Daniian Singli, the High Court said that though there 
were strong circumstances against him, he was not mentioned in the dying decla- 
ration of Gaya Charan and that therefore his presence among the assailants became 
doubtful. In acquitting Avadh Bchari it again said that his name was not mention- 
ed in the dying declaration of Gaya Charan. 

Again, infixing the number of persons who had taken part in the firing from 
the room and the platfonn, tlic High Court relied on Exhibit Kha 75 the alleged 
dying declaration of Gaya Charan as the deciding factor. It said : 

“ The number of assailants mentioned inithc dying declaration E.xhibit Kha 75 is only four. It is 
doubtful if the assailants were more than four in number. No offence under section 148 was tlicre- 
fore committed and section 149, Indian Penal Ckidc, is not applicable,” 

It is dear from the above that the High Court mainly relied on the alleged 
dying declaration of Gaya Charan for determining that Moti Singh and Jagdamba 
Prasad, appellants, fired from the room and the platform and that if their names had 
not been mentioned in this statement of Gaya Charan. they too would have got 
the benefit of doubt just as Sheo Darshan Singh and Avadli Bchari got. There is 
no other factor for making a distinction between tlic eases of these two appellants 
and those Uvo accused as all the prosecution witnesses had named all tbc accused 
as assailants of the victim party. It follows that if tliis alleged dving declaration of 

‘'IS urged for the appellants, the appeals 
have to be allowed and the conviction of the appellants set aside. 

The incident took place on gth February, i960. Gaya Charan’s iniurics were 
UD to^the^ deSh ^'f" rr'" shot wounds of entry 

«chavged on the 


i960, that Gaya Charan had died in klnpSnd Aat h "T ‘“"'T ‘T 

Ghat he learnt that the dead body of GavrSmrG reached the Bhairon 

before.-. There is no evidence on record a^t^wh 1 ^ 

In this state ofevidence the finding of the Sessi!?nrT‘^ caused Gaya Gharan’s death. 

died on account of the injuries received in th.. that Gaya Charan must have 

ing. What he says in tl^TonSt h ^ 

“ Gaya Charan had a gunshot wound of entrv on fi,« i. , , . 

wound of entry on the right lumbar xerion Bnfh thi* ^ ^l^ochondnum region, and one gunshot 

gion. Both the injuries were dangerous to hfc, according 
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Doctor. Gaya Ch^an must have died of these injuries and the mere fact, that no post mortem 
could be conducted on his dead body before his cremation, does not show that we cannot rely on 
his dymg declaration.” 

The mere fact that the two gun-shot injuries were dangerous to life is not sufficient 
for holding that Gaya Charan’s death which took place about three weeks after the 
incident must have been on account of those injuries. 


In this connection our attention ^vas drawn to the fact that Ram Shankar who- 
was also injured in that incident had received one gun shot wound i X i /4" up to 
the depth of his abdomen 1/2" above the right end of upper border of syihphysis 
pubes, and that injury was also considered by the Doctor to be dangerous to life, 
but fortunately Ram Shankar did not succumb to the injury. The High Court did 
not refer to this question as it appears the admissibility of the alleged dying declara- 
tion of Gaya Charan was not raised before it. That however does not mean that 
we cannot look into the finding of fact about Gaya Charan having died on account 
of the injuries received in the incident. It is necessary for proving the charge of 
murder of Gaya Charan that he had died on account of the injuries received and 
any finding to that effect, in the absence of evidence, can be looked into by this Court 
even though the Courts below have confirmed that finding. We find that there is 
no evidence to support that finding and hold that Gaya Charan is not proved to have 
died due to the injuries received in the incident. . 


The effect of this finding is that the alleged dying declaration of Gaya Charan, 
Exhibit Kha 75, cannot be admissible in evidence. Clause (i) of section 32 of the 
Evidence Act makes a statement of a person who has died relevant only when that 
statement is made by a person as to the cause of his death or as to any of the circum- 
stances of the transaction which resulted in his death, in cases in which the cause of 
that person’s death comes into question. When Gaya Charan is not proved to have 
died as a result of the injuries received in the incident, his statement cannot be said 
to be the statement as to the cause of his death or as to any of the circumstances of the 
transaction which resulted in his death. ^This is obvious and is not disputed for 
the respondent State. • . 

The result then is that the statement of Gaya Charan Exhibit Kha 75 is inadmis- 
sible in evidence. It was the mainstay of the judgment of the High Court upholding 
the finding of the Sessions Judge that Moti Singh and Jagdamba Prasad, appellants, 
were among the persons who had fired from the room and the platform. Wheu 
this evidence is to be ignored as inadmissible, the remaining evidence on the record, 
according to the view of the High Court, was insufficient to establish beyond reason- 
able doubt that these two persons were among the assailants. The appellants deserve 
the benefit of that doubt. They would have got it if the High Court had not erro- 
neously relied on the statement Exhibit Kha 75. 

We therefore hold that Moti Singh and Jagdamba Prasad have not been proved 
have taken part in that incident on gth February, 1 960, which led to the deaths: 
f I allan and Matrumal and the causing' of hurt to several other persons. We 
fi'nfflv allow the appeals, set aside the order of the High Court and acquit 
Singh and Jagdamba Prasad of the offences they were convicted of. We 
ffirect that they be released forthwith, if not required to . be detained under a ny 

other process of law. 


K.S. 


Appeal allowed: 



7i8 


THE SUPREME COURT JOURNAL. 


C1963 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present S. J. Immi, K. Subba Rao, Raghubar Dayal and J. R. Mudiiou 


karJJ. 

Krishna Govind Patil 


Appellant*- 


r. 

The State of Maharashtra -• Respondeni. 

Penal Code (XLV of 1860), section 302 read with section 34 — Charge of openre under against Jaw named 
persons— Acquittal of three out of the four— Conviction of the remaining atemed alone— If pnmisstblt. 

Common intention within tlic meaning of section 34 of the Indian Penal Code implied a pre- 
;arranged plan and that the criminal act was done pursuant to the pre-arranged plan. Die sard 
plan may develop on tire spot during the course of the commission of the offence ; but the crucial 
•OTcumstancc is that the said plan must precede tlic act constituUng the offence. If that be w, be- 
fore a Court can convict a person under section 302 read with section 34 of the Indian Penal Code, 
it should come to the defmvlc conclusion tiiat the said person had a prior concert with one or more 
•other persons, named or unnamed, for committing the said offence. 

When accused were acquitted either on the ground that tlic evidence w.Ts not .acceptable or by 
giving benefit of the doubt to them, the result in law would be the same ; it would mc.in that they 
did not take part in the offence. The effect of an a^uiital oftlircc of the four named persons charged 
svith the offence under section 302 read with section 34 of the Penal Code is tliat they did not 
act conjointly with the remaining accused and that remaining accused could not have acted 
•conjointly with them. Accordingly the remaining accused cannot be convicted on the basis of section 
. 34 , Indian Penal Code. Mohan Singh v. State Punjab. A.I.R. 1963 S.C, 17B considered and cs- 
.plained. 

Appeal by Special Leave from the Judgment and Order dated the Jiotli 
Februaryj 1962, of the Bombay High Court in Criminal Appeal No. 1405 of 1961, 

C.L. Sareen, Advocate, {Amicus curiae), for Appellant. 

H.R. Kkanna and R.H. Dhebar, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Suhha Rao, J . — ^This appeal by Special Leave is directed against the judgment 
of a Division Bench of the Bombay High Court setting aside tlic order of acquittal 
made by the Additional Sessions Judge, Kolaba, and convicting the appellant 
under section 302, rc'ad with section 34, of the Indian Penal Code and sentencing 
him to imprisonment for life. 

The case of the prosecution may be briefly stated. In the year 1959, two 
•persons by name Ramachandra Budhya and Govind Dhaya were murdered by 
;some people. In all 1 1 accused, including one Dcoram Maruti Patjl, were brought 
to trial , and out of them S accused, including the said Dcoram hFaruti Patil, were 
acquitted. During that trial Dcoram Maruti Patil's uncle, by name Vishwanath 
•actively helped Deoram Maruti Path in the conduct ofliis dercncc. Accused i and 2 
in the present case are the sons of Govind Dhaya and accused 3 and 4 arc the nephews 
■of Ramachandra Budhya. They bore a grudge against Vishwanath for helping 
Deoram Maruti Patil and bringing about his acquittal. On 19th August iqSo 
Vishwanath and one Mahadeo Pandu Patil left their Hllagc at about 8-qo v M in 
•order to go to Pezari en route to Alibag. When they were walking along a bund 
accused i to 4 came from behind, armed with long sticks and the stick carried bv 
accused I had a blade attached to it. They belaboured the deceased resulting in 


. The four accused had to stand their trial for the murder of Vishivanath before 
the Court of the Additional Sessions Judge, Kolaba. The charge against them was 
that they, in view of their common grudge against the deceased, combined together 
■and did away with the deceased. The said four persons were charged under section 
302, read with secUon 34, of the Indian Penal Code, for committing the murder of 
the deceased in furtherance of their common intention. All of them ivere also 
charged separately for the substantive offence under section 302 of the iSdlan Penal 
A accused pleaded not guilty to the charge. While accused i q and 4. 
pleaded akin, accused 2 raised a plea of private defencl. The proseSn ^am?ne^ 


♦ Gr. A. No. 201 of 1962. 


23rd January, 1963. 
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eye-witnesses, who deposed that the four accused overtook the deceased when he- 
was going to village Pezari and felled him down by giving him lathi blows. None 
01 the witnesses spoke to the presence of any other person, named or unnamed who 
took part in the assault of the deceased. The learned Additional Sessions Judge 
found that the prosecution witnesses were not speaking the truth and that the ver- 
sion given by accused 2 was the probable one. In the result he acquitted all the- 
accused. 

The State preferred an appeal to the High Court against the said order of 
acquittal under section 302^ read with section 34, of the Indian Penal Code ,• but no 
appeal was preferred against the order of acquittal under section 302 of the Indian 
Penal Code. The judgment of the High Court discloses that the learned Judges 
were inclined to believe the evidence of the witnesses, other than Kashinath and. 
Shridar. But they dismissed the appeal against accused i, 3 and 4 on the ground, 
that the appeal was against an order of acquittal. But in regard to accused 2, 
they held that he was one of the participants in the assault and there was no basis- 
for his plea of private defence. Having come to that conclusion, the learned Judges 
convicted accused 2 under section 302, read with section 34, of the Indian Penal 
Code. As regards the persons who participated in the assault along with accused 2, 
it would be appropriate to quote the words of the High Court itself ; 

“ Some of the other accused were undoubtedly concerned with the incident along with accused' 
No. 2. Since it is possible that the story as given by .the prosecution witnesses, and particularly by 
Mahadeo, was exaggerated, it is not safe to hold that each one of the other accused was also a partici- 
pant in the offence. In view of the possibility that one or more of the other accused v.t., accused 
Nos. 1, 3 and 4 might not have participated in the offence, we do not propose to interfere with the 
acquittal of these accused. But we are satisfied that accused No. 2 along with one or more of the- 
other accused committed this offence and that accused No. 2 was, therefore, clearly guilty under- 
section 302 read with section 34, Indian Penal Code.” 

To put it in other words, they acquitted accused 4 3 and 4 on the ground that it 
was doubtful whether any one of them participated in the commission of the offence; 
and convicted accused 2 on the ground that one or more of them might have 
participated in the offence. Accused 2 has filed the present appeal against the 
judgment of the High Court. 

The argument of learned counsel for the appellant may be put thus ; The 
learned Additional Sessions Judge acquitted the accused under section 302 of the 
Indian Penal Code and also under section 302, read with section 34, of the said Code. 
The appeal in the High Court was confined only to the acquittal of the accused 
under section 302, read with section 34, of the Indian Penal Code. The charge as 
well as the evidence \vas only directed against the four named accused as the parti- 
cipants in the common intention to commit the murder of the deceased. The High 
Court having acquitted accused i , 3 and 4, inconsistently convicted accused 2 for 
having committed the murder of the deceased jointly with the three accused who 
had been acquitted. To put it differently, the argument is that when three of the 
four named accused, who were charged under section 302, read with section 34 of 
the Indian Penal Code, were acquitted, the Court could not convict only one of the 
accused on the basis of constructive liability. 

Learned counsel for the respondent counters this argument by stating that 
though the charge as well as the evidence was directed against the 4 named accused, 
a Court could come to the conclusion that 3 of the 4 named accused are not identified 
but more than one had taken part in tlie commission of the offence and that in the 
nresent case on a fair reading of the entire judgment we should hold that the High 
rnnrt found that though accused i, 3 and 4 were not identified, 3 unidentified. 
Sons must have taken part in, the murder. 

Section 34 of the Indian Penal Code, reads : 

» Whpn a criminal act is done by several persons, m furtherance of the common intention of 
each of such persons is liable for that act in the same manner as if it were done by him alone.” 

T p11 settled that common intention within the meaning of the section implied a 
o-ged plan and that the criminal act was done pursuant to the pre-arranged 
pre-arrmo develop on the spot during the course of the commis- 

plan. J- the crucial circumstance is that the said plan must precede 
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. TTflini I'jp before rV Court Ctin convict <1 person 

named or unnamed, for commilung lire 
will bring out the impact of section 34 on different situations. 

f I W, J3, C and D arc charged under section 302, read with section 34, of the 
Indian Penal Code, for committing tlic murder of £. The evidence is directed to 
establish that the said four persons have taken part in the murder. 

(2) A B,C and D and unnamed otlicrs are cliargcd under the said sections. 
But evidence is adduced to prove that the said persons, along ivit’'. others, named or 
unnamed, participated jointly in the commission of tliat ollcncc. - 

{3) A, B, C and D are charged under the said sections. But the evidence is 
directed to prove that A, B, C and D, along with 3 others, have jointly committed 
the offence. 

As regards the third illustration, a Court is ccrlainly entitled to come to the conclusion 
that one of the named accused is guilty of murder under section 302, read with section 
34, of the Indian Penal Code, though the otlicr three named accused arc acquitted, 
if it accepts the evidence that the said accused acted in concert along with pensons, 
named or unnamed, other than those acquitted, in the commission of the offence. 
In the second illustration the Court can come to the same conclusion and convict 
one of the named accused if it is satisfied that no prejudice lias been caused to the 
accused by the defect in the charge. But in the first illustration llic Court certainly 
can convict two or more of the named accused if it accepts the evidence that they 
acted conjoindy in committing the offence. But wliat is the position if the Court 
acquits 3 of the 4 accused either because it rejects the prosecution evidence or because 
it gives the benefit of doubt to the said accused ? Can it liold, in the absence of a 
charge as well as evidence, that though the three accused arc acquitted, some other 
unidentified persons acted conjointly along with one of the named persons ? If the 
Court could do so, it would be making out a new case for the prosecution : it 
would be deciding contrary to the evidence adduced in the ease. A Court cannot 
obviously make out a case for the prosecution wJiich is not dfscloscd either in the 
charge or in regard to whicli there is no basis in the evidence. Tiicrc must be 
some foundation in the evidence that persons other than tliosc named have taken 
part in the commission of the offence and if tlicrc is such a basis the case ivill be 
covered by the third illustration. 

In support of the contention that a Court, even in the first illustration, can 
acquit 3 of the 4 accused named in the charge on the ground that their identity has 
not been established, and convict one of them on the ground that more than one 
took part m the commission of the offence, reliance is placed upon the decision of 
•this Court in Mohan Singh v. Stale of Punjab\ There, the appeUants, along iviih 
thr^ others, were charged with having committed offences under section got read 
Avith secuon 1^49, as well as section 323, read with section 149, of the Indian Penal 
Jhe Sessions Judge acquitted two of them, with the results of them were 

convicted. One ofthe accused was convicted under section 302 and section '147 and 

two ofthe accused were convicted under section 302 read witli t/1q and 

.30a, Sd and 47 °Ttho"l°fian 

•hat as two of .he Sve agused wS; 

read with sections 149 and 147, was bad in lair TJik m ^ M j 

thatthesaidtivoaccusedhaddonetheactpursuant evidence 

-fore they could be convicted under sectioj 3ormad titlf ^ 

Penal Code. But in the course of the ju^S 

the context ofthe question now raisel were nSS 
■situations similar to that now before us, this Gou?t o£rv^^ ^ 
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“ Cases may also arise where in the charge, the prosecution, names five or more persons and alleges, 
that they constituted an unlawful assembly. In such cases, if both the charge and tlie evidence arc 
confined to the persons named in the charge and out of die persons so named nvo or more arc acquitted 
leaving before the Court less tlian five persons to be tried tlien section 149 cannot be invoked. Even 
in such cases, it is possible that though tire charge names five or more persons as composing an un- 
lawful assembly, ev-idence may nevertheless show that the unlatvful assembly consisted of some other 
persons as well who were not identified and so not named. In sudi Cises, cither the trial Court or 
even --the High Court in appeal may be able to come to the conclusion that the acquittal of some of 
thojpersons named in the charge and tried will not necessarily displace the cliarge under section 149 
because along rvith the t\s-o or three persons convicted were otliers who composed die imlau-ful as- 
sembly but who have not been identified .and so have not been named. In such cases, the acquittal 
of one or more persons named in the charge docs not affect the validity of tire charge under section 149 
because on the evidence the Court of facts is able to rcacli the conclusion drat die persons composing 
the imlaivful assembly^ neverdiclcss were five or more than five. It is true diat in the last category 
of cases, the Court vriJl have to be very careful in reaching the said conclusion. But there is no legal 
bar which prevents the Court from reaching such a conclusion.” 

It tvill be seen from the said observ^ations that this Court tvas visualizing a case 
tvliere there tvas evidence on the record from which the Court can come to such a 
conclusion. It may be that the charge discloses only named persons ; it may also 
be that the prosecution tsitnesscs named only the said accused i but there may be 
other evidence, such as that given by the Gourt-i\ntnesscs, defence witnesses or cir- 
cumstantial pieces of evidence, which may disclose the existence of named or un- 
named persons, other than those charged or deposed to by the prosecution witnesses, 
and the Court, on the basis of the said evidence, may come to the conclusion that 
others, named or unnnamed, acted conjointly along rvith one of the accused charged. 
But such a conclusion is really based on evidence. The observations of this Court 
really apply to a case covered by the third illustration given by us. 

But the present case falls outside the said three illustrations. The High Court 
gave conflicting findings. WIrik it acquitted accused i , 3 and 4 under section 302, 
read with section 34 of the Indian Penal Code, it convicted accused 2 under section 
302, read with section 34, of the said Code, for having committed the offence jointly 
TOth the acquitted persons. That is a legally impossible position. When accused 
were acquitted either on the ground that the evidence was not acceptable or by 
giving benefit of doubt to them, the result in law would be the same : it -would mean 
that they did not take part in the offence. The effect of the acquittal of accused 1, 

3 and 4 is that they did not conjointly act with accused 2 in committing the murder. 
If they did not act conjointly with accused 2, accused 2 could not have acted con- 
jointly with them. Realizing this mutually destructive findings of the High Court, 
learned counsel for the State attempted to sustain the finding of the High Court by 
persuading us to hold that if the said finding was read in the context of the -whole 
judgment, it would be clear that the learned Judges meant to hold that persons other 
than the acquitted accused conjointly acted with the comdeted accused. We have 
gone through the entire judgment carefully with the learned counsel. But the obser- 
vations of the learned Judges as regards the “ other participants ” in the crime must 
in the context refer only to the ‘‘ one or other of the said three acquitted accused 
participated in the offence committed by accused 2. ” There is not-a single obser- 
vation in the judgment to indicate that persons other than the said accused partici- 
pated in the offence, nor is there any evidence in that regard. We, therefore, hold 
that the judgment of the High Court cannot stand. We arc satisfied that on the 
findings arrived at by the High Court, the conviction of accused 2 is clearly ivrong. 

In the result, we allow the appeal, set aside the comuction of the appellant and 
direct him to be set at liberty. 

K.S. 


Appeal allowed. 



722 


■ the supreme court journae. L y ^ 

the supreme court of INDIA. 

(Criminal Appellate Jurisdiction.) 

■P. B. Gajendraoadkar, K. N. Wanchoo, M. Hidavatullah, 
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Kxishnachandra and others 

The State of Madhya Pradesh • * . 

Constitution of India {1950). Ariicks 19 and 11-If infringed by Madhya Bharat GambUngAct{LI of 

1949), sections 6 and 8. „ . . r* 1 1 

rnTi.;;r1prinff that eamblini? is an evU and it is rampant, that gaming houses flourish as profitable 
1 , • thit detfc&n is extremely difficult, the law to root out gamblmg cannot 

but be in the public interest. Such a law must of necessity provide for Affiled 

R Tint arbitrary and contains adequate safeguards it cannot be successfully assailed. Ihc Unilca 
State of Gwalio^f Indore and Malwa (Madhya Bharat) Gamblmg Act (1949) 

criiards to ensure that there is no danger to any one except to those who arc proved to the saUslaction 
of ffie Court to keep a gaming house or who can be presumed unless ffic contrary be proved to be 
there for the purpose of gaming. Sections 6 and'B of the Act arc constitutional and cannot be chal- 
lenged tmder Articles 19 and 21 of the Constitution of India (1950). 

Appeal by Special Leave from the Judgment and Order, dated the i4lh Decem- 
ber, i960 of the Madhya Pradesh High Court (Gwalior Bench) at Gtvalior in Crimi- 
nal Revision No. 91 of 1959. 

C. L. Sareen and R. L. Kohli, Advocates, for Appellants. 

I. ff. Shroff, Advocate, for Respondent. 

The Judgment of the Court tvas delivered by 

Hidayalullah, J.— This is an appeal by Special Leave against an order of the 
Madhya Pradesh High Court (Gwalior Bench), by which a Criminal Revision filed 
by the three appellants was dismissed. The three appellants ivith five others tvorc 
tried for offences under section 4 of The United State of Gwalior, Indore and- 
Malwa (Madhya Bharat), Gambling Act, Samvat 2006, (Madhya Bharat Act No. 
LI of 1949 (Samvat 2006) ). Krishnachandra, the first appellant, ts'as also tried 
under section 3 of the Act. All the original accused except one were convicted 
under section 4 of the Act and sentenced to one month’s simple imprisonment. 
Krishnachandra was convicted in addition under section 3 of the Act and sentenced 
to "one month’s simple imprisonment. The sentences in Krishnachandra’s case were 
ordered to run concurrently. 

All these persons appealed unsuccessfully to the Court of Session. The three 
appellants, then filed a petition for Revision in the High Court. The High Court 
also issued a notice under section 439 of the Code of Criminal Procedure to these 
appellants to show cause why the sentences passed on them should not be enhanced. 
The. High Court by its order, dated 14th December, i960, dismissed the Revision 
_ etition filM by the appellants and in addition to the sentence of imprisonment 
imposed a fine of Rs. 200 on each count or counts for which they were originally 
convicted. Tim appellants a^ed for a certificate to appeal to this Court but it was 
refused by the High Court. The appellants, however, obtained Special Leave from 
this Court and have filed the present appeal. 

Art us and it is that section 6 of the GambUng 

tho f IS against the principles of natural justice and 

rSsedai .^^n ^ contention has also been 

SmonHlnl ? The Madhya Bharat Act is almost a replica of the 

corresponding Indian statute. Though it differs slightly in its wording the nurport 

Which control the later provisions. The expression “ gaming ” is defined to -include 
wagering and Petting ” and the Eocplarralipn attached to thi 
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Any transaction by which a person in any capacity whatever employs another in any capacity- 
wnatever, or engage for another in any capacity whatever, to wager or bet with another person, and 
tlie collection or soliciting of bets, receipt or distribution of winnings or prizes in money or otherwise.- 
in respect oJ wagcrifag or betting or any act which is intended to aid or facilitate wagering or betting: 
or sudi collection soliciting, receipt or distribution, shall be deemed to be ‘ gaming,’ ” 

“ Gaming house ” is defined to mean — 

_ ‘Any house, room, tent, enclosure, space, vehicle, vessel or any place whatsoever in tvhicli gam— 
mg fakes place or in which instruments of gaming arc kept or used for gaming-’* 

The expression “ instruments of gaming ” includes — 

j ‘'H'y fide used or intended to be used as a subject or means of gaming, any document used or 
intended to be used as a register or record or evidence of any gaming, the proceeds of any gaining, . 
and any winnings or prizes in money or otherwise distributed or intended to be distributed in res- - 
pect of any gaming ; ” ' 

These definidons show that a gaming house is a place in which gaming takes place • 
or in which instruments of gaming arc kept for use for gaming, that is, for \vagering 
or betting etc, or for the purpose of facilitating wagering or betting etc. Two offences 
have been created by the Act affecting respectively the keeper of a gaming house 
and persons found gaming or present for the purpose of gaming, in a gaming house. 
Section 3 wliich creates the offence affecting the keeper of a gaming house provided 
as follows : — 

“ 3 . Whoever — 

(a) opens, keeps or uses any house, room or place for the purpose of a gaming house ; 

{b) being the owner or occupier of any such house, room or place knowingly or wilfully per- 
mits the same to be opened, occupied, kept or used by any other person for the purpose aforesaid ; 

(e) has the care or management of, or in any manner assists in conducting die business of, 
any such house, room or place opened, occupied, kept or used for the purpose aforesaid ; 

(d) advances or furnishes money for the purpose of gaming with persons frequenting any such . 
house, room or place ; 

shall on conviction be punisliable ivith imprisonment which may extend to six months and with, 
fine : ” 

A proviso provides for enhanced penalties for the first, second, third or subsequent 
offences. Section 4 which makes gaming in a gaming house an offence provides: 

“ 4 . Whoever is found in any gaming house, gaming, or present for the purpose of gaming 
shall, on conviction, be punishable ivith imprisonment, which may extend to six months and with 
fine.” 

A special presumption is provided as follows : — 

“Any person found in any gaming house during any gaming therein shall be presumed, until; 
the contrary is proved to have been there for the purpose of gaming.’’ 

A proviso provides for enhanced penalties in the same way as in section 3. 

Section 5 gives powers to certain Officers to enter orjto authorise Police Officers 
(not below the rank of a Sub-Inspcctor) to enter and search a gaming house but the 
power is exercisable only if the Officer concerned 

“ is satisfied, upon credible information, and after such inquiry as he may think necessary, that 
there are good grounds to believe that any house, room, tent, enclosure, space, vehicle, vessel or place 
is used as a gaming house.’’ 

Section 6 which is impugned in this appeal then provides as follow's : — 

“ 6. When any instrument of gaming has been seized in any house, room, tent, enclosure, space, , 
vehicle, vessel or place entered or searched under the provisions of last preceding section, or about 
the person of any of those who are found therein and in the case of any other thing so seized, if the 
Court is satisfied that the Officer who entered or searched such house, room, tent enclosure, space, 
vehicle, vessel, or place had reasonable grounds for suspecting that the thing so seized was an instru- 
ment of gaming, the seizure of such instrument or thing shall be evidence, until the contrary is made - 
t» appear that such house, tent, enclosure, space, vehicle, vessel or place is used as a gaming house - 
and that the persons found therein were then present for the purpose of gaming although no gammg 
was actually seen by the Magistrate or Police Officer. 

Section 8 creates a special rule of evidence and it provides : 
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■^vage^ or stake.” 1 , • j • j 

' It has been amply proved in the present case that oh a search being made ms ra- 
ments of gaming were found in the house and a presumption under section 6 wa 
therefore drawn against the persons present there. ^ r 1 n *• 

The impugned sections are challenged under Articles 19 and 21 of the 
tution. The former Article is said to be violated because the sections unreasonably 
impair the right of assembly and the right to hold and enjoy property. It is not 
•contended that gambling in the form of betting or wagering or as explained m the 
Explanation to section 2 (d) is not an evil from which society needs to be protected. 
What is complained of is the manner in which the offences of keeping a gaimng house 
and gaming in a gaming house may be proved against the respective offenders. It is 
•contended that this proof largely depends upon the suspicion of an Officer and the 
discovery on search of innocent articles like playing cards and dice and that added 
to these unreasonable provisions, the burden of proof, which should always lie on 
the prosecution, is reversed and the alleged offender is required to clear liimsclf of 
the alleged guilt. It is submitted that the sections arc unconstitutional as they 
•offend Articles 19 and 13 of the Constitution. It is further submitted that in these 
•circumstances there is a breach of Article 21 as well. 

The argument based on Article 21 need not be separately noticed because if the 
impugned provisions are found to be constitutional, the curtailment of liberty would 
not be, except according to the procedure established by law. So the only point 
to consider is whether the impugned provisions of the Act are so unreasonable as to 
lose the protection of clauses (3) , (4) and (5) of Article 1 9. The Act is a pre-Consti- 
tution measure and it can only be declared void under .AiVticle 13. The Act is not 
•challenged on the ground that it was beyond the competence of the Legislature rvhich 
passed it or that it has ceased to be law othenvise than by the alleged breach of 
Articles 1 9 and 2 1 . Once it is conceded that gambling is an evil, and it is rightly so 
•conceded here, the interest of public order, morality or the general public require 
that it be eradicated and the only question which sur\uves is whether the law made 
to do this, is unreasonable in its restrictions upon the guaranteed rights. In this 
connection what must be established by the appellants is that an object which is 
legitimate in itself has been achieved in a manner which amounts to an unreasonable 
•curtailment of the guaranteed liberties. 

In order to find out whether the impugned provisions can be regarded as un- 
reasonable in the sense explained it is necessary to. consider them in some detail 
We begin with the definitions. » Gaming » is defined to include wagSffig and 
betting which are the commonest forms of gambling but the definition leaves room 
for mclusion m the term other forms which gambling might take. There is nothing 
■m the definmon to make it unreasonab e or to offend against any of the guaranteed 
•rights. Next comes the definition of gaming house ” . A house becomes a gam- 
ung house if pming takes place there or instruments of gaming are kept there or 
used for gaming. The definition is no doubt wide and there is not only a long list of 
-p aces which come within the expression ‘ gaming house ’ but the tenn includes anv 
place whatsoever which answers the rest of the description. But here again there 7 s 
nothing which IS unreasonable or which does not subseiwe the centml purpose 
Instruments of gaming are next defined to include articles used or ^tended to be 
used as a subject or means of g^mg, also documents, registers, records prSeds of 
gaming and prize money etc. The words “ "-"J - ^ ' A procecas 01 


used or intended tobe used as a subject 


or means of gaimng ” outline the circumstances 
becomes incriminatory under the Act. possession of articles 

Having defined gaming house and iiistrumentc nf ,.1 , ... 

safeguards against victimisation of innocent persons bv^outtin^ff Act proxndes 
when it proceeds to provide for the detection and prosecution 

-Act. The offences are the keeping of a gamins house tseef against the 

ing house (section 4) and gaming in places to ivhich public have 
W e are not concerned with the last. Section x conferJii ” access (section 12). 

•accuon 5 confers the powers to enter and autho- 
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rise police to enter and search places believed to be gaming houses. This power is 
given to a District Magistrate, a Sub-Divisional Magistrate or a Police Officer not 
below the rank of a Sub-Inspector. The Officer must be satisfied, upon credible 
information and after such inquiry, as he may think necessary that, there are good 
grounds for belief that any place is used as a gaming house before he makes a search. 
On entry the Officer is empowered to take the persons present there into custody and 
to search them and to search the place and seize all things reasonably suspected to 
have been used for the purpose of gaming. Pausing here, it is clear that the power 
is given to Superior Officers who are expected to act reasonably and after due satisfac- 
tion. But the matter does not end there. After the arrests and seizures have been 
made the Officer who entered the place and seized the articles has to satisfy the Court . 
that his suspicions were based on reasonable grounds and it is only then that the 
burden is shifted to the accused to prove his innocence. Though the word used in 
section 6 is “ suspecting ” in actual proof this suspicion must be demonstrated to be 
reasonably based. The safeguards, thus, are {a) the existence of credible informa- 
tion, {b) the seizure of articles suspected to be instruments of gaming which bear out 
the information on \vhich action is taken, and (r) proof to the satisfaction of the Court 
that there are reasonable grounds for holding that the articles seized are instruments 
of gaming. Once the house is shown to the satisfaction of the Court to be a gaming 
house the law leaves any one found in it during any gaming, to explain his presence 
on pain of being presumed to be there for gaming. 

Considering the fact that gambling is an evil and it is rampant, that gaming 
houses flourish as profitable business and that detection of gambling is extremely 
difficult, the law to root out gambling cannot but be in the public interest. Such a 
law must of necessity provide for special procedure but so long as it is not arbitrary 
and contains adequate safeguards it cannot be successfully assailed. In our opinion 
the Act with which we are concerned contains sufficient safeguards to ensure that 
there is no danger to any one except to those who are proved to the satisfaction of the 
Court to keep a gaming house or who can be presumed unless the contrary be proved 
to be there for the purpose of gaming. We' arc satisfied that the impugned provisions 
are constitutional. The appeal fails and is dismissed. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

( (Civil Appellate Jurisdiction.) 

Present : — ^B. P. Sinha, P. B. Gajendragadkar, K. N. Wanchoo, 

M. HroAYATULLAH AND J. G. ShAH, JJ. 

Firm of Illuri Subbayya Che'^'y & Sons . . Appellant * 

V. , 

The State of Andhra Pradesh . . Respondent. 

Madras General Sales Tax Act {IX of 1939), section IB-.-V — Scope and effect — Suit is barred even if assess- 
ment is incorrect and any challenge has to be by appeal or revision only. 

Where an order of assessment has been made by an appropriate authority under the provisions o f 
the Madras General Sales Tax Act, any challenge to its correctness and any attempt either to have 
it set aside or modified must be made before the appellate or the revisional forum prescribed by 
the relevant provisions of the Act. A suit instituted for that purpose would be barred under section 
18-A of the Act. The expression “ any assessment made under this Act ” is wide enough to cover 
all assessments made by the appropriate authorities under the Act whether the said assessments are 
correct or not. It is the activity of the assessing officer acting as such officer whieh is intended to be 
protected and as soon as it is shown that in exercising his jurisdiction and authority under the Act, an 
assessing officer has made an order of assessment, that clearly falls within the scope of section 18-A. 

Appeal by Special Leave from the Judgment and Order, dated the i6th 
November, i960 of the Andhra Pradesh High Court in A.S. No. 397 of i 957 -t 

A. Ranganadham Chetty, Senior Advocate (A. Vedavalli and A. V. Rangam, Advo- 
cates, with him), for Appellant. 


*C.A. No. 315 of 1962. 
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D.Kardsaraju, Advoc&tc-GtncvsX 

Tatackari and P. D. Me7ion, Advocates, with him), for Respondcn . 

The Tudgmenf of the Court was delivered by , - , 

r^esp?ndLt^tSafro^f Iffia PradSCon^he ground that 
been illegaily recovered from it under the Madras General Sales lax A , 939 

(No. IX of 1939) (hereinafter called the Act) for the years 1952-54 is compemn 
not ; and this question has to be deteraiined in the hght of the scope and effect of 
section 18-A of the Act. 

The appellant is a firm of merchants carrying on commission agency and other 
business atKurnool and as such, it purchases and sells ground-nuts and other goods 
on behalf of principals for commission. For the year 1952-53, the Sales-lax Autho- 
rities included in the appellant’s taxable turnover an amount of Rs. 3,45,488-12-10 
representing ground-nut sales and collected the tax on the total turnover from it in 
September, 1953 when thc.amount of the said tax was determined and duly adjusted. 
The said turnover of Rs. 3,45,488-12-10 in fact represented sales of ground-nuts 
and not purchases and tax was recovered from the appellant on the said amount 
illegally inasmuch as it is only on purchase of ground-nuts that the tax is leviable. 
As a result of this illegal levy, the appellant had to pay Rs. 5,398-4-3 for the said 
year. Similarly, for the subsequent year 1 953-54 the appellant had to pay an illegal 
tax ofRs. 1,159-11-9. In its plaint, the appellant claimed to recover this amount 
together with interest at 12% per annum and that is hotv the claim was valued at 
Rs. 8,349. 

This claim was resisted by the respondent on two grounds. It was urged that 
the suit was incompetent having regard to the provisions of section 18-A of the Act ; 
and on the merits it was alleged that the transactions in regard to ground-nuts on 
which sales tax was levied and recovered from the appellant were transactions of in 
pui'chase and not of sale. In this connection, the respondent referred to the fact 
that the appellant itself had included the transactions in question in the return 
submitted by it in Form A and that it was making payments tentatively cveiq' month 
to be adjusted after the final assessment was made at the end of the year. Accord- 
ingly, the final adjustment was made in September and the total amount' due from 
the appeUant duly recovered. Thus the appellant having voluntarily made the 
return and paid the taxes, it was not open to him to contend that the transactions in 
regard to groundnuts ivere not taxable under the Act. Besides, the appellant had 
not preferred an appeal either to the Deputy Commissioner of Commerrial Taxes 
or to .ho Sate Taa Appdlatc Tribuoal; and so, i, had no. availed SZf fl e Jemf- 
dies provided by the Act. 

_ On these pleadings, the trial Court framed three principal issues The first 
issue was whether, the suit was barred by section iS-A . <.1, ' j ^ 

whether there had been excess collection or atetafetfow^^f’ "'‘j 

if so, how much? and the third issue tvas whMh„ th^aloZm 

questioning the validity of the assessment ? Accordinp- ” 1 estopped from 

dent had failed to prove its pleas agahisi the annSanri. 

findings in favour of the appellant on all the three Lues ^ f recorded 

followed in favour of the appellant for the recoverv r^f Po r o a decree 

per annum from 12 th November, .955* SlXdroPpaSt'"* 

This decree was challenged by the resoonripni ■ 

the High Court of Andhra Pradesh. It appeared thaLhI an appeal before 

Court in the case of Stale of Andhra Pradesh v Skrt of the said High 

of the view taken by the trial Court ; bunliLfo'^r ^ 

that the said decision was erroneous in law and before the High Court 

.. — requued reconsideration. That is 

2. (1960) 1 An-W.^R. 279. 
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why the respondent’s appeal was placed before a Full Bench of tlie High Court. 
The Full Bench has upheld the contentions raised by the respondent. It has held 
that in view of the provisions of section 18-A of the Act, the suit is- inconapetent. 
Alternatively, it has found that on the merits, the claim made by the appellant was 
not justified. The result of these findings was that the respondent’s appeal was allow- 
ed and the appellant’s suit was dismissed with costs. The appellant had filed cross- 
objections claiming additional interest on the decretal amount, but since its suit was 
held to be incompetent by the High Court, its cross-objections failed and were 
•dismissed with costs. It is against this decree that the appellant has' come to this 
Court by Special Leave. 

Mr. Ranganadham Chetty for the appellant contends that the High Court was 
in error in coming to the conclusion that the appellant’s suit was incompetent because 
he argues that the High Court has misjudged the effect of the provisions of section 
18-A. In dealing with the question whether Civil Courts’ jurisdiction to entertain 
a suit is barred or not, it is necessary to bear in mind the fact that there is a general 
presumption that there must be a remedy in the ordinary Civil Courts to a citizen 
claiming that an amount has been recovered from him illegally and that such a 
remedy can be held to be barred only on very clear and unmistakable indications 
to the contrary. The exclusion of the jurisdiction of Civil Courts to entertain civil 
causes will not be assumed unless the relevant statute contains an express provision 
to that effect, or leads to a necessary and inevitable implication of that nature. The 
mere fact that a special statute provides for certain remedies may not by itself 
necessarily exclude the jurisdiction of the Civil Courts to deal with a case brought 
before it in respect of some of the matters covered by the said statute. 

It is, therefore, necessary to enquire whether section 1 8-A expressly or by neces- 
sary implication excludes the jurisdiction of the civil Court to entertain a suit like 
the present. Section 18-A provides that no suit or other proeeeding shall, except as 
expressly provided in this Act, be instituted in any Court to set aside or modify any 
assessment made under this Act. It is common ground that there is no express 
provision made in the Act under which the present suit can be said to have been 
filed, and so, it falls under the prohibition contained in this section. The prohibi- 
tion is express and unambiguous and there can be no doubt on a fair construction of 
the section that a suit cannot be entertained by a Civil Court if, by instituting the 
suit, the plaintiff wants to set aside or modify any assessment made under this Act. 
There is, therefore, no difficulty in holoing that this section excludes the jurisdiction 
of the civil Courts in respect of the suits covered by it. 

It is, however, urged by Mr. Chetty that if an order of assessment has been 
made illegally by the appropriate authority purporting to exercise its powers under 
the Act, such an assessment cannot be said to be an assessment made under this Act. 
He contends that the words used are “ any assessment, made under this Act ” and 
the section does not cover cases of assessment which are purported to have been made 
under this Act. In support of this argument he has referred us to the provisions of 
section 17(1) and section 18 where any act done or purporting to be done under this 
Act is referred to. It would, however, be noticed that having regard to the subject- 
matter of the provisions contained in sections 17(1) and 1 8 it was obviously necessary 
to refer not only to acts done, but also to acts purporting to be done under this Act. 
Section 17 (i) is intended to bar certain proceedings and section 18 is intended to 
afford an indemnity and that is the reason why the Legislature had to adopt the 
usual formula by referring to acts done or purporting to be done. It was wholly 
unnecessary to refer to cases of assessment purporting to have been made under this 
Act while enacting section 18-A, because all assessments made under this Act 
would attract the provisions of section 1 8-A and that is all that the Legislature 
intends section 18-A to cover. 

The expression “ any assessment made under this Act ” is, in our opinion, wide 
enough to cover all assessments made by the appropriate authorities under this Act 
whether the said assessments are correct or not. It is the activity of the assessing 
officer acting as such officer which is intended to be protected and as soon as it is 
shown that in exercising his jurisdiction and authority under this Act, an assessing 
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■'is not necessary for us to consider whether this assumption is well founded or not. 
'But the presence of the alternative machinery by ^vay of appeals which a parti- 
• cular statute provides to a party aggrieved by the assessment order on the merits, 
is a relevant consideration and that consideration is satisfied by the Act with rvhicli 
we are concerned in the present appeal. 

The clause “ assessment made under this Act” which occurs in section 18-A 
;also occurs is section 67 .with rvhich the Privy Council was concerned, and in con- 
struing the said clause, the Privy Council observed that the phrase “ made under 
this Act ” describes the provenance of the assessment : it docs not relate to its accu- 
racy in point of law. The use of the machinery provided by the Act, not the result 
•of that use, is the test. These two Privy Council’s decisions support the conclusion 
•that having regard to the schenie of the Act, section 18-A must be deemed to exclude 
the j’urisdiction of civil Courts to entertain claims like the present. ’ 

In the result, we must hold that the view taken by the High Court is right and 
:3o, the appeal fails and is dismissed. There -would be no order as to costs. 


.K.S. 


Appeal dismissed. 
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